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CjOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for March 30, 2006

Appointed to the Texas Medical Board for a term to expire April 13,
2007, Charles Edward Oswalt, 111, M.D. of Waco (replacing Thomas
Kirksey of Austin who resigned).

Appointed to the Texas Poet L aureate, State Musician and State Artists
Committee for aterm to expire October 1, 2007, Suzanne P. Azoulay
of Dallas (replacing Donna Stockton Hicks of Austin whose term ex-
pired).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Julie Elaine Lewis of Frisco (reap-
pointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Donna Burkett Rogers of San Anto-
nio (reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, David E. King of Kingwood (reap-
pointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, J. C. Jackson of Seabrook (reap-
pointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a

term to expire September 1, 2007, Anthony J. Busti, Pharm.D. of Mid-
lothian (reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Harris M. Hauser, M.D. of Houston
(reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Melbert C. Hillert, Jr., M.D. of Dal-
las (reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Guadalupe Zamora, M.D. of Austin
(reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Valerie Robinson, M.D. of Lubbock
(reappointment).

Appointed to the Pharmaceutical and Therapeutics Committee for a
termto expire September 1, 2007, Mario R. Anzaldua, M.D. of Mission
(replacing John Zerwas who resigned).

Appointed to the Pharmaceutical and Therapeutics Committee for a
term to expire September 1, 2007, Richard C. Adams, M.D. of Plano
(reappointment).

Rick Perry, Governor
TRD-200601989

¢ ¢ ¢
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‘TaE . ATTORNEY.
Under provisions set out in the Texas Constitution, the Texas Government Code,
GENERAL

Title 4, §402.042, and numerous statutes, the attorney general is authorized to write

advisory opinions for state and local officials. These advisory opinions are
requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.

To inquire about pending requests for opinions, phone (512) 463-2110.

Request for Opinions
RQ-0466-GA

Requestor:

The Honorable Robert G. Neal, Jr.
Sabine County Attorney

Post Office Box 1783

Hemphill, Texas 75948

Re: Authority and duties of the Sabine County Hospital District (Re-
quest No. 0466-GA)

Briefsrequested by April 28, 2006

RQ-0467-GA

Requestor:

The Honorable Frank J. Corte Jr.

Chair, Committee on Defense Affairs and State-Federal Relations
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether the East Coke County Hospital District is authorized to
operate a long-term health care facility and levy taxes for its mainte-
nance and operation (Request No. 0467-GA)

Briefsrequested by April 28, 2006

RQ-0468-GA

Requestor:

The Honorable Eddie Lucio, Jr.

Chair, Committee on International Relations and Trade
Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Whether a"water rightsfee" imposed by the Public Utilities Board
of the City of Brownsville is an impermissible "impact fee" (Reguest
No. 0468-GA)

Briefs requested by April 28, 2006

RQ-0469-GA

Requestor:

The Honorable Harvey Hilderbran

Chair, Committee on Culture, Recreation, and Tourism
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Authority of the Edwards Aquifer Authority to reduce the ground-
water withdrawal rights of permit holders (Request No. 0469-GA)

Briefs requested by April 28, 2006
RQ-0470-GA

Requestor:

The Honorable Jeff Wentworth
Chair, Committee on Jurisprudence
Texas State Senate

Post Office Box 12068

Austin, Texas 78711

Re: Whether a member of a school district board of trustees may si-
multaneously serve as county clerk of the county in which the school
district is located (Request No. 0470-GA)

Briefs requested by April 29, 2006
RQ-0471-GA

Requestor:

The Honorable Robert R. Puente

Chair, Committee on Natural Resources
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

ATTORNEY GENERAL April 14, 2006
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Re: Establishment of a homestead preservation district and reinvest-
ment zone under chapter 373A, Local Government Code (Request No.
0471-GA)

Briefsrequested by April 29, 2006
RQ-0472-GA

Requestor:

The Honorable Mike Fetter

Upshur County Criminal District Attorney
405 North Titus Street

Gilmer, Texas 75644

Re: Authority of a county commissioners court to appoint a county
road administrator who is not aroad engineer (Request No. 0472-GA)

Briefsrequested by April 29, 2006

For further information, please access the website at
www.oag.state.tx.us.  or call the Opinion Committee at (512)
463-2110.

TRD-200602024

Stacey Schiff

Deputy Attorney General
Office of the Attorney General
Filed: April 5, 2006

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 155. RULES OF PROCEDURES
1 TAC 8§8155.1, 155.5, 155.19, 155.30, 155.37

The State Office of Administrative Hearings (SOAH) proposes
amendments to 8155.1, concerning Purpose and Scope;
8155.5, concerning Definitions; §155.19, concerning Compu-
tation of Time; 8155.30, concerning Motions; and 8§155.37,
concerning Settlement Conferences. In general, the amend-
ments are proposed to correct words in titles, correct citations,
and make minor wording changes.

Specifically, the reasons for proposing the amendments are as
follows: Sections 155.1(a) and 155.5(4) are amended to change
the name of the Department of Human Services to its current ti-
tle of "Department of Aging and Disability." Section 155.19(c) is
amended to correct a typographical error. Both §155.19(c) and
§155.30(g) are amended to correct the section title citation by re-
moving the words "Failure to Attend Hearing and" and replacing
with the word "Proceedings." Section 155.37(a)(1) is amended
by changing the citation to §155.29 (relating to Pleadings) to the
citation 8155.30 (relating to Motions).

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the amended rules are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering them.

Cathleen Parsley also has determined that for the first five-year
period the amended rules are in effect the public benefit antic-
ipated as a result of the rules will be to ensure more efficient
and fair procedures for participants in contested case hearings.
There will be no effect on small businesses as a result of enforc-
ing the rules. There is no anticipated economic cost to individu-
als who are required to comply with the proposed rules.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Debra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by e:Mail
at debra.anderson@soah.state.tx.us., or by facsimile to (512)
463-1576.

The amended rules are proposed under Government Code,
Chapter 2003, §2003.050, which authorizes the State Office of
Administrative Hearings to conduct contested case hearings
and requires adoption of procedural rules for hearings, and
Government Code, Chapter 2001, §2001.004, which requires
agencies to adopt rules of practice setting forth the nature and
requirements of formal and informal procedures.

The provisions to which the proposed amendments relate affect
Government Code, Chapters 2001 and 2003.

§155.1. Purpose and Scope.

(& Unless otherwise provided by statute or by the provisions
of this chapter, this chapter will govern the processes followed by the
State Office of Administrative Hearings (SOAH) in handling all mat-
tersreferred to SOAH, including contested cases under the Administra-
tive Procedure Act (APA), Tex. Gov't Code, Chapter 2001. Adminis-
trative License Suspension cases initiated by the Department of Public
Safety are governed by Chapter 159 of this title (relating to Rules of
Procedure for Administrative License Suspension Hearings). Arbitra-
tion procedures for certain enforcement actions of the Department of
Aging and Disability [Human] Services are governed by Chapter 163
of thistitle (relating to Arbitration Procedures for Certain Enforcement
Actions of the Department of Aging and Disability [Human] Services).

(b) - (¢) (No change.)
§155.5. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (3) (No change)

(4) Arbitration--A form of ADR, governed by an agree-
ment between the parties or special rules or statutes providing for the
process, in which athird-party neutral issues a decision after a stream-
lined and simplified hearing. Arbitrations can be binding or non-bind-
ing, depending on the agreement, statutes, or rules. (See Chapter 163
of thistitle (relating to Arbitration Proceduresfor Certain Enforcement
Actions of the Department of Aging and Disability [Human] Services)
for procedural rules specifically governing the arbitration of certain
nursing home enforcement cases referred by the Department of Ag-
ing and Disability [Human] Services).

(5) - (19) (No change)
§155.19. Computation of Time.
(@ - (b)

() When by theserules or judge order an act is required or al-
lowed to be done at or within aspecified time, the judge may, for cause
shown, order the period enlarged if application therefor [therefore] is
made before the expiration of the specified period. In addition, where
good cause is shown for the failure to act within the specified period,
thejudge may permit the act to be done after the expiration of the spec-
ified period. Thejudge may not enlarge the period for taking any action
under the rules relating to reopening the record, 8155.15(a)(4) of this
title (relating to Powers and Duties of Judges), to default, §155.55 of
thistitle (relating to [Faiture to Attend Hearing and] Default Proceed-
ings), and to the failure to prosecute, §155.56(a) of this title (relating
to Dismissal Proceedings), except as stated in those rules.

§155.30. Motions.

(No change.)
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@ - (f) (No change.)

(9) Moations to reopen the record under §155.15(a)(4) of this
title (relating to Powers and Duties of Judges), to set aside a default
under §155.55(¢) of this title (relating to [Failure to Attend Hearing
and] Default Proceedings), to set aside adismissal for failure to prose-
cute under 8155.56(a) of thistitle (relating to Dismissal Proceedings),
and for summary disposition under §155.57 (relating to Summary Dis-
position), shall be governed by the referenced sections.

8155.37. Settlement Conferences.

(@ Onparty request or in the judge’sdiscretion, the judge may
order that a mediated settlement conference (MSC) be held.

(1) Parties may object to the proposed ADR process by
written response in the same manner as to other motions (See §155.30
[8155.29] of this title (relating to Motions [Pleadings]), specifically
subsection (c), which refers to responses to motions generaly [(d) of
that section (relating to Responsesto Meotions Generally)]. A party may
aso request review of the case by SOAH's Alternative Dispute Reso-
lution (ADR) Team Leader or the Team Leader’s designee (including
ex parte consultation with each party in confidence). The Team Leader
or designee will make a written recommendation to the judge, which
shall aso be served on all parties, about whether the case isappropriate
for ADR.

(2) - (7) (Nochange)
(b) - (¢) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601862

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-4931

¢ ¢ ¢

CHAPTER 159. RULES OF PROCEDURE FOR
ADMINISTRATIVE LICENSE SUSPENSION
HEARINGS

1 TAC §8159.1, 159.3 - 159.5, 159.7, 159.9, 159.11, 159.13,
159.15, 159.17, 159.19, 159.21, 159.23, 159.25, 159.27,
159.29, 159.31, 159.33

The State Office of Administrative Hearings (SOAH) proposes
new 88159.5, 159.7, 159.9, 159.11, 159.13, 159.15, 159.17,
159.19, 159.21, 159.23, 159.25, 159.27, 159.29, 159.31, and
159.33 and amendments to 8§159.1, 159.3, and 159.4 concern-
ing Administrative License Suspension Hearings, commonly
known as the Administrative License Revocation (ALR) Pro-
gram.

The main reason for proposing the new sections is basically to
replace and renumber for organizational purposes outdated sec-
tions that are being concurrently proposed for repeal. Specifi-
cally, each new section is being proposed for the following rea-
sons: New §159.5 (concerning Motion to Withdraw) is proposed
to address the procedures an attorney must follow when with-
drawing from representing a defendant; new §159.7 (concerning

Waiver or Dismissal) is proposed to provide procedures for re-
questing a waiver of a request for hearing and what procedures
to follow for rescission of a notice of suspension; new §159.9
(concerning Scheduling and Notice of Hearings) is proposed to
provide procedures to follow for scheduling and notices of hear-
ings; new 8159.11 (concerning Continuances) is proposed to
provide procedures to follow regarding the way continuances are
handled; new 8159.13 (concerning General Requests for Re-
lief) is proposed to provide procedures for filing general requests
for relief that require an interim order; new §159.15 (concerning
Prehearing Discovery) is proposed to provide procedures to fol-
low regarding prehearing discovery; new §159.17 (concerning
Request for Appearance of Breath Test Operator and Techni-
cal Supervisor) is proposed to provide procedures for request-
ing the appearance of the breath test operator and/or the tech-
nical supervisor, eliminate the requirement that they must ap-
pear in person at the hearing, and, instead, allow them to ap-
pear by telephone; new §159.19 (concerning Subpoenas), pro-
vides two methods for compelling a peace officer’s appearance.
If the officer is to testify by telephone, an attorney may issue
the subpoena and is required to provide the witness with a $10
witness fee check. However, no mileage reimbursement is re-
quired. If a party seeks to compel the officer’s in-person appear-
ance, an administrative law judge must issue the subpoena, and
the same witness fee check must be provided to the witness. In
addition, a mileage fee check based on the state mileage guide
is required. The state mileage rate is currently $0.445 a mile.
Previously, the mileage fee for a witness who appeared in per-
son was $0.10 a mile if the witness had to travel more than ten
miles. If a witness had to travel less than ten miles, no mileage
fee check was required; new 8159.21 (concerning Hearing) is
proposed to provide procedures for the way hearings are con-
ducted at SOAH; new 8159.23 (concerning Participation by Tele-
phone or Videoconferencing) is proposed to provide procedures
to come into compliance with the way telephone appearances
are handled at SOAH and to add videoconferencing as the tech-
nologically advanced alternative for appearing at hearings; new
§159.25 (concerning Failure to Attend Hearing and Default) is
proposed to provide procedures for the way defaults are han-
dled; new §159.27 (concerning Hearing Disposition) is proposed
to provide procedures to require that the facts are proven by a
preponderance of the evidence as specified in the Tex. Trans.
Code Ann.; new 8159.29 (concerning Decision of the Adminis-
trative Law Judge) is proposed to provide information on what is
required of the judge upon conclusion of the hearing, and to pro-
vide that the decision is appealable; new §159.31 (concerning
Appeal of Judge’s Decision) is proposed to provide procedures
for appealing a judge’s decision; and new §159.33 (concerning
Other SOAH Rules of Procedure) is proposed to provide infor-
mation regarding other SOAH procedures that may apply to con-
tested cases under this chapter.

The reasons SOAH is proposing amendments to certain sec-
tions are as follows: §8159.1 (concerning Scope) is proposed to
provide statutory citations that apply to that section; §159.3 (con-
cerning Definitions) is proposed to remove unnecessary defini-
tions and update the meanings in others, and to provide the cur-
rent statutory citations that apply to that section; §159.4 (con-
cerning Computation of Time) is proposed to remove the words
"the Office" and to replace those words with "SOAH;" to remove
the acronym "ALJ" and replace it with the words "a judge;" and
to make minor typographical corrections.

Cathleen Parsley, General Counsel, has determined that for the
first five-year period that the amendments are in effect, there
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will be no fiscal implications for state government as a result
of the amendments. The change in the mileage fee could im-
pact local governments. The increased mileage will assist local
governments by defraying the travel costs of peace officers who
are compelled to testify at hearings. Defendants in administra-
tive license revocations would bear the increased cost of paying
mileage for withesses who appeared in person. Additionally, lo-
cal governments could also be positively impacted because the
increased use of telephonic testimony would reduce the amount
of on-duty time officers would spend traveling to and from hear-
ings and waiting for cases to be called. SOAH does not, how-
ever, have the means to quantify actual cost savings that may
result from the revised rule.

Cathleen Parsley also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated as a result will be more efficient administration of the
Administrative License Suspension Hearings or ALR Program.
There will be no effect on small businesses.

Comments on the proposed new sections and proposed amend-
ments must be submitted within 30 days after publication of the
proposed sections in the Texas Register to Debra Anderson,
Paralegal, State Office of Administrative Hearings, P. O. Box
13025, Austin, Texas 78711-3025 or by e:Mail to debra.ander-
son@soah.state.tx.us or by facsimile to (512) 463-1576.

The amendments are proposed under Transportation Code
§8522.105, 524.002 and 724.003 which authorize SOAH to
promulgate rules for the administration of Chapters 522, 524
and 724 of the Transportation Code.

The following statutes are affected by the proposed amend-
ments: Transportation Code, Chapters 522, 524 and 724;
Government Code, Chapters 2001 and 2003; and Penal Code,
Chapter 49.

§159.1. Scope.

concerning administrative suspension, denial, or disqualification of
drivers' licenses under the Administrative License Revocation (ALR)
Program governed by the Tex. Trans. Code Ann., Chapters 522, 524,
and 724. [before the State Office of Administrative Hearings:]

N (b) (No change.)

() These rules shall supplement the procedures required by
law, but to the extent they conflict with Tex. Gov’'t Code Ann., Chapter
2001, [the Administrative Procedure Act;] the provisions of this chap-
ter shall prevail.

§159.3. Definitions.

(@ Inthis chapter, the following terms have the meanings in-
dicated:

(1) Adult--Anindividual twenty-one years of age or older.
[Administrative Law Judge or Judge--An individual appointed by the
Chief Administrative Law Judge of the State Office of Administrative
Hearings under the Texas Government Code, Chapter 2003 and Texas
Transportation Code, Chapters 524 and 724.]

(2) ALR suspension--An administrative driver’s license
disgualification, suspension, or denial under the ALR Program which
is the subject of this chapter. [Adult--An individual 21 years of age or
older]

(3) Alcohol concentration--Has the meaning stated in Tex.
Pen. Code Ann. §49.01. [ALR Suspension--Pursuant to Texas Trans-
portation Code, Chapters 522, 524 or 724 means an administrative

driver’s license suspension under the Administrative License Revoca
tion (ALR) Program which is the subject of this chapter.]

(4) Alcohol-related or drug-related enforcement contact--
Has the meaning stated in Tex. Trans. Code Ann. 8524.001. [Alcohol
concentration--As defined in Penal Code §49.01(1) means]]

[(A) the number of grams of alcohol per 100 milliliters

of blood:]

[(B) the number of grams of alcohol per 210 liters of
breath; or]

[(C) the number of grams of alcohol per 67 milliliters
of urine]

(5) Certified Breath Test Technical Supervisor--A person
who has been certified by DPS to maintain and direct the operation of
a breath test instrument used to analyze breath specimens of persons
suspected of driving while intoxicated. [Aleohel-related or drug-re-
lated enforcement contact--As defined in Texas Transportation Code,
§524.001(3) means a driver’s license suspension, disqualification, or
prohibition order under the laws of this state or another state follow-
ing:]

[(A) aconviction of an offense prohibiting the opera-
tion of amotor vehicle while intoxicated, while under the influence of
alcohol, or while under the influence of a controlled substance;]

[(B) arefusal to submit to thetaking of ablood or breath
specimen following an arrest for an offense prohibiting the operation of
amotor vehiclewhileintoxicated, while under theinfluence of alcohal,
or while under the influence of a controlled substance; or]

[(C) ananalysisof ablood or breath specimen showing
an alcohol concentration of thelevel specified in §49.01(2) of the Penal
Code, following an arrest for an offense prohibiting the operation of a
motor vehicle while intoxicated.]

(6) Contested case-A proceeding brought under Tex.
Trans. Code Ann., Chapter 522, Subchapter |; Chapter 524, Subchap-
ter D; or Chapter 724, Subchapter D. [APA--The Texas Administrative
Procedure Act, Texas Government Code, Chapter 2001.]

(7) Defendant--One who holds alicense as defined in Tex.
Trans. Code Ann. Chapter 521 or an unlicensed driver whose legal
rights, duties, statutory entitlement, or privileges may be affected by
the outcome of a contested case under this chapter. [Certified Breath
Test Technical Supervisor--A person who has been certified by the de-
partment to maintain and direct the operation of abreath test instrument
used to analyze breath specimens of persons suspected of driving while
intoxicated.]

(8) Denial--The non-issuance of a license or permit, and
loss of the privilege to obtain alicense or permit. [Child--As defined
in 851.02 of the Texas Family Code, means a person who is:]

[(A) 10yearsof ageor older and under 17 years of age;

or]

[(B) 17 yearsof age or older and under 18 years of age
who isalleged or found to have engaged in delinquent conduct or con-
duct indicating a need for supervision as a result of acts committed
before becoming 17 years of age]

(9) DPS-The Department of Public Safety. [Commer-
cia Driver's License--As defined in Texas Trangportation Code,
§522.003(3), means a license issued to an individua that authorizes
the individual to drive a class of commercial motor vehicle]

(10) Driver--A person who drives or is in actual physical
control of a motor vehicle. [Commercial Motor Vehicle--As defined
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in Texas Transportation Code, 8522.003(5), means a motor vehicle or
combination of motor vehicles used to transport passengers or property
that:]

[(A) hasagrosscombination weight rating of 26,001 or
more pounds including a towed unit with a gross vehicle weight rating
of more than 10,000 pounds;]

[(B) hasagrossvehicleweight rating of 26,001 or more
pounds;]

[(C) isdesigned to transport 16 or more passengers, in-
cluding the driver; or]

[(B) istransporting hazardous materials and is required
to be placarded under 49 CFR Part 172, Subpart F]

(11) Fina Decision--The decision issued by a judge who
hears the contested case or another judge who reviewed the record in
its entirety and who is authorized under appropriate law to issue a fi-
nal decision in an ALR case. [Contested Case--A proceeding brought
under Texas Transportation Code, Chapter 522, Subchapter |, Chapter
524, Subchapter D, or Chapter 724, Subchapter D.]

(12) Intoxicated--Has the meaning statein Tex. Pen. Code
Ann. 8§49.01(2). [Cenviction—-When invelving minors; includes an ad-
judication under Title 3 of the Texas Family Code for conduct consti-
tuting an offense under §106.041, Alcoholic Beverage Code or under
8849.04, 49.07, 49.08 of the Penal Code. An order of deferred adjudi-
cation received by aminor for an offense alleged under the aforemen-

tioned sections is aso considered a conviction.]

(13) Minor--An individua under twenty-one years of age.
[Befendant--One who holds a license as defined in paragraph (20) of
this subsection and whose legal rights, duties, statutory entitlement, or
privileges may be affected by the outcome of a contested case under
this chapter.]

(14) Nonresident--A person who is not a resident of this
state. [Denial--The non-issuance of alicense or permit, and loss of the
privilege to obtain alicense or permit, as defined in paragraph (20) of
this subsection.]

(15) Operate--To drive or bein actua physical control of a

(16) Peace Officer--A person elected, employed, or ap-
pointed as a peace officer under Tex. Code Crim. Proc. Ann. 8§2.12
or other law. [Disgudification--As defined in Fexas Transportation
Code, §8522.003(9), means a withdrawal of the privilege to drive a
commercial motor vehicle and includes the suspension, cancellation,
or revocation of that privilege as authorized by a state or federal law.]

(17) Public place--Has the meaning stated in Tex. Pen.
Code Ann. 81.07 and Tex. Trans. Code Ann. §524.001. [Driver--A
person who drives or isin actual physical control of a motor vehicle]

(18) SOAH--The State Office of Administrative Hearings.
[Fina Decision--The decision issued by a Judge who hears the con-
tested case and who is authorized under Texas Transportation Code,
Chapter 522, Subchapter |, Chapter 524, Subchapter D, or Chapter
724, Subchapter D to issue final decisions in driver’s license suspen-
sion cases]

(19) Test--Has the meaning stated in Tex. Trans. Code
Ann. 8522.101(b) and §724.011. [intoxicated--Has the meaning as-
signed by Penal Code, 849.01(2).]

[(20) License--A driver'slicense or other license or permit
as provided in Texas Transportation Code, §521.001(a)(6) to operate a
motor vehicle issued under, or granted by, the laws of this state.]

[(21) Minor--An individual under 21 years of age]

[(22) Nonresident--A person who is not aresident of this
state.]
_ [(23) Office--The State Office of Administrative Hear-
ings]

[(24) Operate--To drive or be in actual physical control of
amotor vehicle]

[(25) Peace Officer--As used in Texas Transportation
Code, Chapters 522, 524 and 724, means a person €lected, employed,
or appointed as a peace officer under Article 2.12, Code of Criminal
Procedure, or other law. A peace officer may also be referred to asan
arresting officer.]

[(26) Public Place--Any placeto which the public or asub-
stantial group of the public hasaccessand includes, but isnot limited to,
streets, highways, and the common areas of schools, hospitals, apart-
ment houses, office buildings, transport facilities, and shops.]

[(27) Test--Pursuant to Texas Transportation Code, Chap-
ter 724, Subchapter B, or Chapter 522, Subchapter |, meansthefollow-
ing:]

[(A) oneor more specimens of aperson’s breath for the
purpose of analysis to determine the alcohol concentration; or]

[(B) oneor more specimens of aperson’s blood for the
purpose of analysisto determine the alcohol concentration or the pres-
ence in his body of a controlled substance, drug, dangerous drug or
other substance; or]

[(C) one or more specimens of a person’s urine for the
purpose of analysis to determine the alcohol concentration or the pres-
ence in his body of a controlled substance, drug, dangerous drug or
other substance:]

this title (relating to Definitions): [this section.] o

(1) Administrative Law Judge or judge; [Authorized repre-
sentative--An attorney authorized to practice law in the State of Texas
or, where permitted by applicable law, a person designated by a party
to represent the party;]

(2) APA; [Chief Judge-The Chief Administrative Law
Judge of the Office]

(3) Authorized representative; [Law--State and federal
statutes; regulations; and relevant case law.]

(4) Law; [Party--A person or agency named, or admitted to
participate, in a case before the Office.]

(5) Party; [Person--Any individua, representative, corpo-
ration or other entity, including any public or nonprofit corporation, or
any agency or instrumentality of federal, state, or local government.]

(6) Person.

§159.4. Computation of Time.

In computing time periods prescribed by this chapter or by ajudge’s
[ALJ] order, the day of the act, event, or default on which the desig-
nated period of time begins to run is not included. The last day of the
period is included, unless it is a Saturday, a Sunday, an official state
[State] holiday, or another day on which SOAH [the Office] is closed,
in which case the time period will be deemed to end on the next day
that SOAH [the Office] is open. When these rules specify a deadline
or set a number of days for filing documents or taking other actions,
the computation of time shall be by calendar days rather than business
days, unlessotherwise provided in this chapter or ajudge’ s[ALJ] order.
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However, if the period within which to act isfive days or less, theinter-
vening Saturdays, Sundays, and legal holidays are not counted, unless
this chapter or ajudge’s [ALJ] order otherwise specifically provides.

§159.5. Motion to Withdraw.

(& An attorney may withdraw from representing a defendant
only upon written motion for good cause shown. If another attorney
isto be substituted as attorney for the defendant, the motion shall state
the attorney’s name, address, telephone number, and telecopier number
and state that the attorney approves the substitution.

(b) If the defendant has no substitute attorney, the withdrawing
attorney must include the defendant’s last known address and a state-
ment indicating whether the defendant consents to the withdrawal.

(c) If defendant does not consent to the withdrawal, the attor-
ney must affirm that the defendant has been informed of the right to
object to the motion.

(d) If themotiontowithdraw isgranted, thewithdrawing attor-
ney shall immediately notify the defendant in writing of any additional
settings or deadlines of which the attorney has knowledge at the time
of the withdrawal and has not already notified the defendant.

§159.7. Waiver or Dismissal.

(8 Waliver of Request for Hearing. The defendant may waive
the request for hearing at any time before the administrative order is
final. If the defendant requests a waiver after the notice of hearing is
issued, the judge will enter an order accepting the waiver.

(b) Rescission of Notice of Suspension. If, after issuing a no-
tice of hearing, DPS rescinds a notice of suspension, it shall immedi-
ately inform SOAH and the defendant of the rescission. SOAH may,
on its own motion, dismiss any case from its docket once the notice of
suspension has been rescinded.

§159.9. Scheduling and Notice of Hearings.

(@ Onreceipt of atimely request for hearing, DPS shall sched-
ule a hearing to be conducted by a SOAH judge.

(b) Thelocation of the hearing will be set in accordance with
the requirements stated in Tex. Trans. Code Ann. 8§524.034 and
§724.041. SOAH or DPS may change the hearing site upon agreement
of all parties.

() With the consent of the parties, the hearing may be con-
ducted by telephone conference call. Once DPS issues the notice of
hearing scheduling the hearing by telephone conference, the hearing
may be removed from the telephone hearing docket only upon timely
request pursuant to §159.13 of this title (relating to Continuances) or
by agreement of the parties and with the consent of SOAH.

(d) Itisarebuttable presumption that DPS mailed the notice
to the defendant on the same date as the date listed in the notice of
hearing.

§159.11. General Requests for Relief.

After a hearing has been scheduled to be heard by SOAH, any party
making a request that requires an interim order must do so in writing
to SOAH, with a copy to the opposing party. Except for a request for
subpoena, the request must contain a certificate of service and a certifi-
cate of conference stating whether the opposing party has agreed to the
request. Such written requests must be filed at |east five calendar days
prior to the scheduled hearing date, unless another time limit is spec-
ified in these rules or unavoidable circumstances prevent compliance
with such time limits. A party claiming unavoidable circumstances
must describe those circumstances in the written request.

8159.13. Continuances.

(8 Requestsfor continuance will be considered in accordance
with theprovisionsof Tex. Trans. Code Ann. §8524.032, 524.039, and
§724.041(g). DPS shall immediately notify SOAH of a continuance
request under Tex. Trans. Code Ann. 8524.032(b).

(b) A judge may grant a continuance if a subpoenaed witness
is unavailable for the hearing.

(c) The granting of continuances shall be in the sound dis-
cretion of the judge, provided however, that the judge shall expedite
the hearings whenever possible. A party requesting a continuance
shall supply three dates on which the parties would be available for
rescheduling of the hearing. The judge will consider these datesin re-
setting the case. Failure to include a certificate of service, acertificate
of conference, and three alternative dates may result in denia of the
continuance request or subsequent continuance requests in the same
case.

(d) With the exception of a hearing that is rescheduled in ac-
cordancewith Tex. Trans. Code Ann. §524.032(b), no party isexcused
from appearing at a hearing until notified by SOAH that a motion for
continuance has been granted.

§159.15. Prehearing Discovery.

(8 A defendant shall be allowed to obtain copies of the fol-
lowing documents if they are contained in DPS'sALR file:

(1) police reports;
(2) any statutory warning form;

(3) any notice of suspension;

(4) any other document or record DPSintendsto offer into
evidence at the hearing.

(b) DPS shall be alowed to obtain copies of any non-privi-
leged, relevant documents in the defendant’s possession.

(c) All requests for discovery must be in writing and served
upon the other party by one of the meansdescribedin 37 TAC §17.16(a)
(relating to Service on Department of Certain Items Required to be
Served on, Mailed to, or Filed with the Department). A discovery re-
quest may not be filed before a hearing request is filed and may be filed
no earlier than the sixth day after the notice of suspension was issued.

(d) A party must supplement its discovery responses within
five business days following receipt of discoverable documents.

(e) When one party has failed to timely supplement a proper
discovery request and the other party has proven harm as a result of
the failure, the judge may grant a continuance. In the alternative, the
judge may proceed with the hearing, but no document properly sought
and not provided in discovery will be admissible, nor may it be filed to
establish a procedural issue, unlessit was provided to the requestor in
accordance with this rule.

(f) Depositions, interrogatories, and requests for admissions
shall not be permitted.

(9) In addition to discovery as described in subsection (&) of
this section, if a party believes documents or tangible things from a
nonparty would be relevant and probative to the case, the party may re-
guest issuance of a subpoena duces tecum pursuant to §159.19 of this
title (relating to Subpoenas) to have the documents or tangible things
produced at the hearing. If a person subpoenaed under this subsec-
tion does not produce the subpoenaed documents or tangible things,
the judge may grant a continuanceto allow for enforcement of the sub-
poena. If special equipment will berequired in order to offer such doc-
uments or tangible things, the party seeking their admission shall be
required to supply the necessary equipment. The judge may condition
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the granting of the subpoena duces tecum upon the advancement by the

for finding probable cause to arrest the defendant. If the same officer

party requesting the subpoena of the reasonable costs of reproducing

was primarily responsible for both the defendant’s stop and arrest, the

the documents or tangible things requested.

§159.17. Request for Appearance of Breath Test Operator and Tech-
nical Supervisor.

(& Upon receipt of timely request for the appearance of the
certified bresth test operator who administered the test and obtained
the defendant’s specimen to determine the level of alcohol concentra-
tion in the defendant’s body and/or the certified breath test technical
supervisor, DPS shall ensure that the requested individuas are avail-
able to testify by telephone. These witnesses will not be required to
appear in person for the hearing except upon a showing to the judge of
good cause that clearly demonstrates why an appearance by telephone
would unfairly prejudice a party’s rights.

(b) Testimony by telephone will be subject to the provisions
of §159.23(b) of this title (relating to Participation by Telephone or
Videoconferencing).

§159.19. Subpoenas.

(8 Scope.

(1) A subpoenamay command a person to give testimony

for an ALR hearing and/or produce designated documents or tangible
things in the actual possession of that person.

(2) The party who causes a subpoena to issue must take
reasonable steps to avoid imposing undue burden or expense on the

(3) If aparty that requests asubpoenafailsto timely appear
at the hearing, any subpoenaed witnesses will be rel eased.

(b) Distance to comply. A person may not be compelled to
appear in person at a hearing location that is more than 75 miles from
that person’s duty station.

(c) Subpoenaform. Subpoenas shall beissued on aform pro-
vided by SOAH that will be made available on SOAH’s website at
www.soah.state.tx.us. The form must contain at least the following
information:

(1) thestyleof the case, including the docket number;
(2) the name and address of the requested witness;
(3) thetime, date, and location of the scheduled hearing;

(4) the name, address, and telephone number of the defen-
dant, or if the defendant is represented, the defendant’s representative;

(5) adescription of any documents or items that are being

attorney may issue only one subpoena.

(1) A copy of any subpoenaissued pursuant to this section
must be provided to the other party on the same day it is issued.

(2) A subpoena served by the defendant upon a peace offi-
cer in accordance with this subsection must include awitness fee check
or money order in the amount of $10, which must be tendered to the
witness when the subpoenais served. If the subpoenaed witness does
not appear for the hearing and the hearing is not continued, the person
who served the subpoena, not the judge or SOAH, will be responsible
for recovering the witness fee check from the witness.

(3) Incomplying with asubpoenaissued under this subsec-
tion, a certified peace officer may choose whether to attend the hearing
in person or participate by telephone. If the peace officer intends to
participate by telephone, the officer must provide to the DPS attorney
the tel ephone number where he or she may be reached at thetime of the
hearing. If the peace officer attends the hearing in person, the Defen-
dant will not be required to provide a mileage fee check for Defendant.

(4) If awitness will testify by telephone and documents
have been subpoenaed or a witness has been subpoenaed only to pro-
duce documents, the withess must provide the designated documents
to DPS prior to the hearing.

(e) Subpoenarequest filed with judge.

(1) No later than ten days prior to the hearing, a party may
file a subpoena request with SOAH that clearly demonstrates good
cause to compel a witness's appearance in person or by telephone,
when:

(A) aparty seeksapeace officer’sin-person appearance
and clearly demonstrates that an appearance by telephone would un-
fairly prejudice that party;

(B) aparty intendsto call more than two peace officers
to testify as witnesses by telephone;

(C) aparty seeks to compel the presence of witnesses
who are not peace officers;

(D) the physical limitations of a particular site will not
accommodate testimony by telephone; or

(E) adefendant represents himself or herself.

(2) In addition to being supported by a statement of good
cause and unfair prejudice, the request must also include the specific
issues about which the witnessisto testify. A general statement assert-

reguested;

(6) if applicable, a statement of the number of miles that
the witness will travel to the hearing from the witness's place of em-
ployment; and

(7) if applicable, a statement informing the witness of the
option to appear via telephone as described in subsection (d) of this
section.

(d) Attorney-issued subpoenafor appearance viatelephone. If
ahearing location has adequate tel ephone capability, the defendant’s or
DPS'sattorney, if authorized to practice law in the State of Texas, may
issue up to two subpoenas for witnesses to appear by telephone con-
ference call during a hearing. One subpoena may be issued to compel
the presence of the peace officer who was primarily responsible for
the defendant’s stop or initial detention, and the other may be issued to
compel the presence of the peace officer who was primarily responsible

ing that the witness will testify about reasonable suspicion to stop or
probable cause to arrest the defendant will not suffice.

(3) A subpoena served by the defendant upon a peace of-
ficer in accordance with this subsection must include a witness fee
check or money order in the amount of $10, which must be tendered
to the witness when the subpoena is served. Also, when the witness
appears for the hearing, the Defendant must tender to the witness a
check for mileage based on the rate listed in the state mileage guide at
http://ecpa.cpa.state.tx.us/mileage/Mileage.j sp.

(f) Judge'sdiscretion. The decision to issue a subpoena, asde-
scribed in subsection (€) of this section, shall bein the sound discretion
of the judge assigned to the case. The judge shall refuse issuance of a
subpoena if:

(1) thetestimony or documentary evidence is immaterial,
irrelevant, or would be unduly repetitious;
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(2) good cause has not been shown.

(g) Service upon witness. The party who issues or is granted
a subpoena shall be responsible for having the subpoena served in ac-
cordance with Tex. R. Civ. Proc. §176.5. A subpoenato compel the
presence of a peace officer or to secure documents from that officer
may also be served by accepted alternative methods established by that
peace officer’s law enforcement agency, except that a subpoena must
be served at |east five days before the scheduled hearing.

(h) Continuing effect. A properly-issued subpoenaisin effect
until the judge releases the witness or until a motion to quash or for
protective order isfiled. If a hearing is rescheduled and a subpoenais
extended, the party who subpoenaed the witness shall promptly notify

(3) All substantive and procedura rights apply to the tele-
phonic appearance of such witness, subject to the limitations of the
physical arrangement as set out in §159.23(b) of this title (relating to
Participation by Telephone or Videoconferencing).

(d) Record of hearing.

(1) The judge shall make an accurate and complete tape
recording of the oral proceedings of the hearing.

(2) SOAH will maintain a case file that includes the tape
recording, pleadings, evidence, and the judge’s decision.

(3) SOAH will maintain case files in accordance with the
terms of its Records Retention Schedule.

the witness of the new hearing date unlessthejudge specifically directs
otherwise.

(i) Motion to quash or for protective order.

(1) On behalf of a subpoenaed witness, a party may move
to quash a subpoena or for a protective order. The party that moves to

(e) Interpreters.

(1) Upon the defendant’s written request for an interpreter
filed with SOAH and DPS not less than seven days prior to the date of
the hearing, SOAH will provide an interpreter for non-English speak-
ing defendants or for the defendant’s subpoenaed witnesses who ap-

guash a subpoena must serve the motion on the other party at the time

pear at the hearing. If the defendant fails to make a timely request,

the motion is filed with SOAH.

(2) A witness need not comply with the part of a subpoena
from which protection is sought unless ordered to do so by the judge.

(3) A party may seek an order from the judge at any time
after the motion to quash or motion for protective order has been filed.

(4) In ruling on objections or motions for protection, the
judge must provide a person served with a subpoena an adeguate time
for compliance, protection from disclosure of privileged material or
information, and protection from undue burden or expense. The judge
also may impose reasonabl e conditions on compliancewith asubpoena.

the judge may continue the hearing to secure an interpreter, or the de-
fendant may provide an interpreter. However, the defendant’s attorney
may not serve as the interpreter.

(2) Interpretersfor deaf or hearing-impaired partieswill be
secured by SOAH, subject to the APA §2001.055.

(3) A defendant who makesarequest for aninterpreter pur-
suant to this subsection and fails to appear may be subject to costsin-
curred by SOAH in securing the interpreter or may be required to pay
for securing an interpreter for a subsequent hearing.

§159.23. Participation by Telephone or Videoconferencing.

§159.21. Hearing.
() Procedures.

(1) Hearings shall be conducted in accordance with the
APA, Tex. Gov't Code Ann. Chapter 2001, when applicable, and with
this chapter, provided that if there is a conflict between the provisions

(@ Uponthejudge's own motion, the judge may conduct al or
part of ahearing on preliminary matters by telephone or videoconfer-
encing if each participant has an opportunity to participate in and hear
the entire proceeding.

(b) Procedural Rights and Duties. All substantive and proce-
dural rightsand duties apply to telephone or videoconference hearings,

of the APA and the provisions of this chapter, this chapter shall govern.
If a conflict exists between the provisions of this chapter and Tex.
Trans. Code Ann. Chapters 522, 524, or 724, and the provisionsin

subject only to the limitations of the physical arrangement. The parties
shall notify SOAH of their telephone numbers for the purpose of their
appearance at the hearing. The parties shall contact their respective

this chapter cannot be harmonized with a statute, the applicable statute
controls.

(2) Once the hearing has begun, the parties may be off the
record only when the judge permits. If a discussion off the record is
pertinent, the judge will summarize it for the record.

(3) Intheinterest of justice and efficiency, the judge may
guestion witnesses.

(4) The judge shall exclude testimony or any evidence

witnesses to ensure their availability at the hearing. When ahearing is
held in person, but a subpoenaed law enforcement officer will testify
by phone, the officer will notify DPS, not the defendant, of atelephone
number where he or she may be reached.

(c) Documentary evidence. To be offered in a telephone or
videoconference hearing, copiesof exhibits should be marked and must
be filed with SOAH and all parties no later than two business days prior
to the scheduled hearing, unless otherwise agreed by the parties. If a
witness, in preparation for or during testimony, reviews any document

which isirrelevant, immaterial, or unduly repetitious.

(b) Evidence. Pursuant to Tex. Gov't Code Ann. §2001.081,
the rules of evidence as applied in a non-jury civil case in a district
court of this state shall apply to a contested case.

(c) Witnesses and affidavits.
(1) All witnesses shall testify under oath.

(2) Anofficer’s sworn report of relevant information shall
be admissible as a public record. However, the defendant shall have
theright to subpoena the officer in accordance with §159.19 of thistitle
(relating to Subpoenas). If the defendant timely subpoenas an officer
and the officer fail sto appear without good cause, information obtained
from that officer shall not be admissible.

that has not been prefiled and the opposing party requests an opportu-
nity to review the document, the judge will go off the record and allow
the witness to read the document to the opposing party.

(d) Default. For atelephone or videoconference hearing, the
following may be considered a failure to appear and grounds for de-
fault, if the conditions exist for more than ten minutes after the sched-
uled time for hearing:

(1) failure to answer the telephone or videoconferencing

line;
(2) failureto freetheline for the proceeding; or

(3) failureto beready to proceed with the hearing or apre-
hearing or post-hearing conference as scheduled.
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§159.25. Failureto Attend Hearing and Default.

(@) Upon proof by DPSthat notice of the hearing on the merits
was mailed to the last known address of defendant, or if defendant has
legal representation, to defendant’s counsel, and that notwithstanding
such notice, defendant failed to appear, defendant’s right to a hearing
on the merits is waived. A rebuttable presumption that proper notice
was given to the defendant may be established by the introduction of
anotice of hearing dated not earlier than eleven days prior to the hear-
ing date and addressed to defendant’s or defense counsel’s last known
address, as reflected on defendant’s notice of suspension, request for
hearing, driving record, or similar documentation presented by DPS.
Under those circumstances, the judge will proceed in defendant’s ab-
sence and enter a default order.

(b) Within ten business days of the default, the defendant may
file a written motion with SOAH and DPS requesting that the default
order be vacated because the defendant had good cause for failing to
appear. The defendant’s written motion must state whether he has con-
ferred with DPS, whether DPS opposes the motion, and if DPS does
oppose the motion, list dates and times for a hearing on the motion that
are agreeable to both parties. Whether or not DPS opposes the motion,
the judge may rule on the motion without setting a hearing or may set a
hearing to consider the motion. A hearing on a motion to vacate a de-
fault order may be held by telephone conference call. If thejudge finds
good cause for the defendant’s failure to appear, the judge shall vacate
the default order and reset the matter for a contested case hearing.

§159.27. Hearing Disposition.

(a) If the judge finds that DPS proved the requisite facts as
specified in Tex. Trans. Code Ann. §8522.105, 524.035, or §724.042
by a preponderance of the evidence, the judge shall grant DPS's peti-
tion.

(b) If thejudgefindsDPSdid not proveall of therequisitefacts
by a preponderance of the evidence, the judge shall deny DPS's peti-
tion, and DPS shall not be authorized to suspend or deny defendant’s
license or disqualify defendant from receiving alicense for the conduct
at issue.

§159.29. Decision of the Administrative Law Judge.

(@ Upon conclusion of the hearing, thejudge shall issueawrit-
ten decision that includes findings of fact and conclusions of law and
advises parties of their rights to appeal.

(b) Thedecision of thejudgeisfinal and appealable. No party
shall file amotion for rehearing with SOAH.

§159.31. Appeal of Judge's Decision.

(@) Therecord on appeal shall consist of the following:

(1) thefirst fileemarked or stamped copy of al parties’ mo-
tions or other pleadings;

(2) all written orders or decisions issued by the judge and
any evidence of transmittal to the parties;

(3) all exhibits admitted into evidence;

(4) all exhibits not admitted into evidence, but made a part
of the record by a party as an offer of proof or bill of exceptions; and

(5) a transcription of the proceedings electronically
recorded by SOAH.

(b) A person who appealsasuspension may obtain atranscript
of the administrative hearing by sending a written request to SOAH
within ten days of filing the appeal and paying the applicablefees. The

fees shall not exceed the actual cost of preparing or copying the tran-
script, and upon receipt of the fees, SOAH shall promptly furnish the
reviewing court and both parties a certified copy of the record. The
transcription of the electronic recording made by SOAH constitutes
the official record for appellate purposes. For three years after notice
of an appedl is filed, SOAH will maintain the file and original record-
ing of proceedings. A copy of the file and recording will be available
for review by the parties or areviewing court, if needed.

(c) If acaseisremanded for taking of additional evidence, the
appellant must file with SOAH, within ten days of the signing of the
reviewing court’s remand order, a request for relief, including setting
a hearing on remand. The request must include a copy of the remand
order and if a hearing is requested, an estimate of the time required to
present the additional evidence.

(d) A remand under this section does not stay the suspension
of adriver'slicense.

8159.33. Other SOAH Rules of Procedure.

Other SOAH rules of procedure found at Chapters 155, 157 and 161
of thistitle (relating to Rules of Procedure, Temporary Administrative
Law Judges, and Requests for Records) may apply in contested cases
under this chapter unless there are specific applicable procedures set
out in this chapter. The sections that specifically apply include the
following:

(1) 8155.15 of thistitle (relating to Powers and Duties of
Judges);

(2) 8155.17 of thistitle (relating to Assignment of Judges
to Cases);

(3) 8155.21 of thistitle (relating to Representation of Par-

ties);

(4) 8155.31 of thistitle (relating to Discovery), specifically
subsections (1) and (m);

(5) 8155.39 of thistitle (relating to Stipulations);
(6) 8155.41 of thistitle (relating to Procedure at Hearing);
(7) 8155.49 of thistitle (relating to Conduct and Decorum);

(8) 8157.1 of thistitle (relating to Temporary Administra-
tive Law Judge); and

(9) 8161.1 of this title (relating to Charges for Copies of
Public Records).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601864

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-4931
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CHAPTER 159. RULES OF PROCEDURE FOR
ADMINISTRATIVE LICENSE SUSPENSION
PROCEEDINGS
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1 TAC 8§8159.5, 159.7, 159.9, 159.11, 159.13, 159.15, 159.17,
159.19, 159.21, 159.23, 159.25, 159.27, 159.29, 159.31,
159.33, 159.35, 159.37, 159.39, 159.41

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the Sate Office
of Administrative Hearings or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The State Office of Administrative Hearings (SOAH) proposes to
repeal §8159.5, 159.7, 159.9, 159.11, 159.13, 159.15, 159.17,
159.19, 159.21, 159.23, 159.25, 159.27, 159.29, 159.31,
159.33, 159.35, 159.37, 159.39, and 159.41.

The repeal of some of these sections will serve to remove out-
dated rules no longer necessary in the Administrative License
Revocation process, and also remove some existing rules to al-
low the simultaneous adoption of new rules providing more uni-
form procedure, which are being concurrently proposed.

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the repeals are in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the repeals.

Cathleen Parsley also has determined that for the first five-year
period the repeals are in effect, the public benefit anticipated as
a result of the repeals will be to ensure more uniform and de-
tailed guidelines for hearing processes in the many Administra-
tive License Revocation cases referred to the State Office of Ad-
ministrative Hearings by the Texas Department of Public Safety.
There will be no effect on small businesses as a result of enforc-
ing the repeals. There is no anticipated economic cost to indi-
viduals who are required to comply with the proposed repeals.

Written comments on the proposed repeals must be submitted
within 30 days after publication of the proposed sections in the
Texas Register to Debra Anderson, Paralegal, State Office of Ad-
ministrative Hearings, to P. O. Box 13025, Austin, Texas 78711-
3025, by e:Mail at: debra.anderson@soah.state.tx.us, or by fac-
simile to (512) 463-1576.

The repeals are proposed under Texas Transportation Code
88522.105, 524.002 and 724.003 which authorize SOAH to
promulgate rules for the administration of Chapters 522, 524
and 724 of the Texas Transportation Code.

The following statutes are affected by the proposed amend-
ments: Texas Transportation Code, Chapters 522, 524 and 724;
Texas Government Code Chapters 2001 and 2003; and Texas
Penal Code Chapter 49.

§159.5. Notice of Suspension.
§159.7. Request for Hearing.
8159.9. Scheduling of Hearings.

§159.11. Continuances.

§159.13. Prehearing Discovery.

§159.15. Request for Appearance of Department’s WWtnesses.
8159.17. Request for Subpoenas.

§159.19. Issues.

§159.21. Issuesin Cases Involving Commercial Drivers' Licenses.
§159.23. Hearing.

§159.25. Telephone Hearings.

§159.27. Failure to Attend Hearing and Default.

§159.29. Hearing Disposition.

§159.31. Decision of the Administrative Law Judge.
§159.33. Effective Date of Suspensions.

§159.35. Proceedings Open to the Public.

§159.37. Appeal of Judge's Decision.

§159.39. Stay of Suspension.

§159.41. Other Office Rules of Procedure.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601863

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-4931

4 4 4

CHAPTER 161. REQUESTS FOR RECORDS
1TAC 8161.1

The State Office of Administrative Hearings (SOAH) proposes
amendments to §161.1, concerning Charges for Copies of Pub-
lic Records. The reason for the amendments is to correct the
reference to the "General Services Commission" to reference its
current title of "Texas Building and Procurement Commission,"
and to correct the reference to the Commission’s section citation
from "88111.61 - 111.70 of this title (relating to Cost of Copies
of Open Records)" to "§8111.61 - 111.71 of this title (relating to
Cost of Copies of Public Information)."

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the amended rules are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering them.

Cathleen Parsley also has determined that for the first five-year
period the amended rules are in effect the public benefit antic-
ipated as a result of the rules will be to ensure more efficient
and fair procedures for participants in contested case hearings.
There will be no effect on small businesses as a result of enforc-
ing the rules. There is no anticipated economic cost to individu-
als who are required to comply with the proposed rules.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Debra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by e:Mail
at debra.anderson@soabh.state.tx.us., or by facsimile to (512)
463-1576.

The amended rules are proposed under Government Code,
Chapter 2003, §2003.050, which authorizes the State Office of
Administrative Hearings to conduct contested case hearings
and requires adoption of procedural rules for hearings, and
Government Code, Chapter 2001, §2001.004, which requires
agencies to adopt rules of practice setting forth the nature and
requirements of formal and informal procedures.

The provisions to which the proposed amendments relate affect
Government Code, Chapters 2001 and 2003.
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8161.1. Chargesfor Copies of Public Records.

(@ The charge to any person requesting photocopied repro-
ductionsof any readily available record of the State Office of Adminis-
trative Hearings will be the charges established by the Texas Building

and Procurement [General Services] Commission which are codified
at 1 TAC 88111.61 - 111.71, [88111.61-111.70] of thistitle (relating to

22, 1994)].

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601865

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-4931

¢ ¢ ¢

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC 8251.6

The Commission on State Emergency Communications (CSEC)
proposes amendments to §251.6, concerning guidelines for sub-
mission requests from regional planning commissions on strate-
gic plans, amendments and allocation of funds.

The amendments are proposed as part of Rule Review of Chap-
ter 251 pursuant to Texas Government Code, 82001.039. The
rule continues to be essential to the CSEC'’s operations and per
statutory authority.

The proposed changes to the rule include: alignment with cur-
rent CSEC rule structure; alignment with the current strategic
plan funding levels of priority; deletion of duplication of infor-
mation provided in Program Policy Statement (PPS-008), Plan
Amendments; and, revised instructions and funding parameters
for pagers and generators. The TARC 911 Coordinators’ Sub-
committee formally requested that CSEC review and revise the
requirements for funding caps for the purchase of generators.
Representatives of the TARC subcommittee worked closely with
CSEC staff to research and develop the proposed changes to
the rule. TARC concurs with the proposed changes.

Paul Mallett, Executive Director, has determined that for the first
five-year period the amendments are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the amended section.

Mr. Mallett also has determined that for each year of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing the amended section will be
improved system for funds allocation and implementation levels
for the 9-1-1 program statewide. No historical data is available;
however, there appears to be no direct impact on small or large
businesses. There is no anticipated economic cost to persons

who are required to comply with the amendments as proposed.
There is no anticipated local employment impact as a result of
enforcing the amended section.

Comments on the amendments may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.

The amendments are proposed pursuant to the Texas Health
and Safety Code, Chapter 771, §8771.051, 771.071, 771.0711,
771.072, and 771.075; and Texas Administrative Code, Title 1,
Part 12, Chapter 251, Regional Plan Standards, which provide
the Commission on State Emergency Communications with the
authority to plan, develop, fund, and provide provisions for the
enhancement of effective and efficient 9-1-1 service.

No other code, statute, or article is affected by the amendments.

§251.6. Guidelines for Srategic Plans, Amendments, and Revenue
Allocation.

(@ Purpose. The Commission on State Emergency Commu-
nications (Commission) establishes [purpose of] this rule [ig] to pro-
vide [the structure and] guidelines for aregional planning commission
(RPC) to follow in developing or amending its regional plan and in de-
scribing how money allocated by the Commission isto be allocated in
the region [regional strategic plans; funding of the plans; and amend-
ments to the plang].

[(b) Background. As authorized by Chapter 771 of the Texas
Hedlth and Safety Code, the Commission on State Emergency Com-
munications (Commission) may impose 9-1-1 emergency service fees
and equalization surcharges to support the planning, development, and
provision of 9-1-1 service throughout the State of Texas. In accordance
with Section 771.055 of the above chapter, such service implementa
tion shall be consistent with regional plans developed by regional plan-
ning commissions (RPC). These regional plans must meet standards
established by the Commission and "..include a description of how
money allocated to the region under this chapter is to be allocated in
the region." Section 771.057 addresses amendments to regional plans
and indicatesthat such amendments may be adopted in accordance with
procedure established by the Commission.]

(b) [(c)] Definitions. Unless the context clearly indicates oth-
erwise, terms contained in this rule are defined as shown in Commis-
sion Rule 251.14, Genera Provisions and Definitions.

(c) [(d)] Regional [Strategic] Plan Budgets[Levels]. Regiona
[strategic] plans [developed in accordance with Chapter 771, along
with the commensurate allocation of the above described funds,] shall
be [reflect implementation] consistent with the Administration, Equip-
ment, and Program Budgets approved by the Commission. The Pro-
gram Budget includes the following [feHewing] four major strategic
plan levels (in order of priority): for state appropriations years 2004-
2005.

[(2) Leve |: The equipment, network, and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-
vice, including the maintenance and replacement of equipment.]

[(A) Network;]

[(B) Wireless Phase I;]
[(C) Database]

[(D) Equipment Lease;]
[(E) Equipment Purchase;]
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[(F) Language Line; and]
[(G) Equipment Maintenance]
[(2) Level I: The activities, equipment; and/or services

that directly support and enhance 9-1-1 call delivery and data mainte-
nance for the level of service provided to the region. |

[(A) Database Maintenance]]
[(B) MiS]

[(C) Mapped ALL]

[(B) PSAP Room Prepi}
[(E) PSAP Training;]

[(F) Public Education; and ]
[(G) Wireless Phase I1.]

[(3) Leve IH: The activities, equipment, and/or services
that provide auxiliary enhancements to the delivery of 9-1-1 calls and
the level of service provided to the region.]

[(A) Network Diversity;]

[(B) Training Positions}

[(€) Emergency Power;]

(D) Recorders]

[(E) Pagers]

[(F) Ancillary Maintenance & Repair; and]
[(G) Other]

[(4) Leve IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide auxiliary enhance-
ments to the 9-1-1 system of a county subject to Health and Safety
Code, Chapter 771, with a population over 700,000, or the county that
has the highest population within an RPC participating in the Commis-
sion program to include, but not limited to:]

[(A) Designof a9-1-1 System;]

[(B) Purchase of Equipment;]

[(C) Maintenance of Equipment; and]
[(B) Personnel]

[(e) New Strategic Plan Levels. Regional strategic plans de-
veloped in accordance with Chapter 771, along with the commensurate
alocation of the above described funds, shall reflect implementation
consistent with the following four major strategic plan levels (in order
of priority) beginning state appropriations year 2006.]

(1) Levd I: The equipment, network, and database equip-
ment and/or services that provide the essential elements of 9-1-1 ser-
vice, including the maintenance and replacement of equipment.

(A) Network;

(B) Wireless;

(C) Database;

(D) Equipment Lease;

(E) Language Line; and

(F) Equipment Maintenance.

(2) Levd Il: Theactivities, equipment, and/or servicesthat
directly support and enhance 9-1-1 call delivery and data maintenance
for the level of service provided to the region.

(A) Database Maintenance;
(B) MIS;

(C) Mapped ALI;

(D) PSAP Room Prep;

(E) PSAP Training; and
(F) Public Education.

(3) Leve IlI: The activities, equipment, and/or services
that provide auxiliary enhancements to the delivery of 9-1-1 calls and
the level of service provided to the region.

(A) Network Diversity;
(B) PSAP Supplies; and
(C) Ancillary Maintenance & Repair.

(4) Level IV: Use of Revenue in Certain Counties. The
activities, equipment, and/or services that provide necessary auxiliary
enhancements to the 9-1-1 system of a county eligible under Health
and Safety Code section 771.0751 because it has subject to Health and
Safety Code, Chapter 771, with a population over 700,000[;] or is the
county that has the highest population within an RPC participating in

the Commission program. [to include, but not limited to:]
[(A) Design of a9-1-1 System;]
[(B) Purchase of Equipment:}
[(C) Maintenance of Equipment; and]
[(B) Personnel}

(d) [(H] Regional [Strategic] Plans. Regional [strategic] plans
developed in compliance with Chapter 771 and Commission Rule
251.1 shall include projected [a strategic plan that projects] financial
operating information for at least the two state fiscal years following
submission of the plan [inte the future]; and strategic planning infor-
mation for at least the five state fiscal years following submission of
the plan [into the future].

(1) The Commission shall establish the format of regional
[strategic] plans for the sake of identifying overall statewide require-
ments in its implementation.

(2) Regiona [Strategic] plans shall be consistent with the
four major implementation priority levelsidentified above and with all
applicable Commission policies and rules.

(3) AnRPC shall submit financial reports at least quarterly
on ascheduleto be established by the Commission. Thefinancial report
shall identify actual implementation costs by county, regional [strate-
gic] plan priority level and component.

(4) AnRPC shall submit performance reports at least quar-
terly on a schedule to be established by the Commission. The perfor-
mance report shall reflect the progress of implementing the RPC's re-
gional [region’s strategi€] plan, including the status of equipment, ser-
vices and program deliverables, in a format to be determined by the
Commission.

(e [(9)] Amendmentsto Regional [Strategic] Plans.

(1) An RPC may make changes to its approved regional
[strategic] plan to accommodate unanticipated requirements and/or to
prevent disruption of its implementation schedule, contingent upon
compliance with all Commission policies and procedures. [Examples
of occasions when an amendment must be submitted to the Commis-
sion include; but are not limited to:]
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[(A) Regquestsfor approval of items under Commission
Rule 251.3, Use of Revenue in Certain Counties;]

[(B) Requeststo shift budget authority from the Admin-
istrative budget to the Program budget, and vice versa]

Requests to increase the total percentage of staff
time charged to the 9-1-1 program (FTE), when the increase exceeds
the total amount of time charged for all personnel funded with 9-1-1
funds in the current approved plan;]

[(D) Requests to add a call-taking position at a PSAP
when the total number of call-taking positions for the region would
increase;]

[(E) Requestsfor exceptionsto Commission policy;]
[(F) Requestsfor additional funds; and]

[(G) Asrequired by other Commission rule, or upon a
request from the Commission.}

(2) Requests for amendments to the regional plan shall be
submitted in writing to the Commission. The documentation required
for changes will be submitted [an amended budget; narrative, related
worksheets and a letter indicating executive approval of the amend-
ment] according to Commission policy. The Commission shall take
action, no fewer than four times annually, on any regional [Regional]
plan amendment request submitted for approval.

(3) Emergency situations requiring amendments to re-
gional plans that require additional funding may be presented to
the Commission for review and consideration contingent upon the
availability of such funds within the Program Budget level priorities
in subsection (c) of this section [as established by the Commission].

(f) [€h)] Allocation of Revenue.
(1) Service Fee allocation--Consistent with Health and

sion shall allocate, by contract serwcefee revenue e to an RPC [RPCs]
contingent on the availability of appropriated funds.

(2) Equalization Surcharge Funds

(A) Within the context of Health and Safety Code sec-
tion [Section] 771.056(d), the Commission shall consider any revenue
insufficiencies to represent need for equalization surcharge funding
support.

(B) Consistent with thisrule, the Commission shall al-
locate, by agreement, equalization surcharge funds and service feesto
RPCs based upon the Commission’s statewide strategic plan and con-

tingent upon [en] the availability of appropriated funds over atwo-year
period.

(C) The Commission may alocate equaization sur-
charge to an emergency communication district (District) based on
District requests and availability of appropriated funds.

(D) Equalization surcharge fundsshall be allocated first
to [eligible] recipients requiring such funds for administrative bud-
getary purposes, followed by the Program Budget level priorities in
subsection (c) of this section [Level |; H; and H activities in that or-
der].

(E) If sufficient equalization surcharge funds are not
available to fund all RPC regiona [strategi€] plan and District re-
quests, funds shall be allocated to provide a consistent level of 9-1-1
service throughout the State of Texas in accordance with the Program
Budget level priorities in subsection (c) of this section [priority tevels

described]. Allocation [Such altocation] methods may include, but are

not limited to, [one or more of] the following:

(i) In reverse order of priority, reducing the num-
ber of priority level components supported with equalization surcharge
funds; and/or

[(ii) Requesting that regional strategic plans be ad-
justed to allow for more implementation time as appropriate; and/or]

(ii) [(iiD)] In order of priority, proportionally allocat-
ing available funds among requesting agencies.

(F) The Commission may elect to hold a balance of
equalization surcharge funds in reserve for emergencies and other
contingencies.

(9) [()] Funding Parameters for Ancillary Equipment. An-
cillary Equipment includes [The Commission will look favorably on
plan amendmentsfor tandem and/or database service arrangementsand
ancillary equipment that will improve the effectiveness and reliabil-
ity of 9-1-1 call delivery systems. This will include] the following
when the equipment supports [isfer] 9-1-1 call delivery: surge protec-
tion devices, emergency power equipment [uni nterrupted power source
(UPS), power backup], voice recorders, and paging systems[for 9-1-1
call delivery, security devices; and other back-up communication ser-
vices]. An RPC [Regions| shall refer to the strategic planning guide-
linesfor instructions as to the appropriate budget line item to which the
costs for purchase and maintenance of these items should be assigned.

(1) Paging Systems. Funding for the paging systems may
be approved when such systems are the most effective means of 9-1-1
call delivery [and they do not replace other paging or radio aerting
systems. Funding for paging will be limited to systems, where alterna-
tive systems or the systems now in use cause significant delay in 9-1-1
call delivery and where existing radio systems can be modified to ac-
commodate paging]. Funding for pagers (receivers) will be limited to
mlssmn will fund the actual cost of the pagers not to exceed $450 per
pager. [within an organization (e.g:; in a 15-member volunteer emer-
gency medical group, only the on-call ambulance driver and one or two
attendants would be furnished pagers).]

(2) Voice Recording Equipment. Voice loggers may be ap-
proved when the primary use of the equipment isin support of the 9-1-1
call-taking and call-delivery function. Extra capacity on such systems
may be used for other public safety functions (such as dispatch).

(A) The Commission will normally fund voice record-
ing capability in a PSAP to record the conversation on 9-1-1 lines and
administrative or 10-digit emergency lines in order to also accommo-
date wireless, telematics, and Voice over IP 9-1-1 emergency calls.

(B) The Commission will normally [alse] fund record-
ing capability to record thetransfer of an emergency call fromthe PSAP
first answering the call to the agency that is responsible for providing
the required emergency services.

(C) Thefunding of recording devices to transfer infor-
mation from another recorder will be approved only upon specific jus-
tification of need.

(D) The following guidelines will apply to determine
the amount to be funded by the Commission:

(i) For a2 position PSAP, the Commissionwill fund
the actual cost of the recording system not to exceed $15,000; or[.]

(i) For PSAPs with 3 positions or more, the Com-
mission will fund the actual cost of the recording system not to exceed
$25,000.
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(E) TheCommissionwill consider funding of recording
capabilities greater than those suggested by the guidelines when suffi-
cient justification is provided as part of aregional [strategi€] plan.

(3) [()] Emergency Power Equipment. Each PSAP loca
tion should be eval uated by the RPC to determineif the[an] emergency
power system needs [is required] to be updated to insure the ability to
answer 9-1-1 calls in the event that commercia [the standard] power
[supply] isinterrupted. An Emergency [A PSAP that receives a rela
tively small number of emergency calls per day may be able to provide
acceptable service without the availability of ANI or ALI for short pe-
riods of time. If the same PSAP islocated in alocation that is subject
to prolonged power outages, it may need emergency] power sources
equipment should be evaluated and tested on aregular schedule. Other
considerations include:

(A) [(B)] Anuninterrupted power source (UPS) [Where
conditions exist that indicate a need for emergency power systems to
support 9-1-1 cal delivery, UPS] should be considered as basic [the]
emergency power equipment [system]. A UPS should provide con-
tinuous power to keep essential 9-1-1 system components functioning
for a short period of time until generator or other emergency power
equipment become operable, if necessary. A UPS primarily functions
continuously to maintain a clean source of commercial power. [Emer-
gency (power backup) should be approved only in locations
with adocumented history of or potential for extended interruptions of
commercial power supplies. Generdly, 9-1-1 funding will not be used
to provide both a generator and UPS. At least 75 percent of the capac-
ity of any UPS system or generator funded should directly support an
existing (or planned) 9-1-1 system.]

(B) Generators should be considered as auxiliary emer-
gency power equipment and should directly support an existing (or
planned) 9-1-1 system. A generator should provide continuous power
to keep 9-1-1 equipment specific to the PSAP functioning.

[(2) Eachrequest for UPS must include aworksheet show-
ing the calculations used to determine the system size and batteriesre-
quired. Thisworksheet must identify all equipment to be powered and
the operating voltage and current drain of each piece of equipment. The
request for UPS must identify theload capacity of the system requested
and the length of time the batterieswill operate the PSAP 9-1-1 equip-
ment. The request should also indicate whether the 9-1-1 equipment
has any built-in UPS capability.]

[(3) Thelength of time that a UPS battery will be required
to provide emergency power is a major factor in determining the cost
of the UPS system. Each request for UPS must provide information
justifying the size of the batteries requested. Information concerning
the history of power failures at the PSAP location and the average time
to restore power should be obtained from the local power company:]

[(4) If thehistory of power failures, or the expected restora
tion time, is more than can be economically justified for UPS batteries,
an emergency generator can be considered. Any request for an emer-
gency generator, in additionto aUPS, shall include acomparison of the
cost of a UPS with sufficient batteries to the cost of the combination of
the UPS and an emergency generator.]

[(5) There may be circumstances that justify the installa-
tion of an emergency generator (backup power), in addition to an UPS,
as the primary system for a PSAP location. In these cases, the request
for the emergency generator must include an explanation and compar-
ison of the relevant costs.]

(C) [(6)] The following guidelines will apply to deter-
minethe amount of generator costs[When the operator of a9-1-1 PSAP
and the providers of emergency services desire to share the emergency

power system funded by the Commission, the following guidelineswill
apply to determine the amount] to be funded by the Commission:

(i) [(A)] For a2 position PSAP, [When the minimum
size of emergency power system that can be purchased to serve the
PSAP provides more capacity than is needed by the PSAP, the other
agency may use the extra capacity and all funding will be provided by]
the Commission will fund the actual cost of the generator not to exceed
$25,000.

(i) [(B)] For PSAPs with 3 positions or more,
[When the PSAP requires a given size of emergency power system,
and the other agency requires additional capacity,] the Commission
will fund the actual cost of the generator not to exceed $40,000 [size

of emergency power equipment needed to supply the PSAP alone and
the other agency will fund all additional capacity].

(4) [(M] Funding may be approved by the Commission for
surge protection devices when they are used for protection of 9-1-1
specific electronic equipment. A complete evaluation of grounding at
9-1-1 PSAPs may be funded by the Commission [Documented justifi-
cation must be provided].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601985

Paul Mallett

Executive Director

Commission on State Emergency Communications
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 305-6933
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PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER F. REIMBURSEMENT
METHODOLOGY FOR PROGRAMS SERVING
PERSONS WITH MENTAL ILLNESS AND
MENTAL RETARDATION

1 TAC 8§355.781

The Health and Human Services Commission (HHSC) proposes
an amendment to §355.781, concerning the reimbursement
methodology for Rehabilitative Services, in Chapter 355, Reim-
bursement Rates.

BACKGROUND AND PURPOSE

The purpose of the amendment to this Subchapter is to identify
the department (formerly the Texas Department of Mental Health
and Mental Retardation [TDMHMR] or successor agency) as the
Department of State Health Services (DSHS) and remove any
references to "TDMHMR." Also, due to the restoration of the gen-
eral counseling benefit to all Medicaid recipients, the reference
to rehabilitative counseling and psychotherapy is removed from
the rule. The rule is further amended to allow the provision of
skills training in a group format to a child or adolescent.

FISCAL NOTE
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Thomas M. Suehs, Deputy Executive Commissioner for Finan-
cial Services, has determined that the general revenue savings
to the Department of State Health Services are as follows: ap-
proximately $134,351.55 each year for the fiscal years 2007-
2011. There will be no effect to local governments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

HHSC has determined that there is no adverse economic effect
on small businesses or micro-businesses, or on businesses of
any size, as a result of enforcing or administering the amend-
ment. This was determined by interpretation of the rules that
small businesses and micro-businesses will not be required to
alter their business practices in order to comply with the sec-
tions. There are no anticipated economic costs to persons who
are required to comply with the sections as proposed. Pursuant
to Government Code §2001.022, a review has been made and
there is no anticipated negative impact on local employment.

PUBLIC BENEFIT

Ed White, Director of Rate Setting and Forecasting, in accor-
dance with Government Code 82001.024, has determined that
the public will benefit from adoption of the sections. The pub-
lic benefit anticipated as a result of enforcing or administering
the sections is to ensure the availability of mental health reha-
bilitative services, that the need for such services is appropri-
ately assessed and authorized, that the uniqueness of services
is clearly delineated between adult and child, that such services
will be provided by qualified and trained staff, that correctly pro-
vided and documented services will be appropriately reimbursed
by the department and that a fair hearings process is available.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Lupita
Villarreal, Rate Analyst, Rate Analysis-Acute Care and Cost
Reporting, Health and Human Services Commission, P.O. Box
85200, MC-H400, Austin, Texas 78708-5200, (512) 491-1178
or by email to lupita.villarreal@hhsc.state.tx.us. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

STATUTORY AUTHORITY

The amendment is proposed under Government Code,
8531.033, which authorizes the Executive Commissioner
of HHSC to adopt rules necessary to carry out the Commis-
sion’s duties, and §531.021(b), which established HHSC as the
agency responsible for adopting reasonable rules governing the
determination of fees, charges, and rates for medical assistance
payments under the Human Resources Code, Chapter 32.

§355.781. Rehabilitative Services Reimbursement Methodol ogy.
(@) Genera information.

(1) The Texas Health and Human Services Commission
(HHSC) will reimburse qualified rehabilitative services providers for
rehabilitative services provided to M edicaid-€ligibl e personswith men-
tal illness.

(2) The HHSC establishes the reimbursement rate. The
HHSC sets reimbursement rates that reflect cost-effective operations
and are within State appropriation constraints.

(b) Definitions.

(1) Interim rate--Rate paid to a rehabilitative services
provider based on cost reports prior to settle-up conducted in accor-
dance with subsection (d)(4) of this section.

(2) Servicetype--Types of Medicaid reimbursable rehabil -
itative services as specified in program rules for the following:

(A) Day programs for acute needs--adult;

(B) Cirisis intervention services--individual-child/ado-
lescent and adult;

(C) Medication
ual-child/adolescent and adult;

(D) Medication training and support--group-adult;

training and  support--individ-

(E) Medication training and support--group-child/ado-
lescent;

rehabilitative  services--individ-

(F) Psychosocia
ual-adult;

(G) Psychosocia rehahilitative services--group-adult;

[(H) Rehabilitative counseling and psychotherapy--in-
dividual-adult;]

[() Rehabilitative
apy--group-adult;]

(H) [(@] Skills training and devel opment--individual-
child/adolescent and adult; [and]

() [(K)] Skills training and development--group-
adult;and[-]

(J) Skills training and devel opment-group-child/ado-

counseling and psychother-

lescent.

(3) Unit of service--The amount of time an individua, el-
igible for Medicaid rehabilitative services or non-Medicaid rehabilita-
tive services (or parent or guardian of the person of an eligible minor),
is engaged in face-to-face contact with a person described in program
rules established by The Department of State Health Services (DSHS)
[TDMHMR or its successor agency]. The units of service are as fol-
lows:

(A) Day programs for acute needs--45-60 continuous

minutes,

(B) Crisis intervention services--15 continuous min-
utes,

(C) Medication training and support--15 continuous
minutes;

(D) Psychosocid rehabilitative services--15 continuous
minutes; and

[(E) Rehabilitative counseling and psychotherapy--15
continuous minutes; and]

(E) [(F)] Skillstraining and devel opment--15 continu-
ous minutes.

() Reporting of Costs.

(1) Cost reporting. Rehabilitative services providers must
submit information quarterly, unless otherwise specified, on a cost re-
port formatted according to HHSC's specifications. Rehabilitative ser-
vices providers must complete the cost report according to §8355.101,
355.102, 355.103, 355.104, and 355.105 of this title (relating to In-
troduction, General Principles of Allowable and Unallowable Costs,
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Specifications for Allowable and Unallowable Costs, Revenues, and
Genera Reporting and Documentation Requirements, Methods, and
Procedures).

(2) Reporting period and due date. Rehabilitative services
providers must prepare the cost report to reflect rehabilitative services
provided during the designated cost report-reporting period. The cost
reports must be submitted to the HHSC no later than 45 daysfollowing
the end of the designated reporting period unless otherwise specified
by the HHSC.

(3) Extension of theduedate. The HHSC may grant exten-
sionsof due datesfor good cause. A good causeisonethat the rehabili-
tative services provider could not reasonably [reasonable] be expected
to control. Rehabilitative services providers must submit request for
extensions in writing. Regquests for extensions must be received by
HHSC prior to the cost report due date. HHSC will respond to requests

within 15 days of receipt.

(4) Failureto file an acceptable cost report. If arehabilita-
tive services provider failsto file a cost report according to all applica
ble rules and instructions, HHSC will notify DSHS [TDMHMR or its
successor agency] to place the rehabilitative services provider on ven-
dor hold until the rehabilitative services provider submitsan acceptable
cost report.

(5) Allocation method. If allocations of cost are necessary,
rehabilitative services providers must use and be able to document rea
sonable methods of allocation. HHSC adjusts allocated costs if HHSC
considers the allocation method to be unreasonable. The rehabilita-
tive services provider must retain work papers supporting allocations
for a period of three years or until al audit exceptions are resolved
(whichever is longer).

(6) Cost report certification.  Rehabilitative services
providers must certify the accuracy of cost reports submitted to HHSC
in the format specified by HHSC. Rehabilitative services providers
may be liable for civil and/or criminal penalties if they misrepresent
or falsify information.

(7) Cost data supplements. HHSC may require additional
financia and statistical information other than the information con-
tained on the cost report.

(8) Allowable and unallowable costs. Cost reports may
only include costs that meet the requirements as specified in §355.102
and 8355.103 of thistitle (relating to General Principles of Allowable
and Unallowabl e Costs and Specifications for Allowable and Unallow-
able Costs).

(9) Review of cost reports. HHSC reviews each cost report
to ensure that financial and statistical information submitted conforms
to al applicable rules and instructions. The review of the cost report
includes adesk review. HHSC reviewsall cost reports according to the
criteria specified in §355.106 of thistitle (relating to Basic Objectives
and Criteriafor Audit and Desk Review of Cost Reports). If arehabil-
itative services provider fails to complete the cost report according to
instructions or rules, HHSC returns the cost report to the rehabilitative
services provider for proper completion. HHSC may require informa-
tion other than that contained in the cost report to substantiate reported
information. Providers will be notified of the results of a desk review
or a field audit in accordance with §355.107 of this title (relating to
Notification of Exclusions and Adjustments).

(10) On-site audits. HHSC may perform on-site audits on
all rehabilitative services providersthat participateinthe Medicaid pro-
gram for rehabilitative services. HHSC determines the frequency and
nature of such audits but ensuresthat they are not lessthan that required
by federal regulations related to the administration of the program.

(11) Notification of exclusions and adjustments. HHSC
notifies rehabilitative services providers of exclusions and adjustments
to reported expenses made during desk reviews and on-site audits of
cost reports.

(12) Reviews and administrative hearings. Rehabilitative
services providers may request an informal review and, if necessary,
an administrative hearing to dispute the action taken by HHSC1 under
§355.110 of this title (relating to Informal Reviews and Formal Ap-
peds).

(13) Access to records. Each rehabilitative services
provider must allow access to all records necessary to verify cost
report information submitted to HHSC. Such records include those
pertaining to related-party transactions and other business activities
engaged in by the rehabilitative services provider. If a rehabilitative
services provider does not allow inspection of pertinent records within
14 days following written notice HHSC will notify DSHS [FTDMHMR
oF its sueeessor ageney] to place the rehabilitative services provider
on vendor hold until access to the records is allowed. If the rehabil-
itative services provider continues to deny access to records, DSHS
[TDMHMR or its successor agency] may terminate the rehabilitative
services provider agreement with the rehabilitative services provider.

(14) Record keeping requirements. Rehabilitative services
providers must maintain service delivery records and eligibility deter-
mination for a period of five years or until any audit exceptions are
resolved (whichever is later). Rehabilitative services providers must
ensure that records are accurate and sufficiently detailed to support the
financial and statistical information contained in cost reports.

(15) Failure to maintain adequate records. If arehabilita-
tive services provider failsto maintain adequate records to support the
financial and statistical information reported in cost reports, HHSC al-
lows 30 days for the rehabilitative services provider to bring record
keeping into compliance. If a rehabilitative services provider fails
to correct deficiencies within 30 days from the date of notification
of the deficiency, HHSC will notify DSHS [TDMHMR or its succes-
sor agency] to terminate the rehabilitative services provider agreement
with the rehabilitative services provider.

(d) Reimbursement determination. HHSC determines reim-
bursement according to §355.101 of thistitle (relating to Introduction).
Rehabilitative services providers are reimbursed a uniform, statewide
interim rate with a cost-related year-end settle-up. The HHSC deter-
mines reimbursement in the following manner:

(1) Inclusions of certain reported expenses. Rehabilitative
services providers must ensure that all alowable costs are included in
the cost report.

(2) Data collection. The HHSC collects several different
kinds of data. Theseinclude the number of unitsof servicethat individ-
ualsreceiveand cost data, including direct costs, programmatic indirect
costs, and general and administrative overhead costs. These costs in-
clude salaries, benefits, and other costs. Other costsinclude non-salary
related costs such as building and equipment maintenance, repair, de-
preciation, amortization, and insurance expenses, employee travel and
training expenses; utilities; and material and supply expenses.

(3) Interim rate methodology. The interim rate is deter-
mined biennially for each service type based on cost reports.

(A) TheHHSC projects and adjusts reported costsfrom
the historical reporting period to determine the interim rate for the
prospective reimbursement period. Cost projections adjust the allowed
historical costs based on significant changes in cost-related conditions
anticipated to occur between the historical cost period and the prospec-
tive reimbursement period. Changesin cost-related conditionsinclude,
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but are not limited to, inflation or deflation in wage or price, changes
in program utilization and occupancy, modification of federal or state
regulations and statutes, and implementation of federal or state court
orders and settlement agreements. Costs are adjusted for the prospec-
tive reimbursement period by ageneral cost inflation index as specified
in §355.108 of thistitle (relating to Determination of Inflation Indices).

(B) For each settle-up service, each rehahilitative ser-
vices provider’s projected cost per unit of service is calculated. The
mean rehabilitative services provider cost per unit of serviceis calcu-
lated, and the statistical outliers (those rehabilitative services providers
whose unit costs exceed plus or minus (+/-) two standard deviations of
the mean rehabilitative services provider cost) are removed. After re-
moval of the statistical outliers, the mean cost per unit of serviceiscal-
culated. This mean cost per unit of service becomes the recommended
reimbursement per unit of service.

(4) Settle-up process. At the end of each reimbursement
period, the HHSC will compare the amount reimbursed at the interim
rate for each settle-up service and the rehabilitative services provider’s
costsfor each service, assubmitted onits cost report in accordance with
subsection (c) of this section.

(A) Rehabilitative service provider’s, whose costs are
less than 95% of the amount reimbursed at the interim rate, will be
required to pay to DSHS [TDMHMR or its successor agency] 100%
of the difference between its allowable costs and 95% of the amount
reimbursed at the interim rate for each settle-up servicee DSHS
[TDMHMR or its successor agency] will notify the rehabilitative
services provider of the amount due by certified mail and the reha-
bilitative services provider will remit the repayment amount within
60 days of notification. DSHS [TDMHMR or its successor agency]
will apply a vendor hold on Medicaid payments to a rehabilitative
services provider for not making the payment to DSHS[TDMHMR or
its successor agency] within 60 days of receiving notice.

(B) If arehabilitative services provider’s costs exceed
the amount reimbursed at the interim rate, DSHS [FPMHMR or its
successor agency] will reimburse the rehabilitative services provider
the difference between itsallowable costs and the reimbursement at the
interim rate up to 125% of the interim rate for each settle-up service.
DSHS [TDMHMR or its successor agency] will notify the rehabilita-
tive services provider of the amount owed to the provider via certified
mail. DSHS [TDMHMR or its successor agency] will make payment
within 30 days of the date the notice was received, as indicated by the
certified mail receipt.

(5) Adjustments to the reimbursement determination
methodology. HHSC may adjust reimbursement if new legislation,
regulations, or economic factors affect costs as described in §355.109
of thistitle (relating to Adjusting Reimbursement When New Legisla-
tion, Regulations, or Economic Factors Affect Costs).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601974

Steve Arag6n

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 424-6900

¢ ¢ ¢

TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS

SUBCHAPTER P. TEXAS UNIVERSAL
SERVICE FUND

16 TAC 8§26.420

The Public Utility Commission of Texas (commission) proposes
an amendment to §26.420(f), relating to Assessments for the
TUSF. The proposed amended rule will revise the existing rule
to reflect the current assessment methodology adopted by
the commission in Docket Number 21208 (see Docket Num-
ber 21208, Order Regarding TUSF Assessment of Intrastate
Telecommunications Services Receipts, July 29, 2004). The
Order in Docket Number 21208 was adopted in response to
the decision of the United States Court of Appeals for the Fifth
Circuit in AT&T Corp. v. Public Utility Commission of Texas,
373 F. 3d 641 (5th Cir. 2004) (AT&T Decision). Project Number
28708 is assigned to this proceeding.

Rosemary McMahill, Sr. Policy Analyst, Communications In-
dustry Oversight Division, and Jim Tourtelott, Staff Attorney,
Telecommunications Legal Section, have determined that, for
each year of the first five-year period the proposed section is
in effect, there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Ms. McMahill and Mr. Tourtelott have determined that, for each
year of the first five years the proposed section is in effect, the
public benefit anticipated as a result of enforcing this section will
be the ability of the commission to ensure that providers are com-
plying with the TUSF assessment mechanism and the AT&T De-
cision. There will be no adverse economic effect on small busi-
nesses or micro-businesses as a result of enforcing this section.
There is some anticipated economic cost to persons who are
required to comply with the section as proposed, but the public
benefit of ensuring that providers are complying with the TUSF
assessment mechanism should outweigh those costs.

Ms. McMabhill and Mr. Tourtelott have also determined that for
each year of the first five years the proposed section is in effect
there should be no effect on alocal economy, and therefore no lo-
cal employment impact statement is required under Administra-
tive Procedure Act (APA), Texas Government Code §2001.022.

Comments on the proposed section may be submitted to the
Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 30 days after publication. Sixteen copies of comments to
the proposed amendment are required to be filed pursuant to
§22.71(c) of this title. Reply comments may be submitted within
45 days after publication. Comments should be organized in a
manner consistent with the organization of the proposed rule.
All comments should refer to Project Number 28708.

This amended section is proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998, Supplement 2005) (PURA), which provides the Public
Utility Commission with the authority to make and enforce
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rules reasonably required in the exercise of its powers and
jurisdiction; and specifically, PURA 856.023, which requires the
commission to adopt procedures to fund the TUSF.

Cross Reference to Statutes:
814.002, and §856.023.

§26.420. Administration of Texas Universal Service Fund (TUSF).
(@ - (e) (Nochange)
(f) Assessments for the TUSF.

(1) Providers subject to assessments. The TUSF assess-
ments shall be payable by all telecommunications providers having ac-
cess to the customer base; including but not limited to wireline and
wireless providers of telecommunications services.

Public Utility Regulatory Act

(2) Definitions. For the purposes of this section the follow-
ing definitions apply:

(A) Actud intrastate telecommunications services re-
cel pts--Telecommunications services receipts that are clearly identifi-
able as intrastate telecommunications services receipts, as defined in
subparagraph (E) of this paragraph.

(B) FCC--means the Federal Communications Com-

mission.
(C) Interstate communications--Has the meaning as-
signed by 47 U.S.C. §153(22).

(D) International communications--Has the meaning
assigned by 47 U.S.C. §153(17) (foreign communications).

(E) Intrastate telecommunications services re-
ceipts--Taxable telecommunications services receipts as reported
by the telecommunications provider under Chapter 151 of the Texas
Tax Code, with the exception of:

(i) Pay telephone service revenues received by
providers of pay telephone services, which are exempt from the TUSF
assessment pursuant to PURA §56.022(c)(2);

(i) Telecommunications services receipts from in-
terstate communications and international communicationsincludedin
telecommunications services receipts reported under Chapter 151 of
the Texas Tax Code; and

(iii) TUSF surcharges collected from customers.

(F) Receipts--Has the meaning assigned by Texas Tax
Code §151.007.

(G) Safe-Harbor intrastate telecommunications ser-
vices receipts-Means intrastate telecommunications receipts calcu-
lated by applying a commission-ordered percentage to telecommuni-
cations services receipts that are not clearly identifiable as intrastate.

(H) Telecommunications provider--Has the meaning
assigned by PURA §51.002(10).

(I) Telecommunications services--Has the meaning as-
signed by Texas Tax Code §151.0103.

(3) [(2)] Basisfor assessments. Assessments will be based
upon the following:

(A) Actuals. Effective January 1, 2007, assessments
[Assessments] shal be made to each telecommunications provider
based upon its monthly taxable actual intrastate [taxable] telecom-
munications services receipts reported by that telecommunications
provider under Chapter 151 of the Texas Tax Code.

(B) Commission-Ordered Safe Harbor. A telecommu-
nications provider that is unable to calculate actual intrastate telecom-
muni cations services receipts by January 1, 2007, and does not meet
the de minimus exemption in subparagraph (C) of this paragraph, may
request, and the commission may grant for good cause, the modifi-
cation or waiver of the requirement set forth in subparagraph (A) of
this paragraph, to alow the telecommunications provider to calculate
all or some of its intrastate taxable telecommuni cations receipts using
the relevant commission-ordered safe-harbor percentage. Requests for
waiver will be subject to administrative review unlessthe presiding of -
ficer determines at any point during the review that the request should
be docketed. The presiding officer will issue an order approving, deny-
ing or docketing the request for waiver within 180 calendar days of the
filing date of the waiver request.

(i) A request for waiver must contain, at aminimum:

(1) an affidavit from a corporate officer of the
telecommunications provider attesting to the fact that the telecom-
munications provider is unable to calculate al or some of its actua
intrastate tel ecommunications services receipts and, if applicable, that
the telecommunications provider is using a safe harbor authorized by

(1) a date by which the telecommunications
provider will be able to calculate actual intrastate telecommunications
Services receipts;

(111)  an explanation detailing why the telecom-
munications provider is unable to calculate actual intrastate telecom-
muni cations services receipts and why awaiver is necessary;

(V) adetailed description of the safe-harbor per-
centage that is requested and how it will be applied;

(V) if applicable, a compliance tariff filing pur-
suant to paragraph (6)(C) of this subsection; and

(VI) any other information that the telecommu-
nications provider believes will aid in rendering of adecision.

(ii)  If atelecommunications provider requests a per-
manent waiver from reporting its TUSF assessment based on actual
intrastate telecommunications services receipts, then the telecommu-
nications provider must file awaiver containing all elementsin clause
(i) of this subparagraph, aswell as an explanation detailing why a per-
manent waiver is required, and why it isin the public interest.

(iii) A telecommunications provider that has been
granted awaiver shall apply, for the duration of that waiver, asafe-har-
bor percentage to its telecommuni cati ons services recei pts using one of
the methods described in subclauses (1) or (I1) of this clause asfollows:

(1) If atelecommunications provider isreporting
i nterstate communi cations and international communications revenues
for assessment for the federal universal service fund based on an FCC
safe-harbor percentage, then the telecommuni cations provider shall ap-
ply the inverse of that percentage to its telecommunications services
receipts as reported under Chapter 151 of the Texas Tax Code. There-
sulting total will bethetelecommunicationsprovider’s safe-harbor-cal -
culated total intrastate tel ecommunications services receipts to which

(1)  If atelecommunicationsprovider isnot using
an FCC safe-harbor percentage, the telecommunications provider shall
apply a commission-ordered safe harbor percentage to its telecommu-
nications services receipts under Chapter 151 of the Texas Tax Code as
described in its waiver request approved by the commission. The re-
sulting total will bethetelecommunicationsprovider’s safe-harbor-cal -
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culated intrastate telecommunications services receipts to which the
TUSF assessment rate shall apply pursuant to paragraph (4) of thissub-
section.

(iv) If atelecommunications provider that has been
granted a waiver seeks to change its safe-harbor assessment method-
ology, or seeks an extension of its existing waiver, it must file another
waiver request with the commission.

(v) A telecommunications provider may, at any time
during the duration of its waiver and upon notice to the commission
and the TUSF administrator, change its methodology to assess actual
intrastate telecommunications services receipts. This will terminate
any existing waiver.

[(B) Pay telephone service revenues received by
providers of pay telephone services are exempt from the TUSF assess-

ment pursuant to the Public Utility Regulatory Act 856.022(c)(2).]

(C) De minimus exemption. A telecommunications
provider that is unable to calculate actual intrastate telecommu-
nications services receipts by January 1, 2007, and whose TUSF
assessment is less than $500 per month using the relevant commis-
sion-ordered safe-harbor percentage, is not required to file a waiver
reguest pursuant to subparagraph (B) of this paragraph.

(D) [(©)] Intrastate telecommunications services re-
ceipts [Revenue] received by telecommunications providers from
telecommunications services supplied to pay telephone providers
for the provision of pay telephone services are [is] subject to TUSF
assessment.

(4) [(3)] Assessment. Each telecommunications provider
shal.l pay its TUSF assessment each month [as calculated using the fol-

lowing procedures.]

[(A) Calculation of assessment rate. The TUSF admin-
istrator shall determine an assessment rate to be applied to all telecom-
munications providers on a periodic basis approved by the commis-
sion:]

[(B)] [Calculation of assessment amount. Payments
to the TUSF shall be eomputed ] by multiplying the commission-ap-
provedassessment rate [determined pursuant to subparagraph (A) of
this paragraph] by the basis for assessments as determined pursuant
to paragraph (3) [(2)] of this subsection.

(5 [(4)] Reporting requirements. Each telecommuni-
cations provider shall [be required to] report its taxable intrastate
telecommunications services receipts under Chapter 151 of the Tax
Code to [as required by] the commission or the TUSF administrator.
When reporting its intrastate telecommunications services receipts,
each telecommunications provider shall report its total taxable
telecommunications services receipts under Chapter 151 of the Tax
Code, and indicate which methodology or methodologies (i.e., actual
and/or commission-ordered safe-harbor percentage) it used to arrive
at its total intrastate telecommunications services receipts.

(6) [(5)] Recovery of assessments. A telecommunications

intrastate telecommunications services receipts [only] from its retall
customers who are subject to tax under Chapter 151 of the Texas Tax
Code, except for Lifelineand/or [, and] Link Up services. For purposes
of the recovery of the TUSF assessment, pay telephone providers are
considered retail customers subject to Chapter 151 of the Texas Tax
Code. The commission may order modifications in a telecommunica-

tions provider’s method of recovery.

(A) Retail customers' hills. In the event a telecommu-
nications provider chooses to recover its TUSF assessment through a
surcharge added to its retail customers’ hills:[;]

(i) the surcharge must be listed on the retail cus-
tomers' hills as "Texas Universal Service'; and

(if) the surcharge must be assessed as a percentage
of intrastate telecommunications services receipts on every retail cus-
tomers hill, except Lifeline and/or [and] Link Up services.

(B) Commission approval of surcharge mechanism. An
ILEC choosing to recover the TUSF assessment through a surcharge
on its retail customers’ bills must file for commission approval of the
surcharge mechanism.

(C) Tariff and/or price sheet changes. A certificated
telecommunications utility [provider] choosing to recover the TUSF
assessment through a surcharge on its retail customers’ bills shal file
the appropriate changes as necessary to its tariff and/or price sheet and
provide supporting documentation for the method of recovery.

(D) Recovery period. A single universal service fund
surcharge shall not recover more than one month of assessments.

(7) [(6)] Disputing assessments. Any telecommunications
provider may disputethe amount of its TUSF assessment. Thetelecom-
munications provider should endeavor to first resolve the dispute with
the TUSF administrator. If the telecommunications provider and the
TUSF administrator are unable to satisfactorily resolve their dispute,
either party may petition the commission to resolve the dispute. Pend-
ing final resolution of disputed TUSF assessment rates and/or amounts,
the disputing telecommunications provider shall remit all undisputed
amounts to the TUSF administrator by the due date.

(9)- (1) (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601922

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 936-7223

4 4 4

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 82. BARBERS

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at 16 Texas
Administrative Code, 8§882.10, 82.20, 82.21, 82.26, 82.50,
82.51, 82.53, 82.70, 82.71, 82.72, 82.73, 82.80, 82.100,
82.101, 82.102, 82.104, 82.106, 82.107, 82.108, 82.114, and
82.120, regarding the barber program. The Department also
proposes a new rule at 16 Texas Administrative Code, §82.74
and the repeal of a rule at 16 Texas Administrative Code, 882.32
regarding the barber program.

These proposed new, amended, and repealed rules are nec-
essary to implement provisions of Senate Bill 411, 79th Legis-
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lature, Regular Session. Senate Bill 411 abolished the Texas
State Board of Barber Examiners and transferred the licens-
ing and regulation of barbering to the Department. These pro-
posed rules are part of a third phase of rulemaking to implement
the transfer of the barber program to the Department. The first
and second phases of Department rules concerning the barber
program became effective on December 8, 2005 and March 1,
2006, respectively. This phase of proposed rule changes reor-
ganizes provisions for greater clarity and readability, simplifies
definitions, and updates rule requirements, particularly reporting
requirements for barber schools and curriculum requirements for
obtaining barber licenses.

The headings of §882.20, 82.26, 82.70, and 82.71 are amended
for greater consistency.

Section 82.10 is amended to update definitions for better clarity
and to conform to current law. In the definition of "beard" the
phrase has been deleted that a beard shall only be trimmed,
shaped or cut by a licensed barber. One reason for this change
is that this part of the definition is no longer consistent with
the definition of "cosmetology" in Texas Occupations Code,
81602.002, which allows a licensed cosmetologist to treat a
person’s beard or mustache by arranging, beautifying, coloring,
processing, styling, or trimming. However, a cosmetologist
may not shave a beard or mustache. Another reason for the
change is that a definition is not the appropriate place to state a
substantive prohibition on conduct.

Section 82.10 is also amended to add the word "horizontal" to
the definition of "line of demarcation between 'the hair’ and 'the
beard™ for clarity. The definition of "sideburn" is reworded for
clarity. In addition, the sentence stating that only a licensed bar-
ber shall trim, shape or cut the sideburns with any type of razor
is deleted. This portion of the definition appears to be inconsis-
tent with the statutory definition of "cosmetology,” which allows a
licensed cosmetologist to trim, shape or cut hair and mustaches
or beards. The statutory definitions of "cosmetology" and "bar-
bering" already prescribe that only a barber, and not a cosme-
tologist, may for compensation shave a person’s beard or mus-
tache.

Section 82.21(b) is amended to delete the word "teacher" be-
cause this provision does not in fact apply to a barber teacher.
The teacher curriculum is only 1,000 hours, so a teacher cannot
take advantage of the early examination provision. Subsection
(f) is amended to add that the Department may require parental
approval for practical examination models under 18 years of
age. This provision is necessary because the minimum age
of a model was lowered to 16 in a previous rulemaking. The
Department needs the ability to ensure that a minor has parental
consent to participate in a Department examination as a model.
Subsection (i) is amended to simplify the language of that
subsection and delete unnecessary words.

Section 82.32 is repealed because the substance of that section
is being incorporated into new §82.74.

Section 82.50(b) is amended to clarify that, with the exception of
initial inspections, the Department may conduct inspections of
barber establishments without advance notice.

Section 82.51 is amended to clarify that the inspections referred
to are "initial" inspections that occur before operation of an es-
tablishment, when an establishment relocates, or when a school
changes ownership.

A grammatical change is made to §82.53(a).

Section 82.70(a) is amended to add barbershop and manicurist
specialty shop to the list of licensees that may advertise in the
yellow pages under "Barber." In addition, the text of subsection
(b) is deleted. No one is required to take a barber refresher
course, and the Department believes that it is unnecessary to
prohibit a barber who is enrolled in a refresher course from being
employed by or serving as the manager or instructor of a school.
The remaining subsections are re-lettered.

New language is added to §82.71(g) to require, for the use of
individuals who work in the shop, that a shop provide at least
one sink, wash basin, or hand sanitizer for every three chairs.
This requirement is similar to language that was in the rules prior
to changes in sanitation provisions effective March 1, 2006. Li-
censees are required to wash their hands or use a liquid hand
sanitizer in between each client, and the Department believes
that it is necessary also to require shops to have adequate facili-
ties for doing so. The new language of subsection (h) is identical
to provisions in 8882.70 and 82.72, specifying who may adver-
tise in the yellow pages under "Barber." The new language of
subsection (k) requires an establishment to display, in a conspic-
uous place clearly visible to the public, a copy of the establish-
ment’'s most recent Department inspection report. This require-
ment is necessary to keep public patrons of the establishment in-
formed of the establishment’s inspection results. Other changes
to the section are minor wording changes for consistency.

Section 82.72 is amended to delete the optional student kit
equipment from subsection (h). The Department believes it is
unnecessary to list optional equipment in the rule, only equip-
ment that is required. Deletion of this language should not have
an effect on current school practices. In subsection (m) minor
technical revisions are made, the obsolete word "photostatic”
is deleted, and the requirement is deleted to submit two pho-
tographs of the student with a student permit application. The
photographs are not needed with the application because the
Department requires a government-issued photo identification
for an examinee to gain entrance to an examination, and the
proposed amendment in subsection (n) would require a school
to affix the student’s photograph to the student permit. New
language in Subsection (n) is relocated from 882.73, with
the modification regarding the school affixing the student’s
photograph to the permit. Subsection (0) is new language
that requires a barber school to maintain an album of student
permits, rather than the student displaying the permit at the
student’s station. Subsection (r) is amended to conform to pro-
visions in §882.70 and 82.71 concerning licensee advertising in
the yellow pages under "Barber." Non-substantive revisions are
made to subsections (w) and (x) for consistency in terminology.

New subsection (y) of §82.72 requires a school to submit an elec-
tronic record of each student’s accrued hours to the Department
no less than once per 15 days. However, a school may seek the
Department’s approval for a delay in electronic submission on a
case-by-case basis. In addition, the Department may approve
a school submitting required data in an alternate manner if the
school demonstrates that the electronic reporting requirements
would cause a substantial hardship to the school. Because of
a statutory change, schools no longer submit written, monthly
progress reports on student attendance to the Department. The
electronic reporting requirement is necessary so that the De-
partment can obtain information on students’ accrued hours in
a timely and efficient manner. New subsection (z) requires that
a school maintain the monthly progress report of student atten-
dance, which is required to be maintained by Texas Occupa-
tions Code, §1601.561(a), throughout the student’s enroliment
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and for 48 months after the student completes the curriculum,
withdraws, or is terminated. New subsection (aa) requires an
establishment to display, in a conspicuous place clearly visible
to the public, a copy of the establishment’'s most recent Depart-
ment inspection report. This requirement is necessary to keep
public patrons and students of the establishment informed of the
establishment’s inspection results.

Section 82.73 is amended to add new language to subsection (a)
that a student shall not engage in dishonesty or misrepresenta-
tion relating to a student’s accrued hours. As licensees of the
Department, students should be held responsible for dishonesty
related to accruing hours. Other provisions are deleted and with
some modification, relocated to other sections.

For better readability, new 882.74 consolidates, with some mod-
ification, existing rule provisions concerning withdrawal, reentry,
or transfer of students. Subsection (a) requires that a school
electronically submit a student’s withdrawal or termination to the
Department. The current rule does not require this information to
be submitted electronically. The time frame for the school sub-
mitting this information would be 15 days after the withdrawal or
termination of the student, as opposed to the current seven days.

Section 82.80(b) is amended to eliminate the renewal fee for a
student permit. A student permit expires after two years, so a
student who requires a permit for longer than two years would
need to apply for and receive a renewed permit. However, no
fee would be charged for the renewal.

Section 82.100 is amended to remove from definitions the word
"hard" from the phrase "hard, nonporous surfaces." This change
is necessary for clarification because some surfaces that are
non-porous and can be disinfected are not hard surfaces. Ad-
ditionally, the definition of "disinfectant" is amended to make the
reference to chlorine bleach solution consistent with other refer-
ences to chlorine bleach.

Section 82.101(b) is amended to remove language that may be
inconsistent with other references to chlorine bleach.

Section 82.102(c) is amended to clarify that other rules may re-
quire that chairs or dryers be disinfected prior to use for each
client. This clarification is necessary because proposed amend-
ments to other health and safety rules would require chairs to
be disinfected in certain situations. Subsection (I) is amended
to add that towels must be washed in hot water and chlorine
bleach. To protect the health and safety of customers of barber
establishments, the Department believes that the rules need to
give direction to licensees on how towels are to be cleaned.

Section 82.104 is amended to add that facial chairs and beds are
to be disinfected prior to providing service to each client. Based
on input the Department has received concerning sanitation, the
Department believes that a requirement to disinfect facial chairs
and beds is needed. Language is also added that the chair or
bed must be made of or covered in a non-porous material that
can be disinfected. This language is necessary to ensure that
the chair or bed is capable of being disinfected.

Section 82.106(d) is amended to clarify that certain implements
must be sterilized, in addition to being cleaned and disinfected, in
accordance with Texas Occupations Code, §81601.506(e) and
1603.352(a). Corrections are made to the list of implements.

Section 82.107 is amended to add that electric drill bits used in
manicure and pedicure services must be sterilized. Texas Occu-
pations Code, §8§1601.506(e) and 1603.352(a) require steriliza-

tion of all nondisposable instruments used to perform manicure
and pedicure services.

Section 82.108 is amended to add a new subsection (g), which
requires that footspa chairs shall be cleaned and disinfected prior
to providing service to each client. The Department believes that
this requirement is necessary because of the risk of infectious
and contagious diseases being transmitted by footspas. Lan-
guage is also added that the chair must be made of or covered
in a non-porous material that can be disinfected. This language
is necessary to ensure that the chair is capable of being disin-
fected.

Section 82.114(b) is amended to clarify that carpet in barber es-
tablishments is not limited to reception areas. Carpet is permit-
ted in all areas except the specified areas in which floors are
required not to be porous or absorbent.

Section 82.120 is amended to update curriculum requirements.
Specific time requirements for full-time and part-time student
teachers are deleted as unnecessary. The Department believes
that the requirement to complete the course of instruction in not
less than 26 weeks is sufficient. Wording throughout the rule is
simplified and made more consistent. Hours of credit for school
orientation is deleted and added to other, more substantive, top-
ics. The curriculum for a class A barber certificate is amended
to require eight hours of manicuring, rather than allowing man-
icuring to be an optional part of the curriculum. This change
is necessary because, under Texas Occupations Code, Chap-
ter 1601, a class A barber may perform any act of barbering,
including manicuring. Subsection (j) states that the changes to
882.120 take effect September 1, 2006.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed rules are in effect there
will be no cost to state government and no cost to local govern-
ment as a result of enforcing or administering the proposed rules.
Although there will be a cost to the Department to develop elec-
tronic school reporting, the Department anticipates that the cost
will be absorbed by current personnel and computer resources,
especially in anticipation of future saved personnel costs. Ad-
ditionally, although there may be some minimal loss of revenue
to the Department because of the elimination of the student per-
mit renewal fee, the Department anticipates a small volume of
students who will study a barbering curriculum in excess of the
two-year student permit term.

Mr. Kuntz also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit will be effective health and safety rules, efficient Department
operations with electronic reporting, and rules that are easier to
read and understand.

Mr. Kuntz has determined that there will be some economic cost
to school permit holders, including small or micro-business, as a
result of complying with the proposed electronic reporting rules.
The Department anticipates that this cost will not be significant.
Permit holders required to comply with electronic reporting may
report by an alternate method approved by the Department if
compliance with the proposed rules causes a substantial hard-
ship.

Comments on the proposal may be submitted to Tamala
Fletcher, Legal Assistant, Texas Department of Licensing
and Regulation, P.O. Box 12157, Austin, Texas 78711, or
facsimile (512) 475-3032, or electronically: tamala.fletcher@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
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16 TAC §882.10, 82.20, 82.21, 82.26, 82.50, 82.51, 82.53,
82.70 - 82.74, 82.80, 82.100 - 82.102, 82.104, 82.106 - 82.108,
82.114, 82.120

The amendments and new rules are proposed under Texas Oc-
cupations Code, Chapters 51, 1601 and 1603 which authorizes
the Department to adopt rules as necessary to implement these
chapters. In particular, the rules implement provisions of Senate
Bill 411, 79th Legislature, Regular Session.

The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1601 and 1603.
No other statutes, articles, or codes are affected by the proposal.

§82.10. Definitions.

The following words and terms, when used in this chapter, shal have
the following meanings, unless the context clearly indicates otherwise.

(1) -4 (Nochange)

(5) Beard--The beard extends from below the line of de-
marcation and includes all facial hair regardless of texture [and shall
only be trimmed, shaped or cut by alicensed barber].

(6) - (12) (No change)

(13) Line of Demarcation between "the hair" and "the
beard"--The demarcation boundary between scalp hair ("the hair") and
facial hair ("the beard") is a horizontal line drawn from the bottom of
the ear.

(14) - (15) (No change.)

(16) Sideburn--Part [A sideburn may be part] of a hair cut
or style that is a continuation of the natural scalp hair growth, does
[and must] not extend bel ow the line of demarcation [bottom of the ear
lobe], and is [must] not [be] connected to any other bearded area on
the face. [Only alicensed barber shall trim, shape or cut the sideburns
with any type of razor.]

882.20. License [Licensing, Permitting and Certification] Require-
ments--Individuals.

(@) Tobeeligiblefor aClass A Barber Certificate, a Teacher’s
Certificate, Barber Technician License, Manicurist License, or Student
Permit, an applicant must:

(1) submitthe application on a Department approved form;
(2) pass the applicable examination;
(3) pay the fee required under §82.80; and

(4) meet other applicable requirements of the Act and this
section.

(b) Class A Barber Certificate--To be €eligible for a Class A
barber certificate, an applicant must meet the eligibility requirements
set forth in Texas Occupations Code §1601.253;

(c) Teacher’s Certificate--To be eligible for a teacher’s certifi-
cate, an applicant must meet the eligibility requirements set forth in
Texas Occupations Code §1601.254;

(d) Barber Technician License--To be digible for a Barber
Technician License, an applicant must meet the dligibility require-
ments set forth in Texas Occupations Code §1601.256;

(e) Manicurist License--Tobedigiblefor aManicurist license,
an applicant must meet the eligibility requirements set forth in Texas
Occupations Code §1601.257;

(f) Student Permit--To be eligible for a Student permit, an ap-
plicant must meet the dligibility requirements set forth in Texas Occu-
pations Code §1601.260;

(9) Registered Examination Proctor--To be eligible for an Ex-
amination Proctor registration, an applicant must:

(1) have held an active teacher’s certificate for at least two
of the five years preceding the application;

(2) hold an active teacher’s certificate;

(3) obtainacertificate of completion from adepartment ap-
proved training course;

(4) submit a completed application for initia registration
on aform approved by the department; and

(5) pay the applicable fee under §82.80.

(h) A license application is valid for one year from the date it
is filed with the department.

§82.21. License Requirements--Examinations.

(@ (No change)

(b) For aClass A barber [or teacher] certificate, a student is
digible to take the written examination when the department receives
proof of completion of 1,000 curriculum hours, as specified by Texas
Occupations Code, 81603.255, relating to early examination.

(©) - () (No change)

(f) The examinee shall provide amodel, of 16 years of age or
older, on whom to demonstrate the practica work. The department
may require parental approval for models under 18 years of age.

(9) - () (No change.)

(i) The department will notify an examinee if the examinee
fails either the written or practical [ or both portions of the] examina-
tion. [If an examineefailsany part of the examination, he or shewill be
required to retake the entire failed portion, either written or practical,
or both portions in the event the entire examination was failed.]

() (No change.)
§82.26. Licensg[Licensing, Permitting, Certification and Registra-

tion] Requirements--Renewals.
Torenew alicense, permit, registration or certificate, an applicant must:

(1) continue to meet the requirements for license, permit,
registration or certificate issuance;

(2) comply with other applicable requirements of the Act
or these rules;

(3) submit a completed renewal application on aform ap-
proved by the department; and

(4) pay the applicable fee under §82.80.
§82.50. Inspections--General.
(@ (No change)
(b) Inspectionsshall be performed during the normal operating
hours of the barber establishments. Except for initial inspections, the

department may conduct inspections under the Act and this chapter
without advance notice.

(©) - (d) (No change)

§82.51. Initial Inspections--Inspection of Barber Establishments Be-
fore Operation.

(@ (No change)
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(b) The barber establishment owner shall request an ini-
tialinspection from the department and pay the permit fee required by
§82.80. In order for the department to schedule the initial inspection
in a timely manner, the initial inspection request and fee should be
submitted to the department no later than forty five (45) calendar days
prior to the opening date of the establishment.

(c) Upon receipt of the owner’s request and the permit fee,
the department shall schedule the initial inspection date and notify the
owner.

(d) Upon completion of theinitial inspection, the owner shall
be advised in writing of the results. Theinspection report will indicate
whether the barber establishment meets or does not meet the minimum

requirements of the Act and this chapter.
(e) - (f) (No change.)

882.53. Risk-Based Inspections.

(@) Risk-basedinspectionsarethoserequiredin additionto pe-
riodic inspections required under 882.52, for barber establishments de-
termined by the department to be a greater risk to public heslth or
safety. To [Hn erder to] determine which establishments will be sub-
ject to risk-based inspections, the department has established criteria
and frequenciesfor inspections. The owner of the barber establishment
shall pay the fee required under 882.80 for each risk-based inspection,
in amanner established by the department.

(b) - (@ (No change)

§82.70. Responsihilitiesof Individuals[Individual License Holders].

(@ Only apermitted barber school, barbershop, or manicurist
specialty shop or alicensed barber may advertise in the yellow pages
of the telephone directory under "Barber."

(b) [A licensed barber who is enrolled in a barber refresher
course cannot at the same time be employed or serve as a manager or
instructor in the school.]

[(e)] License holders, including Class A barbers, teachers,
barber technicians and manicurists are responsible for compliance with
the health and safety standards of this chapter.

(c) [(d)] Licensees shall wear clean top and bottom outer gar-
ments and footwear while performing services authorized under the
Act. Outer garments include tee shirts, blouses, sweaters, dresses,
smocks, pants, jeans, shorts, and other similar clothing and does not
include lingerie or see-through fabric.

(d) [(e)] Licenseesshall notify the department in writing of any
name change within thirty days of the change.

(e) [(f)] Licenseesshall maintain a current mailing address on
file with the department and must notify the department not later than
thirty days following any change of mailing address.

(f) [(g)] Barbers or manicurists who lease space on the
premises of abarbershop or manicurist specialty shop to engage in the
practice of barbering as an independent contractor must obtain a booth
rental permit.

§82.71. Responsibilities of Barbershops and Manicurist Specialty
Shops[ Shop Owner and/or Shop Manager].
@ - (f) (No change.)

(9) A shop shall provide for the use of individuas who work

in the shop at least one sink, wash basin, or hand sanitizer for every
three chairs or stations.

(h) Only apermitted barber school, barbershop, or manicurist
specialty shop or alicensed barber may advertise in the yellow pages
of the telephone directory under "Barber."

(i) A shop is[Permit holders are] responsible for compliance

with the health and safety standards of this chapter.

(i) [(h)] Alterationsto the shop’s floor plan must bein compli-
ance with the requirements of the Act and this chapter.

(k) A barber establishment shall display in the establishment,
in aconspicuous place clearly visibleto the public, acopy of the estab-
lishment’s most recent inspection report issued by the department.

() [(1)] Shops may establish rules of operation and conduct,
which may include rules relating to clothing, that do not conflict with
this chapter.

(M) [()] Shops [Permit holders] shall notify the department in
writing of any name change of the shop within thirty daysof thechange.

(n) [(k)] Shops [Permit holders] shall maintain a current mail-
ing address on file with the department and must notify the department
not later than thirty days following any change of mailing address.

§82.72. Responsibilities of Barber Schools.
(@ -(9) (Nochange.)
(h) [Optional equipment for the kit will be as follows:]
[(1) onerazor strop;]
[(2) onerazor hone; and]
[(3) onestraight razor.]

[(H] Nostudent may takeinstruction or accrue hoursfor prac-
tical work unless he or sheis equipped with the tools required above.

(i) [()] Each barber school shall have:

(1) for each student in attendance on the practical floor, en-
rolled in a manicurist course outlined in 882.120, one complete man-
icure table, one complete set of manicuring implements for plain and
sculptured nails, and one textbook with complete instructions;

(2) anadequate supply of permanent wave rods;
(3) aminimum of two canvas-type wig blocks;
(4) two mannequins, one long-haired and one short-haired;

(5) aminimum of onewig, one hairpiece, and one hairwo-
ven piece;

(6) clock;

(7) bulletin board;

(8) fire extinguisher with current inspection report;
(9) teacher’sdesk in classroom; and

(20) if providing manicure or pedicure nail services, a de-
partment-approved sterilizer.

(i) [(k)] Each classroom consultant to theory instruction in a
barber school shall have a valid Texas barber teacher’s certificate, an
academic degree or specialized training or expertisein the subject being
taught if the subject pertains to material relating to barbering.

(k) [(H] A student teacher may instruct theory only if assisted
by a person holding a teaching certificate.

(1)  [{m)] Whenever an approved barber school iswithout the
services of at least one teacher who has a valid Texas barber teacher’s
certificate for all or any portion of three consecutive business days,
no instruction may be provided, and no student shall accrue hours for
either practical work or theory for the duration of such absence.
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(m) [(m] A barber school shall submit each application for
student permit which shall include the following items:[;]

(1) the[The] original of the application for student permit
form; and[]

(2) proof [Proof] of aseventh-grade education or itsequiv-
alency. Thisshal beintheform of atranscript or [photostatic] copy of
the diploma, equivalency certificate, or record.

[(3) Two recent, identical, permanent-type photographs,
size two-inch by two-inch, with applicant’s signature on front. No
Polaroid photographs will be accepted.]

(n) [(o)] Application for a student permit must be sent to the
department in complete form within ten days of actual date of enroll-
ment. After the department receives the completed student permit ap-
plication, the department will issue a student permit which gives the
student the right to do barber service only in the school. The school
shall affix to the student permit a current photograph furnished by the
student. No student permit is valid unless this photograph is attached
thereto.

(0) A barber school shall maintain one album displaying the
student permits, including affixed picture, of all enrolled students. The
permits shall be in alphabetical order. No student may accrue hours
for practical work or theory unless the student’s permit is displayed in
accordance with this subsection.

(p) Each barber school approved by the department shall in-

partment.

(@) No business other than the teaching and practicing of bar-
bering can be operated on the premises of a barber school, with the
exception of vending machines or retail products directly relating to
hair care.

(r) Only apermitted barber school , barbershop, or manicurist
specialty shop or alicensed barber may advertise in the yellow pages
of the telephone directory under "Barber."

() Schools may establish rules of operation and conduct,
which may include rules relating to student clothing, that do not
conflict with this chapter.

(t) A student enrolled in a barber school must wear a clean
uniform or smock during school hours.

(u) Barber schools are responsible for compliance with the
health and safety standards of this chapter.

(v) Alterationsto the school’sfloor plan must bein compliance
with the requirements of the Act and this chapter.

(w) Barber schools [Permit holders] shall notify the depart-

ment in writing of any name change of the school within thirty days
of the change.

(x) Barber schools[Permit helders] shall maintain a current
mailing address on file with the department and must notify the
department not later than thirty days following any change of mailing

address.

(y) Barber schools shall submit an electronic record of each
student’s accrued hours, in a format prescribed by the department, no
less frequently than one time per 15 days. The initial submission of
student hours shall include all student hours accrued at the school.
Delayed data submission(s) are permitted only upon department ap-
proval, and the department shall determine the period of time for which
aschool may delay the electronic submission of dataon acase by case
basis. Upon department approval, a school may submit data required

under this subsection in an alternate manner and format as determined
by the department, if the school demonstrates that the requirements of
this subsection would cause a substantial hardship to the school.

(2) A school shall maintain and have available for depart-
ment and/or student inspection the monthly progress report required
by Texas Occupations Code, §1601.561(a), documenting the daily
attendance record of each student and number of credit hours earned.
The school shall maintain the monthly progress report throughout the
period of the student’s enrollment and for 48 months after the student
completes the curriculum, withdraws, or is terminated.

(a8) A barber establishment shall display in the establishment,
in a conspicuous place clearly visibleto the public, acopy of the estab-
lishment’s most recent inspection report issued by the department.

§82.73. Responsihilities of Sudents.

(@ A student shall not engage in any act of dishonesty or mis-
representation relating to a student’s hours accrued under this chapter.
[After the department receives the completed student permit applica-
tion the department will issue a student permit which gives the student
the right to do barber service only in the school. Affixed to the stu-
dent permit will be a eurrent photograph furnished by the student to
the school in accordance with §82.72. No student permit is valid un-
less this photograph is attached thereto.]

(b) [The student isresponsible for ensuring that a student per-
mit ison display at all times during the student’s enrollment at or near
the student’s work station. No student may accrue hours for practical
work or theory unless the permit is displayed in accordance with this
subsection.]

[(c) When a student withdraws or otherwise interrupts his or
her training in a barber school, for more than 60 days, after last date of
attendance, the school shall send the student permit to the department
within seven days after such withdraw, or interruption. The manager
or owner of the barber school shall write on the permit the last day of
the student’s attendance and the number of credit hours accrued by the
student and shall sign the student permit.]

[(d) If astudent returns to the same barber school after inter-
ruption the school shall notify the department in writing and a student
permit shall be reissued:]

[(e) When abarber school accepts atransfer of a student from
another school the accepting school, shall on behalf of the student; sub-
mit to the department in writing the student’s enrollment application
and a request that the department issue a new student permit for the
transferring student.]

[(1) Upon receipt of the accepting schools notification of
transfer the department shall notify the school at which the student was
formerly enrolled of such transfer.]

[(2) Upon receipt of the department’s transfer notification
the manager or owner of the barber school shall; within seven days of
receipt of the department’stransfer notification, send to the department
the student permit with the following information written on the per-
mit:]

[(A) thelast day of the student’s attendance;]

[(B) thenumber of credit hours accrued by the student;
and]

[(C) the manager's or owner’s signature.]

[(f)] Students are responsible for compliance with the health
and safety standards of this chapter.
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(c) [(g)] Students shall maintain a current mailing address on
file with the department and must notify the department not later than
thirty days following any change of mailing address.

§82.74. Responsibilities-Wthdrawal, Reentry, or Transfer of Su-
dent.

(8 Withdrawal. Except for a documented leave of absence,
schools shall electronically submit a student’s withdrawal or termina-
tion to the department within 15 calendar days after the withdrawal
or termination. Except for a documented |eave of absence, a school
shall terminate a student who does not attend a barber curriculum for
60 days.

(b) Reentry. If astudent returnsto the same barber school after
interruption, the school shall notify the department in writing, and a
student permit shall be reissued.

(c) Transfer of student hours between Texas schools. When a
barber school accepts a transfer of a student from another schooal, the
accepting school shall notify the department of the transfer, on aform
prescribed by the department, and request that the department issue a
new student permit for the transferring student.

(1) Upon receipt of the accepting school’s notification of
transfer, the department shall notify the school at which the student
was formerly enrolled of such transfer.

(2) Upon receipt of the department’s transfer notification,
the manager or owner of the barber school shall, within seven days of
receipt of the department’ stransfer notification, send to the department
the student permit with thefollowing information written on the permit:

(A) thelast day of the student’s attendance;
(B) the number of credit hours accrued by the student;

(C) themanager’'s or owner’s signature.
(d) Transfer of student hours from out of state.

(1) A student may transfer to Texas hoursof barber training
received from a school of another state by providing the following to
the department:

(A) an official transcript from the school attended,
showing hours credited,;

(B) astatement from thelicensing authority of the other
state showing hours credited; and

(C) proof of at least a seventh grade education.

(2) If the student has not completed 1,500 hoursin another
state, credit for hourscompleted will begiven when heor sheisenrolled
in a Texas barber school and when a student permit is issued.

§82.80. Fees.
(@ (No change)
(b) Renewa Fees:
(1) - (4 (Nochange)

(5) Student Permit--No charge [$35 (includes $10 taw and
rules book fee)]

(6) - (10) (No change)
(©) - (i) (Nochange)
§82.100. Health and Safety Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Chlorine bleach solutions--A chemical used to destroy
bacteria and to disinfect implements and [hard,] non-porous surfaces;
solution should be mixed fresh at least once per day. As used in this
chapter, chlorine bleach solutions fall into three categories based on
concentration and exposure time:

(A) - (C) (No change)
(2) (No change.)

(3) Disinfect or disinfection--The use of chemicals to de-
stroy pathogens on implements and other [hard,] non-porous surfaces
to render an item safe for handling, use, and disposal.

(4) Disinfectant--In this chapter, one of the following de-
partment-approved chemicals:

(A) (Nochange)

(B) achlorine bleach solution used in accordance with
this chapter [consisting of 3/4 cup of 5.25% per gallon of water]; or

(C) (Nochange)

(5) EPA-registered bactericidal, fungicidal, and virucidal
disinfectant- When used according to manufacturer’s instructions, a
chemical that is a low-level disinfectant used to destroy bacteria and
to disinfect implements and [hare;] non-porous surfaces.

(6) - (90 (No change)

§82.101. Health and Safety Standards--Department-Approved Disin-
fectants.

(@ (No change)
(b) Chlorine bleach solutions shall be used as follows:

(1) (Nochange.)

(2) Chlorine bleach solutions shall be mixed daily [at the
following minimum standard: one-third (1/3) cup of 5.25% bleach per
gallon of water].

(3) - (6) (Nochange)

() (No change))
§82.102. Health and Safety Sandards--General Requirements.
(@ - (b) (No change.)

() Multi-use equipment, implements, tools or materials not
addressed in this chapter shall be cleaned and disinfected before use
on each client. Except as otherwise provided in this chapter, chairs
[Chairs] and dryers do not need to be disinfected prior to use for each
client.

(d) - (k) (No change.)

(I Clean towels shall be used on each client. Towels must be
washed in hot water and chlorine bleach.

(m) - (0) (No change)
§82.104. Health and Safety Standards--Facial Services.
(@ - (b) (No change.)
(c) Facial chairsand beds, including headrest for each, shall be

chair or bed shall be made of or covered in a non-porous material that
can be disinfected.

(d) - (@) (Nochange)

§82.106. Health and Safety Standards--Manicure and Pedicure Ser-
vices.
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(@) - () (Nochange)

(d) After each client, the following implements shall be
cleaned, [and] disinfected, and sterilized in accordance with the rule:
metal pusher and files, cuticle nipper and scissors, tweezers, [nail
brushes]] finger and toe nail clippers and electric drill [file] bits.

(®) - (@) (No change.)

§82.107. Health and Safety Standards--Electric Drill Bits.

(@ - (b) (No change)

() Immediately after cleaning al visibledebris, diamond, car-
bide, natural and metal bits shall be disinfected by completeimmersion
in an appropriate disinfectant between clients, then sterilized in accor-
dance with this chapter.

(d) (No change.)

§82.108. Health and Safety Standards--Footspas.

(@ - (f) (No change)

(g) Footspachairsshall becleaned and disinfected prior to pro-
viding service to each client. The chair shall be made of or coveredin
anon-porous material that can be disinfected.

§82.114. Health and Safety Standards--Establishments.

(@ (No change)

(b) All floors in areas where services under the Act are per-
formed, including restrooms and areas where chemicals are mixed or
where water may splash, must be of a material which is not porous or
absorbent and is easily washable, except that anti-slip applications or
plastic floor coverings may be used for safety reasons. Carpet is per-
mitted in al other areas [the reception area).

(c) - (i) (Nochange)

882.120. Technical Requirements--Curricula.

(@ [Full-time student teacher. A person enrolled in the six-
month postgraduate course as a student teacher in an approved barber
school shall complete a total of 26 consecutive weeks of training in
such barber school. The full-time course shall consist of not lessthan:]

[(1) seven hours; 45 minutes per day for a five-day week;

or]
[(2) six hours, 30 minutes per day for a six-day week.]

[(b) Part-time student teacher. A part-time student teacher at
three-fourths time shall be required to attend school either:]

[(1) six hours per day for a five-day week for 33 weeks,
plus an additional two days; or]

[(2) five hours per day for a six-day week for 33 weeks,
plus an additional two days.]

[(c) Part-time student teacher requirements. On a part-time
basis, a student teacher shall complete the course of 1,000 hoursin not
more than 18 months or shall surrender the student certificate, unless
the student produces sufficient evidence of cause to the department in
the form of an affidavit.]

[(d)] Requirement for enrollment. No person may enroll in a
teacher’s course in an approved barber school before receiving a cer-
tificate of registration as a Class A barber.

(b) [(e)] Thecurriculum [to prepare astudent for the examina-
tion] for the teacher’s certificate consists [will eonsist] of 1,000 hours,
to be completed in a course of not less than 26 weeks, as follows [to
include]:

Figure: 16 TAC §82.120(b)

[Figure: 16 TAC §82.120(e)]

(©) [€B] Thecurriculum [te prepare a student for the examina
tion] for the class A barber certificate consists [will consist] of 1,500
hours, to be completed in a course of not less than nine months, asfol-
lows [to include the following]:
Figure: 16 TAC §82.120(c)
[Figure: 16 TAC 882.120(f)]

(d) [(g)] The curriculum [to prepare a student for the exami-
nation] for the manicurist license consists [will consist] of 600 hours,
to be completed in a course of not less than 16 weeks, as follows [te
include]:

Figure: 16 TAC §82.120(d)

[Figure: 16 TAC §82.120(g)]

(e) [(h)] Thecurriculum [to prepare a student for the examina-
tion] for the barber technician license [will] consists of 300 hours, to
be completed in a course of not less than eight weeks, as follows [te
include]:

Figure: 16 TAC §82.120(e)
[Figure: 16 TAC §82.120(h)]

) [(O] The curriculum for a barber refresher course con-
sistgwill eonsist] of 300 hours as follows [te include]:

Figure: 16 TAC §82.120(f)
[Figure: 16 TAC §82.120(i)]

() Thechangesto this section, as adopted by the commission
on June 5, 2006, take effect September 1, 2006.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601972

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-6208

4 4 4
16 TAC §82.32

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Licensing and Regulation or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repealed rules are proposed under Texas Occupations
Code, Chapters 51, 1601 and 1603 which authorizes the
Department to adopt rules as necessary to implement these
chapters. In particular, the rules implement provisions of Senate
Bill 411, 79th Legislature, Regular Session.

The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapters 51, 1601 and 1603. No
other statutes, articles, or codes are affected by the proposal.

882.32. Transfer of Sudent Hours from Out of Sate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 4, 2006.
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TRD-200601993

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-6208

4 4 4
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER A. ADMINISTRATION
16 TAC 8§402.102

The Texas Lottery Commission proposes amendments to 16
TAC 8402.102, relating to Bingo Advisory Committee. The
purpose of the proposed amendments is to extend the duration
of the existence of the Bingo Advisory Committee.

Kathy Pyka, Controller, has determined for each year of the first
five years the proposed amendments are in effect there will be
no fiscal implications to state or local government. There will be
no impact on small or micro businesses, individuals, or local or
state employment as a result of implementing the section.

William L. Atkins, Charitable Bingo Operations Director, Charita-
ble Bingo Operations Division, has determined that for each of
the first five years the amendments as proposed are in effect,
the public benefit anticipated as a result of the proposed amend-
ments is to continue the Bingo Advisory Committee so that the
Committee may continue to advise the Commission as provided
for in this rule and by statute.

Written comments on the proposed amendments may be submit-
ted to Sandra Joseph, Assistant General Counsel, Texas Lottery
Commission, P.O. Box 16630, Austin, Texas 78761-6630, by fac-
simile, or via the agency’s website online public comment form.
The Commission will hold a public hearing on this proposal at
11:00 a.m. on April 24, 2006, at 611 E. 6th Street, Austin, Texas.
Comments must be received within 30 days after publication of
the proposed amendments in the Texas Register in order to be
considered.

The amendments are proposed under Occupations Code,
§2001.054 which authorizes the Commission to adopt rules to
enforce and administer the Bingo Enabling Act.

The amendments implement Occupations Code, Chapter 2001.
8402.102. Bingo Advisory Committee.
(@ - (i) (Nochange)

() Duration. The BAC will automatically be abolished and
cease to exist on August 31, 2007 [2006]. The BAC shall only remain
in existence beyond August 31, 2007 [2006], if the Commission affir-
matively votesto continuethe Bingo Advisory Committeein existence.

(k) - () (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601893

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 344-5113

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
RULES

SUBCHAPTER C. COMPLIANCE AND
ENFORCEMENT

22 TAC 8§851.152

The Texas Board of Professional Geoscientists (TBPG) pro-
poses an amendment to 8851.152, concerning firm compliance.
The section establishes compliance guidelines for firms regis-
tered in this state. The proposed amendment adds language
to §851.152 that provides further details as to how a firm will
comply with the firm registration requirements. This section is
necessary as a means for creating parameters for enforcement
of registered firms.

Michael Hess, Executive Director of the TBPG, has determined
that for the first five-year period the section is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering this section.

Mr. Hess has also determined that for each year of the first five
years this section is in effect the public benefit will be having
only qualified and compliant firms performing geoscience work
in this state. There will not be an effect on small businesses.
There may be an economic cost to persons who are required to
comply with the proposed section if they violate any provisions
of the section.

Comments on the proposal may be submitted in writing to Ariel
Juarez, Program Specialist, P.O. Box 13225, Austin, TX 78711,
(512) 936-4402. Comments may also be submitted electroni-
cally to ajuarez@tbpg.state.tx.us or faxed to (512) 936-4409. All
requests for a public hearing on the proposed section submitted
under the Administrative Procedure Act must be received by the
TBPG not more than 15 calendar days after notice of a proposed
change in the section has been published in the Texas Register.

The amendment is proposed under the Texas Occupations
Code, 81002.151 and §1002.351 which allows the Board to
adopt rules relating to the public practice of geoscience by a
firm.

The proposed amendment implements the Texas Occupations
Code, 81002.151 and 81002.351.

§851.152. Firm Compliance.

(8 A firm, partnership, association, corporation, sole propri-
etorship or other business entity may engage in the public practice of
geoscience only if it complies with §1002.351 [88.01] of the Texas
Geoscience Practice Act (Act). This section does not apply to ali-
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censed professional engineer or engineering firm that performs service
or work that is both engineering and geoscience. [The geoscientist
shall provide to the board evidence of such employment upon its re-
quest. This section does not prohibit a licensed professional geosci-
entist from performing consulting geoscience services on a part-time
basisasan individual. A geoscience firm shall provide that at least one
full-time geoscientist employee directly supervise all geoscience work
performed in branch, remote or project offices.]

(b) The geoscientist performing or supervising the geoscien-
tific work for such geoscience firm shall provide to the Board evidence
of such employment upon its request. This section does not prohibit
a licensed professional geoscientist from performing consulting geo-
science services on a part-time basis as an individual. A geoscience
firm shall provide that at |east one full-time geoscientist employee di-
rectly supervise all geoscience work performed in branch, remote, or
project offices. If such a branch, remote or project office is normally
staffed full-time while performing geoscience work or is represented
by the firm as a permanent full-time office, then at least one full-time
geoscientist must be physically present in each such office.

(c) A business entity that offers or is engaged in the practice
of geosciencein Texas and isfound to not be registered with the Board
shall register with the Board pursuant to the requirements of §851.30
of this chapter within 30 days of written notice from the Board.

(d) A business entity that offers or is engaged in the practice
of geoscience in Texas and that fails to comply with subsection (c) of
this section or that has previously been registered with the Board and
whose registration has expired shall be considered to bein violation of
Board rules and will be subject to administrative penalties as set forth
in §§1002.451 - 1002.457 of the Act.

(e) TheBoard may revoke acertificate of registration that was
obtained in violation of the Act and/or Board rules including, but not
limited to, fraudulent or misleading information submitted in the ap-
plication or lack of employee relationship with the designated profes-
sional geoscientist for the firm.

(f) abusiness entity that is not registered with the Board may
not represent to the public by way of letters, signs, or symbols asapart
of any sign, directory, listing, contract, document, pamphlet, stationery,
advertisement, signature, or business name that it is engaged in the
practice of geoscience by using the terms:

(1) "geoscientist,”
(2) "geoscience,"
(3) "geoscience services,"

(4) “geoscience company,”

(5) "geoscience, inc.,"

(6) "professional geoscientists,”
(7) "licensed geoscientists,”

(8) '"registered geoscientists,"

(9) "licensed professional geoscientist,”

(10) "registered professional geoscientist," or

(11) any abbreviation or variation of those terms listed in
paragraphs (1) - (10) of this subsection, or directly or indirectly use or
cause to be used any of those terms in combination with other words.

(g) each registered firm shall notify the Board in writing no
later than 30 days after a change in the business entity’s:

(1) physical or mailing address, electronic mail address,
telephone or facsimile number or other contact information;

(2) officersor directorsif they arethe sole PG.sof thefirm;

(3) employment status of the professional geoscientists of
the firm;

(4) operation including dissolution of the firm or that the
firm no longer offers to provide or is not providing geoscientific ser-
vices to the public in Texas; or

(5) operation including addition or dissolution of branch
and/or subsidiary offices.

(h) notice as provided in subsection (g) of this section shall
include, as applicable, the:

(1) full legal trade or business name entity,

(2) the firm registration number,
(3) telephone number of the business office,

(4) name and license number of the license holder em-
ployed by or leaving the entity,

(5) description of the change, and
(6) effective date of this change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601967

Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 936-4402

14 14 14
22 TAC 8851.156

The Texas Board of Professional Geoscientists (TBPG) pro-
poses amendments to §851.156, regarding geoscientist’s seals.
This section establishes the requirements for the creation and
appearance of the seal and it's use. The proposed amendments
adds or replaces language to §851.156(b), (f) and (j) to clarify
references to the TBPG statute, outline requirements for use of
an electronic seal and signature, and clarify use of the seal on
submitted reports. The need for these amendments is based on
certain parts of the rule referencing an incorrect section in the
statute and feedback from licensees regarding use of electronic
seals and questions relating to what documents need to be
sealed in a report.

Michael Hess, Executive Director of the TBPG, has determined
that for the first five-year period this section is in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering this section.

Mr. Hess has also determined that for each year of the first five
years the section is in effect the public benefit anticipated will
be increased responsibility on the geoscientist to practice in a
safe and proper manner. There will not be an effect on small
businesses and there is no anticipated cost to persons who are
required to comply with the proposed section.
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Comments on the proposal may be submitted in writing to Ariel
Juarez, Program Specialist, P.O. Box 13225, Austin, TX 78711,
(512) 936-4402. Comments may also be submitted electroni-
cally to ajuarez@tbpg.state.tx.us or faxed to (512) 936-4409. All
requests for a public hearing on the proposed section submitted
under the Administrative Procedure Act must be received by the
TBPG not more than 15 calendar days after notice of a proposed
change in the section has been published in the Texas Register.

The amendment is proposed under the Texas Occupations
Code, 81002.263 which authorizes the Board to adopt rules out-
lining the requirements for use of the Professional Geoscientist
seal.

The proposed amendment implements the Texas Occupations
Code, §1002.263.

§851.156. Geoscientist’s Seals.
(@ (No change)

(b) The geoscientist shall utilize the designation "P.G" or the
titles set forth in the Texas Geoscience Practice Act (Act), §1002.251
[4.05:] Physical sedlsof twodifferent sizeswill beacceptable: apocket
seal (the size commercially designated as 1-5/8-inch seal) or desk seal
(commercialy designated as atwo-inch seal) to be of the design shown
in this subsection. Computer-applied seals may be of a reduced size
provided that the geoscientist’s name and number are clearly legible.
All seals obtained and used by license holders must contain any given
name or initial combination except for nicknames, provided the sur-
name currently listed with the board appears on the seal and in the usual
written signature.

(c) - (e) (No change)

(f) All seals obtained and used by license holders shall be ca-
pable of leaving a permanent ink or impression representation on the
geoscience work, or shall be capable of placing a computer-generated
representation in a computer file containing the geoscience work. [H
not accompanied by an original signature and date, computer-generated
sedls shall be accompanied by the following text or similar wording:
"The seal appearing on this document was authorized by (Example:
Ledlie H. Doe, RG. 0112) on (date)."]

(1) Electronically conveyed geoscience work that would
require aseal as per subsection (j) of this section must contain an elec-
tronic seal and electronic signature if hard copies with the licensee’'s
ink or embossed seal and original signaturewill not be submitted. Such
seals should conform to the design requirements set forth in subsection

(2) Geoscience work transmitted in an electronic format

that contains a computer generated seal shall be accompanied by the
following text or similar wording: "The seal appearing on this doc-

(date).", unless accompanied by an electronic signature as described
in this section. A license holder may use a computer-generated repre-
sentation of hisor her seal on electronically conveyed work; however,
the final hard copy documents of such geoscience work must contain
an origina signature of the license holder(s) and date or the documents
must be accompanied by an electronic signature as described in this
section.

(3) A scanned image of an original signature shall not be
used in lieu of an origina signature or electronic signature. An elec-
tronic signature is a digital authentication process attached to or logi-
cally associated with an electronic document and shall carry the same
weight, authority, and effects as an origina signature. The electronic
signature, which can be generated by using either public key infrastruc-
ture or signature dynamics technology, must be as follows:

(A) uniqueto the person using it.
(B) capable of verification.
(C) under the sole control of the person using it.

(D) linked to adocument in such amanner that the elec-
tronic signatureisinvalidated if any datain the document are changed.

(9) - (i) (No change.)

(J) The geoscientist shall sign, sea and date the origind title
sheet of bound geoscience reports, specifications, details, calculations
or estimates, and each origina sheet of plans or drawings regardless
of size or binding if the plans or drawings are intended to be or are re-
moved from the report. All other geoscience work, including but not
limited to research reports, opinions, recommendations, evaluations,
addenda, documents produced for litigation, and geoscience software
shall bear the geoscientist’s printed name, date, signature and the des-
ignation "P.G." or other terms allowed under §1002.251 of the Act [the
Act; 81.3]. A seal must [may] be added on such work if required by the
entity receiving the work; otherwise it may be added [or] at the geosci-
entist’sdiscretion. Electronic correspondence of thistype shall include
an electronic signature as described in subsection (f) of this section or
befollowed by ahard copy containing the geoscientist’s printed name,
date, signature and the designation "P.G." or other terms allowed under
§1002.251 of the Act [the Act; 84.05].

(k) - (n) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 4, 2006.

TRD-200601991

Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 936-4402

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 91. CANCER
SUBCHAPTER A. CANCER REGISTRY
25 TAC 8§891.1-91.12

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes amendments to §891.1 - 91.12,
concerning the reporting of cancer cases for the recognition, pre-
vention, cure or control of those diseases, and to facilitate par-
ticipation in the national program of cancer registries.

BACKGROUND AND PURPOSE

The proposed amendments will bring rules in line with federal
requirements for cancer case information to be reported to the
central cancer registry which will allow the state to remain eligible
for federal grants; update methods of transmitting case informa-
tion to the state to reflect current technology; and, clarify report-
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ing expectations for large cancer caseload facilities and facilities
with highly qualified cancer reporting personnel to improve can-
cer reporting efficiency and timeliness. Proposed amendments
will remove areference to a repealed state law regarding medical
records privacy to avoid conflicts with federal law. The depart-
ment carefully considered the best way to reconcile the purposes
of the statute to collect accurate, precise, current data which will
aid in the early recognition, prevention, cure and control of can-
cer; to meet federal requirements necessary to insure continued
funding, while minimizing impact on providers. The department
believes these rules best serve these purposes.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 91.1 - 91.12 have been
reviewed and the department has determined that reasons for
adopting the sections continue to exist because rules on this sub-
ject are needed.

SECTION-BY-SECTION SUMMARY

The reference to the Texas Board of Health was deleted in
891.1. Amendments to §91.2, Definitions, adds a new definition
of "branch" and clarifies other definitions. Amendments to
891.3(e), Who Reports, Access to Records, and §91.9(d), Con-
fidentiality and Disclosure, remove the reference to repealed
law, Health and Safety Code, Chapter 181, Medical Records
Privacy, 8181.101. Amendments to §91.4(a)(1)(B) clarifies lan-
guage to comply with the national program of cancer registries.
Additional amendments to §91.4(b), Reportable Information,
add casefinding source; managing physician; and follow-up
physician and removes capability to submit cancer reports man-
ually. §91.4(b)(1)(B) adds language to report the primary payer
at the time of diagnosis to the extent that information is available
in the medical record and additional language to §91.4(b)(2)(B)
adds that reports shall be fully coded. The amendment to §91.5
revises timeframes for reporting data.

Amendments to §91.6, How to Report, adds the requirements for
Internet reporting using acceptable software by large facilities.
In §91.6, the amendments also remove the ability of facilities to
submit paper reports and the ability to transmit cases via modem.
Subsections (a) and (b) of §91.7 are deleted to eliminate the sub-
mission of paper forms. Amended language to §91.8(b) clarifies
reporting timeframes. Additional language to §91.10(1) states
that the department will provide technical assistance to persons
who are required to provide data. Section 91.11 revises refer-
ences to new agency and data needed for years "1998-2002"
instead of "1992-1995". Subsection (b)(3) of §91.12 is deleted
to reflect organizational changes resulting in centralized registry
operations. Amended language to §91.12(b)(5) clarifies who has
access to personal medical records.

All of Subchapter A includes updates to names, references and
processes to reflect post-consolidation operations.

FISCAL NOTE

Casey Blass, Section Director, Disease Prevention and Inter-
vention Section, has determined that for each year of the first
five-year period that the sections will be in effect, there will be
no fiscal implications to state or local governments as a result of
enforcing and administering the sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Blass has also determined that there will be no effect on
small businesses or micro-businesses required to comply with

the sections as proposed. This was determined by interpreta-
tion of the rules that small businesses and micro-businesses will
not be required to alter their business practices in order to com-
ply with the sections. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed. There is no anticipated negative impact on local employ-
ment.

PUBLIC BENEFIT

In addition, Mr. Blass has also determined that for each year of
the first five years the sections are in effect, the public will benefit
from adoption of the sections. The public benefit anticipated as
a result of enforcing or administering the sections is to contribute
significantly to the knowledge of cancer for use in reducing the
cancer burden in Texas.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendments
do not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to John Hop-
kins, Disease Prevention and Intervention Section, Divi-
sion for Prevention and Preparedness, Department of State
Health Services, 1100 West 49th Street, Austin, Texas 78756,
512/458-7523 or by email to John.Hopkins@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

STATUTORY AUTHORITY

The proposed amendments are authorized by Health and Safety
Code, Chapter 82, as amended, which requires the department
to maintain a central data bank of accurate, precise, and current
information to serve as a tool in the early recognition, preven-
tion, cure and control of cancer and to adopt rules considered
necessary to implement this chapter; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
department and for the administration of the Health and Safety
Code, Chapter 1001.
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The proposed amendments affect Health and Safety Code,
Chapters 82 and 1000; and Government Code, Chapter 531.
Review of the rules implements Government Code, §2001.039.

§91.1. Purpose.

These sections implement the Texas Cancer |ncidence Reporting Act,
Health and Safety Code, Chapter 82, [that authorizes the Texas Board
of Health to adopt rules] concerning the reporting of cases of cancer
for the recognition, prevention, cure or control of those diseases, and
to facilitate participation in the national program of cancer registries
established by 42 United States Code §8280e to 280e-4. Nothing in
these sections shall preempt the authority of facilities or individuals
providing diagnostic or treatment services to patients with cancer to
maintain their own cancer registries.

891.2. Definitions.

Thefollowing words and terms, when used in these sections, shall have

the following meanings, unless the context clearly indicates otherwise.
(1) (Nochange)

(2) Branch--Cancer Epidemiology and Surveillance
Branch of the department.

(3) [(2)] Cancer--Includes a large group of diseases char-
acterized by uncontrolled growth and spread of abnormal cells; any
condition of tumors having the properties of anaplasia, invasion, and
metastasis; acellular tumor the natural course of whichisfatal, includ-
ing intracranial and central nervous system malignant, borderline, and
benign tumors [of the central] nervous [system] as required by the na-
tional program of cancer registries; and malignant neoplasm, other than
non-melanoma [nonmelanoma] skin cancers such as basal and squa-
mous cell carcinomas.

(4) [(3)] Cancer reporting handbook--The branch’s [divi-
sion's] manual for cancer reporters that documents reporting proce-
dures and format.

(5) [(4)] Clinical laboratory--An accredited facility in
which tests are performed identifying findings of anatomical changes;
specimens are interpreted and pathological diagnoses are made.

(6) [(5)] Department--[Texas] Department of State Health

[(6) Division--Cancer Registry Division of the depart-

(7) - (10) (No change)

[(11) Regiona cancer registry--The organization autho-
rized by the department to receive and collect cancer data for a
designated area of the state and which maintains the system by which
the collected information is reported to the department.]

[(12) Regiona director--The physician whoisthe chief ad-
ministrative officer of a public health region and is designated by the
department under the Local Public Health Reorganization Act, Health
and Safety Code, §121.007.]

(11) [(23)] Report--Information provided to the department
that notifies the appropriate authority of the occupancy of a specific
cancer inaperson, including all information required to be provided to
the department.

(12) [(24)] Research--A systematic investigation, includ-
ing research devel opment, testing, and eval uation, designed to develop
or contribute to generalizable knowledge.

(13) [(15)] Statistical data--Aggregate presentation of indi-
vidual records on cancer cases excluding patient identifying informa-
tion.

(14) [(16)] Texas Cancer Registry--The cancer incidence
reporting system administered by the Cancer Epidemiology and
Surveillance Branch [Registry Bivision].

§91.3. Who Reports, Access to Records.
(@ - (d) (Nochange.)

(e) Health carefacilities, clinica laboratories, and health care
practitioners are subject to federal law known as the Health Insurance
Portability and Accountability Act of 1996 found at Title 42 United
States Code §1320d et seq.; the federal privacy rules adopted in Title
45 Code of Federal Regulations (C.F.R.) Parts 160 and 164; and appli-
cable state medical records privacy laws [state law found in the Health
and Safety Code, Chapter 181, Medical Records Privacy, §181.101].
Because state law requires reporting of cancer data, persons subject to
this chapter are permitted to provide the data to the department without
patient consent or authorization under 45 C.F.R. §164.512(a) relating
to uses and disclosures required by law and 8164.512(b)(1) relating to
disclosures for public health activities. Both of these exceptions to pa-
tient consent or authorization are recognized in the state law [in Health
and Safety Code; §181.101].

891.4. What to Report.
(@) Reportable conditions.

(1) The cases of cancer to be reported to the branch [divi-
sion] are as follows:

(A) all neoplasms with a behavior code of two or three
in the most current edition of the International Classification on Dis-
eases for Oncology (ICD-O) of the World Health Organization with
the exception of those designated by the branch [division] as non-re-
portable in the cancer reporting handbook; and

(B) al benign and borderline intracranial and central
nervous system neoplasms [of the central nervous system] as required
by the national program of cancer registries.

(2) Codes and taxa of the most current edition of the Inter-
national Classification of Diseases, Clinical Modification of the World
Health Organization which correspond to the branch’s [division’s] re-

portable list are specified in the cancer reporting handbook.
(b) Reportable information.

(1) The data required to be reported for each cancer case
shall include:

(A) (No change.)

(B) socid security number, date of birth, gender, race
and ethnicity, marital status, [and] birthplace, and primary payer at time
of diagnosis, to the extent such information is available from the med-
ical record;

(C)-(E) (No change)

(F) text information to support cancer diagnosis, stage
and trestment codes, unless ancther method acceptable to the branch
[division] is used to confirm these codes;

(G) health care facility or practitioner related informa-
tion including reporting institution number, casefinding source, type
of reporting source, medical record number, registry number, tumor
record number, class of case, date of first contact, date of last contact,
vital status, facility [institution] referred from, facility [institution] re-
ferred to, managing physician, follow-up physician, date abstracted,
abstractor, and electronic record version; and

(H) clinica laboratory related information including
|aboratory name and address, pathology case number, pathology report
date, pathologist, and referring physician name and address.
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(2) Each report shall:

(A) beelectronically readable [legible] and contain all
data items required in paragraph (1) of this subsection;

(B) be fully coded and in a format prescribed by the
branch [division];

(C) meet al quality assurance standards utilized by the
branch [division];

(D) (No change)

(E) be submitted to the branch [division] electronically
[, or manually if electronic means are unavailable; and the annual can-
cer caseload of the health carefacility, clinical laboratory or health care
practitioner is 50 or fewer cases]; and

(F) be transmitted [transported] by secure means at all
times to protect the confidentiaity of the data.

§91.5. When to Report.
(@ - (b) (No change)

(c) Data shall be submitted no less than quarterly by heath
care practitioners initially diagnosing a patient with cancer and per-
forming thein-house pathological testsfor that patient. Otherwise, data
shall be submitted within 2 [4] months of the request to a health care
practitioner by the department or its authorized representative for are-
port or subset of areport on a patient diagnosed or treated elsewhere
and for whom the same cancer data has not been reported.

(d) Datashal besubmitted nolessthan quarterly [bi-annualty]
by clinical laboratories.

891.6. How to Report.

(@) Facilities with an annual caseload greater than 400 shall
submit their reports of cancer viathe Internet using TCR or other ac-
ceptable software assuring security of case information.

(b) Reports of cancer from facilities with an annual casel oad
lessthan 400 shall be submitted to the branch using one of thefollowing
methods: [A report of cancer can be made to the department by any of
the following methods:]

[(1) submission of an original of acompleted Confidential
Cancer Reporting Form (TCR No.1) if electronic means are unavail-
able and the annual cancer caseload of the health care facility, clinical
laboratory or health care practitioner is 50 or fewer cases; or]

[(2) submission electronically of a TCR No. 1 or a sub-
set of data items acceptable to the division using one of the following
methods:]

(1) [(A)] three and one half inch disk;

(2) [(B)] compact disc; or

[(C) computer modem transmission; or]

(3) [(D)] the Internet.

891.7. Where to Report.

Datareports should be submitted to the branch as specified in the cancer
reporting handbook.

[(@ Forms. All counties shall be assigned by the division to
aregional cancer registry. Completed forms shall be submitted to the
regional director or his designee at the regional cancer registry desig-
nated to receive data from the county where the person with cancer is
admitted, diagnosed or treated.]

[(b) All electronic data reports should be submitted to the di-
vision as specified in the cancer reporting handbook.]

§91.8. Compliance.
(@ (No change)

(b) A person will be notified in writing if the person has not
reported in compliance with this chapter within 30 days following the
end of the required monthly or quarterly reporting timeframe [calen-
dar year quarter] and will be given an opportunity to take corrective
action within 60 days from the date of the notification letter. A second
notification letter will be sent 30 days after the date of the original no-
tification letter if no corrective action has been taken.

(c) - (d) (No change.)
§91.9. Confidentiality and Disclosure.
(@) - () (No change)

Privacy,
§181.101] that requires compliance Wlth portions of the federal law
and regulations cited in §91.3(e) of thistitle (relating to Who Reports,
Accessto Records). The department is authorized to use and disclose,
for purposes described in the Act, cancer data without patient consent
or authorization under 45 C.F.R. §164.512(a) relating to uses and
disclosures required by law, §164.512(b)(1) and (2) relating to uses
and disclosuresfor public health activities, and 8164.512(i) relating to
uses and disclosures for research purposes.

§91.10. Quality Assurance.

The department shall cooperate and consult with persons required to
comply with this chapter so that such persons may providetimely, com-
plete and accurate data. The department will provide:

(1) reporting training, technical assistance, on-site

case-finding studies, and reabstracting studies;
(2) - (3) (No change)
891.11. Requestsfor Statistical Cancer Data.

(@) Statistical cancer data previously analyzed and printed are
availableupon written or oral request to the branch [division]. All other
requests for statistical data shall be in writing and directed to: Cancer
Epidemiology and Surveillance Branch [Registry Division], [Texas]
Department of State Health Services, 1100 West 49th Street, Austin
Texas 78756-3199.

(b) To ensure that the proper data are provided, the request
shall include, but not be limited to, the following information:

(1) (Nochange.)
(2) typeof dataneeded and for what years (e.g. lung cancer
incidence rates, Brewster County, 1998-2002 [1992-1995]); and
(3) (Nochange))
§91.12. Requests and Release of Personal Cancer Data.
(@) Datarequestsfor research.

(1) Requests for persona cancer data shall be in writing
and directed to: [Texas] Department of State Health Services, Insti-
tutional Review Board (IRB), 1100 West 49th Street, Austin, Texas
78756-3199.

(2) (No change.)

(3) Thebranch [division] may release personal cancer data
to state, federal, local, and other public agencies and organizations if
approved by the IRB.

(4) Thebranch[division] may release personal cancer data
to private agencies, organizations, and associations if approved by the
IRB.
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(5) Thebranch [division] may release personal cancer data

to any other individual or entities for reasons deemed necessary by the
department to carry out the intent of the Act if approved by the IRB.

(b) Datarequests for non-research purposes.

(1) The branch [division] may provide reports containing
personal databack to the respective reporting entity from records previ-
ously submitted to the branch [divisien] from each respective reporting
entity for the purposes of case management and administrative studies.
These reports will not be released to any other entity.

(2) The branch [division] may release personal data to
other areas [bureaus] of the department, provided that the disclosure
is required or authorized by law. All communications of this nature
shall be clearly labeled "Confidential” and will follow established
departmental internal protocols and procedures.

[(3) The division may release personal data to the depart-
ment’'s Cancer Registry Program personnel headquartered in public
health regions or public health departments to facilitate the collection,
editing, and analysis of cancer registry data for the respective geo-
graphic area. All communicationsof thisnature shall be clearly labeled
"Confidential" and will follow established departmental internal proto-
cols and procedures.]

(3) [(4)] Thebranch [division] may release personal cancer
datato state, federal, local, and other public agencies and organizations
in accordance with subsection (a) of this section.

(4) [(5)] Thebranch[division] may release personal cancer
data to any other individual or entities for reasons deemed necessary
[by the board] to carry out theintent of the Act and in accordance with
subsection (a) of this section.

(5) [(6)] Anindividual [A person] who submitsavalid au-
thorization for release of anindividua cancer record shall have access
to review or obtain copies of the information described in the autho-
rization for release.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601945

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006

For further information, please call: (512) 458-7111 x6972
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CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER K. RESPIRATORY
SYNCYTIAL VIRUS

25 TAC 8897.251 - 97.257

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes new §897.251 - 97.257, concern-
ing Respiratory Syncytial Virus (RSV).

BACKGROUND AND PURPOSE

The new rules comply with Health and Safety Code, Chapter 96
"Respiratory Syncytial Virus" (House Bill 1677, 79th Legislature,

Regular Session, 2005), which requires the department to es-
tablish a sentinel surveillance program for RSV that will identify
RSV infection in children and maintain data that can be used to
investigate incidence, prevalence, and trends of RSV. The de-
partment is required by the statute to specify a system for select-
ing the demographic areas in which the department will collect
information, and prescribe the manner in which data is reported
to the department.

The department carefully considered the best way to reconcile
the purposes of the statute to select accurate, representative
sources of data; to investigate the incidence prevalence and
trends of RSV; while minimizing impact on providers. The de-
partment believes these rules best serve these purposes.

SECTION-BY-SECTION SUMMARY

New 8§97.251 provides definitions for the new subchapter; new
8§97.252 outlines confidentiality requirements; new 8§97.253
provides information regarding the limitation of liability for health
professionals, health facilities, administrators, officers, or em-
ployees of a health facility that provides information as outlined
in the new subchapter; new §97.254 requires the cooperation
of governmental entities to assist the department in carrying
out the new subchapter; new 897.255 establishes the sentinel
surveillance program at the department; new §97.256 outlines
the process the department will use for RSV data collection;
and new 8§97.257 states that the information collected by the
department regarding RSV infection may be placed in a central
database to facilitate information sharing and provider educa-
tion.

FISCAL NOTE

Jon Huss, Section Director, Community Preparedness Section,
has determined that for each year of the first five-year period that
the sections will be in effect, there will be no fiscal implications to
the state as a result of enforcing and administering the sections
as proposed. There is no anticipated fiscal implication for local
governments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Huss has also determined that there will be no effect on small
businesses or micro-businesses required to comply with the sec-
tions as proposed. This was determined by interpretation of the
rules that small businesses and micro-businesses will not be re-
quired to alter their business practices in order to comply with
the sections. There are no anticipated economic costs to per-
sons who are required to comply with the sections as proposed.
There is no anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Mr. Huss has also determined that for each year of
the first five years the sections are in effect, the public will benefit
from adoption of the sections. The public benefit anticipated as
a result of enforcing or administering the sections is to provide
additional information to health care providers regarding the oc-
currence of RSV infection in Texas.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy;,
a sector of the economy, productivity, competition, jobs, the
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environment, or the public health and safety of the state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed rules do
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Susan C.
Penfield, M.D., Manager, Infectious Disease Control Unit,
Department of State Health Services, 1100 West 49th Street,
Austin, Texas 78756-3189, (512) 458-7455, or susan.pen-
field@dshs.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

STATUTORY AUTHORITY

The new sections are authorized by the Health and Safety
Code, §96.005, which requires the Executive Commissioner of
the Health and Human Services Commission to establish in the
department a sentinel surveillance program for RSV infection;
and Government Code, 8531.0055, and Health and Safety
Code, 81001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The new sections affect the Health and Safety Code, Chapters
96 and 1001; and Government Code, Chapter 531.

§97.251. Definitions.

The following words and terms when used in this subchapter and
Health and Safety Code, Chapter 96 ("Respiratory Syncytial Virus')
shall have the following meanings unless the context clearly indicates
otherwise.

(1) Department--The Department of State Health Services.

(F) another facility specified by a rule adopted by the
executive commissioner.

(4) Local health unit--Defined in Health and Safety Code,
§121.004.

(5) RSV--Respiratory Syncytial Virus.

§97.252. Confidentiality.

(8 Except as specifically authorized by this subchapter and
Health and Safety Code, Chapter 96 ("Respiratory Syncytia Virus'),
reports, records, and information furnished to a department employee
or to an authorized agent of the department that relate to cases or sus-
pected cases of a health condition are confidential and may be used
only for the purposes of this subchapter.

(b) Reports, records, and information relating to cases or sus-
pected cases of health conditionsare not public information under Gov-
ernment Code, Chapter 552, and may not be released or made public
on subpoena or otherwise except as provided by this chapter.

(c) The department may release medical, epidemiological, or
toxicological information:

(1) for tatistical purposes, if released in amanner that pre-
vents the identification of any person;

(2) tomedical personnel, appropriate state agencies, health
authorities, regional directors, and public officers of counties and mu-
nicipalities as necessary to comply with this subchapter and Health and
Safety Code, Chapter 96 ("Respiratory Syncytial Virus') relating to the
identification, monitoring, and referral of children with RSV; or

(3) to appropriate federal agencies, such as the Centersfor
Disease Control and Prevention of the United States Public Health Ser-
vice.

§97.253. Limitation of Liability.

A health professional, a health facility, or an administrator, officer, or
employee of ahealth facility subject to this subchapter and Health and
Safety Code, Chapter 96 ("Respiratory Syncytial Virus') is not civilly
or criminaly liable for divulging information required to be released
under this subchapter and Health and Safety Code, Chapter 96 (" Respi-
ratory Syncytial Virus'), except in acase of gross negligence or willful
misconduct.

§97.254. Cooperation of Governmental Entities.

Another state board, commission, agency, or governmental entity ca-
pable of assisting the department in carrying out the intent of this sub-
chapter and Health and Safety Code, Chapter 96 (" Respiratory Syncy-
tial Virus') shall cooperate with the department and furnish expertise,
services, and facilities to the sentinel surveillance program.

(2) Executive Commissioner--The Executive Commis-
sioner of the Health and Human Services Commission.

(3) Health facility includes:

(A) ageneral or specia hospital licensed by the depart-
ment under Health and Safety Code, Chapter 241;

(B) aphysician-owned or physician-operated clinic;
(C) apublicly or privately funded medical schoal;

(D) astate hospital or state school maintained and man-
aged by the Department of State Health Services or the Department of

§97.255. Sentinel Surveillance Program.
(@ The department shall establish and maintain a sentinel
surveillance program for RSV infection in children. The program will:

(1) identify by sentinel surveillance RSV infection in chil-
dren; and

(2) maintain a central database of laboratory-confirmed
cases of RSV that can be used to investigate the incidence, prevalence,
and trends of RSV.

(b) The department will recruit at least one health care facility
or provider associated with ahealth carefacility in each Health Service

Aging and Disahility Services;

(E) apublic health clinic conducted by a local health
unit, health department, or public health district organized and recog-

Region of the State to report RSV data.

(¢) The department will endeavor to recruit a provider from
each county with more than 500,000 residents, according to the 2000

nized under Health and Safety Code, Chapter 121; and

census.
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(d) The department may use existing data collected by health

§97.256. Data Collection.

(@) To ensure an accurate source of data, the department may
require a health facility or health professional to make available for
review by the department or by an authorized agent medical records or
other information that is in the facility’s or professional’s custody or
control and that relates to an occurrence of RSV.

(b) Thedepartment shall request that dataon RSV be reported
weekly to the department through an existing surveillance program as
specified by the department.

(c) The data reported should include a minimum the total
number of laboratory tests performed for RSV infection and the total
number of positive tests for RSV infection collected during the week
for which it is reported.

§97.257. Database.

(& Information collected and analyzed by the department or
an authorized agent under this chapter may be placed in acentral data-
base to facilitate information sharing and provider education. The de-
partment may consult with pediatric infectious disease expertsin these
analyses.

(b) The department may use the data to:

(1) designand evaluate measuresto prevent the occurrence
of RSV and other health conditions; and

(2) provide information and education to providers on the
incidence of RSV infection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601932

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

CHAPTER 157. EMERGENCY MEDICAL
CARE

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes the repeal of §157.14 and new
§157.14, concerning First Responder Organizations; the repeal
of §157.33 and new §157.33, concerning Certification; the repeal
of §157.34 and new §157.34, concerning Recertification; and the
repeal of 8157.40 and new §157.40, concerning Paramedic Li-
censure.

BACKGROUND AND PURPOSE

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 157.14, 157.33, 157.34
and 157.40 have been reviewed and the department has deter-
mined that reasons for adopting the sections continue to exist
because rules on this subject are needed.

Revisions of these sections were necessary to comply with the
mandatory four-year rule review. Additionally, the repealed and
new sections reflect consensus achieved by the stakeholder
group (Governor’'s EMS and Trauma Advisory Council) and
department staff. These sections also reflect organizational
changes in the department mandated by House Bill 2292 of the
78th Texas Legislature, Regular Session, 2003.

SECTION-BY-SECTION SUMMARY

The decision to repeal §§157.14, 157.33, 157.34 and 157.40 and
propose new §8157.14, 157.33, 157.34 and 157.40 was due to
extensive formatting changes and changes within the rules to
make these sections more uniform.

New 8§157.14 strengthens regulation of First Responder Orga-
nizations using certified or licensed Emergency Medical Ser-
vices (EMS) personnel to provide prehospital emergency medi-
cal care. Under new §157.14, the organizations will be required
to be licensed, have medical direction, and work cooperatively
with the EMS Providers who transport the patients.

New §157.33 provides clarification to the rules, allows more flex-
ibility to candidates for EMS certification, including those coming
from other states or other health care disciplines, and parallels
requirements that candidates must meet to be eligible for taking
the credentialing exam with the National Testing Service.

New §157.34 provides clarification to the rules, allows more flexi-
bility to candidates completing EMS recertification requirements,
and provides an option for candidates with inactive certifications
or certifications that have lapsed for more than one year.

New §157.40 provides clarification to the rules, allows more flex-
ibility to candidates for EMS paramedic licensure, parallels re-
quirements that candidates must meet to be eligible for taking
the credentialing exam with the National Testing Service, and
provides an option for candidates with inactive licensure or a li-
cense that has lapsed for more than one year.

FISCAL NOTE

Kathryn C. Perkins, Section Director, Health Care Quality Sec-
tion, has determined that for each calendar year of the first five
years that §157.14 is in effect, there will be fiscal implications to
the state as a result of enforcing or administering the section as
proposed. The effect on state government will be an increase
in revenue to the state of $1200 the first fiscal year, $2400, the
second fiscal year, $1200 the third fiscal year, $2400 the fourth
fiscal year, and $1200 in the fifth fiscal year due to the increase
in numbers of licenses and the two-year license requirement.
Implementation of proposed §157.14 will have a fiscal impact
on local governments operating First Responder Organizations
that would fall under requirements of the new §157.14. The First
Responder Organization fee is $60 for a two-year license. Vol-
unteer First Responder Organizations are exempt from fees.

Ms. Perkins has determined that for each year of the first five-
year period that the sections will be in effect, there will be no
fiscal implications to state or local governments as a result of
enforcing and administering §8157.33, 157.34 and 157.40 as
proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Perkins has also determined that there are minor antici-
pated economic costs to small businesses or micro-businesses
required to comply with 8157.14 as proposed. There will be a
licensing fee for businesses or organizations required to apply
for licensure as First Responder Organizations. The economic
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cost to organizations required to comply with the fee is $60 ev-
ery two years. There is no anticipated negative impact on local
employment.

Ms. Perkins has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
88157.33, 157.34 and 157.40 as proposed. This was deter-
mined by interpretation of the rules that small businesses and
micro-businesses will not be required to alter their business prac-
tices in order to comply with the sections. There are no antici-
pated economic costs to persons who are required to comply
with the sections as proposed. There is no anticipated negative
impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Perkins has also determined that for each year of
the first five years the sections are in effect, the public will benefit
from adoption of the sections. The public benefit anticipated as
a result of enforcing or administering the sections is ensuring the
health and safety of the public.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environment exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environment exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed repeals and
new rules do not restrict or limit an owner’s right to his or her
property that would otherwise existin the absence of government
action and, therefore, do not constitute a taking under Govern-
ment Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Kathryn
C. Perkins, Section Director, Health Care Quality Sec-
tion, Department of State Health Services, 1100 West 49th
Street, Austin, Texas 78756, (512) 834-6700 or by email to
kathy.perkins@dshs.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

SUBCHAPTER B. EMERGENCY MEDICAL
SERVICES PROVIDER LICENSES
25 TAC 8157.14

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Department of State Health Services or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeal is authorized by Health and Safety Code, §12.0111,
which requires the department to charge fees for issuing or re-
newing a license; §773.050(e) which authorizes the department
to adopt minimum standards of first responder organizations;
§773.050(b) and §773.0495 which authorize the department to
adopt minimum standards for certified and licensed EMS person-
nel; and Government Code, 8531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The repeal affects the Health and Safety Code, §773. The review
of the section implements Government Code, §2001.039.

§157.14. Requirements for First Responder Organization Registra-
tion.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601951

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC 8157.14
STATUTORY AUTHORITY

The new section is authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for
issuing or renewing a license; §773.050(e) which authorizes
the department to adopt minimum standards of first responder
organizations; 8§773.050(b) and §773.0495 which authorize
the department to adopt minimum standards for certified and
licensed EMS personnel; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The new section affects the Health and Safety Code, §773. The
review of the section implements Government Code, §2001.039.

§157.14. Requirements for a First Responder Organization License.

(@ A First Responder Organization (FRO) is agroup or asso-
ciation of certified emergency medical servicespersonnel that worksin
cooperation with alicensed emergency medical services provider to:

(1) routinely respond to medical emergency situations;

(2) utilize personnel who are emergency medical services
(EMS) certified by the Texas Department of State Health Services (de-
partment); and

(3) provide on-scene patient care to theill and injured and
does not transport patients.
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(b) Individuals or organizations meeting the description in
subsection (a) of this section must comply with the requirements

(3) Applicants who meet all the requirements shall be is-
sued an FRO license. The license may be valid for up to 2 years, but

outlined in this section including submission of an application for a
license.

(c) Application requirements for an FRO &ffiliated with a li-
censed EMS Provider.

(1) A BasicLife Support (BLS) or Advanced Life Support
(ALS) First Responder Organization affiliated with a Texas licensed
EMS Provider must apply for an FRO license by submitting a com-

may beissued for less than 2 years for administrative purposes.

(4) Although not required, the FRO license application
may be submitted with the license application of the affiliated EMS
provider. The FRO isresponsible for submitting fees, if applicable.

(5) An &ffilistion agreement between a licensed EMS
provider and a licensed FRO does not automatically imply any lega
liability beyond the agreements listed in paragraph (1)(E) of this

pleted application to the department. A complete application consists

subsection.

of the following:
(A) provider license application form;

(B) personng list including socia security number or
EMS personnel identification (ID) number and certification/licensure
level;

(C) description and map of the service area;

(D) staffing plan including days of the week and hours
of the day the FRO will be available for response;

(E) written affiliation agreement with the primary li-

(6) A violation of statute or rule by an FRO will not impli-
catetheaffiliated EMS provider unless both organizations areinvolved
intheviolation. Likewise, aviolation of statute or rule by an affiliated
EMS provider does not implicate the FRO unless both organizations
are involved in the violation.

(d) Application requirements for an FRO not affiliated with a
licensed EMS provider.

(1) A BLSfirst responder organization not affiliated with a
licensed EMSS provider may apply for an FRO License by submitting
a completed application to the department. A complete application

censed EMS provider in the service area. The primary licensed EMS
provider must provide a letter attesting that the following items have
been reviewed and approved by the director and medical director of the
EMS provider:

(i) level(s) of certification/licensure of FRO person-
nel providing care;

(ii) response, dispatch and treatment protocols in-
cluding an equipment and supply list approved by the medical director

consists of the following:
(A) application form;

(B) personnel list including socia security number or
personnel ID number and certification/licensure level;

(C) description and map of the service area;

(D) staffing plan including days of the week and hours
of the day the FRO will be available for response;

of the licensed EMS provider;
(iii) description of how the FRO receives notifica-

(E) response, dispatch and treatment protocols includ-
ing an equipment and supply list approved by the FRO medical direc-

tion of calls;

(iv) patient care reporting procedures;

(v) process for the assessment of care provided by
the FRO personnel;

(vi) response code palicies for FRO personnel;

(vii) on-scene chain-of-command policies;

(viii) policiesregarding FRO personnel canceling en
route EMS units;

(ix) policies regarding FRO personnel accompany-
ing patientsin EM S providers vehiclesincluding when FRO personnel

tor;

(F) letter of recognition from the primary licensed 911
EMS Provider or from the highest elected city/county official in the
service area and a written explanation why the EM S provider will not
enter into an agreement with the FRO;

(G) description of how the FRO receives notification of

calls; and

(H) process for the assessment of care provided by the
FRO personnel.

(1) Theapplicationfor aFRO licensewill be considered
incomplete if any items listed in subparagraphs (A) - (H) of this para-

hold the highest certification or licensure on the scene; and
(X) patient confidentiality.

(F) Itis not necessary to submit the individual items
in subparagraph (E)(i) - (x) of this subsection with the application, if
each isreferenced in the affiliation agreement. All itemslistedin para-
graph (1) of this subsection must be immediately available for review
by department personnel upon request during unannounced site visits

graph are not enclosed with the application.

(J) All items listed in subparagraphs (A) - (H) of this
paragraph must beimmediately availablefor review by department per-
sonnel if requested during unannounced site visits or complaint inves-
tigations.

(2) AnALSfirst responder organization not affiliated with
alicensed EMS provider may apply for an FRO License by submitting

or complaint investigations.

(2) Any FRO which is, or has a contract with, an entity
such asabusiness, corporation or department and whose first responder
employees or members are compensated by that entity for providing
first responder service shall pay a nonrefundable $60 application fee.
If the license is issued for less than 12 months, the nonrefundable fee
shall be $30. The FRO personnel described in this paragraph are not
exempt from the payment of certification or license application fees.

a completed application to the department. A complete application
consists of the following:

(A) application form;

(B) personnel list including socia security number or
personnel ID number and certification/licensure level;

(C) description and map of the service area; and
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(D) «affing plan including days of the week and hours
of the day the FRO will be available for response.

(E) TheFRO shall have an agreement with al licensed
EMS providers and their medical directors who routinely transport pa-
tients treated by the FRO's personnel. Each agreement shall be ap-
proved by the person responsible for the FRO, director and medical di-
rector of each licensed EMS provider. At a minimum, the agreements
shall address:

(i) thelevel(s) of certification/licensure of FRO per-
sonnel providing care;

(if) the response, dispatch and treatment protocols
including an equipment and supply list approved by the FRO medical

(D) preventive maintenance of medical equipment and
vehicles owned by the FRO;

(E) policies and procedures,

(F) complaint management; and

(G) patient care reporting and documentation.

(3) ensuring that all medical personnel are currently certi-
fied or licensed by the department;

(4) assuringthat al personnel on the scene of an emergency
are prominently identified by, at least, the last name and the first initial
of the first name, the certification or license level and the FRO name.
An FRO may utilize an alternative identification system in incident

director and a letter of approval from the medical director(s) of the
licensed transporting providers with whom the FRO has agreements;

(iii) adescription of how the FRO receives notifica:

tion of calls;
(iv) patient care reporting procedures;

(v) aprocessfor the assessment of care provided by
FRO personnel;

(vi) response code policies for FRO personnel;
(vii) on-scene chain-of-command policies,

(viii) policiesregarding FRO personnel canceling en
route EMS units,

(ix) policies regarding FRO personnel accompany-
ing patientsin provider’s vehiclesincluding when FRO personnel hold
the highest certification or licensure on the scene; and

(x) patient confidentiality.

(F) The application for a FRO license is incomplete if
any items listed in paragraph (2) of this subsection are not enclosed
with the application.

(G) Allitemslisted in paragraph (2) of this subsection

must be immediately available for review by department personnel if
requested during unannounced site visits or complaint investigations.

(3) Any FRO which is, or has a contract with, an entity
such asabusiness, corporation or department and whose first responder
employees or members are compensated by that entity for providing
first responder services shall pay a nonrefundable $60 application fee.
If the license is issued for less than 12 months, the nonrefundable fee
shall be $30. The FRO personnel described in this paragraph are not

specific situations that pose a potential for danger if theindividuasare
identified by name;

(5) assuring that al vehicles utilized by FRO personnel
carry proof of first responder registration or have the name of the FRO
prominently displayed and visible from the outside of the vehicle
while on the scene of an emergency;

(6) assuring the confidentiality of all patient informationin
compliance with all federal and state laws;

(7) developing and adhering to an agreement between the
primary transport provider and first responder organization concerning
the use of patient refusal forms and documentation for incidents when
an informed treatment refusal form cannot be obtained;

(8) developing and adhering to an agreement between the
primary transport provider and first responder organization concerning
the maintenance of FRO records,

(9) assuring that patient care reports are completed accu-
rately for all patients:

(A) the report shall be accurate, complete and clearly

written.

(B) the report shall document, at a minimum, the pa-
tient’s name, condition upon arrival at the scene; the prehospital care
provided; the dispatch time; scene arrival time; and the identification

(10) assuring that all relevant patient care information is
supplied in writing to the licensed EM S provider at the time the patient
is transferred to the provider;

(11) assuring that a full written report is provided, upon
request, within 1 business day to the transport provider and/or hospital

exempt from the payment of certification and license application fees.

facility where the patient was delivered;

(4) Applicants who meet al the requirements for alicense
shall beissued an FRO license. The licenseisissued for 2 years. For

(12) assuring that all requested patient records are made
promptly available to the first responder organization's medical direc-

administrative purposes, it may be issued for less than 2 years.

(e) Responsibilities of the FRO. During the license period the
FRO's responsihilities shall include:

(1) assuring ongoing compliancewith thetermsof all EMS
provider agreement(s);

(2) assuring the existence of and adherence to aquality as-
surance plan which shall, at a minimum, include:

(A) the standard of patient care and the medical direc-
tor’s protocols;

(B) pharmaceutical storage;
(C) readiness inspections,

tor;

(13) assuring that current protocols are availableto all cer-
tified or licensed personndl;

(14) monitoring and enforcing compliance with all poli-
cies,

(15) assuring provisions for the appropriate disposal of
medical and/or biohazardous waste materials,

(16) assuring that all documents, reports or information
provided to the department are current, accurate and complete;

(17) assuring compliance with all federal and state laws
and regulationsand all local ordinances, policiesand codes at al times;
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(18) assuring that the department is notified within 5 busi-

in the current records of the department. If anotice of expiration isnot

ness days whenever there is a change:

(A) inthelevel of service;
(B) inthe declared service areg;

(C) intheofficial business mailing address;
(D) inthephysical location of the first responder organ-

ization;
(E) inthephysical location of patient report file storage,
to assure that the department has access to these records at all times;
(F) of the administrator;
(G) of email address; or
(H) of EMS providers associated with the FRO.

(19) assuring that the department is notified within 1 busi-
ness day when a change of the medical director has occurred;

(20) assuring the FRO has written operating policies, pro-
cedures and medical protocols and provides all medical personnel a
copy initially and whenever such policies, procedures and/or medical
protocolsare changed. A copy of the written operating policies, proce-

received, it is the responsibility of the FRO to notify the department
and request license renewal application information.

(2) FROs shall submit a completed application and nonre-
fundable fee, if applicable, and must verify compliance with the re-
quirements of the license.

(g) Licensedenia. A license may be denied for, but not lim-
ited to, the following reasons:

(1) failure to meet requirements for an FRO license in ac-
cordance with this section;

(2) previousfailure to meet the responsibilities of an FRO
as described in this section;

(3) falsifying any information, record or document re-
quired for an FRO licensg;

(4 misrepresenting any requirements for an FRO license
or renewal of an FRO license;

(5) history of criminal activity while licensed as an FRO;

(6) history of disciplinary action relating to the FRO li-
cense; and/or

dures and medical protocols shall be made available to the department
upon request. At aminimum, policies shall adequately address:

(A) personal protective equipment;

(B) immunizations available to personnel;
(C) infection control procedures;

(D) communicable disease exposure;

(E) credentialing of new response personnel before be-
ing assigned to respond to emergencies. The credentialing processshall
include, at minimum:

(i) acomprehensiveorientation session of the FRO's
policies and procedures, safety precautions, and quality management

(ii) an internship period in which all new personnel
practice under the supervision of, and are evaluated by, another more
experienced person, if operationally feasible.

(F) appropriate documentation of patient care;

(21) assuring that al documents, reports or information
provided to the department are current, truthful and correct;

(22) assuring that the department is notified within 1 busi-
ness day of acollision involving an FRO vehicle responding to ascene
or while at the scene of an emergency and resulting in personal injury
or death of any person;

(23) maintaining motor vehicle liability insurance as
required by the Texas Transportation Code under Subchapter D,
8601.071 and 8§601.072, for all vehicles owned or operated by the
FRO;

(24) providing continuous coverage for the service area as
defined in the staffing plan; and

(25) responding to requests for assistance from the highest
elected officia of apolitical subdivision or from the department during
adeclared emergency or mass casualty situation.

(f) Licenserenewal.

(1) The department may notify the FRO at least 90 days
before the expiration date of the current license at the address shown

(7) issuing a check for application for an FRO license
which is subsequently returned to the department unpaid.

(h) License revocation criteria. An FRO license may be re-
voked or suspended for failureto meet the responsibilities of alicensed
FRO as described in this section.

(i) For al applications and renewal applications, the depart-
ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online A uthority to recover costs as-
sociated with application and renewal application processing through

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601950

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 458-7236

¢ ¢ ¢

SUBCHAPTER C. EMERGENCY MEDICAL
SERVICES TRAINING AND COURSE
APPROVAL

25 TAC 88157.33, 157.34, 157.40

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Department of Sate Health Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for
issuing or renewing a license; §773.050(e) which authorizes
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the department to adopt minimum standards of first responder
organizations; 8773.050(b) and 8§773.0495 which authorize
the department to adopt minimum standards for certified and
licensed EMS personnel; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The repeals affect the Health and Safety Code, §773. The review
of the sections implements Government Code, §2001.039.

§157.33. Certification.
§157.34. Recertification.
§157.40. Paramedic Licensure.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601953

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC 88157.33, 157.34, 157.40
STATUTORY AUTHORITY

The new sections are authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for issu-
ing or renewing a license; §773.050(e) which authorizes the de-
partment to adopt minimum standards of first responder organi-
zations; §773.050(b) and §773.0495 which authorize the depart-
ment to adopt minimum standards for certified and licensed EMS
personnel; and Government Code, 8531.0055, and Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies necessary for the operation and pro-
vision of health and human services by the department and for
the administration of Health and Safety Code, Chapter 1001.

The new sections affect the Health and Safety Code, 8§773.
The review of the sections implements Government Code,
§2001.039.

§157.33. Certification.

(8) Certification requirements. A candidate for emergency
medical services (EMS) certification shall:

(1) beat least 18 years of age;
(2) have ahigh school diplomaor GED certificate:

(A) the high school diploma must be from a school ac-
credited by the Texas Education Agency (TEA) or a corresponding
agency from another state. Candidates who received a high school ed-
ucation in another country must have their transcript evaluated by a
foreign credentials evaluation service that attests to its equivalency. A
home school diploma is acceptable if it is accompanied by a letter of
acceptance into aregionally accredited college;

(B) an emergency care attendant (ECA) who provides
emergency medical care exclusively as a volunteer for a licensed

(3) have successfully completed a Department of State
Health Services (department)-approved course; and

(4) submit an application, meeting the requirements in
§157.3 of thistitle (relating to Processing EM S Provider Licenses and
Applications for EM S Personnel Certification and Licensing), and the
following nonrefundable fees as applicable:

(A) $60 for emergency care attendant (ECA) or emer-
gency medical technician (EMT);

(B) $90 for EMT-intermediate (EMT-l) or EMT-
paramedic (EMT-P); and

(C) EMS volunteer--no fee. However, if such an indi-
vidual receives compensation during the certification period, the ex-
emption ceases and the individual shall pay a prorated fee to the de-
partment based on the number of years remaining in the certification
period when employment begins. The nonrefundable fee for ECA or
EMT certification shall be $15 per each year remaining in the certifi-
cation. The nonrefundable fee for EMT-1 or EMT-P shall be $22.50
per each year remaining in the certification. Any portion of ayear will
count as a full year; and

(5) provide evidence of current active or inactive National
Registry certification at the appropriate level. National Registry First
Responder certification is considered the appropriate corresponding
certification level for an ECA.

(b) Lengthof certification. A candidatewho meetstherequire-
ments of subsection (a) of this section shall be certified for four years
beginning on the date of issuance of a certificate and wallet-size cer-
tificate. A candidate must verify current certification before staffing an
EMS vehicle. Certification may be verified by the applicant’s receipt
of the official department identification card, by using the department’s
certification website, or by contacting the department directly.

(c) Scheduling authority for certification examinations.

(1) The department has final authority for scheduling all
certification examination sessions.

(2) Examinations shall be administered at regularly sched-
uled times in various locations across the state.

(3) The candidate shall be responsible for making appro-
priate arrangements for the examination.

(4) The department is not required to set special examina-
tion schedules for a single candidate or for a specific group of candi-
dates.

(d) Time limits for completing requirements.

(1) Aninitia candidate for certification shall complete all
requirements for certification no later than two years after the candi-
date's course completion date. The application will expire two years
from the date the mailed application is postmarked, or the date afaxed,
online submission or hand-delivered application is received at the de-

partment.

(A) The National Registry certification described in
subsection (a)(5) of this section must remain current until the final
requirement for state certification is met.
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(B) The applicant shall update the application if any
changes occur between the time of origina submission and the time
the final requirement for certification is met.

(2) A candidate who doesnot completeall requirementsfor

(i) Reciprocity.

(1) A personwhoiscurrently certified by the National Reg-
istry but did not complete a department-approved course may apply for
the equal or lower level Texas certification by submitting areciprocity

certification within two years of the candidate's initial course comple-
tion date must meet the requirements of subsection (a) of this section,
including the completion of ancther initial course to achieve certifica-
tion.

(e) Non-transferability of certificate. A certificateis not trans-
ferable. A duplicate certificate may be issued if requested with a non-
refundable fee of $10.

(f) A candidate may apply for a lower level than the level of
National Registry certification held.

(@) Voluntary downgrades.

(1) Anindividua who holds a current Texas EMS certifi-
cation or paramedic license may be certified at alower level voluntarily
for the remainder of the certification period by submitting an applica-
tion for the lower level certification and the applicable nonrefundable
fee as required in subsection (a)(4) of this section.

(2) Onthedatethe downgradeis final, the previous higher
level of certification/license shall be surrendered. To regain the orig-
inal higher level of certification, the candidate shall follow late recer-
tification procedures according to §157.34(d) of this title (relating to
Recertification), within one year after the surrender date.

(h) Inactive certification. A certified EMT, EMT-I, or EMT-P
may make application to the department for inactive certification at
any time during the certification period or within one year after the
certificate expiration date.

(1) Thereguest for inactive certification shall be accompa-
nied by a nonrefundable fee of $30 in addition to the regular nonre-

application and a nonrefundable fee of $120.

(A) Applicants holding National Registry EMT-inter-
mediate certification must submit written verification of proficiency of
EMT-intermediate skills from an approved education program.

(B) National Registry first responder certification is not
eligible for reciprocity at the ECA level.

(C) A candidate will not be €ligible for reciprocity if
the National Registry certification expires prior to the completion of
al requirements for certification aslisted in this section.

(D) A candidate who meetsthe requirementsof thissec-
tion shall be certified for four years beginning on the date of issuance
of acertificate and wallet-size certificate.

(2) A person currently certified by another state may apply
for equal or lower level Texas certification by submitting a reciprocity
application and a nonrefundable fee of $120.

(A) The candidate must pass the National Registry as-
sessment exam.

(B) Applicants holding EM T-intermediate out-of-state
certification must submit written proof of proficiency on al of the
EMT-Intermediate skills signed by a Texas certified EM S coordinator
or instructor.

(C) Reciprocity isnot allowed for the ECA level.

(D) A candidatewill not beeligiblefor reciprocity if the
out-of -state certification expires prior to the completion of all require-
ments for certification as listed in this section.

fundable fee in subsection (a)(4)(A) and (B) of this section. If the final
requirement is completed during the one-year period after expiration,
the application fees listed in §157.34(d) of this title will be required.
Volunteers are not exempt from inactive fees.

(2) Period of inactive certification.
(A) The inactive certification period shall begin upon

(E) A candidate who meetsthe requirementsof this sec-
tion shall be certified for four years beginning on the date of issuance
of acertificate and wallet-size certificate.

(3) Personnel receiving department issued certification
through reciprocity must recertify prior to the expiration of the certifi-
cate by following the requirementsin §157.34 of thistitle.

date of issuance of the notice of inactive certification and remain in
effect until the end of the original active certification period for those
candidateswho are currently certified. The candidate'sactive certifica-
tion is surrendered upon issuance of the notice of inactive certification.

(B) If thecandidateiswithin thefinal year of activecer-
tification and chooses to renew with inactive certification, the inactive
certification begins on the first day after the expiration of the current
active certificate and shall remain in effect for four years.

(C) If the candidate applies during and/or compl etesthe
final requirement for inactive certification within one year after the ex-
piration of active certification, the inactive certification period shall re-
main in effect for four years from the date of issuance of the notice of
inactive certification.

(3) Whileon inactive certification, a person shall not prac-
tice other than to act as a bystander rendering first aid or cardiopul-
monary resuscitation (CPR) or the use of an Automated External De-

(i) Equivaency.

(1) Candidates meeting the following criteria may apply
for certification only through the equivalency process as described in

(A) anindividua who completed EM Straining outside
the United States or its possessions;

(B) anindividua whoiscertified or licensed in another
healthcare discipline;

(C) anindividua whose department issued EMS certi-
fication or license has been expired for more than one year; or

(D) anindividual who has held department issued inac-
tive certification for more than four years.

(2) A candidate applying for certification by equivalency
shall:

fibrillator in the capacity of a layperson. Practicing in any other ca-
pacity for compensation or as a volunteer shall be cause for denial of
reentry and decertification.

(4) An individua shal not ssimultaneously hold inactive
and active certification.

(A) submit a copy of the curriculum and work history
completed by the candidate to a regionally accredited post secondary
institution approved by the department to sponsor an EM S education
program for its review;
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(B) obtain a course completion document that verifies

States Congress is eligible for recertification under timely recertifica-

that the program is satisfied that all curriculum requirements have been

tion requirements from the person’s date of demobilization until one

met. Evaluations of curriculaconducted by post secondary educational
institutions under this subsection shall be consistent with the ingtitu-

calendar year after the date of demobilization but will not be certified
during that period.

tion’s established policies and procedures for awarding credit by trans-
fer or advanced placement; and

(C) thecandidate may then apply for initial certification

(A) In addition to requirements described in this sub-
section, the candidate shall submit a copy of deployment and demobi-
lization orders.

with the department as described in subsection (a) of this section.
(k) For al applications and renewal applications, the depart-

(B) Thefour-year certification will commence on issue
date of the certificate.

ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online Authority, to recover costs as-
sociated with application and renewa application processing through

§157.34. Recertification.
(8 Recertification requirements.

(1) Not later than the 30th day before the date a person’s
certificate is scheduled to expire, the Department of State Health Ser-
vices (department) may send to the person a notice of expiration at the
address shown in the current records of the department.

(2) If acertificant has not received a notice of expiration
from the department 30 days prior to the expiration, it is the duty of
the certificant to notify the department and to request an application
for recertification or download an application from the Internet.

(3) To maintain certification status without a lapse, an ap-
plicant shall submit acompleted application for recertification and shall
meet all requirementsfor renewal of the current certification prior tothe
expiration date of the current certificate, but no earlier than one year
prior to the expiration date.

(4) The certificant shall submit the following non-refund-
able fees as applicable:

(A) $60for Emergency CareAttendant (ECA) or Emer-
gency Medical Technician (EMT);

(B) $90 for EMT-Intermediate (EMT-I) or EMT-
Paramedic (EMT-P); and

(C) EMS volunteer--no fee. However, if such an indi-

emption ceases and the individua shall pay a prorated fee to the de-
partment based on the number of years remaining in the certification
period when employment begins. The non-refundable fee for ECA or
EMT certification shall be $15 per each year remaining in the certifi-
cation. The non-refundable fee for EMT-I or EMT-P shall be $22.50
per each year remaining in the certification. Any portion of ayear will

count as a full year.

(5) Recertification by voluntary downgrade. Anindividual
who holds a Texas EM S certification or paramedic license may renew
at alower level by meeting the requirements of this subsection. The
applicant must meet the requirementsfor thelower level of certification
requested as described in subsection (b) or () of this section. On the
date the downgrade is final, the previous higher level of certification
becomes invaid. To regain the original higher level of certification,
the candidate shall meet the late recertification requirements outlined
in subsection (f) of this section, within one year after the expiration
date.

(6) A certificate is not transferable.

(7) Military personnel. A person certified by the depart-
ment who isdeployed in support of military, security, or other action by
the United Nations Security Council, anational emergency declared by
the president of the United States, or adeclaration of war by the United

(C) If al requirements are not completed within one
year after date of demobilization, the candidate must meet the require-
ments of |ate recertification within one additional year, as described in
subsection (f) of this section.

(b) Recertification options. Upon submission of a completed
application for recertification, the applicant shall commit to, and recer-
tify through one of the options described in paragraphs (1) - (5) of this
subsection.

(1) Option
Process.

1--Written Examination  Recertification

(A) The applicant shall pass the National Registry as-
sessment exam. An overall score of 70 is considered to be passing.

(B) If theapplicant failsthe examination for recertifica-
tion, the applicant may attempt two retests of the examination after:

(i) submitting aretest application for each attempt at
any eligible level; and

(i) submitting anon-refundable retest fee of $30 for

each attempt.

(C) For each subsequent retest attempt, an applicant
may apply for and retest at alower level by complying with paragraph
(2)(B) of this subsection, if applicable.

(D) An applicant who selects option 1 and attempts the
exam but does not pass the National Registry assessment examination
may not gain recertification by any other option and shall not qualify
for inactive certification addressed in §157.33(h) of thistitle (relating
to Certification) or subsection (g) or (f) of this section.

(E) An applicant who does not pass the third attempt at
the National Registry assessment examination:

(i) shall successfully completeaFormal Recertifica-
tion Course as described in paragraph (4) of this subsection; and

(ii) shall submit a course completion certificate of
the Formal recertification course, reflecting that the course was com-
pleted after the 2nd retest failure; and

(iii) shall passthe Nationa Registry assessment ex-
amination in accordance with the provisionsin subparagraphs (A) - (D)
of this paragraph.

(iv) shdl not qualify for more than atotal of six at-
tempts at the exam, in any combination of levels attempted.

(F) Thecertification status of an applicant who does not
successfully complete the examination recertification process as de-
scribed in paragraph (1)(A) - (E) of this subsection shall expire on the
date of the current certificate.

(i) The applicant will have until 90 days after expi-
ration date of the current certificate to submit the application, pay the
renewal fee of 1-1/2 times the amount described in subsection (a)(4)
of this section and successfully complete the examination recertifica-
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tion process. If the applicant has aready submitted an application and

card, by using the department’s certification website, or by contacting

fee prior to the expiration of the certificate, another application will not

the department directly.

be required, but an additional one-half fee shall be necessary. If appli-
cable, the retest process, including appropriate retest applications and
fees, may continue during the 90-day period.

(ii) If applicant does not apply for and successfully
compl ete the Option 1 recertification process within 90 daysfollowing
expiration, applicant shall meet requirements of late recertification de-
scribed in subsection (d)(3) of this section. Another application and a
non-refundabl e renewal fee that is equal to two times the amount des-

(d) Late recertification.

(1) The candidate whose certification has expired shal be
considered late, non-certified and shall not function in the capacity of
an EM S certificant or represent that he is EMS certified until recertifi-
cation is issued.

(2) A candidate whose certificate has been expired for 90
days or less may renew the certificate by submitting an application ac-

ignated in subsection (a)(4) of this section shall be required. Success-
ful completion of the late recertification process must be accomplished
within one year of expiration.

(iii) A candidate whose certificate has been expired
for one year or more may not renew the certificate. The candidate may
become certified by complying with the requirements of §157.33(a) or
(1) of thistitle.

(2) Option 2--Continuing Education Recertification

companied by anon-refundable renewal feethat isequal to 1-1/2 times
the normally required application renewal fee for that level aslisted in
subsection (a)(4) of this section. Applicant shall meet one of the re-
certification options described in subsection (b)(1) - (5) of this section
and submit verification of skills proficiency from an approved educa-
tion program. If the applicant has already submitted an application and
fee, but has not met all of the requirements prior to expiration, another
application will not be required, but atotal of 1-1/2 times the normally
required application renewal fee shall be necessary. The applicant shall

Process. The certificant shall attest to accrual of department approved
EMS continuing education as specified in §157.38 of thistitle (relating
to Continuing Education).

(3) Option 3--National Registry Recertification Process.
The applicant shall attest to and hold current National Registry certifi-

be recertified for a period of four years beginning on the date of is-
suance.

(3) A candidatewhose certificate has been expired for more
than 90 days but less than one year may renew the certificate by sub-
mitting an application accompanied by a non-refundable renewal fee

cation at the time of applying for recertification.

(4) Option 4--Formal Course Recertification Process.
The applicant shall attest to successful completion of a department
approved recertification course.

(A) The recertification course, as prescribed by the Ed-

that is equal to two times the normally required application renewal
fee as listed in subsection (8)(4) of this section. Applicant shall meet
one of the recertification options described in subsection (b)(2) - (6)
of this section and submit verification of skills proficiency from an ap-
proved education program. If the applicant has already submitted an
application and fee, but has not met all of the requirements prior to the

ucation and Training Manual, shall be aformal structured interactive

90th day after expiration, another application will not be required, but

training course as approved by the department and conducted within
the four-year certification period.

(B) The minimum contact hours required for recertifi-
cation courses are:
Figure: 25 TAC §157.34(b)(4)(B)

(5) Option5--CCMP Recertification Process. An applicant
dffiliated with an EM S provider that has a department-approved Com-
prehensive Clinica Management Program (CCMP) may be recertified
if:

(A) the applicant is currently credentialed in the

atotal of two times fee shall be necessary.

(4) The applicant shall be recertified for a period of four
years beginning on the date of issuance.

(5) A candidate whose certificate has been expired for one
year or more may not renew the certificate. The candidate may become
certified by complying with the requirements of §157.33(a) or (j) of this
title.

(6) A candidatewhowascertifiedinthisstate, movedto an-
other state, andiscurrently certified or licensed and hasbeenin practice
in the other state for two years preceding the date of application may

provider's CCMP;

(B) the applicant has been enrolled in the provider’'s
CCMP for at least six continuous months; and

(C) the applicant submits to the department a signed
written statement by the CCMP's medical director, attesting to the ap-
plicant’s successful participation in and completion of the provider's
CCMP.

(6) If acandidate wishes to change options (cther than op-
tion 1), another application form must be submitted. An additional fee
is not required if the candidate completes al requirements within the
same time period of the original submission.

(c) After verification by the department of theinformation sub-
mitted by the applicant, that the information is true, correct and com-

become certified without reexamination. The candidate may gain re-
certification by:

(A) submitting to the department a non-refundable fee
that is equal to two times the normally reguired renewal fee for certifi-
cation as listed in subsection (a)(4) of this section; and

(B) attesting to regular practice of emergency medical
care in the other state for the two years preceding the date of applica-
tion.

(e) Renewal of inactive certification.

(1) Torenew inactivecertification, an applicant holding in-
active certification shall submit an application and the non-refundable
fee as described in §157.33(a)(4) of thistitle. The $30 inactive fee is
not required for renewal when renewing inactive certification. A can-

plete with regard to the applicant meeting recertification requirements
by the certification expiration date, the department shall recertify the
applicant for four years, commencing on the day following the expira-

didate who meets requirements for inactive renewal shall be awarded
inactive certification for a period of four years beginning on the first
day after the expiration of the previous inactive certification.

tion date of the most recent certificate. A candidate must verify current
certification before staffing an EM S vehicle. Certification may be ver-
ified by the applicant’s receipt of the official department identification

(2) A candidate whose inactive certification has been ex-
pired for 90 days or less may renew the inactive certification during
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the 90 day period after expiration of the certification upon submitting

later receives compensation during the renewed licensure period, the

afee of 1-1/2 times the normally required renewal fee as described in

exemption ceases and the individual shall pay a prorated fee to the

subsection (a)(4) of this section. If the applicant has already submitted
an application and fee, but has not met all of the requirements prior to

Department of State Health Services (department) based on the number
of years remaining in the licensure period when employment begins.

expiration, another application will not be required, but atotal of 1-1/2

The non-refundable fee shall be $30 per each year remaining in the

fee shall be necessary. The applicant shall be recertified for aperiod of
four years beginning on the date of issuance.

(3) A candidate whose inactive certification has been ex-
pired more than 90 days but |ess than one year may renew the inactive
certification upon submitting a fee of two times the normally required
renewal fee as described in subsection (a)(4) of this section. If the ap-
plicant has already submitted an application and fee, but has not met
all of the requirements prior to the 90th day after expiration, another
application will not be required, but a total of two times fee shall be
necessary. The applicant shall be recertified for a period of four years
beginning on the date of issuance.

(4) A candidate whoseinactive certificate has been expired
more than one year must regain active certification before reapplying

licensure. Any portion of ayear that the licensed paramedic receives
compensation for his paramedic service will count asafull year.

(C) provide evidence of current active or inactive Na-
tional Registry certification at the appropriate level;

(D) have met the appropriate requirementsin paragraph
(2) of this subsection;

(E) submit an officia transcript from an accredited in-
stitution of post secondary education showing successful completion
of at least one of the academic degrees referenced in paragraph (1) of

(F) Aninitial candidate not currently holding a current
EMT-paramedic certification shall complete all requirementsfor licen-

for inactive certification as described in subsection (f) of this section.

sure no later than two years after the candidate’s course completion

(f) Inactive to active certification.

(1) Aninactive certificant prior to the expiration of the first
four-year inactive certification period may obtain active certification by
submitting an application and the non-refundablefeeto the department,
as described in subsection (a)(4) of this section and by completing one
of the following options:

(A) Option 1--meet thenormal 4 year continuing educa-
tion requirement for certification renewal aslisted in subsection (b)(2)
of this section, submit verification of skills proficiency from an ap-
proved education program, and pass the national registry assessment

date. A candidate holding a current EM T-paramedic certification may
apply at any time.
(G) Theapplication will expire two years from the date

the mailed application is postmarked, or the date a faxed, online sub-
mission or hand-delivered application is received at the department.

(i) The National Registry certification described in
subparagraph (C) of this paragraph must remain current until the final
requirement for paramedic licensure is met.

(if) The applicant shall update the application if any
changes occur between the time of original submission until the final

exam.

(B) Option 2--complete adepartment approved recerti-
fication course, and pass the national registry assessment exam.

(2) A certificant who has held inactive certification for
more than four years may return to active certification only by com-
pleting requirements described in §157.33(a) or (j) of thistitle.

(9) For al applications and renewal applications, the depart-

requirement for licensure is met.

(3) Verification of information. After verification by the
department of the information submitted by the candidate, a candidate
who meets the requirements will be issued a paramedic license valid
for a period of four years from the date of issuance of the license. A
candidate must verify current licensure before staffing an EMS vehi-
cle. Licensure may be verified by the applicant’s receipt of the official
department identification card, by using the department’s certification

ment is authorized to collect subscription and convenience fees, in

website, or by contacting the department directly.

amounts determined by the Texas Online Authority, to recover costs as-
sociated with application and renewal application processing through

§157.40. Paramedic Licensure.
(@ Requirements for paramedic licensure.

(1) A currently certified paramedic may apply for a
paramedic license if the candidate has at least one of the following
degrees from an ingtitution of post secondary education which has
been accredited by an agency recognized by the U.S. Department of
Education as an approved accrediting authority:

(A) an associate degree in emergency medical services
(EMS);

(B) abaccalaureate degree; or

(C) apostgraduate degree.

(2) Initial paramedic license. A candidate for initial
paramedic licensure under this section shall:

(A) beat least 18 years of age;

(B) submit an application and a nonrefundable feeg, if
applicable, of $120; EMS volunteer--no fee; however, if the applicant

(4) Thelicenseisnot transferable.

(5) Duplicate copies of the paramedic license may be is-
sued, by the department to replace lost credentials for afee of $10.

(6) A licensed paramedic may not hold another department
EMS certification except for that of EMS course coordinator or EMS
instructor.

(b) Renewal of paramedic license.

(1) Prior to the expiration of alicense, the department may
send a notice of expiration by United States mail or electronic mail to
the licensee at the address shown in current records of the department.
It isthe responsibility of the licensed paramedic to notify the bureau of
any change of address.

(2) If alicensed paramedic has not received notice of ex-
piration from the department at least 30 days prior to the expiration of
thelicense, it is the duty of the license holder to notify the department
and request an application for renewal of the license. Failure to apply
timely for renewal of thelicense shall result in expiration of thelicense.

(3) To maintain licensure status without a lapse, an appli-
cant shall submit an application and fee (if applicable) for renewal of a
license and shall complete all requirements for renewal of the license
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prior to the expiration date, but no earlier than one year prior to the ex-

(A) The licensee shall submit a non-refundable fee of
$120 with the application.

(B) EMS volunteer--no fee. However, if the applicant
later receives compensation during the renewed licensure period, the

(3) A candidate whose paramedic license has been expired
for more than 90 days but |ess than one year may renew the license by
submitting an application accompanied by a non-refundable renewal
feethat isequal to two timesthe normally required application renewal
feeaslisted in subsection (a)(2)(B) of thissection. Applicant shall meet
one of the recertification options described in §157.34(b) of this title
and submit verification of skills proficiency from an approved educe

exemption ceases and the individual shall pay a prorated fee to the

tion program. If the applicant has already submitted an application and

department based on the number of years remaining in the licensure
period when employment begins. The non-refundable fee shall be $30

fee, but has not met all of the requirements prior to the 90th day after
expiration, another application will not be required, but atotal of two

per each year remaining in the licensure. Any portion of ayear that the

times fee shall be necessary.

licensed paramedic receives compensation for his paramedic service
will count as afull year.

(C) Applicants holding a paramedic license may renew
by completing any of the recertification options listed in §157.34(b) of
thistitle (relating to Recertification). A licensee selecting Option 2, as
defined in 8157.34(b)(2) of this title, and in accordance with §157.38
of thistitle (relating to Continuing Education) may substitute up to 12
contact hours in the "Preparatory” content area and up to 48 contact
hoursof continuing education inthe"Additional Approved Categories'
area with any course of non-clinical professional development study
approved by the licensee’s medical director.

(4) After verification by the department of the information
submitted, the paramedic license will be renewed for four years begin-
ning on the day following the expiration date of the license. A new
wallet-size card will be issued by the department.

(5) A licenseis not transferable.

(6) Military personnel. A licensed paramedic who is de-
ployed in support of military, security, or other action by the United

(4 Theapplicant shall belicensed for aperiod of four years
beginning on the date of issuance.

(5) A candidate whose license has been expired for one
year or more may not renew the license. The candidate may become
licensed by complying with the requirements of paragraph (2) of this
subsection and §157.33(j) of thistitle (relating to Certification).

(d) Voluntary downgrades refer to §157.33(g) of thistitle.

(e) Renewal by voluntary downgrade refer to §157.34(a)(5) of
this title.

(f) Inactive paramedic licensure. A licensed paramedic may
make application to the department for inactive licensure at any time
during the license period or within one year after the license expiration
date.

(1) Therequest for inactivelicensure shall be accompanied
by anonrefundable fee of $30 in addition to the regular nonrefundable
application fee in subsection (8)(2)(B) of this section. If the final re-
quirement is completed during the three month period after expiration,

Nations Security Council, anational emergency declared by the Presi-

the applicationisconsidered |ate and thetotal feerequired will be 1-1/2

dent of the United States, or a declaration of war by the United States
Congress, is €eligible for relicensure under timely relicensure require-

times the amount in subsection (8)(2)(B) of this section. Volunteersare
not exempt from inactive fees.

ments from the person’s date of demohilization until one calendar year
after the date of demobilization, but will not be licensed during that
period.

(A) In addition to requirements described in this sub-
section, the candidate shall submit a copy of deployment and demobi-
lization orders.

(B) If al requirements are not completed within one
year after date of demobilization, the candidate must meet the require-
ments of late paramedic relicensure within one additiona year, as de-
scribed in subsection (c) of this section.

(c) Late paramedic relicensure.

(1) Following the expiration date of the paramedic license,
a candidate shall not be considered licensed and may not function in

(2) Period of inactive paramedic licensure.

(A) Theinactivelicense period shall begin upon date of
issuance of the notice of inactive license and remain in effect until the
end of the original active license period for those candidates who are
currently licensed. The candidate's active license is surrendered upon
issuance of the notice of inactive certification.

(B) If the candidate is within the final year of active li-
censure and chooses to renew with inactive licensure, the inactive li-
censure begins on the first day after the expiration of the current active
license and shall remain in effect for four years.

(C) If the candidate applies during and/or completesthe
final requirement for inactive licensure within oneyear after the expira
tion of active license, the inactive license period shall remain in effect

the capacity of an EMS licensee or certificant or represent that he is

for four years from the date of issuance of the notice of inactive licen-

licensed or certified until relicensure is issued.

(2) A candidate whose paramedic license has been expired
for 90 days or less may renew the license by submitting an application
accompanied by a non-refundable renewal fee that is equad to 1-1/2
times the normally required application renewal fee for that level as

sure.

(3) While holding an inactive licensure, a person shall not
practice other than to act asabystander rendering first aid or cardiopul -
monary resuscitation (CPR) or the use of an Automated External Defib-
rillator in the capacity of alayperson. Practicing in any other capacity

listed in subsection (a)(2)(B) of this section. The applicant shall meet
one of the recertification options described in subsection §157.34(b) of
thistitle and submit verification of skills proficiency from an approved
education program. If the applicant has already submitted an applica-
tion and fee, but has not met all of the requirements prior to expiration,
another application will not be required, but atotal of one and one-half
of the fee shall be necessary. The applicant shall be recertified for a
period of four years beginning on the date of issuance.

for compensation or as a volunteer shall be cause for denial of reentry
and decertification.

(4) An individua shall not simultaneously hold inactive
and active EM S personnel certification and/or licensure.

(5) Renewal of inactive licensure.

(A) To renew an inactive license, the applicant shall
submit an application and the non-refundabl e fee, as described in sub-
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section (8)(2)(B) of this section before expiration of theinactivelicense

equivalency process as described in subsection (a)(1), (2)(B), (D), (E)

period. A candidate who meets requirements for inactive renewal shall

and (G) of this section and §157.33(j) of thistitle:

be awarded an inactive license for a period of four years beginning on
the first day after the expiration of the previousinactive license.

(B) A candidate whose inactive license has been ex-
pired for 90 days or less may renew the inactive license during the
90 day period after expiration of the license upon submitting a fee of
1-1/2 times the normally required renewal fee as described in subsec-
tion (8)(2)(B) of thissection. If the applicant has already submitted an
application and fee, but has not met all of the requirements prior to ex-
piration, another application will not be required, but a total of 1-1/2
times the normally required renewal fee shall be necessary. The appli-
cant shall be relicensed for aperiod of four years beginning on the date
of issuance.

(C©) A candidate whose inactive license has been ex-
pired more than 90 days but less than one year may renew the inac-
tive license upon submitting a fee of two times the normally required
renewal fee as described in subsection (a)(2)(B) of this section. If the
applicant has already submitted an application and fee, but has not met
all of the requirements prior to the 90th day after expiration, another
application will not be required, but atotal of two times the normally
required renewal fee shall be necessary. The applicant shall be reli-

(1) anindividua who completed EM S training outside the
United States or its possessions,

(2) an individual who is certified or licensed in another
healthcare discipling;

(3) anindividua whose department issued EMS certifica
tion or license has been expired for more than one year; or

(4) anindividual who has held department issued inactive
certification or license for more than four years.

(j) Conversion from inactive paramedic certification to inac-
tive paramedic licensure. A certified paramedic currently holding in-
active certification who meets all other criteriaas defined in subsection
(a)(1) of this section may apply for inactive licensure.

(1) Theinactive certificant shall:

(A) submit an application for inactive licensure to the
department along with a nonrefundabl e fee of $120; and

(B) submit evidence of theissuance of adegreefrom an
accredited college or university as defined in subsection (a)(1) of this

censed for a period of four years beginning on the date of issuance.

(D) A candidate whose inactive license has been ex-
pired morethan one year must regain active licensure before reapplying
for an inactive license as described in §157.33(j) of thistitle.

(g) Inactiveto active licensure.

(1) Aninactive licensed paramedic prior to the expiration
of the first four-year inactive licensure period may obtain active licen-
sure by submitting an application and the non-refundable fee to the
department, as described in subsection (a)(2)(B) of this section and by
completing one of the following options:

(A) Option 1--meet the normal 4 year CE requirement
for paramedic license renewal as listed in §157.34(b)(2) of this title,
submit verification of skills proficiency from an approved education
program, and pass the national registry assessment exam.

(B) Option 2--complete a department approved recerti-
fication course, and pass the national registry assessment exam.

(2) A licensee who has held an inactive paramedic license
more than four years may return to active licensure only by completing
requirements described in subsection (a)(2) of thissection or §157.33(j)

(h) Reciprocity. A person currently certified by the National
Registry and/or certified or licensed as a paramedic in another state,
who meets all the requirements of subsection (a)(1), (2)(B), (D), (E)
and (G) of thissection may apply for paramedic licensure by submitting
an application along with a nonrefundable fee of $120 and meeting the
requirements set forth in §157.33(i) of thistitle.

(1) After the department eval uates the application and ver-
ifies that the requirements for reciprocity have been met, the candidate
will be licensed in Texas for four years from the issuance date of the
paramedic license.

(2) Priortotheexpiration of thereciprocity license, the cer-
tificant shall reapply and renew the license according to the require-
ments of subsection (b) of this section.

(i) Equivalency. Candidates meeting the following criteria
may apply for a paramedic license upon successful completion of the

section.

(2) After verification by the department of the information
submitted, an inactive paramedic license will be issued for four years
beginning on the day of issuance.

(k) For all applications and renewal applications, the depart-
ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online A uthority, to recover costsas-
sociated with application and renewal application processing through
Texas Online.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601952

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 458-7236
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CHAPTER 412. LOCAL MENTAL HEALTH
AUTHORITY RESPONSIBILITIES
SUBCHAPTERI. MENTAL HEALTH CASE
MANAGEMENT SERVICES

25 TAC 88412.403, 412.405 - 412.408, 412.410 - 412.413,
412.415 - 412.417

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §8412.403,
412.405 - 412.408, 412.410 - 412.413, and 412.415 - 412.417,
concerning mental health case management services.

BACKGROUND AND PURPOSE
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This subchapter describes requirements for the provision of
mental health case management services (MH case manage-
ment services) funded by or through the department. The
proposed amendments include the addition of language that
either better explains terms already included in the definitions,
or adds newly defined terms, providing clarification for providers
and others who are impacted by these rules.

Several new requirements are added to §412.411, relating to
Staff Training. These additional requirements are intended to
highlight and emphasize that case managers and case man-
ager supervisors must not only comply with the provisions in this
subsection, but also with standards and requirements found in
other rules of the department. Such other rules include the re-
quirements of Chapter 412, Subchapter G, of this title (relating
to Mental Health Community Services Standards), Chapter 404,
Subchapter E, of this title (relating to Rights of Persons Receiv-
ing Mental Health Services), and Chapter 414, Subchapter L, of
this title (relating to Abuse, Neglect, and Exploitation in Local Au-
thorities and Community Centers).

Certain language is moved from 8412.405, relating to Eligibil-
ity for MH Case Management Services, to 8412.413, relating
to Medicaid Reimbursement. These changes are proposed to
more accurately reflect that, although an individual may meet
the basic eligibility criteria for MH case management services,
circumstances sometimes exist in which those services are not
reimbursable under Medicaid. Moving the language to the sec-
tion concerning Medicaid reimbursement is intended to assist
readers in understanding this distinction.

The proposed amendments also remove all references to the
Texas Department of Mental Health and Mental Retardation and
replace them with the new agency name, the Department of
State Health Services.

Additionally, Government Code, §2001.039, requires that each
state agency review and consider for re-adoption each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001 (Administrative Procedure Act). Sections 412.401
- 412.417 have been reviewed and the department has deter-
mined that reasons for adopting the sections continue to exist
because rules on this subject are needed. Sections 412.401,
412.402, 412.404, 412.409, and 412.414 are open for comment
without proposed amendments.

SECTION-BY-SECTION SUMMARY

In addition to certain grammatical and formatting changes, as
well as changing the references to the Texas Department of Men-
tal Health and Mental Retardation to the Department of State
Health Servicesin §412.403 and §412.417, the following amend-
ments are proposed.

Proposed amendments to 8412.403 add language to the defini-
tion of "CSSP or community services specialist” to require the
CSSP staff to possess demonstrated competency in the provi-
sion and documentation of case management services in accor-
dance with the subchapter and with the case management billing
guidelines. Also proposed is the addition of the following new
definitions: "family partner,” "intensive case management," "rou-
tine case management," and "strengths-based.” Amendments
were also made to the definitions of "department,” staff mem-
ber," "uniform assessment," "utilization management guideline,"
and "wraparound planning," for clarification and a better under-
standing of these terms as they are used in this subchapter. The
definitions are renumbered to accommodate the additions.

Section 412.405, relating to Eligibility for MH Case Management
Services, is proposed to be amended by deleting subsection (b)
and moving it to 8412.413 of this title (relating to Medicaid Re-
imbursement), as it more accurately refers to the availability of
Medicaid reimbursement than to eligibility for the services.

Section 412.406, relating to Establishing Type, Amount, and Du-
ration of MH Case Management Services, is amended to re-
quire the department or its designee to notify the individual seek-
ing services or the individual’s legally authorized representative,
not later than seven days after a determination has been made,
whether a request for MH case management services has been
authorized or denied. This section and 8412.408, relating to Ser-
vice Limitations, are both amended by deleting references to the
section title, "Exhibits," and replacing it with "Guidelines."

Section 412.407, relating to MH Case Management Services, is
amended to clarify that an assessment of unmet needs involves
discussing what those needs are with the individual, establishing
time frames for meeting outcomes, explaining the availability of
services and providing case management offsite if it is necessary
to facilitate linkage to a needed service.

Proposed amendments to 8412.410 include grammatical
changes only.

Section 412.411, relating to Staff Training, is amended by the
addition of language requiring case managers and supervisors
of case managers to receive training and demonstrate compe-
tency in the requirements of this subchapter, as well as the re-
quirements of Chapter 412, Subchapter G of this title (relating
to Mental Health Community Services Standards), Chapter 404,
Subchapter E, of this title (relating to Rights of Persons Receiv-
ing Mental Health Services), and Chapter 414, Subchapter L, of
this title (relating to Abuse, Neglect, and Exploitation in Local Au-
thorities and Community Centers). The section is also amended
to provide that case managers and case manager supervisors
must receive training and demonstrate competency in develop-
ing and implementing a case management plan when providing
intensive case management services to a child or adolescent.

Section 412.412, relating to Documentation of MH Case Man-
agement Services, is amended to reflect the expectation that
not only are service provision events to be documented, but at-
tempts to provide the service are expected to be documented as
well by the case manager. Additionally, the section is amended
to require the case manager to document referrals and the dis-
position of those referrals made.

Section 412.413, relating to Medicaid Reimbursement, is
amended by the addition of language indicating that the de-
partment will not reimburse a provider for Medicaid MH case
management services provided in excess of eight hours. The
section is also amended by the addition of a new subsection
(f), the text of which is proposed for deletion from §412.405(b)
of this title, relating to Eligibility for MH Case Management Ser-
vices. This change is intended to clarify that the language more
accurately refers to the availability of Medicaid reimbursement
than to eligibility for the services, and to assist readers in better
understanding the distinction between an individual’s eligibility
for services and a provider’s ability to be reimbursed, under
Medicaid, for providing those services.

Section 412.415 is renamed as "Guidelines." In addition, the text
of the rule is amended by changing references to "exhibits" to
"guidelines," and by correcting the department’s address for pur-
poses of obtaining copies of any of the guidelines.
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Section 412.416 is amended by the addition of several rules that
are referenced in the subchapter.

FISCAL NOTE

Machelle Pharr, Chief Financial Officer, has determined that, for
each year of the first five years that the sections will be in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing and administering the sections as pro-
posed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Pharr has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed. This was determined by interpreta-
tion of the rules that small businesses and micro-businesses will
not be required to alter their business practices in order to com-
ply with the sections. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed. There is no anticipated negative impact on local employ-
ment.

PUBLIC BENEFIT

In addition, Dave Wanser, Deputy Commissioner, has deter-
mined that, for each year of the first five years the sections are
in effect, the public will benefit from adoption of the sections.
The public benefit anticipated as a result of enforcing or admin-
istering the sections is to ensure the availability of mental health
case management services, that such services will be provided
by qualified and trained staff, and that correctly provided and
documented services will be appropriately reimbursed by the
department.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specially intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendments
do not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Chris DeWitt,
Department of State Health Services, Mental Health and Sub-
stance Abuse Program Services Unit, 909 West 45th Street -
Mail Code 2018, Austin, Texas 78751, or by email to Chris.De-
witt@dshs.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the proposed rules have been

reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

STATUTORY AUTHORITY

The amendments are authorized by Health and Safety Code,
8534.052, which requires the adoption of rules necessary and
appropriate to ensure the adequate provision of community
based mental health services through a local mental health
authority; Health and Safety Code, 8534.053, which requires
the department to ensure that case management services are
available in each local mental health authority service area; and
Government Code, 8531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The amendments affect Government Code, Chapter 531; and
Health and Safety Code, Chapters 534 and 1001.

8412.403. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

@-@

(8) CSSP or community services specialist--A staff mem-
ber who, as of August 31, 2004:
(A) (Nochange)

(B) has had three continuous years of documented full
time experiencein the provision of MH case management services, and

[

(No change.)

(C) has demonstrated competency in the provision and
documentation of MH case management services in accordance with
this subchapter and the MH Case Management Billing Guidelines.

(9) - (10) (No change)

(11) Department--Department of State Health Services
[The Texas Department of Mental Health and Mental Retardation or
its successor].

(12) (No change.)

(13) Family partner--Experienced parent (i.e. parent of an
individual with a serious emotional disturbance) who provides peer
mentoring, education, and support to the caregivers of a child who is
receiving mental health community services.

(14) [(23)] Individual--A person seeking or receiving MH
case management Services.

(15) [€24)] IMD or institution for mental diseases--Based
on 42 CFR 8435.1009, a hospital, nursing facility, or other institution
of morethan 16 bedsthat is primarily engaged in providing psychiatric
diagnosis, treatment, or care of individuals with mental illness, includ-
ing medical attention, nursing care, and related services.

(16) Intensive case management--In conjunction with
wraparound process planning, this is a focused intervention of coor-
dinating community-based services that assist a child or adolescent
in gaining access to necessary care and services appropriate to the
individual’s needs. It also includes monitoring service effectiveness
and proactive crisis planning and management.

(17) [{35)] LAR or legally authorized representative--A
person authorized by law to act on behalf of a child or adolescent with
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regard to a matter described in this subchapter, and who may be a par-
ent, guardian, or managing conservator.

(18) [(26)] LOC or level of care--A designation given
to the department’s standardized packages of mental health services,
based on the uniform assessment and the utilization management
guidelines, which specify the type, amount, and duration of MH case
management services to be provided to an individual.

(190 [(27)] Life domains--Areas of life in which a child
or adolescent has unmet needs, including but are not limited to safety,
health, emotional, psychological, social, educational, cultural, and le-
gal.

(20) [(18)] MH case management plan--A written docu-
ment devel oped by a case manager, in collaboration with theindividual
and theindividual’s LAR or primary caregiver, that identifies services
needed by the individual and sets forth a plan for how the individual
may gain access to the identified services.

(21) [(19)] Mental health (MH) case management ser-
vices-Services to assist an individua in gaining and coordinating
access to necessary care and services appropriate to the individual’s
needs.

(22) [€20)] Primary caregiver--A person 18 years of age or
older who has actual care, control, and possession of achild or adoles-
cent.

(23) [21)] Provider--An entity that has an agreement with
the department to provide general revenue-funded MH case manage-
ment services, Medicaid-funded MH case management services, or
both.

(24) [(22)] QMHP-CS or qualified mental health profes-
sional-community services-A staff member who meets the definition
of a QMHP-CS set forth in Subchapter G of this chapter (relating to
Mental Health Services Standards).

(25) Routine case management--Primarily site-based ser-
vices that assist an adult, child or adolescent in gaining and coordinat-
ing accessto necessary care and services appropriateto theindividual's
needs.

(26) [(23)] Site-based--Provided at acase manager’swork
site.

(27)  [(24)] Staff member--Personnel of a provider includ-
ing a full-time and part-time employee, contractor, [and] intern, and

[but excluding] a volunteer.

(28) Strengths-based--Concept used in wraparound plan-
ning that identifies, builds on and enhances the capabilities, knowl-
edge, skills and assets of the child and family, their community, and
other team members. The focus is on increasing functional strengths
and assets rather than on the elimination of deficits.

(29) [(25)] Uniform assessment--An assessment tool
adopted [promulgated] by the department that includes the Adult
Texas Recommended Assessment [Autherization] Guidelines, the
Texas Implementation of Medication Algorithms scales for adults,
and the Children and Adolescent Texas Recommended A ssessment
[Authorization] Guidelines.

(30) [(26)]Utilization management guidelines--Guidelines
[promulgated] by the department that establish the type, amount, and
duration of MH case management services for each LOC.

(31)  [(27)] Wraparound process planning--A philosophy
of care that includes a definable planning process involving the child
and family that resultsin a unique set of community services and natu-

ral supportsindividualized for that child and family to achieve a posi-
tive set of outcomes. Wraparound processplanning isfor achild or ado-
lescent: [A strength-based, family-centered, community-based plan-
ning process approved by the department through which a MH case
management plan is developed.]

(A) with serious emotional disturbance;

(B) who has multiple, complex needs;

(C) who may have placement issues; and

(D) whoisauthorized for aLOC inclusive of intensive
case management.

8412.405. Eligibility for MH Case Management Services.

[(@] Anindividua iseligiblefor general revenue-funded MH
case management services if the individual:

(1) isaresident of the State [state] of Texas;

(2) isanadult with a severe and persistent mental illness,
or achild or adolescent with a serious emotional disturbance;

(3) does not have a single diagnosis of mental retardation,
pervasive developmental disorder, or substance use disorder; and

(4) qualifies for an LOC that includes MH case manage-
ment services. [;]

[(b) Anindividua is eligible for Medicaid-funded MH case
management servicesif, in additionto thecriteriaset forth in subsection
(&) of this section; the individual is]

[(1) ©igiblefor Medicaid;]
[(2) not an inmate of a public ingtitution; as defined in 42
CFR & ;

[(3) not aresident of an intermediate care facility for per-
sons with mental retardation as described in 42 CFR 8440.150;]

[(4) not aresident of an IMD;]

[(5) not aresident of a Medicaid-certified nursing facil-
ity, unlessthe individual has been determined through a pre-admission
screening and resident review assessment to be eligible for the special-
ized service of MH case management services or the individual is ex-
pected to be discharged to a non-institutional setting within 180 days;]

[(6) not a recipient of case management services under
another Medicaid program, e.g. the Home and Community Services
(HCS) waiver program or Texas Health Steps; and]

[(7) not apatient of ageneral medical hospital.]

§412.406. Establishing Type, Amount, and Duration of MH Case
Management Services.

(@ The department or its designee will make the initial deter-
mination of an individual’s LOC using the uniform assessment which
isreferenced as Exhibit A in §412.415 of thistitle (relating to Guide-
lines [Exhibits]); and the utilization management guidelines which are
referenced [as Exhibit B] in §412.415 of thistitle. If the LOC includes
MH case management services, the department or its designee will au-
thorize the individual to receive either routine or intensive MH case
management services.

(b) - (d) (No change.)

(e) Upon receipt of a request submitted in accordance with
subsection (c) or (d) of this section, the department or itsdesignee will:

(1) (Nochange.)
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(2) based on the review of documentation and an evalua-
tion of available resources, authorize or deny an LOC for the individ-
ual, and if authorized, it will authorize the individual to receive either
routine or intensive MH case management services; [and]

(3) if applicable, authorize or deny arequest for additional
units of service; and[:]

(4) communicate to the individual or LAR, no longer than
7 days after the determination has been made, whether the service has
been authorized or denied.

8412.407. MH Case Management Services.
(@ - (b

(c) A casemanager assignedto anindividua whoisauthorized
to receive intensive MH case management services must:

(1) meet face-to-face with the individual and the individ-
ual’s LAR or primary caregiver within seven days after the case man-
ager is[was| assigned to theindividual or within seven days after dis-
charge from an inpatient psychiatric setting, whichever islater, or doc-
ument the reasons the meeting did not occur;

(2) - (4 (Nochange)

(5) gather information about the individual’s strengths and
service needs across life domains from relevant sources, including:

(A) - (D) (No change)

(E) other sourcesidentified by theindividual or LAR or
primary caregiver;

(No change.)

(6) utilize wraparound planning to develop an MH case
management plan that addresses the individual’s unmet needs across
life domains and that includes:

(A) aprioritized list of the individual’s unmet needs
which includes a discussion of the priorities and needs expressed by

(9) upon notification that theindividual isin crisis, coordi-
nate with the appropriate providers of emergency services to respond
to the crisis, as described in 8412.314 of thistitle; and

(10) (No change.)

(d) A case manager must notify an individual in writing of
the process for making a complaint to the client rights officers of the
provider and the department if the individual expresses dissatisfaction
with:

(1) scheduling meetings with the case manager; [;] or
(2) (Nochange)
8412.408. Service Limitations.
(@ (No change)

(b) Adctivitiesthat do not constitute MH case management ser-
vicesareidentified in the department’s MH Case Management Services
Billing Guidelines, referenced [as Exhibit C] in §412.415 of thistitle
(relating to Guidelines [Exhibitg]).

8412.410. Saff Qualifications.
(@ - (b) (No change)
(c) A staff member who supervises a case manager must:
(1) -(2 (Nochange)
(3) betrained in accordance with 8412.411 of this [the] ti-
tle; and
(4) (No change.)
8412.411. Saff Training.

(@ A case manager and a supervisor of a case manager must
receive training and demonstrate competency in the following areas:

(1) therequirements of this subchapter and of Chapter 412,
Subchapter G, of thistitle (relating to Mental Health Community Ser-

theindividual and the individual’s LAR;

(B) adescription of the objective and measurable out-
comes for each of the unmet needs as well as a projected time frame
for each outcome;

(C) (Nochange)

(D) alistof thenecessary servicesand service providers
and the availability of the services;

(E) - (F) (No change)

(7) assisttheindividua in gaining accessto the needed ser-
vices and service providers including:

(A) - (B) (No change)

(C) arranging, and if necessary to facilitate linkage, ac-
companying theindividua to initial meetings and non-routine appoint-
ments;

(D) - (F) (No change)

(8) monitor the individual’s progress toward the outcomes
set forth in the MH case management plan including;

(A) - (E) (No change.)

(F) identifying barriers to accessing services or to ob-
taining [ebtain] maximum benefit from services,

(G)- (J (Nochange)

vices Standards);

(2) [(1)] the nature of mental illness and serious emotional
disturbance;

(3) [(2)] the dignity and rights of an individual in accor-
dance with Chapter 404, Subchapter E, of thistitle (relating to Rights
of Persons Receiving Mental Health Services);

(4) [(3)] awareness and sensitivity in communicating and
coordinating services with an individual who has a specia physical
need such as a hearing or visual impairment [interacting with an in-
dividual who has a special physical need such as a hearing or visual
impairment];

(5) [(4)] responding to an individual’s language and cul-
tural needs through knowledge of customs, beliefs, and values of vari-
ous, racial, ethnic, religious, and social groups;

(6) [(5)] identifying, preventing, and reporting abuse,
[and] neglect and exploitation in accordance with Chapter 414, Sub-
chapter L, of thistitle (relating to Abuse, Neglect, and Exploitation in
Loca Authorities and Community Centers);

[(6) the requirements of this subchapter;]
(7) - (8) (No change)

(9) developing andimplementing an MH case management
plan if the case manager is providing intensive MH case management
services to a child or adolescent;
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(10) - (11) (No change)

(12) co-occurring psychiatric and substance use disorders,
asdescribed in Chapter 411, Subchapter N of thistitle (relating to Stan-
dards for Services to Individuals [Persons] with Co-Occurring Psychi-
atric and Substance Use Disorders (COPSD));

(13) - (17) (No change)
(b) (No change.)
8412.412. Documentation of MH Case Management Services.

(@ A case manager must document the provision of MH case
management services, aswell as attemptsto provide MH case manage-

(1) (No change.)

(2) if the service does not involve face-to-face contact with
the individual, document:

(A) - (B) (No change)

(C) if the service involves face-to-face or telephone
contact, and the person with whom the contact was made;

(D) (No change.)

(E) the case manager’s signature and credentials of
QMHP-CS or CSSP; and [:]

(3) A case manager must document referrals made and the
disposition of each referral.

(b) (No change.)
8412.413. Medicaid Reimbursement.
(@ - (b) (No change.)

() Thedepartment will not reimburse aprovider for Medicaid
MH case management services if:

®-0

(4) the service provided was not the type, amount, and du-
ration authorized by the department or its designee; [or]

(No change.)

(5) the service was not provided or documented in accor-
dance with this subchapter; or [-]

(6) theserviceprovidedisin excess of 8 hours per individ-
(d)- (e) (No change.)

(f) An individua is eligible for Medicaid-funded MH case
management servicesif, in addition to the criteria set forth in §412.405
of thistitle (relating to Eligibility for MH Case Management Services),

(1) eligiblefor Medicaid;
(2) not an inmate of a public institution, as defined in 42

(3) not aresident of an intermediate care facility for per-
sons with mental retardation as described in 42 CFR 8440.150;

(4) not aresident of an IMD;

(5) not aresident of a Medicaid-certified nursing facility,
unless the individual has been determined through a pre-admission
screening and resident review assessment to be eligible for the spe-
cialized service of MH case management services or the individual is
expected to be discharged to anon-institutional setting within 180 days,

(6) not a recipient of case management services under
another Medicaid program, e.g., the Home and Community Services
(HCS) waiver program or Texas Health Steps; and

(7) not apatient of a general medical hospital .

§412.415. Guidelines [Exhibits].
The following guidelines [exhibits] are referenced in this subchapter.
For information about obtaining copies of the guidelines [exhibits]
contact the Department of State Health Services, Community Mental
Health and Substance Abuse Program Services, Mail Code 2018
[TDMHMR, Behaviora Hedlth Services], PO. Box 12668, Austin,
TX 78711-2668. [:]

(1) Uniform [Exhibit A: uniform] assessment guidelines,
which include [includes]:

(A) Adult Texas Recommended Assessment [Autho-
rization] Guidelines;
(B) - (C) (Nochange.)
(2) Utilization [Exhibit B: utilization] management guide-
lines, which include:
(A) - (B)

(3) [Exhibit C:] MH Case Management Services Billing
Guidelines.

8412.416. References.
The following laws and rules are referenced in this subchapter:

(1) - (3 (Nochange)

(4) Chapter 404, Subchapter E, of this title (relating to
Rights of Persons Receiving Mental Health Services);

(5) [(4)] Chapter 411, Subchapter N of this title (relating
to Standards for Services to Individuals [Persons] with Co-Occurring
Psychiatric and Substance Use Disorders (COPSD));

(6) [(5)] Subchapter G of this chapter (relating to Mental
Health Community Services Standards);

(7) 8412.314 of thistitle (relating to Crisis Services);

(8) Chapter 414, Subchapter L, of this title (relating to
Abuse, Neglect, and Exploitationin Local Authorities and Community
Centers);

(9) [(6)] 8419.457 of thistitle (relating to Crisis Interven-
tion Services);

(10)  [(7)] §419.459 of this title (relating to Psychosocial

(11)  [(8)] 42 CFR §435.1009 and §440.150.

8412.417. Distribution.
(@ This subchapter shall be distributed to:

(1) members of the Department of State Health Services
[Texas Department of Mental Health and Mental Retardation Board]
or the applicable council;
(2) - (4) (Nochange)
(b) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State on April 3, 2006.
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CHAPTER 419. MENTAL HEALTH
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES

The Executive Commissioner of the Health and Human Ser-
vices Commission (HHSC), on behalf of the Department of
State Health Services (department), proposes amendments
to 88419.451 - 419.459, 419.461 - 419.470, and the repeal of
8419.460, concerning mental health rehabilitative services.

BACKGROUND AND PURPOSE

This subchapter describes requirements for the provision of
mental health rehabilitative services. During the 79th Texas leg-
islative session, the legislature appropriated funds to restore the
general counseling benefit to all Medicaid recipients, resulting in
an amendment to the Medicaid State Plan. Due to the restora-
tion of the general counseling benefit to all Medicaid recipients,
the proposed amendments and repeal include the repeal of
§419.460 of this title (relating to Rehabilitative Counseling and
Psychotherapy), thus removing the rehabilitative counseling and
psychotherapy benefit from the array of rehabilitative services.
This change will avoid any duplication of the service that could
result in double billing by providers.

Proposed amendments include removal of the word "Medicaid"
from the title of the subchapter and from various provisions
throughout the affected sections, to reflect that the subchapter
applies to all MH rehabilitative services, not just Medicaid
rehabilitative services. In addition, throughout the rules, all
references to the department are changed from the Texas
Department of Mental Health and Mental Retardation to the
Department of State Health Services.

Another proposed change is the addition of skills training and
development in a group modality (as opposed to one-to-one), to
reflect the current understanding, described in recent published
scientific literature, that providing this service in a group modality
is effective in treating children and adolescents.

Certain language is moved from 8419.455, relating to Eligibil-
ity, to 8419.465, relating to Medicaid Reimbursement. These
changes are proposed to more accurately reflect that, although
an individual may meet the basic eligibility criteria for MH case
management services, circumstances sometimes exist in which
those services are not reimbursable under Medicaid. Moving the
language to the section concerning Medicaid reimbursement is
intended to assist readers in understanding this distinction.

The proposed amendments require that psychosocial rehabilita-
tive services must be provided by members of a clearly defined
therapeutic team, and the role and function of that team is de-
scribed. New language is also proposed to better define and
clarify the components of "coordination services" as that term is
used in this subchapter.

Additionally, Government Code, 82001.039, requires that
each state agency review and consider for re-adoption each

rule adopted by that agency pursuant to the Government
Code, Chapter 2001 (Administrative Procedure Act). Sections
419.451-419.470 have been reviewed and the department has
determined that reasons for adopting the sections continue to
exist because rules on this subject are needed.

SECTION-BY-SECTION SUMMARY

Certain grammatical and formatting changes are proposed
throughout the rules, as well as removal of the word, "Medicaid,"
from §8419.451-419.456, 419.458, 419.459, 419.461-419.467,
and 419.470. References in §419.453 to the Texas Department
of Mental Health and Mental Retardation (TDMHMR), and
in 8419.468 and the division of Behavioral Health Services,
are changed to the Department of State Health Services. A
reference in 8419.470 to TDMHMR or the applicable council is
changed to the State Health Services Council. In addition to
these changes, the following amendments are proposed.

Section 419.453, relating to Definitions, is amended by revis-
ing the definition of the term, "Medicaid provider." A separate
definition of the term, "provider," is added as a newly defined
term. Also, within the definition of "MH rehabilitative services,"
the term, "psychosocial rehabilitation services," is changed to
"psychosocial rehabilitative services." In addition, the definition
of "MH rehabilitative services" is amended by deleting rehabili-
tative counseling and psychotherapy from the list of enumerated
services that are within the array of available rehabilitative ser-
vices as a result of the restoration of the general counseling ben-
efit to all Medicaid recipients.

Also in 8419.453, the definition of "peer provider" is amended
by changing the requirement that a peer provider has at least
one cumulative year of receiving mental health services "from or
through the department" to a requirement that the person has
at least one cumulative year of receiving mental health services
"for a disorder that is treated in the target population for Texas."
This change recognizes that a person may qualify to serve as
a peer provider as a result of receiving mental health services
outside of Texas, as long as they were treated for a disorder
that fall within the target population for Texas. The definition of
"peer provider" is also amended by removing the requirement
that the person "has demonstrated competency in the provision
and documentation of Medicaid MH rehabilitative services in ac-
cordance with this subchapter and the Medicaid MH Rehabilita-
tive Services Billing Guidelines." Deletion of this requirement is
proposed because it would not be realistic to expect that an in-
dividual who is otherwise qualified to serve as a peer provider
would be in a position to demonstrate such competence without
having first served as a peer provider or in some other capacity
as a provider of MH rehabilitative services. To enforce such a
requirement would in most, if not all, instances prevent an indi-
vidual from ever qualifying to serve as a peer provider.

Proposed amendments to §419.455, relating to Eligibility, in-
clude the renumbering of paragraph (1) of this section and the
deletion of text which is proposed to be moved to §419.465 of
this title (relating to Medicaid Reimbursement) to more accu-
rately refer to the availability of Medicaid reimbursement rather
than to eligibility for the service.

Proposed amendments to §419.456, relating to Service Autho-
rization and Treatment Plan, include the addition of language in
subsection (b)(1)(B) of that section, to require that the medical
necessity of crisis intervention services be documented. Also,
subsection (d)(2) is amended by adding language to require that,
at the time a treatment plan is reviewed, the provider must so-
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licit input from the individual, or from the LAR or primary care-
giver of a child or adolescent, regarding the services received to
date and whether the services received have led to improvement
and/or if there are other services to address unmet needs. This
proposed new language replaces language currently in the rule,
which is less specific and requires only that input be solicited re-
garding satisfaction with the services provided. The proposed
new language recognizes that while there may be satisfaction
with a particular service, it does not mean that the individual or
the individual’s LAR or primary caregiver believe that the individ-
ual's needs have been fully met.

Section 419.457, relating to Crisis Intervention Services, is pro-
posed to be amended by deleting subsection (a)(6) because the
rehabilitative counseling and psychotherapy benefit has been re-
moved from the array of rehabilitative services, and the language
in this sub-section could be confused with rehabilitative counsel-

ing.

Section 419.458, relating to Medication Training and Support, is
amended by the addition of language clarifying that medication
training and support services consists of instruction and guid-
ance based on curricula promulgated by the department, includ-
ing the patient/family education program guidelines referenced
in 8§412.468(3) of this title (relating to Guidelines).

Proposed amendments to §419.459 include changing the name
of the title to Psychosocial Rehabilitative Services, and chang-
ing all references to psychosocial rehabilitation services to psy-
chosocial rehabilitative services. In addition, subsection (b)(1)
is amended to require that psychosocial rehabilitative services
must be provided by members of a clearly defined therapeutic
team, and the role and function of that team is described. Sub-
section (b)(3) is also amended, to require that the therapeutic
team be constituted and organized in a manner that ensures that
"every member of the team is knowledgeable of the needs and of
the services available to the specific individuals assigned to the
team." Finally, amendments are proposed to subsection (c)(2),
to more fully describe and clarify the components of "coordina-
tion services," as that term is used in this subchapter.

Section 419.460, relating to Rehabilitative Counseling and Psy-
chotherapy is repealed because the general rehabilitative coun-
seling and psychotherapy service is being restored as a benefit
to Medicaid recipients, effective December 1, 2005.

Proposed amendments to 8419.461, relating to Skills Training
and Development Services, include the deletion of subsection
(b)(3) and (4) of this section, which will allow providers to provide
skills training and development to a child or adolescent in a group
setting. The section is also amended by the addition of language
indicating that skills training and development services may be
provided to an adult, child, adolescent, LAR, or primary caregiver
of a child or adolescent. The section is also amended by the
deletion of subsection (b)(9) of this section, which requires that
skills training and development services provided to an LAR or
primary caregiver of a child or adolescent must be provided by
either a QMHP-CS or a CSSP.

Proposed amendments to 8419.462, relating to Day Programs
for Acute Needs, include the addition of two new components
of symptom management training, which involves providing as-
sistance and training to individuals in recognizing and reducing
their symptoms. The proposed additional components involve
training in ways to avoid symptomatic episodes.

Proposed amendments to 8419.464, relating to Staff Member
Training, include the addition of language to subsection (a)(2)(B)

of this section, clarifying that staff must be trained on skills train-
ing curricula that has been reviewed and approved by the de-
partment.

Section 419.465, relating to Medicaid Reimbursement, clarifies
that a provider may only bill for medically necessary services
to Medicaid-eligible individuals. It further clarifies that with the
exception of crisis intervention services and psychosocial reha-
bilitative services that are being provided in a crisis situation,
the department will not reimburse a Medicaid provider for any
combination of MH rehabilitative services delivered in excess of
8 hours per individual per day. The amended rule clarifies that
crisis services shall be provided to the individual until the crisis
is resolved. The section is also amended by the addition of lan-
guage that is proposed for deletion from §419.455 of this title (re-
lating to Eligibility), as it more accurately refers to the availability
of Medicaid reimbursement than to eligibility for the services.

Section 419.468 is renamed as "Guidelines." In addition, the text
of the rule is amended by changing references to "exhibits" are
changed to "guidelines," and by correcting the department’s ad-
dress for purposes of obtaining copies of any of the guidelines.

Section 419.469, relating to References, is amended by the ad-
dition of several rules that are referenced in the subchapter.

Section 419.470, relating to Distribution, includes the addition of
language requiring distribution of this subchapter to the mem-
bers of the State Health Services Council, and also to be made
available by the chief executive officer of each provider to all staff
members who deliver MH rehabilitative services.

FISCAL NOTE

Michael D. Maples, Manager, Program Services Unit for the
Community Mental Health and Substance Abuse Section, has
determined that, for each year of the first five years that the sec-
tions will be in effect, there will be fiscal implications to state and
local governments as a result of enforcing and administering the
sections as proposed. Because the federal Medicaid program is
a cost reimbursement program, however, the proposed sections
will not result in any significant increase or decrease in costs
or revenues to either the state or the LMHAS, as more fully
explained below.

The department allocates general revenue to the local mental
health authorities (LMHAS) to be used for a variety of mental
health community services (the LMHAs are community centers
or other entities established by local governments and are, there-
fore, local governments). In addition, the LMHAs are reimbursed
through the federal Medicaid program for providing certain men-
tal health services. Mr. Maples estimates that there will be a de-
crease in federal funds (and thus, revenues) to the department
and to the LMHAs as a result of the discontinuation of the reha-
bilitative counseling and psychotherapy benefit. The decreased
revenues are estimated to be $304,438 for each of fiscal years
2007 - 2011. However, the decreased revenues to the state will
be offset by the restoration of the Medicaid general counseling
benefit by HHSC.

Mr. Maples also estimates that there will be an increase in fed-
eral funds (and, thus, revenues) to the department and to the
LMHAs as a result of the new Medicaid benefit of group skills
training for children and adolescents. The increased revenues
are estimated at $95,839 for each of fiscal years 2007 - 2011.
While these increased revenues are less than the decreased
revenues resulting from the discontinuation of the rehabilitative
counseling and psychotherapy benefit, they represent less than
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one-half of one percent of the federal funding attributable to the
delivery of community mental health services in Texas.

Because the federal Medicaid program is a cost reimbursement
program, any increase in costs to state or local governments
are anticipated to be equal to the estimated increase in federal
revenues for both state and local governments. Therefore, for
each year of the first five years that the sections will be in effect,
Mr. Maples has determined that there is no foreseeable increase
or decrease in costs to state or local governments as a result of
enforcing or administering the proposed sections.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Maples has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed. This was determined by interpreta-
tion of the rules that small businesses and micro-businesses will
not be required to alter their business practices in order to com-
ply with the sections. There are no anticipated economic costs
to persons who are required to comply with the sections as pro-
posed. There is no anticipated negative impact on local employ-
ment.

PUBLIC BENEFIT

In addition, Dave Wanser, Deputy Commissioner, has deter-
mined that, for each year of the first five years that the sections
will be in effect, the public will benefit from adoption of the
sections. The public benefit anticipated as a result of enforcing
or administering the sections is to ensure the availability of
mental health rehabilitative services, that the need for such
services is appropriately assessed and authorized, that the
uniqueness of services is clearly delineated between adult
and child, that such services will be provided by qualified and
trained staff, that correctly provided and documented services
will be appropriately reimbursed by the department and that a
fair hearings process is available.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specially intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not re-
strict or limit an owner’s right to his or her property that would oth-
erwise exist in the absence of government action and, therefore,
do not constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Chris Dewitt,
Department of State Health Services, Mental Health and Sub-
stance Abuse Program Services Unit, 909 West 45th Street,
Mail Code 2018, Austin, Texas 78751, or by email to chris.de-
witt@dshs.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

SUBCHAPTER L. MENTAL HEALTH
REHABILITATIVE SERVICES

25 TAC 88419.451 - 419.459, 419.461 - 419.470
STATUTORY AUTHORITY

The amendments are authorized by Health and Safety Code,
8534.052, which requires the adoption of rules necessary and
appropriate to ensure the adequate provision of community
based mental health services through a local mental health
authority; Health and Safety Code, §534.053, which requires the
department to ensure that psychosocial rehabilitation programs
are available in each local mental health authority service area;
and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies necessary for the operation and provision of health
and human services by the department and for the administra-
tion of Health and Safety Code, Chapter 1001.

The amendments affect Government Code, Chapter 531; and
Health and Safety Code, Chapters 534 and 1001.

§419.451. Purpose.

The purpose of this subchapter is to describe the requirements for the
provision of [Medicaid] mental health rehabilitative services.

§419.452. Application.

This subchapter appliesto providers of [Medicaid] mental health reha-
bilitative services.

8419.453. Definitions.

Thefollowing words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) - (3) (No change)

(4) Arrangement--A contract between a [Medicaid]
provider and a person or entity for the provision of [Medicaid] MH
rehabilitative services.

(5) Authorization period--The duration for which the
[Medicaid] provider has obtained authorization in accordance with
8419.456(a) of thistitle (relating to Service Authorization and Treat-
ment Plan).

(6) - (9) (No change)

(10) CSSP or community services specialist--A staff mem-
ber who, as of August 30, 2004:

(A) - (B) (Nochange)

(C) hasdemonstrated competency in the provision and
documentation of [Medicaid] MH rehabilitative servicesin accordance
with this subchapter and the [Medicaid] MH Rehabilitative Services
Billing Guidelines.

(11) CSU or crisis stabilization unit--A crisis stabilization
unit licensed under Chapter 577, of the Texas Health and Safety Code
and Chapter 134 of thistitle (relating to Private Psychiatric Hospitals
and Crisis Stabilization Units [Licensing Rules]).

(12) (No change.)
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(13) Department--Department of State Health Services
[The Texas Department of Mental Health and Mental Retardation or
its successor].

(14) Direct clinical supervision--An LPHA's interaction
with a peer provider to ensure that [Medicaid] MH rehabilitative
services provided by the peer provider are clinically appropriate and
in compliance with this subchapter by:

(A) (No change.)

(B) conducting, at least monthly, adocumented face-to-
face observation of the peer provider providing [Medicaid] MH reha-
bilitative services.

(15) - (17) (No change.)

(18) Individual--A person seeking or receiving [Medicaid]
MH rehabilitative services.

(19) - (23) (No change.)

(24) LOC or level of care--A designation given to the de-
partment’s standardized packages of [Medicaid] MH rehabilitative ser-
vices, based on the uniform assessment and utilization management
guidelines referenced in §419.468 of thistitle (relating to Guidelines),
which specify the type, amount, and duration of [Medicaid] MH reha-
bilitative servicesto be provided to an individual .

(25) (No change.)

(26) LVN or vocational nurse--A person who is licensed
asavocational nurse by the Texas Board of Nurse Examinersin accor-
dance with Texas Occupations Code, Chapter 301 or, prior to February
1, 2004, was licensed as a licensed vocational nurse by the Texas
Board of Nurse Examiners in accordance with Texas Occupations
Code, Chapter 302, and whose license has not yet expired.

(27) (No change.)

(28) [Medicaid] Mental health (MH) rehabilitative ser-
vices-Services that [are reimbursed by Medicaid and]:

(A) - (B) (No change)
(C) consist of the following services:
(@) - (ii) (Nochange)

(iii) psychosocia rehabilitative [rehabilitation] ser-
vices which consist of the following component services:

(1) - (V1) (No change))
[(iv) rehabilitative counseling and psychotherapy;]

(iv)  [€»)] skills training and development services,
and

(V) [{vi)] day programs for acute needs which con-
sist of the following component services;

(I) psychiatric nursing services;

(I1)  pharmacological instruction;

(I11)  symptom management training; and
(IV) functional skills training.

(29) Medicaid provider--A Medicaid-enrolled provider
with which the department has a Medicaid provider agreement to pro-
vide MH rehabilitative services under the State's Medicaid Program
[An entity with which the department has a provider agreement to
provide Medicaid MH rehabilitative services).

(30) - (31) (No change.)

(32) On-site-A location operated by a [the Medicaid]
provider or a person or entity under arrangement with the [Medicaid]
provider at which [Medicaid] MH rehabilitative services are provided,
such as aclinic, clubhouse, or office.

(33) Peer provider--A staff member who:
(A) (No change.)

(B) hasat least one cumulative year of receiving mental
health services for adisorder that istreated in the target population for
Texas [from or through the department]; and

(C) isunderthedirectclinical supervision of an LPHA[;
and]
has demonstrated competency in the provision and
documentation of Medicaid MH rehabilitative services in accordance
with this subchapter and the Medicaid MH Rehabilitative Services
Billing Guidelines).
(34) - (38) (Nochange.)

(39) Provider--An entity with which the department has a
contractual agreement for the provision of MH Rehabilitative Services.

(40) [(39)] Psychologist--A person who is licensed as a
psychologist by the Texas State Board of Examiners of Psychologists
in accordance with Texas Occupations Code, Chapter 501.

(41) [(40)] QMHP-CS or qudified mental health profes-
sional-community services--A staff member who meets the definition
of aQMHP-CS set forth in Chapter 412, Subchapter G of thistitle (re-
lating to Mental Health Community Services Standards).

(42) [(41)] RN or registered nurse--A staff member who
is licensed as a registered nurse by the Texas State Board of Nurse
Examiners in accordance with Texas Occupations Code, Chapter 301.

(43) [(42)] Staff member--Personnel of a Medicad
provider including a full-time and part-time employee, contractor,
[and] intern, and [but excluding] a volunteer.

(44) [{43)] Therapeutic team--A group of staff members
who work together in a coordinated manner for the purpose of provid-
ing comprehensive mental health services to an individual.

(45) [(44)] Uniform assessment--An assessment tool
adopted [promulgated] by the department that includes the Adult
Texas Recommended Assessment [Authorization] Guidelines, the
Texas Implementation of Medication Algorithms Scales for Adults,
and the Children and Adolescent Texas Recommended Assessment

[Authorization] Guidelines.

(46) [(45)] Utilization management guidelines--Guide-
lines developed [promulgated] by the department that establish the

type, amount, and duration of [Medicaid] MH rehabilitative services
for each LOC.

§419.454. General Requirements for Providers of [Medicaid] MH
Rehabilitative Services.

(@ Compliance with MH community standards. In addition
to complying with this subchapter, a [Medicaid] provider must also
comply with Chapter 412, Subchapter G of thistitle (relating to Mental
Health Community Services Standards) in the provision of [Medicaid)]
MH rehabilitative services, as described in 8412.304(a)(4) [(5)] and
(b)(4) of thistitle (relating to Responsibility for Compliance).

(b) Staff supervision and oversight. A [Medicaid] provider
must devel op policies and procedures for the supervision and oversight
of CSSPs and peer providers.

(c) Service provision under arrangement.
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(1) A [Medicaid] provider may choose to have any [Med-
icaid] MH rehabilitative service provided by a person or entity under
arrangement.

(2) A [Medicaid] provider must ensure that if [Medicaid]
MH rehabilitative services are provided under arrangement, then the
person or entity delivering the [Medicaid] MH rehabilitative services
under arrangement complies with all applicable federal and state laws,
rules, and regulations, and any provider manuals and policy clarifica
tion letters promulgated by the department.

(d) Prohibitions against discrimination and retaliation.

(1) A [Medicaid] provider may not discriminate against
an individual based on race, color, national origin, religion, sex, age,
disability, co-occurring disorder or political affiliation. A [Medicaid]
provider may not deny [Medicaid] MH rehabilitative services to an
individual based on sexual orientation.

(2) A [Medicaid] provider must ensure that anindividual’s
refusal of any service offered by the [Medicaid] provider does not pre-
clude the individual from accessing a needed [Medicaid] MH rehabil-
itative service.

§419.455. Eligibility.
Anindividua iseligible for [Medicaid] MH rehabilitative servicesif:
(1) theindividual:
(A) isaresident of the State of Texas;
[(B) iseligiblefor Medicaid;]
(B) [(C)] isanadult with asevere and persistent mental
!Lr&ess or a child or adolescent with a serious emotional disturbance;
(C©) [(D)] qualifiesfor aLOC;

[(E) isnotaninmateof apublicinstitution asdefinedin
42 CFR §435:1009;]

[(F) isnotaresident of an intermediate care facility for
persons with mental retardation as described in 42 CFR §440.150;]

[(G) isnotaresident inan IMD;]

[(H) isnotaresidentinaMedicaid-certified nursing fa-
cility unless the individual has been determined through a i
sion screening and annual resident review assessment to be eligible for
the specialized service of Medicaid MH rehabilitative services; and]

[(H isnot apatient in ageneral medical hospital;] and

(2) adetermination that there is a medical necessity for
[Medicaid] MH rehabilitative servicesfor theindividual hasbeen made
by an LPHA whois:

(A) - (B) (No change)

(C) acontractor of an entity designated to make such
determinations on behalf of the department, if the LPHA is not oth-
erwise employed by or contracting with an entity providing [Medie-
aid] MH rehabilitative services under arrangement with a [Medicaid]
provider.

8419.456. Service Authorization and Treatment Plan.
(@) Prerequisitesto provision of services.

(1) Except as provided for crisis intervention services in
subsection (b) of this section, prior to a [Medicaid] provider provid-
ing [Medicaid] MH rehabilitative servicesto an individual the provider
must:

(A) obtain authorization from the department or its de-
signee for the type(s), amount, and duration of [Medicaid] MH reha-
bilitative services to be provided to the individual in accordance with
the uniform assessment which is referenced [as Exhibit A] in 8419.468
agement guidelineswhich are referenced [as Exhibit B] in §419.468 of
this title; and

(B) incollaborationwiththeindividual, develop atreat-
ment plan for theindividual in accordance with §412.315(b) of thistitle
(relating to Assessment and Treatment Planning) that also includes a
list of the type(s) of [Medicaid] MH rehabilitative services authorized
in accordance with subparagraph (A) of this paragraph.

(2) A [Medicaid] provider must develop the treatment plan
required by paragraph (1)(B) of this subsection within ten days after
the date it obtains authorization from the department or its designee
for the type(s), amount, and duration of [Medicaid] MH rehabilitative
services.

(b) Documentation of medical necessity and treatment plan
requirements for crisis intervention services [Authorization and treat-
ment plan regquirements for crisis intervention services).

(1) AnLPHA must, withintwo business days after the pro-
vision of the crisis intervention services:

(A) (No change)

(B) if adeterminationismadethat thereisamedical ne-
cessity for crisisintervention services, document the medical necessity
for [autherize] such services.

(2) A[Medicaid] providerisnot requiredto develop atreat-
ment plan for the provision of crisis intervention services.

() Reauthorization of [Medicaid] MH rehabilitative services.

(1) Prior to the expiration of the authorization period or
of the depletion of the amount of services authorized, the [Medicaid]
provider must make a determination of whether the individual contin-
ues to need [Medicaid] MH rehabilitative services.

(2) If the determination is that the individual continues to
need [Medicaid] MH rehabilitative services, the [Medicaid] provider
must:

(A) reguest another authorization from the department
or its designee for the same type and amount of [Medicaid] MH reha-
bilitative service previously authorized; or

(B) submit arequest to the department or its designee,
with documented clinical reasonsfor such request, to changethetypeor
amount of [Medicaid] MH rehabilitative services previously authorized
if:

(i) the[Medicaid] provider determines that the type
or amount of [Medicaid] MH rehabilitative services previously autho-
rized is inappropriate to address the individual’s needs; and

(if) the criteria described in the utilization manage-
ment guidelines for changing the type or amount of [Medicaid] MH
rehabilitative services has been met.

(d) Review of treatment plan.

(1) The [Medicaid] provider must review the treatment
plan to determine if the plan adequately addresses the needs of the
individual:

(A) - (C) (Nochange)
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(2) Atthetimethetreatment plan isreviewed, the [Medic-
aid] provider must:

(A) salicit input from the individual and the LAR or
primary caregiver of a child or adolescent regarding the services re-
ceived to date and whether the services received have led to improve-
ment and/or if there are other services to address unmet needs [about
whether they are satisfied with the services provided]; and

(B) (Nochange)

(e) Revisionstothetreatment plan. If, after review of thetreat-
ment plan the [Medicaid] provider determines that the treatment plan
does not adequately addressthe needs of theindividual, the [Medicaid]
provider must, as appropriate:

(1) (Nochange.)

(2) request authorizationfor achangein thetype or amount
of the [Medicaid] MH rehabilitative services authorized.

8419.457. Cridis Intervention Services.

(@) Description. Crisisintervention services are interventions
provided in response to a crisisin order to reduce symptoms of severe
and persistent mental illness or serious emationa disturbance and to
prevent admission of an individual to a more restrictive environment.
Crisisintervention services include:

(1) - (4 (Nochange)
(5) redlity orientation to help the individua identify and
manage their symptoms of mental illness. [; and]
[(6) providing guidance and structure to the individual in
adapting to and coping with stressors)
(b) (No change.)

8419.458. Medication Training and Support Services.

(@) Description. Medication training and support servicescon-
sists of instruction and guidance [are training] based on curricula pro-
mulgated by the department. The curricula include the Patient/Family
Education Program Guidelines referenced in §419.468(3) of thistitle
(relating to Guidelines), and other materials which have been formally
reviewed and approved by the department, to assist an individual in: [,
which is referenced as Exhibit C in 8419.468 of this title (relating to
Exhibits), to assist an individua in:]

(1) - (6) (Nochange)

(b) Conditions.

(1) Medication training and support services may be pro-

vided to:
(A) (No change)
(B) ané€ligible[a] child or adolescent; or

(C) theLARorprimary caregiver of aneligible[a] child
or adolescent.

(2) - (8) (Nochange)

(c) Frequency and duration. The provision of medication
training and support services must be in accordance with the amount
and duration for which the [Medicaid] provider has obtained autho-
rization in accordance with §419.456 of this title (relating to Service
Authorization and Treatment Plan).

(@) Description. Psychosocia rehabilitative [rehabilitation]
services are social, educational, vocational, behavioral, and cognitive

interventions provided by members of an individual’s therapeutic team
that address deficitsin the individual’s ability to develop and maintain
socia relationships, occupational or educational achievement, and
independent living skills that are the result of a severe and persistent

services may also address the impact of co-occurring disorders upon
the individual’s ability to reduce symptomology and increase daily
functioning.  Psychosocia rehabilitative [rehabilitation] services

consist of the following component services:
(1) - (6) (Nochange)
(b) Conditions.
(1) Psychosocia rehabilitative services:
(A) may only be provided to an eligible adult;
(B) - (E) (No change)

(2) Psychosocial Rehabilitative Services must be provided
by members of a clearly identified therapeutic team.

(3) Thetherapeutic team must be constituted and organized
in a manner that ensures that:

(A) theteam includes a sufficient number of staff to ad-
equately address the rehabilitative needs of individuals assigned to the
team;

(B) team members are appropriately credentialed to
provide the full array of component services;

(C) team membershaveregularly schedul ed team meet-
ings either in person or by teleconference; and

(D) every member of the team is knowledgesble of the
needs and of the services available to the specific individual s assigned
to the team.

(4) [2)] Independent living services, coordination ser-
vices, employment related services, and housing related services, as
described in subsection (c)(1) - (4) of this section, must be provided
by:

(A) aQMHP-CS;
(B) aCSSP; or
(C) apeer provider.
(5) [(3)] Medication related services, as described in sub-

section (c)(5) of this section, must be provided by alicensed medical
personnel.

(6) [(4)] Crisisrelated services, as described in subsection
(c)(6) of this section, must be provided by a QMIHP-CS.

(7) [(5)] Aspart of the provision of coordination services
described in subsection (c)(2) of this section, a QMHP-CS must con-
duct the uniform assessment at intervals specified by the department to
determine the type, amount, and duration of [Medicaid] MH rehabili-
tative services.

services.
(1) (Nochange)

(2) Coordination services are training activities that assist
anindividual inimproving their ability to gain [gaining] and coordinate
[coordinating] access to necessary care and services appropriate to the
needs of theindividual. Coordination services include instruction and
guidance in such areas as [Such services include]:
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(A) assessment--identifying strengths and areas of need

dividual’s need for services (e.g., medical, educational, social, or sub-
stance use services), which includes the administration of the uniform
assessment];

(B) treatment planning--prioritizing needs and estab-
lishing life and treatment goals, selecting interventions, developing
and revising treatment plans [treatment planning with the individual
to develop goals and identify a course of action to respond to the
assessed needs];

(C) access--identifying potential service providers and
support systems across al life domains (e.g., medical, social, educa-
tional, substance use), initiating contact with providersand support sys-
tems including advocacy groups [referral to the appropriate medical,
social, educational, substance use providers or other programs and ser-
vices];

(D) coordination--setting  appointments,  arranging
transportation, facilitating communication between providers [referral
to support services and advocacy groups]; and

(E) advocacy--asserting treatment needs, requesting
specia accommodations, evaluating provider effectiveness and com-
pliance with the agreed upon treatment plan; requesting improvements
and modifications to ensure maximum benefit from the services and
supports [monitoring and follow-up to ensure that the treatment plan
developed in accordance with 8412.315(b) and (c) of thistitle (relating
to Assessment and Treatment Planning) is implemented effectively
and adequately addresses the needs of the individual].

(3) - (6) (Nochange)

(d) Frequency and duration. The provision of psychosocia re-
habilitative services must be in accordance with the amount and dura-
tion for which the [Medicaid] provider has obtained authorization in
accordance with §419.456 of thistitle (relating to Service Authoriza-
tion and Treatment Plan).

8419.461. Skills Training and Development Services.

(@) Description.

(1) Skillstraining and devel opment servicesistraining pro-
vided to an eligible individual or the LAR or primary caregiver of an
eligible [a] child or adolescent. Such training:

(A) - (C) (No change)
(2) - (3) (Nochange)
(b) Conditions.

(1) Skillstraining and development services may be pro-
vided to:

(A) an€ligible adult;
(B) anédligible[a] child or adolescent; or
(C) (Nochange)

(2) Skillstraining and devel opment services provided to an
adult, child, adolescent, LAR or primary caregiver of achild or adoles-
cent may be provided:

(A) - (B) (No change)

[(3) Skillstraining and devel opment services provided to a
child or adolescent must be provided one-to-one; except that the LAR
or primary caregiver may also be present.]

[(4) Skills training and development services provided to
an LAR or primary caregiver of achild or adolescent must be provided
one-to-one, except that the child or adolescent may also be present.]

(3) [(5)] Skillstraining and devel opment services may be
provided:

(A) on-site; or
(B) in-vivo.

(4) [(6)] Skillstraining and devel opment servicesprovided
to a child or adolescent must be provided according to curricula ap-
proved by the department.

(5) [(A] Skillstraining and devel opment services provided
to an adult must be provided by:

(A) aQMHP-CS;
(B) aCSSP; or
(C) apeer provider.

(6) [(8)] Skillstraining and devel opment services provided
to a child or adolescent, LAR or primary caregiver must be provided
by:

(A) aQMHP-CS; or
(B) aCSssP.

[(9) Skills training and development services provided to
an LAR or primary caregiver of achild or adolescent; must be provided
by:]

[(A) aQMHP-CS:; or]
[(B) aCSSP]

(7)  [(10)] Skills training and development services may
not be provided to an individua who is currently admitted to a CSU.

(c) Freguency and Duration. The provision of skills training
and devel opment services must be in accordance with the amount and
duration for which the [Medicaid] provider has obtained authorization
in accordance with §419.456 of this title (relating to Service Autho-
rization and Treatment Plan).

8419.462. Day Programs for Acute Needs.
(@ (No change)
(b) Conditions.
(1) Day programs for acute needs:
(A) may only be provided to dligible adults;
(B) - (C) (No change.)
(2) - (56) (No change)
(c) Components of day programs for acute needs.
(1) - (2) (Nochange)

(3) Symptom management training assists an individua in
recognizing and reducing her or his symptoms and includes training
the individual on:

(A) - (B) (Nochange.)
(C) waysto avoid symptomatic episodes;

(D) [(C)] identification of external circumstances that
trigger the onset of the acute psychiatric symptoms; and

(E) [(D)] relapse prevention strategies;
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(4) (No change.)

(d) Frequency and duration. The provision of day programs
for acute needs must be in accordance with the amount and duration
for which the [Medicaid] provider has obtained authorization in accor-
dance with 8419.456 of thistitle (relating to Service Authorization and
Treatment Plan).

§419.463. Documentation Requirements.

(@ Genera documentation. A [Medicaid] provider must doc-
ument the following for all [Medicaid] MH rehabilitative services:

(1) - (6) (Nochange)

(7) thesignature of the staff member providing the service
and a notation as to whether the staff member is[an LPHA,] aQMHP-
CS, apharmacist, a CSSP, an LVN, or a peer provider; and

(8) any pertinent event or behavior relating to the individ-
ual’s treatment which occurs during the provision of the service.

(b) Servicedocumentation. In additionto therequirementsde-
scribed in subsection (a) of this section, a [Medicaid] provider must
document the following:

(1) for crisisintervention services:

(A) the documentation required by §412.314(c) of this
title (relating to [Documentation of] Crisis Services); and

(B) (No change.)
(2) - (3) (Nochange)
(4) for [Medicaid] MH rehabilitative services other than
crisisintervention services and day programs for acute needs:
(A) - (D) (Nochange.)
(5) (Nochange.)
(c) Frequency of documentation.
(1) (No change)

(2) For [Medicaid] MH rehabilitative services other than
day programs for acute needs, the documentation required by sub-
sections (a) and (b)(1) - (4) of this section must be made after each
face-to-face contact that occurs to provide the [Medicaid] MH rehabil -
itative service.

(3) A [Medicaid] provider must retain documentation in
compliance with applicable federal and state laws, rules, and regula-
tions.

§419.464. Saff Member Training.

(8 Training of staff members. A [Medicaid] provider must
provide training to a staff member to ensure competency in the provi-
sion of [Medicaid] MH rehabilitative services. Such training must be
provided in accordance with the following:

(1) A staff member who provides [Medicaid] MH rehabil-
itative services or supervises the provision of [Medicaid] MH rehabil-
itative services must receive training and demonstrate competency in
the following areas:

(A) - (L) (No change.)

(M) thetreatment of co-occurring psychiatric and sub-
stance use disorders as described in Chapter 411, Subchapter N of this
title (relating to Standards for Services to Individuals [Persons] with
Co-Occurring Psychiatric and Substance Use Disorders (COPSD));

(N) - (O) (No change.)

(2) A saff member who routinely provides or supervises
the provision of Medicaid MH rehabilitative servicesto a child or ado-
lescent must receive training and demonstrate competency in the fol-
lowing areas:

(A) (No change.)

(B) the department’s approved skills training curricula
or one that has been reviewed and approved by the department.

(3) Except for the direct clinical supervision of a peer
provider, which must be provided by an LPHA, the clinical supervision
of the provision of [Medicaid] MH rehabilitative services must be
provided by a QMHP-CS.

(b) Frequency. A staff member must receive the training re-
quired by subsection (a) of this section before assuming responsibilities
in providing or supervising the provision of [Medicaid] MH rehabili-
tative services.

(c) Documentation of training. A [Medicaid] provider must
document that a staff member has successfully completed the training

and hasdemonstrated competenciesin the areas described in subsection
(a) of this section.

§419.465. Medicaid Reimbursement.
(@) Billable and non-billable activities.

(1) A Medicaid provider may only hill for medicaly nec-
essary [Medieaid] MH rehabilitative servicesthat are provided face-to-
face to:

(A) aMedicaid-eligible [an] individual; or

(B) theLAR or primary caregiver of a Medicaid-eligi-
ble child or adolescent.

(2) Thecost of the following activities are included in the

Medicaid MH rehabilitative services reimbursement rate(s) and may
not be directly billed by the Medicaid provider:

(A) (Nochange)

(B) staffing and team meetings to discuss the provision
of [Medicaid] MH rehabilitative servicesto a specific individual;

(C) (Nochange)

(D) documenting the provision of [Medicaid] MH reha
bilitative services;

(E) astaff member traveling to and from alocation to
provide [Medicaid] MH rehabilitative services;

(F) (Nochange)

(G) administering the uniform assessment to individu-
a'swho are receiving psychosocial rehabilitative services.

(b) Non-reimbursable activities.

(1) Thedepartment will not reimburseaMedicaid provider
for any combination of [Medicaid] MH rehabilitative servicesprovided
to an individual who is. [; other than erisis intervention services, de-
livered in excess of 8 hours per individual per day. In addition the
department will not reimburse a Medicaid provider for more than:]

(A) aresident of an intermediate care facility for per-
sons with mental retardation as described in 42 CFR 8§440.150 [two
hours per individual per day of medication training and support ser-
vices|;

(B) aresidentinan IMD [four hours per individual per
day of psychesocial rehabilitation services];
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(C) an inmate of a public ingtitution as defined in 42

documented in accordance with §419.456(b) of this title (relating to

CFR 8§435.1009 [feur heurs per individual per day of rehabilitative

counseling and psychotherapy];

(D) aresident in a Medicaid-certified nursing facility
unless the individua has been determined through a pre-admission
screening and annual resident review assessment to be eligible for the
specialized service of MH rehabilitative services; or [four hours per in-
dividual per day of skills training and development services; and)]

(E) apatientinageneral medical hospital or who is not
Medicaid-€eligible[six heurs per individual per day of day programs for
acute needs).

(2) With the exception of crisis intervention services and
psychosocial rehabilitative services that are being provided in acrisis
situation, the [The] department will not reimburse a Medicaid provider
for any combination of MH rehabilitative services delivered in excess
of 8 hours per individua per day. In addition, the department will not
reimburse a Medicaid provider for more than:

(A) two hours per individual per day of medication
training and support services [exeept for erisis intervention services
authorized in accordance with §419.456(b) of thistitle (relating to Ser-
vice Authorization and Treatment Plan), a Medicaid MH rehabilitative
service that is not included in the individual's treatment plan];

(B) four hours per individua per day of psychosocial

Service Authorization and Treatment Plan) and psychosocia rehabili-
tative services provided in a crisis situation;

(B) aMH rehabilitative service that is not authorized in
accordance with 8419.456 of this title (except for crisis intervention
services documented in accordance with §419.456(b) of thistitle);

(C) aMH rehabilitative service provided in excess of
the amount authorized in accordance with §419.456(a)(1) of thistitle;

(D) aMH rehabilitative service provided outside of the
duration authorized in accordance with §419.456(b) of thistitle;

(E) apsychosocial rehabilitative service provided to an
individual receiving MH case management servicesin accordancewith
Chapter 412, Subchapter | of thistitle (relating to Mental Health Case
Management Services);

(F) aMH rehabilitative service that is not documented
in accordance with §419.462 of this title (relating to Documentation
Reguirements);

(G) aMH rehabilitative service provided to an individ-
ual who does not meet the eligibility criteria as described in §419.455
of thistitle (relating to Eligibility);

(H) aMH rehahilitative service provided to an individ-
ual who does not have a current uniform assessment (except for crisis

rehabilitative serviceswhen the psychosocial rehabilitative servicesare
being provided in non-crisis situations [a Medicaid MH rehabilitative
service that is not authorized in accordance with 8§419.456 of thistitle];

(C) four hours per individual per day of skills training
and development services [a Medicaid MH rehabilitative service
provided in excess of the amount authorized in accordance with
8419.456(a)(1) of thistitle];

(D) six hours per individual per day of day programs
for acute needs; and [a Medicaid MH rehabilitative service provided
outside of the duration authorized in accordance with §419.456(a)(1)
of thistitle;]

(E) crisis services should be provided until resolution

[(E) apsychosocial rehabilitative service provided toan
individual receiving MH case management services in accordance with
Chapter 412, Subchapter | of thistitle (relating to Mental Health Case
Management Services);]

[(F) aMedicaid MH rehabilitative service that is not
documented in accordance with §419.463 of thistitle (relating to Doc-
umentation Reguirements);]

[(G) aMedicaid MH rehabilitative service provided to
an individual who does not meet the eligibility criteria as described in
§419.455 of thistitle (relating to Eligibility);]

[(H) aMedicaid MH rehabilitative service provided to
an individual who is not present, awake, and participating during such
service; and]

[(1) any other activity or service identified as non-re-
imbursable in the department’s Medicaid MH Rehabilitative Services
Billing Guidelines, which is referenced as Exhibit D in §419.468 of
this title (relating to Exhibits).]

(3) Thedepartment will not reimburse aMedicaid provider

for:

(A) aMH rehabilitative service that is not included in
the individual’s treatment plan (except for crisis intervention services

intervention services documented in accordance with §419.456(b) of
this title);

(1) aMH rehahilitative service provided to anindividual
who is not present, awake, and participating during such service; and

(J) any other activity or service identified as non-re-
imbursable in the department’s MH Rehabilitative Services Billing
Guidelines, referenced in §419.468 of thistitle (relating to Guidelines).

(c) Services provided same time and same day.

(1) If aMedicaid provider provides more than one [Megd-
icaid] MH rehabilitative service to an individual at the same time and
on the same day, the Medicaid provider may bill for only one of the
services provided.

(2) A Medicaid provider may bill for a[Medicaid] MH re-
habilitative service provided to achild or adolescent’'s LAR or primary
caregiver at the same time and on the same day the child or adolescent
is receiving another [Medicaid] MH rehabilitative service only if the
staff member providing the serviceto the LAR or primary caregiver is
different from the staff member providing the service to the child or
adolescent.

(d) Servicesprovided beforeafair hearing. If the provision of
a[an Medicaid] MH rehabilitative service is continued prior to a fair
hearing decision being rendered, as required by Texas Administrative
Code, Title 1, §357.7 (relating to Maintaining Benefitsor Services), the
Medicaid provider may hill for such service.

§419.466. Medicaid Provider Participation Requirements.

(® Qualifications. To become a Medicaid provider of [Med-
icaid] MH rehabilitative services, an entity must:

(1) be established as a community mental health center in
accordance with Texas Health and Safety Code, §534.001, that:

(A) providesservicescomparableto [Medicaid] MH re-
habilitative services and the services described in the Texas Health and
Safety Code, §534.053(a)(1) - (7);

(B) (No change)
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(C) conductscriminal history clearanceson al contrac-
tors delivering [Medicaid] MH rehabilitative services and all employ-
ees and applicants of the Medicaid provider to whom an offer of em-
ployment is made and ensures that individuals do not come in contact
with and are not provided services by an employee or contractor of
the Medicaid provider (or employee or contractor of contractors deliv-
ering [Medicaid] MH rehabilitative services under a contract with the
Medicaid provider) who has a conviction for any of the criminal of-
fenses listed in §414.504(g) of this title (relating to Pre-employment
and Pre-assignment Clearance) or for any criminal offense that the
Medicaid provider has determined to be a contraindication to employ-
ment; and

(D) have a Medicaid provider agreement with the de-
partment to provide [Medicaid] MH rehabilitative services; or

(2) be acorporation incorporated or registered to do busi-
ness in the State of Texas that:

(A) hascompleted an application evidencing that it:

(i) provides services comparable to [Medicaid] MH
rehabilitative services and the services described in the Texas Health
and Safety Code, 8534.053(a)(1) - (7);

(i) - (iii) (No change.)

(iv) conducts crimina history clearanceson al con-
tractors delivering [Medicaid] MH rehabilitative services and all em-
ployees and applicants of the corporation to whom an offer of employ-
ment is made and ensures that individuals do not come in contact with
and are not provided services by an employee or contractor of the cor-
poration (or employee or contractor of contractors delivering [Med-
icaid] MH rehabilitative services under a contract with the corpora-
tion) who has a conviction for any of the criminal offenses listed in
8§414.504(qg) of this title or for any criminal offense that the corpora-
tion has determined to be a contraindication to employment;

(B) - (C) (No change.)

(D) hassigned aMedicaid provider agreement with the
department to provide [Medicaid] MH rehabilitative services.

(b) Compliance. A Medicaid provider must:
(1) (No change.)

(2) document and hill for reimbursement of [Medicaid]
MH rehabilitative services in the manner and format prescribed by the
department;

(3) - (5) (Nochange)
8419.467. Fair Hearings.

dividual whose reguest for dligibility for [Medicaid] MH rehabilitative
services is denied or is not acted upon with reasonable promptness,
or whose [Medicaid] MH rehabilitative services have been terminated,
suspended, or reduced by the department is entitled to afair hearingin
accordance with Texas Administrative Code, Title 1, Chapter 357 (re-
lating to Medical Fair Hearings).

(b) Notice. The Medicaid provider must notify the department
or itsdesigneeif the provider has reason to believe that an individual’s
[Medicaid] MH rehabilitative services should be reduced or terminated.

§419.468. Guidelines [Exhibits].

The following guidelines [exhibits] are referenced in this subchapter.
For information about obtaining copies of the guidelines [exhibits]
contact the Department of State Health Services, Community Mental
Health and Substance Abuse Services, Mail Code 2018 [Behavioral

Health Services|, PO. Box 12668, Austin, TX 78711-2668. [1]

(1) Uniform [Exhibit A: uniform] assessment guidelines,

which include [includes]:

(A) Adult Texas Recommended Assessment [Autho-
rization] Guidelines;

(B) - (C) (Nochange))

lines, which include:
(A) - (B) (Nochange.))

(3) Patient/Family Education Program guidelines, which
include [Exhibit C]:

(A) (No change.)

(B) Child and Adolescent-Patient/Family Education
Program [Adult].

(4) [Exhibit D:] Medicaid MH Rehabilitative Services
Billing Guidelines.

8419.469. References.
The following laws and rules are referenced in this subchapter:
(1) (Nochange.)

(2) Texas Administrative Code, Title 1, 8357.7 (relating to
Maintaining Benefits or Services);

(3) [(2)] TexasHedth and Safety Code, Chapters573, 574,
and 577; and §8534.001 and 534.053(a)(1) - (7);

(4) [(3)] TexasCodeof Criminal Procedure, Article 17.032
and Article 42.12, §11(d);

(5 [(4)] Texas Government Code, §662.021;

(6) [(5)] TexasOccupations Code, Chapters 155, 204, 301,
302, 501, 502, 503, 505, and 558;

(7) [(6)] 42 CFR, §435.1009 and §440.150;

(8) [€A] Chapter 134 of thistitle (relating to Private Psy-
chiatric Hospitals and Crisis Stabilization Units [Licensing Rules]);

(9) [(8)] Chapter 404, Subchapter E of thistitle (relating
to Rights of Persons Receiving Mental Health Services);

(10) [(9)] Chapter 411, Subchapter N of thistitle (relating

Psychiatric and Substance Use Disorders (COPSD));

(11) [(20)] Chapter 412, Subchapter G of thistitle (relating
to Mental Health Community Services Standards);

(12) Section 412.314 of this title (relating to Crisis Ser-

vices);

(13) Section 412.315 of thistitle (relating to Provider Re-
sponsihilities for Treatment Planning and Service Authorization;

(14) [(21)] Chapter 412, Subchapter | of thistitle (relating
to Mental Health Case Management Services);

(15) [(12)] Chapter 414, Subchapter L of thistitle (relating
to Abuse, Neglect, and Exploitation in Local Authorities and Commu-
nity Centers); and

(16)  [(23)] Section 414.504(qg) of thistitle (relating to Pre-
employment and Pre-Assignment Clearance) [of Chapter 414, Sub-
chapter K of thistitle (relating to Criminal History Clearances)].
8419.470. Distribution.

(@ This subchapter shall be distributed to:
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(1) members of the State Health Services Council [Texas
Department of Mental Health and Mental Retardation Board or the ap-
plicable council];

(2) (No change.)

(3) chief executive officers of al [Medicaid] providers of
MH rehabilitative services, and

(4) (No change.)

(b) The chief executive officer of each [Medicaid] provider
must make this subchapter readily available to all staff members who
deliver these services and provide a copy of this subchapter to all per-
sons and entities delivering [Medicaid] MH rehabilitative services un-
der arrangement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601986

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER L. MEDICAID MENTAL
HEALTH REHABILITATIVE SERVICES
25 TAC 8§419.460

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Department of State Health Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeal is authorized by Health and Safety Code, §534.052,
which requires the adoption of rules necessary and appropriate
to ensure the adequate provision of community based mental
health services through a local mental health authority; Health
and Safety Code, §534.053, which requires the department
to ensure that psychosocial rehabilitation programs are avail-
able in each local mental health authority service area; and
Government Code, §531.0055, and Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Health and Safety Code, Chapter 1001.

The repeal affects Government Code, Chapter 531; and Health
and Safety Code, Chapters 534 and 1001.

§419.460. Rehabilitative Counseling and Psychotherapy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on April 3, 2006.
TRD-200601987

Cathy Campbell

General Counsel

Department of State Health Services

Earliest possible date of adoption: May 14, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

The Texas Commission on Environmental Quality (commission)
proposes amendments to §114.620 and §114.622. The commis-
sion also proposes new 88114.624, 114.640, 114.642, 114.644,
114.646, and 114.648.

The new and amended sections are proposed to be submitted
to the United States Environmental Protection Agency (EPA) as
revisions to the state implementation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

House Bill (HB) 3469, 79th Legislature, 2005, added Chapter
390 to the Texas Health and Safety Code. This new chapter di-
rects the commission to establish and administer a clean school
bus program within the financial limits set by amended §386.051
and §386.052 (HB 3469, 79th Legislature). This clean school
bus program will fund efforts by school districts to improve the
health of children by reducing emissions of diesel exhaust from
school buses. Reduction of emissions from diesel-powered
school buses will also benefit the public in 0zone nonattainment
areas by reducing emissions of nitrogen oxides (NO ).

The commission is proposing new §8114.640, 114.642, 114.644,
114.646, and 114.648 to establish this program. Under these
proposed sections, school districts, charter schools, and
regional planning organizations would be eligible for reim-
bursement grants for the use of emissions reducing catalysts,
particulate filters, qualifying fuels, and other emissions reducing
add-on equipment or technology that the commission finds will
reduce emissions.

House Bill 2481, 79th Legislature, 2005, added §386.117 to the
Health and Safety Code to add a rebate grant program under the
Texas Emissions Reduction Plan (TERP). New §114.624 is pro-
posed to implement this program. The rebate grant will stream-
line the grant application process for some applicants and will
ease the administrative burden on program staff.

Proposed amendments to §114.622 will clarify that for replace-
ment and repower projects, the baseline vehicle, equipment,
or engine must be scrapped or permanently removed from
the State of Texas. Proposed amendments to 8114.620 and
§114.622 create an option for the commission to use an equiva-
lent measure to the current $13,000 per ton cost effectiveness
standard or an alternative approved by the commission. These
amendments will improve TERP program effectiveness by
ensuring that high-emitting engines cannot be reintroduced into
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an affected county and allowing the commission to increase the
emissions reductions created by grants.

SECTION BY SECTION DISCUSSION

The commission proposes administrative changes throughout
this rulemaking to be consistent with guidance provided in the
Texas Legislative Council Drafting Manual, November 2004, and
to conform with Texas Register requirements and agency guide-
lines.

The proposed amendment to §114.620 modifies the definition
of "Cost-effectiveness" to clarify how the cost-effectiveness of
TERP grant applications will be determined. The proposed
amendment to §114.622 clarifies that, for grants entailing re-
placement or repower of an engine or other equipment, the
original equipment must be permanently removed from the
State of Texas. The proposed amendment to §114.622 also
clarifies that the commission may establish cost-effectiveness
standards lower than the statutory $13,000 per ton and that the
commission may also make project selection decisions on a
variety of factors in addition to cost-effectiveness.

Proposed new 8114.624, Rebate Grant Process, establishes a
process that awards TERP funds as a rebate. This new process
would provide for ongoing, first-come, first-served awarding of
standardized rebates for designated project types. It would cre-
ate a simple, streamlined process to award TERP funds.

Proposed new §114.640, Definitions, provides definitions for the
Texas Clean School Bus Program. This section provides defini-
tions for important terms in the proposed new division.

Proposed new §114.642, Applicability, establishes program eligi-
bility for school districts and charter schools. This proposed sec-
tion also allows regional planning organizations, such as Coun-
cils of Government, and private nonprofit organizations to apply
for and receive grants to improve the program.

Proposed new §114.644, Clean School Bus Program Require-
ments, establishes basic program requirements, including: the
types of projects eligible for a clean school bus grant; the abil-
ity of the commission to limit or prioritize funding for the Texas
Clean School Bus Program; the minimum useful life of a project
under the grant program; a requirement that replaced equipment
be permanently removed from the State of Texas; restricting the
use of grant funds to pay incremental costs associated with the
project and prohibition against using the grant for administrative
expenses; prohibition against recipients using grant funding to
meet federal or state legal requirements and using emissions
reductions as part of an emissions banking or trading program;
grant application requirements; and obligation of the grant recip-
ient to return grant funds if they fail to meet the terms of a project
grant or conditions of the proposed division.

Proposed new §114.646, Monitoring, Recordkeeping, and Re-
porting Requirements, establishes that grant recipients must ad-
here to the reporting requirements of their grant, which will occur
no less frequently than annually.

Proposed new §114.648, Implementation Schedule, establishes
that the Texas Clean School Bus program will expire on August
31, 2013.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the first five-year period the pro-
posed rules are in effect, no fiscal implications are anticipated for

the agency or other units of state government as a result of ad-
ministration or enforcement of the proposed rules. The proposed
rules provide a mechanism to implement the "clean school bus
program" and amend some provisions of the existing TERP pro-
gram to provide more program flexibility and clarification of re-
quirements. Fiscal implications are anticipated for regional plan-
ning organizations and local independent school districts if, when
funding becomes available, they elect to participate in a "clean
school bus program” or apply for a TERP grant.

House Bills 2481 and 3469, 79th Legislature, amended parts of
the Texas Health and Safety Code to direct the commission to: 1)
add a rebate grant program under the Texas Emissions Reduc-
tion Plan (TERP); and 2) establish and administer a clean school
bus program if TERP funds are available after achieving the
emission reduction objectives of the State Implementation Plan
(SIP). One part of the proposed rulemaking provides the mech-
anism to administer and manage a grant and rebate program to
promote the use of cleaner diesel buses in schools. Under this
program, independent school districts, charter schools, and re-
gional planning organizations could become recipients of TERP
funds (Account 5071) in order to reduce emissions of diesel ex-
haust from school buses. Another part of the proposed rulemak-
ing clarifies requirements for TERP replacement and repower
projects and amends the manner in which the cost effectiveness
of projects applying for TERP grant funds will be judged.

Although the proposed rules establish the needed framework for
a clean school bus program, two criteria established for mak-
ing TERP revenue available to fund clean school bus program
grants are not expected to be met in the current biennium. The
commission does not anticipate that TERP funds will exceed the
comptrollers’ revenue estimate, nor does the commission an-
ticipate that excess TERP funds will be available after funding
projects to meet the SIP objectives for air quality. In addition,
the commission was not granted the needed appropriation au-
thority to fund grants under the clean school bus program during
the 2006 - 2007 biennium.

Once the commission is given the needed appropriation author-
ity, and TERP revenues reach the levels required to fund a clean
school bus program, the estimated 1,255 independent school
districts and charter schools in Texas could become eligible to re-
ceive funds in the form of reimbursement grants to reduce emis-
sions from the estimated 35,142 diesel-powered school buses
in the state. The proposed rules would also allow regional plan-
ning organizations to become grant recipients for the purpose of
achieving the goals of the clean school bus program in their re-
gion.

Under the clean school bus program, participation is voluntary,
and grant funds are intended to offset the costs of using school
buses that emit lower levels of air contaminants. Whether grant
funding would be sufficient to offset the total cost of complying
with grant requirements for these school buses depends on the
amount of funding available, the number and age of qualifying
buses, and the cost of the methods chosen by grant recipients
to meet grant requirements. Options to utilize buses with lower
diesel emissions run from a cost of $0.13 more per gallon of
emulsified diesel fuel to $10,000 for diesel particulate filters.

Currently, local governments can apply for funds under the
existing TERP grant program to reduce vehicle emissions in
the 41 counties covered by the TERP program. The proposed
rulemaking, by making the criteria for judging cost effectiveness
more flexible, may allow projects, not currently funded by TERP
grants, to receive funding. Given the wide universe of applicants
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and types of projects that could be funded by TERP grants, the
fiscal implications to local governments are not known at this
time.

PUBLIC BENEFITS AND COSTS

Ms. Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be the
establishment of a program, which when funded, will promote
lower emissions of air contaminants.

If funding to implement the "clean school bus program" becomes
available, school districts or charter schools transporting school
children could become recipients of monies which could lower
their costs of using buses that have lower diesel emissions. The
proposed rulemaking provides a variety of acceptable options to
lower diesel emissions from school buses. These options range
from a cost of $0.13 more per gallon of emulsified diesel fuel to
$10,000 for diesel particulate filters.

Due to increased flexibility in judging cost effectiveness, busi-
nesses applying for TERP grants may see projects not previ-
ously funded receive TERP funding.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or mi-
cro-businesses that serve as third party contractors to transport
school children. If funding to implement the program becomes
available, small or micro-businesses may qualify to receive grant
funding to offset the costs associated with complying with the
program’s requirements. Increased flexibility in judging the cost
effectiveness of a TERP grant project may increase the amount
of TERP funding received by small or micro-businesses.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this proposal is not subject to
§2001.0025 because it does not meet the definition of a "major
environmental rule" as defined in that statute. A "major environ-
mental rule" means a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

The proposed amendments to Chapter 114 modify the exist-
ing rules in accordance with House Bill 3469, 79th Legislature,
which amended Texas Health and Safety Code, §386.051(b) and
added Texas Health and Safety Code, Chapter 390 to require
the commission to establish a Clean School Bus Program. The
Clean School Bus Program is intended to reduce diesel exhaust
emissions from school buses by funding eligible projects. These
rule amendments are part of a voluntary incentive program with
the goal of reducing diesel emissions and as such, the proposed
rules will not adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state.

Further, the proposed amendments to Chapter 114 modify
the existing rules in accordance with House Bill 2481, 79th
Legislature, which amended Chapter 386, Subchapter C of the
Texas Health and Safety Code by adding §386.117, directing
the commission to adopt a process to award grants in the form
of rebates to streamline the grant application, contracting, reim-
bursement, and reporting processes for certain projects under
the TERP. These rules amendments will implement procedural
changes and will have no effect on the environment or human
health. These rule amendments are part of a voluntary incentive
program with the goal of reducing diesel emissions and as such,
the proposed rules will not adversely affect in a material way the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state.

In addition, a draft regulatory impact analysis is not required be-
cause the rules do not meet any of the four applicability criteria
for requiring a regulatory analysis of a "major environmental rule"
as defined in the Texas Government Code. Section 2001.0225
applies only to a major environmental rule the result of which
is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required
by federal law; 3) exceed a requirement of a delegation agree-
ment or contract between the state and an agency or represen-
tative of the federal government to implement a state and fed-
eral program; or 4) adopt a rule solely under the general powers
of the agency instead of under a specific state law. This rule-
making does not exceed a standard set by federal law, and the
proposed technical requirements are consistent with applicable
federal standards. In addition, this proposal does not exceed
an express requirement of state law and is not proposed solely
under the general powers of the agency, but is specifically au-
thorized by the provisions cited in the STATUTORY AUTHOR-
ITY section of this preamble. Finally, this rulemaking does not
exceed a requirement of a delegation agreement or contract to
implement a state and federal program.

The commission invites public comment on the draft regulatory
impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rules are subject to Texas
Government Code, Chapter 2007. The primary purpose of the
rulemaking is to amend Chapter 114 in accordance with House
Bill 3469 and House Bill 2481. These amendments implement a
voluntary program and only affect motor vehicles and equipment
which are not considered to be private real property. Therefore,
promulgation and enforcement of these proposed rules are nei-
ther a statutory nor a constitutional taking because they do not
affect private real property. Therefore, these rules do not consti-
tute a taking under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
that the proposal is subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act, Texas Natural Resources Code, 8833.201 et seq., and
therefore must be consistent with all applicable CMP goals
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal
Coordination Act Implementation Rules, 31 TAC 8505.22, and
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found the proposed rulemaking is consistent with the applicable
CMP goals and policies.

The applicable goal of the CMP is to protect, preserve, restore,
and enhance the diversity, quality, quantity, functions, and val-
ues of coastal natural resource areas. The specific CMP policy
applicable to these rules is that commission rules comply with 40
Code of Federal Regulations (CFR), to protect and enhance air
quality in coastal natural resource areas (31 TAC §501.32). The
commission reviewed this proposed rulemaking for consistency
with the Texas CMP goals and policies in accordance with the
regulations of the Coastal Coordination Council and determined
that the amendments are consistent with CMP goals and poli-
cies because this proposed rulemaking action would reduce air
pollution from diesel-powered school buses. No new sources of
air contaminants are authorized and nitrogen oxides and partic-
ulate air emissions would be reduced as a result of these rules.
This proposed rulemaking complies with 40 CFR Part 51. This
proposed action is part of the control strategy for ozone nonat-
tainment areas in accordance with SIP requirements in 40 CFR
Part 51 and reduces emissions of particulate matter consistent
with National Ambient Air Quality Standards set for particulate
matter in 40 CFR Part 50.

Promulgation and enforcement of these rules will not violate or
exceed any standards identified in the applicable CMP goals and
policies because the proposed rules are consistent with these
CMP goals and policies, because these rules do not create or
have a direct or significant adverse effect on any coastal natu-
ral resource areas, and because the proposed rules will reduce
emissions of air pollutants.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held in Austin on May 9,
2006, at 2:00 p.m. at the Texas Commission on Environmental
Quality Complex located at 12100 Park 35 Circle in Building F,
Room 2210. The hearing will be structured for the receipt of
oral or written comments by interested persons. Individuals may
present oral statements when called upon in order of registration.
There will be no open discussion during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Holly Vierk at (512) 239-0177. Requests should be made as far
in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Holly Vierk, MC 205, Of-
fice of Legal Services, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. All comments should refer-
ence Rule Project Number 2006-016-114-EN. The pro-
posed rules may be viewed on the commission's Web site
at  http://www.tceq.state.tx.us/nav/rules/propose_adopt.html.
Comments must be received by 5:00 p.m., May 16, 2006.
For further information please contact Erik Gribbin, Air Quality
Planning and Implementation Division, (512) 239-2590.

DIVISION 3. DIESEL EMISSIONS
REDUCTION INCENTIVE PROGRAM

FOR ON-ROAD AND NON-ROAD VEHICLES
30 TAC 88114.620, 114.622, 114.624

STATUTORY AUTHORITY

The amendments and new section are proposed under Texas
Water Code, 85.102, which provides the commission with the
general powers to carry out its duties under the Texas Water
Code; 85.103, which authorizes the commission to adopt any
rules necessary to carry out the powers and duties under the pro-
visions of the Texas Water Code and other laws of this state; and
85.105, which authorizes the commission by rule to establish
and approve all general policy of the commission. The amend-
ments and new section are also proposed under Texas Health
and Safety Code, Texas Clean Air Act, §382.017, which autho-
rizes the commission to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.011, which autho-
rizes the commission to establish the level of quality to be main-
tained in the state’s air and to control the quality of the state’s air;
§382.012, which authorizes the commission to prepare and de-
velop a general, comprehensive plan for the control of the state’s
air; and Chapter 386, which establishes the TERP. Finally, the
amendments and new section are proposed as part of the im-
plementation of House Bill 2481, 79th Legislature, 2005.

The proposed amendments and new section implement Texas
Clean Air Act, §§382.002, 382.011, 382.012, 382.017, 386.051,
and House Bill 2481, 79th Legislature, 2005.

§114.620. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used in this subchapter have
the meanings commonly ascribed to them in the field of air pollution
control. In addition to the terms which are defined by the TCAA; and
§83.2,101.1, and 114.1 of thistitle (relating to Definitions), the follow-
ingwordsand terms, when used in thisdivision shall havethefollowing
meanings, unless the context clearly indicates otherwise.

(1) Cost-effectiveness--The total dollar amount expended
divided by the total number of tons of nitrogen oxides emissions reduc-
tion attributable to that expenditure. In calculating cost-effectiveness,
one-time grants of money at the beginning of a project shall be annual-
ized using atime value of public funds or discount rate determined for
each project by the commission, taking into account the interest rate on
bonds, interest earned by state funds, and other factorsthe commission
considers appropriate.

(2) - (7) (No change)

(8) Qualifying fuel--Any liquid or gaseous fudl or addi-
tives registered or verified by the United States Environmental Protec-
tion Agency [EPA] that is ultimately dispensed into amotor vehicle or
on-road or non-road diesel that provides reductions of nitrogen oxides
emissions beyond reductions required by state or federal law.

(9) (No change.)
(10) Retrofit--To equip an engineand fuel system with new

Environmental Protection Agency [EPA] after manufacture of the orig-
inal engine and fuel system.

(11) (Nochange)

§114.622. Incentive Program Requirements.
(@ - (b) (No change.)
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(c) For a proposed project that includes a replacement of
equipment or a repower, the old equipment or engine must be recy-
cled, scrapped, or otherwise permanently removed from the State
of Texas. [removed from all counties listed in §114.629 of this title
(relating to Applicable Counties and Implementation Schedule).]

(d) To be digible for a grant, the cost-effectiveness of a pro-
posed project aslisted in subsection (a) of this section, except for infra-
structure projects and infrastructure purchases that are part of abroader
retrofit, repower, replacement, or add-on equipment project, must not
exceed a cost-effectiveness of $13,000 per ton of NO emissions re-
duced. The commission may set lower cost-effectiveness limits as
needed to ensure the best use of available funds. The commission may
also base project sel ection decisions on additional measuresto evaluate
the effectiveness of projects in reducing NO,_emissions in relation to
the funds to be awarded. [$13,000 per ton of NO, emissions]

(e) - (i) (Nochange)
8114.624. Rebate Grant Process.

(8 This section establishes a process to provide fast and sm-
ple access to rebate grants, in accordance with Texas Health and Safety
Code, §386.117.

(b) The rebate grant process shall:
(1) designate certain types of projects eligible for rebates;

(2) project standardized oxides of nitrogen emissions re-
ductions for each designated project type;

(3) assign a standardized rebate amount for each desig-
nated project type;

(4) dlow for processing rebates on an ongoing first-come,
first-served basis; and

(5) consolidate, simplify, and reduce the administrative
work for applicants and the commission associated with grant ap-
plication, contracting, reimbursement, and reporting processes for
designated project types.

() The commission may:

(1) award rebate grants as a pilot project for a specific re-
gion or may award the grants statewide;

(2) limit or expand the designated project types as neces-
sary to further the goals of the program; and

(3) administer the rebate grants or may designate another
entity to administer the grants.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601933

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-0177

4 4 4

DIVISION 4. TEXAS CLEAN SCHOOL BUS
PROGRAM

30 TAC 8§8114.640, 114.642, 114.644, 114.646, 114.648
STATUTORY AUTHORITY

The new sections are proposed under Texas Water Code,
§5.102, which provides the commission with the general powers
to carry out its duties under the Texas Water Code; §5.103,
which authorizes the commission to adopt any rules necessary
to carry out the powers and duties under the provisions of the
Texas Water Code and other laws of this state; and §5.105,
which authorizes the commission by rule to establish and ap-
prove all general policy of the commission. The new sections
are also proposed under Texas Health and Safety Code, Texas
Clean Air Act, 8382.017, which authorizes the commission to
adopt rules consistent with the policy and purposes of the Texas
Clean Air Act; 8382.011, which authorizes the commission to
establish the level of quality to be maintained in the state’s air
and to control the quality of the state’'s air; §382.012, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; Chapter
386, which establishes the TERP; and Chapter 390, which
establishes the Clean School Bus Program. Finally, the new
sections are proposed as part of the implementation of House
Bill 3469, 79th Legislature, 2005.

The new sections implement Texas Clean Air Act, §§382.002,
382.011, 382.012, 382.017, 386.051, and House Bill 3469, 79th
Legislature, 2005.

§114.640. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used in this subchapter have
the meanings commonly ascribed to them in the field of air pollution
control. In addition to the terms which are defined by the TCAA and
§83.2,101.1, and 114.1 of thistitle (relating to Definitions), the follow-
ing words and terms, when used in thisdivision shall havethefollowing
meanings, unless the context clearly indicates otherwise.

(1) Diesel exhaust--One or more of the air pollutants emit-
ted from an engine by the combustion of diesel fuel, including partic-
ulate matter, nitrogen oxides, volatile organic compounds, air toxics,
and carbon monoxide.

(2) Incremental cost--The cost of an applicant’sproject less
abaseline cost that would otherwise be incurred by an applicant in the
normal course of business. Incremental costs may include added |ease
or fuel costs as well as additional capital costs.

(3) Qualifying fuel--Includes any liquid or gaseous fuel or
additive registered or verified by the United States Environmental Pro-
tection Agency, other than standard gasoline or diesdl, that is ultimately
dispensed into a school bus that provides reductions of emissions of
particulate matter.

(4) Repower--To replace an old engine powering an
on-road or non-road diesel with a new engine; a used engine; a
remanufactured engine; or electric motors, drives, or fuel céells.

(5) Retrofit--To equip an engine and fuel system with new
emissions-reducing parts or technology verified by the United States
Environmental Protection Agency after manufacture of the original en-

gine and fuel system.
§114.642. Applicability.

(@ Any school district or charter school in this state that oper-
ates one or more diesel-fueled school buses or a transportation system

provided by a countywide school district may apply for and receive a
grant under the program.
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(b) The commission may alow aregiona planning commis-

the grant is awarded the change is not required by any state or federal

sion, council of governments, or similar regional planning agency cre-

law, rule or regulation, memorandum of agreement, or other legally

ated under Local Government Code, Chapter 391, or aprivate nonprofit
organization to apply for and receive a grant to improve the ability of

binding document or the purchase of an on-road diesel or equipment
required only by local law or regulation or by corporate or controlling

the program to achieve its goals.

§114.644. Clean School Bus Program Requirements.
(a) Eligible projects include:
(1) diesel oxidation catalysts for school buses built before

1994

(2) diesel particulate filters for school buses built from
1994 to 1998,

(3) the purchase and use of emission-reducing add-on
equipment for school buses, including devices that reduce crankcase
emissions;

(4) theuseof qudifying fuel; and

(5) other technologies that the commission finds will bring
about significant emissions reductions.

(b) The commission may limit funding under a particular
funding round to certain areas of the state, types of applicants, and/or
types of projects. The commission may place a priority on funding for
projects conducted in areas that do not attain certain national ambient
air quality standards.

(c) Priortoeachfunding period, the commission may establish
priorities and other criteria for reductions in diesel exhaust emissions
to be achieved by projects funded during that period, including des-
ignation of additional pollutants to be addressed. A proposed project
must achieve areduction in emissions of diesel exhaust compared with
the baseline emissions according to the percentage reduction level and
other priorities established by the commission. The commission may
aso establish maximum levels for the funding awarded in relation to
the emission reductions projected to be achieved by a project, in order
to maximize the use of available funds.

(d) A school bus proposed for retrofit must be used on aregu-
lar, daily routeto and from aschool and have at |east five years of useful
life remaining unless the applicant agrees to remove the retrofit device
at the end of thelife of the bus and reinstall the device on another bus.

(e) For a proposed project that includes a replacement of
eguipment or arepower, the old equipment or engine must be recycled,
scrapped, or otherwise permanently removed from the State of Texas.

(f) Anapplication for agrant under this programisonly eligi-
bleif it is made on the form provided by the commission and contains
the information required by the commission.

(@) A recipient of agrant under thisdivision shall usethegrant
to pay incremental costs of the project for which the grant is made,
which may include the reasonable and necessary expensesincurred for
the labor needed to install emissions-reducing equipment. The recipi-
ent may not usethe grant to pay the recipient’s administrative expenses.

(h) Projects funded with a grant from this program may not
be used for credit under any state or federal emissions reduction credit
averaging, banking, or trading program except as provided under Texas
Health and Safety Code, §386.056.

(i) A proposed project as|listed in subsection (a) of thissection
isnot eigibleif it is required by any state or federal law, rule or regu-
lation, memorandum of agreement, or other legally binding document.
This subsection does not apply to an otherwise qualified project, re-
gardless of the fact that the state implementation plan assumes that the
change in equipment, vehicles, or operations will occur, if on the date

board policy of apublic or private entity.

(i) If agrant recipient failsto meet the terms of aproject grant
or the conditions of thisdivision, the executive director can require that
the grant recipient return some or al of the grant funding to the extent
that emission reductions are not achieved or cannot be demonstrated.

§114.646. Monitoring, Recordkeeping, and Reporting Requirements.

Grant recipients must meet the reporting requirements of their grant,
which must occur no less frequently than annualy.

§114.648. Implementation Schedule.
This division expires August 31, 2013.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601934

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-0177

¢ ¢ ¢
CHAPTER 291. UTILITY REGULATIONS

The Texas Commission on Environmental Quality (commission)
proposes amendments to §8291.8, 291.15, 291.21, 291.22,
291.24, 291.26, 291.28, 291.29, 291.31, 291.34, and 291.81.
The commission also proposes to add new §291.35.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

During the 79th Legislature, 2005, the legislature passed House
Bill (HB) 1358, HB 2301, and Senate Bill (SB) 1063. HB 1358
amended the Texas Water Code (TWC) by adding new §13.004.
This new section of the TWC outlines the jurisdiction of the com-
mission over certain water supply or sewer service corporations.
HB 2301 amended TWC, §13.187(c), by clarifying that the regu-
latory authority may disallow nonsupported costs if the utility fails
to timely provide documentation or other evidence to support the
costs shown in a rate application.

SB 1063 amended §10.08(a), Chapter 966, Acts of the 77th Leg-
islature, 2001, by deleting the exception that a public utility that
provided utility service in only 24 counties on January 1, 2003,
was exempt from specific requirements. SB 1063 also amended
§10.08(a) by specifying that the changes in law made by this arti-
cle to Chapter 13 apply to a proceeding in which the agency has
not issued a final order before September 1, 2001. Additionally,
SB 1063 amended TWC, 813.145, Multiple Systems Consoli-
dated Under Tariff, by adding a new subsection (b) which states,
"This section does not apply to a public utility that provided utility
service in only 24 counties on January 1, 2003."

In addition to changes based on HB 1358, HB 2301, and SB
1063, the commission proposes to amend §291.28 based upon
concerns expressed by utility customers about the recovery of
rate case expenses. The amendment will specify under what
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circumstances a utility may recover rate case expenses. This
section of Chapter 291 implements TWC, §13.185(h), and TWC,
§13.382, which relate to when a utility may recover rate case
expense including attorney fees and expert witness fees incurred
as a result of a rate change application.

SECTION BY SECTION DISCUSSION
Subchapter A, General Provisions

The commission proposes to amend §291.8, Administrative
Completeness, by deleting ". . or 30 days for a utility that
provided service in only 24 counties on January 1, 2003 . . ."in
subsection (b). The commission proposes this amendment to
implement the change to §10.08, Chapter 966, Acts of the 77th
Legislature, 2001.

The commission proposes to amend §291.15, Notice of Whole-
sale Water Supply Contract, by deleting ". . . except that this re-
guirement does not apply to a utility that provided service in only
24 counties on January 1, 2003 . . ." in subsection (b)(9). The
commission proposes this amendment to implement the change
to 810.08, Chapter 966, Acts of the 77th Legislature, 2001.

Subchapter B, Rates, Rate Making, and Rates/Tariff Changes

The commission proposes to amend §291.21, Form and Filing of
Tariffs, by deleting the subsection (n) reference in subsection (0).
Revised subsection (0) states: "Exception. Subsection (m) of
this section does not apply to a utility that provided service in only
24 counties on January 1, 2003." The commission also proposes
to amend subsection (n) to correspond with the amendment to
subsection (0). The commission proposes this amendment to
implement the change to §10.08, Chapter 966, Acts of the 77th
Legislature, 2001.

The commission proposes to amend §291.22, Notice of Intent
To Change Rates, by deleting the language, "A utility that pro-
vided service in only 24 counties on January 1, 2003 is required
to provide the statement of intent to changes rates at least 30
days prior to the proposed effective date" in subsections (a), (c),
(d), and (e). Additionally, the commission proposes to delete
"Paragraphs (3) and (4) of this subsection do not apply to a util-
ity that provided service in only 24 counties on January 1, 2003"
from subsection (a). These changes will remove the exemption
for utilities that provided service in only 24 counties on January
1, 2003. The commission proposes these amendments to im-
plement the change to 810.08, Chapter 966, Acts of the 77th
Legislature, 2001.

The commission proposes to amend §291.24, Jurisdiction over
Affiliated Interests, by deleting, "Except for a utility that provided
service in only 24 counties on January 1, 2003 . . ." in subsec-
tion (b). This change will remove the exemption for utilities that
provided service in only 24 counties on January 1, 2003. The
commission proposes this amendment to implement the change
to 810.08, Chapter 966, Acts of the 77th Legislature, 2001.

The commission proposes to amend, §291.26, Suspension of
Rates, by deleting "This provision does not apply to a utility that
provided service in only 24 counties on January 1, 2003" from
subsection (c). The commission proposes this amendment to
implement the change to §10.08, Chapter 966, Acts of the 77th
Legislature, 2001.

The commission proposes to amend §291.28, Action on Notice
of Rate Change Pursuant to Texas Water Code, §13.187(b), by
deleting ". . . or the 61st day for a utility serving in 24 counties on
January 21, 2003. . ."in paragraph (1). This change will remove

the exemption for utilities that provided service in only 24 coun-
ties on January 1, 2003. The commission proposes this change
to implement the amendment by SB 1063 to §10.08(a), Chapter
966, Acts of the 77th Legislature, 2001. The commission pro-
poses to amend §291.28(4) by adding the words "cost or" before
the word "expenses" at the end of the paragraph. The commis-
sion proposes this amendment to implement HB 2301. Addition-
ally, the commission proposes to add §291.28(7) - (9) to estab-
lish criteria by which the commission can determine the amount
of reasonable and just rate case expense recovery allowed to a
utility based upon concerns about rate case expenses expressed
by utility customers. Utility customers have expressed concern
over the possibility that utilities may have an incentive to over-
reach in their rate applications if utilities believe that the cus-
tomers ultimately will bear all rate case expenses. The purpose
of this rule change is to set out clearly certain instances when, as
a matter of law, rate case expenses will be considered unreason-
able, unnecessary, and against the public interest. In particular,
two rules are proposed where rate case expenses will be dis-
allowed as a matter of law. The first (8291.28(8)) states that a
utility may not recover any rate case expenses if the increase in
revenue generated by the just and reasonable rate determined
by the commission after a contested case hearing is less than
51% of the increase in revenue that would have been generated
by a utility’s proposed rate. The second (8291.28(9)) states that
a utility may not recover any rate case expenses incurred after
the date of a written settlement offer by all ratepayer parties if the
revenue generated by the just and reasonable rate determined
by the commission after a contested case hearing is less than or
equal to the revenue that would have been generated by the rate
contained in the written settlement offer by all ratepayer parties.
Section 291.28(7) was also added to make it clear that all rate
case expenses will be evaluated to see if they are reasonable,
necessary, and in the public interest on a case-by-case basis.
Therefore, even if the criteria outlined in the new §291.28(8) or
(9) are not met, the commission may still disallow all or a portion
of rate case expenses in its discretion if they are not found to be
reasonable, necessary, and in the public interest.

The commission proposes to amend 8291.29, Interim Rates, by
deleting "This provision does not apply to a utility that provided
service in only 24 counties on January 1, 2003" from subsec-
tions (c) and (k). This change will remove the exemption for
utilities that provided service in only 24 counties on January 1,
2003. The commission proposes this amendment to implement
the change to §10.08, Chapter 966, Acts of the 77th Legislature,
2001.

The commission proposes to amend 8291.31, Cost of Service,
by deleting subsection (b)(2)(K) which reads, "subparagraph (J)
of this paragraph does not apply to a utility that provided ser-
vice in only 24 counties on January 1, 2003." This change will
remove the exemption for utilities that provided service in only
24 counties on January 1, 2003. The commission proposes this
amendment to implement the change to §10.08, Chapter 966,
Acts of the 77th Legislature, 2001.

The commission solicits comments on the specific criteria ap-
propriate for ascertaining costs to be added to the historical test
year expenses as known and measurable.

The commission proposes to amend §291.34, Alternative Rate
Methods, by deleting "The commission may not utilize an alter-
nate method of establishing rates based upon whether the rate is
more affordable for a utility that provided utility service in only 24
counties on January 1, 2003" from subsection (a). This change
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will remove the exemption for utilities that provided service in
only 24 counties on January 1, 2003. The commission proposes
this amendment to implement the change to §10.08, Chapter
966, Acts of the 77th Legislature, 2001.

The commission proposes to add new §291.35, Jurisdiction of
Commission over Certain Water or Sewer Supply Corporations,
to state that the commission has the same jurisdiction over cer-
tain water supply or sewer service corporations that it has over a
water and sewer utility as specified in TWC, §13.004. The com-
mission proposes this amendment to implement TWC, §13.004,
as added by the 79th Legislature.

Subchapter E, Customer Service and Protection

The commission proposes to amend §291.81, Customer Rela-
tions, by deleting the first sentence of subsection (d)(4). This will
remove the exemption for utilities that provided service in only
24 counties on January 1, 2003. The commission proposes this
amendment to implement the change to §10.08, Chapter 966,
Acts of the 77th Legislature, 2001.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Sec-
tion, has determined that, for the first five-year period the pro-
posed rules are in effect, no significant fiscal implications are
anticipated for the agency or any other unit of state or local
government. The proposed rules in general would affect in-
vestor-owned water and sewer utilities and nonprofit water sup-
ply or sewer service corporations.

The proposed rules implement HB 1358, HB 2301, and SB 1063,
79th Legislature, 2005. The proposed rules also amend provi-
sions relating to when a utility may recover rate case expenses,
including attorney fees and expert witness fees, incurred as the
result of a water utility rate change application.

HB 1358

The proposed rules provide that the commission has the same
jurisdiction over a nonprofit water or sewer supply corporation
that it has over investor-owned water and sewer utilities if the
commission finds that the utility is failing to conduct annual or
special meetings in compliance with state law or is operating in
a manner that does not comply with the requirements for classi-
fication as a nonprofit water supply or sewer service corporation.
If the water supply or sewer service corporation voluntarily con-
verts to a special utility district, however, the commission’s juris-
diction would end. These provisions are not expected to result
in a significant increase in workload for the agency as it is as-
sumed that utilities would generally be in compliance with state
law and regulations.

HB 2301

The proposed rules clarify that the commission may disallow un-
supported costs if a utility fails to timely provide documentation or
other evidence to support the costs shown in a rate application.
This clarification is not expected to result in any fiscal implica-
tions for the agency or affected utilities.

SB 1063

Any public utility that provided utility service in only 24 counties
on January 1, 2003, is exempt from various business and rate
provisions in the TWC. SB 1063 amended these provisions. The
proposed rules would require all investor-owned utilities to oper-
ate under a single regulatory scheme with the exception of a sin-

gle tariff system. One investor-owned utility would still be able to
continue collecting a universal rate while all other utilities would
be required to establish regional rates. As part of the proposed
changes, the effective date for the proposed rate change for this
utility would now be at least 60 days after the rate change ap-
plication and notice are received and declared administratively
complete by the commission instead of the current time frame of
30 days.

Rate Case Expenses

Finally, the proposed rules would provide that a utility may re-
cover rate case expenses, including attorney and expert withess
fees, incurred as a result of a rate change application if the ex-
penses are reasonable and necessary, but under certain con-
ditions, the amount of expenses collected by the utility may be
reduced or eliminated.

Currently, utilities may recover rate case expenses if the com-
mission determines that the expenses are reasonable and nec-
essary. The proposed rules would reduce the amount of the rate
case expenses paid to utilities by ratepayers if the increase in
revenue generated by the determined rate is less than 51% of
the increase in revenue that would have been generated by the
proposed rate. In addition, utilities would not be able to recover
rate case expenses incurred after the date of a written settlement
offer by all ratepayer parties if the revenue generated by the de-
termined rate is less than or equal to the revenue that would
have been generated by the settlement offer. These provisions
are intended to provide an incentive for settlement negotiations
between the utilities and ratepayers, and may reduce the amount
of rate case expenses paid to utilities if it is determined that the
rate request was too high. Based upon previous years, the com-
mission has two or three contested case rate hearings each year.
The proposed rules may reduce the number of contested case
hearings and if so, may reduce the costs associated with these
hearings, though in general any cost savings are not expected
to be significant.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antici-
pated from the changes seen in the proposed rules will be com-
pliance with state law and greater clarity in rules relating to rate
cases.

In general, no significant fiscal implications are anticipated for af-
fected water or sewer supply corporations, investor-owned util-
ities, or ratepayers as a result of the administration or enforce-
ment of the proposed rules. There are approximately 700 in-
vestor-owned utilities and 800 water or sewer service corpora-
tions in Texas.

HB 1358

The proposed rules provide that the commission has the same
jurisdiction over nonprofit water or sewer supply corporations
that it has over investor-owned water and sewer utilities if the
commission finds that the water or sewer supply corporation is
failing to operate or conduct business in a manner inconsistent
with state laws or rules. It is assumed that water or sewer sup-
ply corporations will comply with state law and all other require-
ments and therefore no significant fiscal implications are antici-
pated. However, if the commission finds otherwise, and a water
or sewer supply corporation does fall under the commission’s ju-
risdiction, then any such utility wishing to file an application to
change rates may be subject to additional legal costs if their ap-
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plication is protested. In addition, their rate change request may
be denied.

SB 1063

The proposed rules would require all investor-owned utilities to
operate under a single regulatory scheme with the exception of
a single tariff system. This proposed change is expected to af-
fect one investor-owned utility and would provide that for cases
involving rate changes, the effective date for the proposed rate
change must be at least 60 days after the application and no-
tice are received and declared administratively complete by the
commission or the date the notice is delivered to each ratepayer,
whichever is later. Currently, the time frame is 30 days for the
one utility. The proposed changes would lengthen the effective
date of any rate change by 30 days thereby delaying any in-
crease in revenues obtained from the rate change. The pro-
posed rules also allow the same utility to continue collecting a
universal rate while other utilities would be required to establish
regional rates. These changes are not expected to result in sig-
nificant fiscal implications for the utility.

Rate Case Expenses

The proposed rules would allow for the reduction or elimination of
expenses paid to utilities for contested case hearing rate cases
under certain conditions. Based upon previous years, the com-
mission has two or three contested case rate hearings each year.
Rate case expenses, including attorney and expert witness fees,
are estimated to be between $30,000 and $70,000 for each case.
Any future rate hearing expenses for utilities or cost savings for
ratepayers would depend upon the outcome of the contested
case rate hearings.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for investor-owned
utilities or water or sewer supply corporations that are small or
micro-businesses as a result of the proposed rulemaking.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225 and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in the Texas Ad-
ministrative Procedure Act. According to Texas Government
Code, §2001.0225(g)(3), a major environmental rule means "a
rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state." Here, the
primary specific intent of the proposed rulemaking is to imple-
ment HB 1358, HB 2301, and SB 1063, of the 79th Legislature,
2005, and to draft rules regarding rate case expense in utility
rate cases. In relevant part, HB 2301 deals with disallowance of
unsupported costs in a rate application. HB 1358 deals with the
commission’s jurisdiction over certain water supply corporations
(WSC) or sewer supply corporations. SB 1063 removes the ex-

emption from certain requirements for rate change procedures
for a public utility that provided service in only 24 counties on
January 1, 2003.

These proposed changes are intended to impact only the eco-
nomic and administrative regulation of water and sewer utilities.
The proposed rules are not intended to have any impact on en-
vironmental regulation. Furthermore, the proposed rulemaking
does not meet any of the four applicability requirements listed in
Texas Government Code, 82001.0225(a). The proposed rules:
1) are specifically required by state law, namely TWC, Chapter
13; 2) do not exceed the express requirements of the TWC; 3)
do not exceed a requirement of a delegation agreement or con-
tract between the state and an agency or representative of the
federal government to implement a state and federal program.
There is no federal delegation regarding water and sewer rates
or regarding the state’s ability to regulate WSCs; and 4) the pro-
posed rules will not be adopted solely under the general powers
of the commission.

Based on the foregoing, the proposed rulemaking does not con-
stitute a major environmental rule, and thus is not subject to
the regulatory analysis provisions of Texas Government Code,
2001.0225. The commission invites public comment on this draft
regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed
an assessment of whether these proposed rules constitute a tak-
ings pursuant to Texas Government Code, Chapter 2007. The
intent of the proposed rulemaking is to implement HB 1358, HB
2301, and SB 1063, of the 79th Legislature, 2005, and to draft
rules regarding rate case expense in utility rate cases. In rele-
vant part, HB 2301 deals with disallowance of unsupported costs
in a rate application. HB 1358 deals with the commission’s ju-
risdiction over certain WSCs. SB 1063 removes the exemption
from certain requirements for rate change procedures for a pub-
lic utility that provided service in only 24 counties on January 1,
2003.

Promulgation and enforcement of these proposed rules will con-
stitute neither a statutory nor a constitutional taking of private real
property. The proposed procedures and regulations deal with the
rate-making process, the recovery of rate case expense, and the
regulation of WSCs. They do not adversely affect a landowner’s
rights in private real property, in whole or in part, temporarily or
permanently, because this rulemaking does not burden nor re-
strict or limit the owner’s right to property and reduce its value
by 25% or more beyond that which would otherwise exist in the
absence of the regulations. There are no burdens imposed on
private real property by the enactment of these rules. There-
fore, the proposed amendments do not constitute a taking under
Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rules and found that
they are neither identified in Coastal Coordination Act Implemen-
tation Rules, 31 TAC 8505.11(b)(2) or (4), nor will they affect
any action/authorization identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.

ANNOUNCEMENT OF HEARING
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A public hearing on this proposal will be held in Austin on May
4, 2006, at 10:00 a.m. in Building F, Room 2210, at the commis-
sion’s central office located at 12100 Park 35 Circle. The hear-
ing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. There will be no open
discussion during the hearing; however, an agency staff member
will be available to discuss the proposal 30 minutes prior to the
hearing and will answer questions before and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact Lola Brown at (512) 239-0348. Requests
should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Lola Brown, MC 205, Texas
Register Team, Office of Legal Services, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments
should reference Rule Project Number 2005-061-291-PR.
Comments must be received by 5:00 p.m. on May 15, 2006.
Copies of the proposed rules can be obtained from the com-
mission’s Web site at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. For further information, please contact Doug
Holcomb, Utilities and Districts Section, at (512) 239-4691.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §291.8, §291.15
STATUTORY AUTHORITY

The amendments are proposed under TWC, 85.102, which pro-
vides the commission the general powers to carry out duties un-
der the TWC; and TWC, 85.103, which provides the commission
with the authority to adopt any rules necessary to carry out the
powers and duties under the provisions of the TWC and other
laws of this state. In addition, TWC, §13.041, states that the
commission may regulate and supervise the business of every
water and sewer utility within its jurisdiction and may do all things,
whether specifically designated in TWC, Chapter 13, or implied
in TWC, Chapter 13, necessary and convenient to the exercise of
this power and jurisdiction. Further, TWC, 813.041, also states
that the commission shall adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules governing practice and procedure before the commission.

The proposed rules implement TWC, §85.102, 5.103, 13.041,
13.187, 13.004, 13.145(b), and §10.08(a), Chapter 966, Acts of
the 77th Legislature, 2001.

§291.8. Administrative Completeness.
(& (No change)

(b) Incasesinvolving proposed rate changes, the effective date
of the proposed change must be at least 60 days [or 30 daysfor a utility
that provided service in only 24 counties on January 1, 2003] after:

(1) - (3) (Nochange)
(¢) (No change)
§291.15. Notice of Wholesale Water Supply Contract.
(& (No change)
(b) The submission must include:
(1) - (8) (Nochange)

(9) adisclosureof any affiliated interest between the parties
to the contract[, except that this requirement does not apply to a utility
that provided service in only 24 counties on January 1, 2003]; and

(10) (No change.)
() (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601947

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-0348

4 4 4

SUBCHAPTER B. RATES, RATE MAKING,
AND RATES/TARIFF CHANGES

30 TAC 88291.21, 291.22, 291.24, 291.26, 291.28, 291.29,
291.31, 291.34, 291.35

STATUTORY AUTHORITY

The amendments are proposed under TWC, 85.102, which pro-
vides the commission the general powers to carry out duties un-
der the TWC; and TWC, 8§5.103, which provides the commission
with the authority to adopt any rules necessary to carry out the
powers and duties under the provisions of the TWC and other
laws of this state. In addition, TWC, 813.041, states that the
commission may regulate and supervise the business of every
water and sewer utility within its jurisdiction and may do all things,
whether specifically designated in TWC, Chapter 13, or implied
in TWC, Chapter 13, necessary and convenient to the exercise of
this power and jurisdiction. Further, TWC, §13.041, also states
that the commission shall adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules governing practice and procedure before the commission.

The proposed rules implement TWC, 8§85.102, 5.103, 13.041,
13.187, 13.004, 13.145(b), and §10.08(a), Chapter 966, Acts of
the 77th Legislature, 2001.

§291.21. Formand Filing of Tariffs.
(@ - (i) (Nochange)

() Tariffsfiled by water supply or sewer service corporations.
Every water supply or sewer service corporation shall file, for infor-
mational purposes only, one copy of its tariff showing all ratesthat are
subject to the appellate jurisdiction of the commission and that are in
force for any utility service, product, or commodity offered. The tariff
must include all rules and regulations relating to or affecting the rates,
utility service or extension of service or product, or commodity fur-
nished and shall specify the certificate of convenience and necessity
[CCN] number and in which counties or citiesit is effective.

(k) - (m) (No change)

(n) Regional rates. The [Exeept as otherwise provided in sub-
section (0) of this section; the] commission, where practicable, shall
consolidate the rates by region for applications submitted with a con-
solidated tariff and rate design for more than one system.
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(0) Exemption. Subsection [Subsections] (m) [and (n)] of this
section does [do] not apply to a utility that provided servicein only 24
counties on January 1, 2003. [,]

§291.22. Notice of Intent To Change Rates.

(@ Administrative requirements. In order to change rates,
which are subject to the commission’s original jurisdiction, the ap-
plicant utility shall file with the commission an original completed
application for rate change with the number of copies specified in the
application form and shall give notice of the proposed rate change
by mail or hand delivery to all affected utility customers at least 60
days prior to the proposed effective date. [A utility that provided
service in only 24 counties on January 1, 2003 is required to provide
the statement of intent to change rates at least 30 days prior to the
proposed effective date. Paragraphs (3) and (4) of this subsection
do not apply to a utility that provided service in only 24 counties on
January 1, 2003.] Notice must be provided on the notice form included
in the commission’s rate application package and must contain the
following information:

(1) - (5) (Nochange)
(b) (No change.)

(¢) Noticedelivery requirements. Notices may be mailed sep-
arately or may accompany customer billings. Notice of aproposed rate
change by a utility must be mailed or hand delivered to the customers
at least 60 days prior to the effective date of the rateincrease. [A utility
that provided servicein only 24 countieson January 1, 2003 isrequired
to provide the statement of intent to change rates at least 30 days prior
to the proposed effective date.]

(d) Notice and statement of intent. The applicant utility shall
mail or deliver a copy of the statement of intent to change rates to the
appropriate officer of each affected municipality at least 60 days prior
to the effective date of the proposed change. [A utility that provided
serviceinonly 24 countieson January 1, 2003 isrequired to provide the
statement of intent to change rates at least 30 days prior to the proposed
effective date] If the utility isrequesting a rate change from the com-
mission for customers residing outside the municipality, it shall aso
provide a copy of the rate application filed with the commission to the
municipality. The commission may also require that notice be mailed
or delivered to other affected persons or agencies.

(e) Proof of notice. Proof of notice in the form of an affidavit
stating that proper notice was mailed to customers and affected mu-
nicipalities and stating the dates of such mailing, shall be filed with
the commission by the applicant utility as part of the rate change ap-
plication. Notice to customers is sufficient if properly stamped and
addressed to the customer and deposited in the United States mail at
least 60 days before the effective date. [A utility that provided service
in only 24 counties on January 1, 2003 is required to provide the state-
ment of intent to change rates at least 30 days prior to the proposed
effective date]

(f) - () (No change.)
§291.24. Jurisdiction over Affiliated Interests.
(@ (No change)

(b) The [Except for a utility that provided service in only 24
counties on January 1, 2003, the] owner of a utility that supplies retail
water service may not contract to purchase wholesale water service
from an affiliated supplier for any part of that owner’s systems unless:

(1) - (2 (Nochange)
§291.26. Suspension of Rates.
(@ - (b) (No change)

(c) If thecommission receivesthe required number of protests
that would require acontested case hearing, the commission may, pend-
ing the hearing and a final decision from the commission, suspend the
date the rate change would be effective. The proposed rate may not be
suspended for more than 150 days. [This provision does not apply to a
utility that provided service in only 24 counties on January 1, 2003.]

§291.28. Action on Notice of Rate Change Pursuant to Texas Water
Code, 813.187(b).

The commission may conduct a public hearing on any application.

(1) If, beforethe 91st day after the effective date of therate
change [or the 61st day for a utility serving in 24 counties on January
21, 2003], the commission receives a complaint from any affected mu-
nicipality, or from the lesser of 1,000 or 10% of the ratepayers of the
utility over whose rates the commission has original jurisdiction, or on
its own motion, the commission shall set the matter for hearing. If af-
ter hearing, the commission finds the rates currently being charged or
those proposed to be charged are unreasonable or in violation of law,
the commission shall determine the rates to be charged by the utility
and shall fix the rates by order.

(2) - (3) (No change)

(4) The executive director or commission may request ad-
ditional information from any utility in the course of evaluating the
rate/tariff change request, and the utility shall provide that informa-
tion within 20 days of receipt of the request, unless a different timeis
agreed to. If the utility fails to provide within a reasonable time after
the application is filed the necessary documentation or other evidence
that supports the costs and expenses that are shown in the application,
the commission may disallow the unsupported costs or [nonsupported]
expenses.

(5) - (6) (No change)

(7) A utility may recover rate case expenses, including at-
torney fees, incurred as aresult of arate change application only if the
expenses are reasonable, necessary, and in the public interest.

(8) A utility may not recover any rate case expenses if the
increase in revenue generated by the just and reasonable rate deter-
mined by the commission after a contested case hearing is less than
51% of the increase in revenue that would have been generated by a
utility’s proposed rate.

(9) A utility may not recover any rate case expenses in-
curred after the date of a written settlement offer by all ratepayer par-
tiesif the revenue generated by the just and reasonable rate determined
by the commission after a contested case hearing is less than or equal
to the revenue that would have been generated by the rate contained in
the written settlement offer.

§291.29. Interim Rates.
(@ - (b) (No change)

(c) At any time during the proceeding, the commission may,
for good cause, require the utility to refund money collected under a
proposed rate before the rate was suspended or an interim rate was
established to the extent the proposed rate exceeds the existing rate or
theinterimrate. [Thisprovision doesnot apply to autility that provided
service in only 24 counties on January 1, 2003.]

(d)- () (No change)

[(k) If the commission or judge establishes interim rates or an
escrow account in a proceeding under Texas Water Code, §13.187 for
autility that provided service in only 24 counties on January 1, 2003,
the commission shall make a final determination on the rates within
335 days after the effective date of the interim rates or escrowed rates
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or the rates are automatically approved as requested by the utility inits
application:}
§291.31. Cost of Service.

(@ (No change)

(b) Allowable expenses. Only those expenses that are reason-
able and necessary to provide serviceto the ratepayers may beincluded
in alowable expenses. In computing a utility’s allowable expenses,
only the utility’s historical test year expenses as adjusted for known
and measurable changes may be considered.

(1) (No change.)

(2) Expenses not allowed. The following expenses are not
alowed as a component of cost of service:

(A) - (H) (Nochange)

() any expenditure found by the commission to be un-
reasonable, unnecessary, or not in the publicinterest, including, but not
limited to, executive salaries, advertising expenses, rate case expenses,
legal expenses, penalties and interest on overdue taxes, criminal penal-
ties or fines, and civil penalties or fines; and

(J) the costs of purchasing groundwater from any
source if:

(i) (No change)

(i) awholesale supply of surface water isavailable.
[; and]

[(K) subparagraph (J) of this paragraph does not apply
toautility that provided servicein only 24 countieson January 1, 2003.]

(¢) - (d) (No change.)
§291.34. Alternative Rate Methods.

(a) Alternative rate methods. To ensure that retail customers
receive a higher quality, more affordable, or more reliable water or
sawer service, to encourage regionalization, or to maintain financially
stable and technically sound utilities, the commission may utilize alter-
nate methods of establishing rates. The commission shall assure that
rates, operations, and service are just and reasonable to the consumers
and to the utilities. The executive director may prescribe modified rate
filing packages for these alternate methods of establishing rates. [The
commission may not utilize an alternate method of establishing rates
based upon whether the rate is more affordable for a utility that pro-
vided utility service in only 24 counties on January 1, 2003.]

(b) - (d) (No change)

§291.35. Jurisdiction of Commission over Certain Water or Sewer
Supply Corporations.

(8 Notwithstanding any other law, the commission has the
samejurisdiction over awater supply or sewer service corporation that
the commission has under this chapter over awater and sewer utility if
the commission finds, after notice and opportunity for hearing, that the
water supply or sewer service corporation:

(1) isfailing to conduct annual or special meetingsin com-
pliance with Texas Water Code (TWC), §67.007; or

(2) isoperating in amanner that does not comply with the
requirements for classification as a nonprofit water supply or sewer
service corporation prescribed by TWC, §13.002(11) and (24).

(b) The commission’s jurisdiction provided by this section
ends if:

(1) thewater supply or sewer service corporation voluntar-
ily converts to a special utility district operating under TWC, Chapter
65;

(2) the time period specified in the commission order ex-
pires; or

(3) the utility demonstrates that for the past 24 consecu-
tive months it has conducted annual meetings as required by TWC,
867.007 and has operated in a manner that complies with the require-
mentsfor membership and nonprofit organizationsasoutlinedin TWC,
§13.002(11) and (24).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601948

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-0348

¢ ¢ ¢

SUBCHAPTERE. CUSTOMER SERVICE AND
PROTECTION

30 TAC §291.81

STATUTORY AUTHORITY

The amendment is proposed under TWC, 85.102, which pro-
vides the commission the general powers to carry out duties un-
der the TWC; and TWC, 85.103, which provides the commission
with the authority to adopt any rules necessary to carry out the
powers and duties under the provisions of the TWC and other
laws of this state. In addition, TWC, 813.041, states that the
commission may regulate and supervise the business of every
water and sewer utility within its jurisdiction and may do all things,
whether specifically designated in TWC, Chapter 13, or implied
in TWC, Chapter 13, necessary and convenient to the exercise of
this power and jurisdiction. Further, TWC, §13.041, also states
that the commission shall adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules governing practice and procedure before the commission.

The proposed amendment implements TWC, §85.102, 5.103,
13.041, 13.187, 13.004, 13.145(b), and §10.08(a), Chapter 966,
Acts of the 77th Legislature, 2001.

§291.81. Customer Relations.
(@ - (c) (No change)
(d) Loca office.
(1) - (2 (Nochange)

(3) Upon request by the utility, the requirement for alocal
office may bewaived by the executive director if the utility can demon-
strate that these requirements would cause arate increase or otherwise
harm or inconvenience customers.

[(4) Paragraphs (2) and (3) of this subsection do not apply
toautility that provided servicein only 24 countieson January 1, 2003.]
Unless otherwise authorized by the executive director in response to a
written request, such utility shall make available and notify customers
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of alocation within 20 milesof each of itsutility servicefacilitieswhere
applicationsfor service can be submitted and payments can be made to
prevent disconnection of service or restore service after disconnection
for nonpayment, nonuse, or other reasons specified in §291.88 of this
title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601949

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-0348

¢ ¢ ¢
CHAPTER 293. WATER DISTRICTS

The Texas Commission on Environmental Quality (TCEQ
or commission) proposes amendments to §§293.1, 293.11,
293.12, 293.20, 293.22, 293.23, 293.32, 293.41, 293.44,
293.51, 293.54, 293.69, 293.111 - 293.113, 293.201, and
293.202.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The commission has the statutory responsibility and authority to
create, supervise, and dissolve certain water and water-related
districts and to review the sale and issuance of bonds for dis-
trictimprovements in accordance with Texas Water Code (TWC),
Chapters 12, 36, and 49 - 67. The commission oversees approx-
imately 1,100 active water districts in Texas. Chapter 293 of the
commission’s rules governs the creation, supervision, and disso-
lution of all general and special law districts and the conversion
of certain districts. Chapter 293 also governs the commission’s
review of bond applications by districts relating to engineering
standards and economic feasibility of district construction project
design and completion.

The proposed rulemaking would establish new or revise exist-
ing requirements relating to the administration of water districts
and the commission’s supervision over districts’ actions under
TWC, Chapters 36, 49, 51, 54, and 65. House Bill (HB) 828,
79th Legislature, 2005, amends TWC, §49.181 to exempt cer-
tain refunding bonds from having to obtain commission approval.
HB 1208, 79th Legislature, 2005, amends provisions in TWC,
Chapter 54 concerning a municipal utility district's (MUDs) em-
inent domain authority outside its boundaries. HB 1644, 79th
Legislature, 2005, amends provisions in TWC, Chapter 51 (Wa-
ter Control and Improvement Districts - WCIDs) and Chapter 54
(MUDs) to allow more flexibility in contracting and funding, and
to place limitations on a municipality annexing such districts. HB
1673, 79th Legislature, 2005, amends provisions in TWC, Chap-
ter 65, to allow specific purposes to be requested upon conver-
sion to a special utility district (SUD). HB 1763, 79th Legislature,
2005, amends provisions in TWC, Chapter 36, concerning no-
tice, hearing, rulemaking, and permitting procedures for ground-
water conservation districts (GCD), and to management plan-
ning and joint management planning requirements for GCDs.
Senate Bill (SB) 693, 79th Legislature, 2005, amends provisions
in TWC, Chapter 54, to place limitations on the filling of a va-

cancy on a district board. The proposed revisions amend and
clarify commission rule language to conform with the statutory
changes made to TWC, Chapters 36, 49, 51, 54, and 65, and to
reflect staff-initiated changes for effective and consistent over-
sight of districts.

Specifically, the proposed rules would modify requirements that
establish when a district is to obtain commission approval of
refunding bonds; clarify allowable land costs to reflect limitations
on a MUD’s eminent domain authority outside its boundaries;
add provisions allowing MUDs and WCIDs to contract with
third parties for ownership and operation of facilities; add pro-
visions allowing MUDs and WCIDs to fund certain certificate of
convenience and necessity (CCN) costs; allow a water supply
corporation to request only certain powers upon conversion
to a SUD and require the commission to only grant powers
requested; clarify GCD management plan adoption, submittal,
and implementation requirements; modify joint GCD manage-
ment planning requirements in groundwater management areas
(GMAs) and compliance with joint planning provisions; clarify
review panel recommendations and commission actions regard-
ing GCDs; and clarify qualifications for directors of a MUD.

SECTION BY SECTION DISCUSSION

§293.1, Objective and Scope of Rules; Meaning of Certain
Words

An amendment to §293.1(a) is proposed to correct an outdated
rule reference to the TWC. This proposed rule change is consis-
tent with TWC, 85.103.

§293.11, Information Required to Accompany Applications for
Creation of Districts

An amendment to §293.11(h) is proposed to reflect that a wa-
ter supply corporation’s (WSCs) resolution requesting conver-
sion to a SUD can reflect each purpose that a WSC wants the
commission to grant upon conversion to a SUD. This proposed
rule change is consistent with TWC, 865.021, as amended by
HB 1673 and with TWC, §5.103.

§293.12, Creation Notice Actions and Requirements

An amendment to §293.12(c) is proposed to reflect that if the
commission determines that a hearing is necessary it may only
consider the purposes a WSC requests in its resolution request-
ing conversion to a SUD. This proposed rule change is consis-
tent with TWC, §65.020 and 865.021, as amended by HB 1673.

§293.20, Records and Reporting

An amendment to §293.20(c) is proposed to provide the con-
forming three-year time frame for new GCDs to adopt and sub-
mit a management plan for consideration and approval by the
executive administrator of the Texas Water Development Board
(TWDB), and for GCDs to readopt and resubmit their readopted
management plans to the executive administrator of the TWDB
at least once every five years thereafter. The commission pro-
poses to remove language referring to a "certified" management
plan and replace it with "approved" management plan to con-
form with the new statutory language. No changes are proposed
for subsections (a), (b), (d), or (e). This proposed rule change
is consistent with TWC, §836.1071 - 36.1073, and 36.302, as
amended by HB 1763.

§293.22, Noncompliance Review and Commission Action

An amendment to §293.22 is proposed to make the conform-
ing clarifications for instances when commission nhoncompliance
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review and action is required related to GCD management plan-
ning and joint GCD management planning in a GMA. In subsec-
tion (a), the proposed changes set out that the section is appli-
cable if a GCD fails to: 1) submit a groundwater management
plan to the executive administrator of the TWDB within three
years of the date the GCD was created or the date the GCD was
confirmed by election if an election was required; 2) achieve ap-
proval of a groundwater management plan, an amended plan, or
a readopted plan from the executive administrator or the TWDB;
3) readopt and resubmit the management plan to the executive
administrator of the TWDB at least once every five years after
the date of management plan approval; 4) forward a copy of its
approved groundwater management plan to the other GCDs in-
cluded in a common GMA,; 5) be actively engaged and opera-
tional in achieving the objectives of its groundwater management
plan based on the State Auditor’s Office review of the GCD’s per-
formance under its plan; or 6) adopt, implement, or enforce rules
to protect groundwater as evidenced in a report prepared by peer
review panel. No changes are proposed for subsections (b) - (€).
In subsection (f), language is removed to conform with a statu-
tory change clarifying GCD dissolution by the commission. No
changes are proposed for subsections (g) - (i). This proposed
rule change is consistent with TWC, §36.108 and §36.3011, as
amended by HB 1763.

§293.23, Groundwater Conservation District Petition Requesting
Inquiry in Groundwater Management Area

An amendment to §293.23 is proposed to rename the section
and to make conforming clarifications. The commission pro-
poses to rename the section "Petition Requesting Inquiry in
Groundwater Management Area" and to make changes in sub-
section (a) to conform with the statutory change that authorizes
both a person with a legally defined interest in groundwater in
a GMA, and a GCD to petition the commission for an inquiry
related to joint groundwater management planning. In sub-
section (b), the proposed changes clarify that an interested
person or a GCD may file a petition to request a commission
inquiry; that after September 1, 2010, a petitioner may request
a commission inquiry if the petitioner believes the GMA process
has not established the future desired conditions for the aquifers
in the GMA; and documentation needed to support the peti-
tion. In subsection (c), the proposed changes add the word
"groundwater" to references to the term "management area." No
changes are proposed for subsections (d) or (e). This proposed
rule change is consistent with TWC, §36.3011 and 836.304, as
amended by HB 1763.

§293.32, Qualifications of Directors

An amendment to 8293.32(a) is proposed to reflect additional
qualifications to be a director of a MUD. This proposed rule
change is consistent with TWC, §54.103, as added by SB 693.

§293.41, Approval of Projects and Issuance of Bonds

An amendment to §293.41(a) is proposed to reflect that refund-
ing bonds issued to refund bonds originally approved by certain
federal or state agencies no longer require commission approval.
This proposed rule change is consistent with TWC, 849.181, as
amended by HB 828.

§293.44, Special Considerations

An amendment to §293.44(b) is proposed to reflect that a district
operating under TWC, Chapter 51 or Chapter 54, may contract
with a third party for operation and maintenance of district facili-
ties, obtain capacity or acquire facilities from another entity, and

issue bonds or other obligations to fund CCN costs. This pro-
posed rule change is consistent with TWC, §849.218(a), 51.150,
51.402, 54.2351, 54.501, and 49.181, as amended by HB 1644.

§293.51, Land and Easement Acquisition

An amendment to §293.51(e) is proposed to reduce potential
confusion by reflecting a MUD’s restriction in the use of eminent
domain powers outside of its boundaries. This proposed rule
change is consistent with TWC, 8§54.209, as amended by HB
1208.

§293.54, Bond Anticipation Notes (BAN)

An amendment to §293.54(2), (9), (12), and (13), and adding
§293.54(14) are proposed to tie the BAN rules under §293.54 in
with the feasibility rules under §293.59. The proposed changes
do not add new requirements to the bond application process;
they require, when a bond application is filed and a BAN is is-
sued, that construction and improvements be far enough along
that a bond application can reasonably be processed within com-
mission time frames. Experience in the last few years has shown
that some districts file bond applications with the intent of issuing
BANSs; however, they are filed too soon and can’t meet feasibility
rules within commission processing times. This proposed rule
change is consistent with TWC, §5.103.

8293.69, Purchase of Facilities

An amendment to §293.69 is proposed to reflect that a pre-pur-
chase inspection is required even if facilities are conveyed to
a third party, and that a pre-purchase inspection may not be
required if a district's facilities are conveyed to a municipality
and the municipality assumes all costs of operation and main-
tenance. This proposed rule change is consistent with TWC,
§51.150 and 854.2351, as amended by HB 1644, and TWC,
§5.103.

8§293.111, Water and Wastewater Service Lines and Connec-
tions

An amendment to §293.111 is proposed by adding subsection
(b) to clarify that §293.111 is applicable whether a district intends
on operating facilities itself or intends on conveying facilities to a
third party. This proposed rule change is consistent with TWC,
§51.150 and 854.2351, as amended by HB 1644, and TWC,
§5.103.

§293.112, Water, Wastewater and Drainage Facilities

An amendment to §293.112 is proposed by adding subsection
(b) to clarify that §293.112 is applicable whether a district intends
on operating facilities itself or intends on conveying facilities to a
third party. This proposed rule change is consistent with TWC,
8§51.150 and 854.2351, as amended by HB 1644, and TWC,
§5.103.

§293.113, District and Water Supply Corporations’ Authority
Over Wastewater Facilities

An amendment to §293.113 is proposed by adding subsection
(c) to clarify that §293.113 is applicable whether a district intends
on operating facilities itself or intends on conveying facilities to a
third party. This proposed rule change is consistent with TWC,
851.150 and 854.2351, as amended by HB 1644, and TWC,
§5.103.

§293.201, District Acquisition of Road Utility District Powers

An amendment to §293.201, including placing requirements un-
der existing 8293.202 in §293.201, is proposed to clarify appli-
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cation requirements for a district that wants to obtain road utility
district powers. Staff have received calls from interested parties
in the past two years requesting clarification on application re-
guirements to obtain road utility district powers. This proposed
rule change is consistent with TWC, §5.103.

§293.202, Application Requirements for Commission Approval

An amendment to §293.202 is proposed by adding requirements
for a district that wants to issue bonds for road projects and would
delete the existing language. The commission considers that it
has the obligation to review and the authority to approve bonds
for road projects when it has the authority to review utility bonds
for a district. The primary intent of the proposed changes is to
ensure consistency of review whether a district is issuing bonds
for utilities or for road projects, and to ensure that bonds issued
for roads are financially feasible. To a secondary degree, an
engineering review of road projects is necessary to ensure that
the road benefits the district and to insure consistency of review
since utilities and roads are often included in a single project.
This proposed rule change is consistent with TWC, 8§5.103.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT

Jeff Horvath, Analyst, Strategic Planning and Assessment Sec-
tion, has determined that, for the first five-year period the pro-
posed amendments are in effect, no significant fiscal implications
are anticipated for the agency or any other unit of state or local
government.

The proposed rules implement HBs 828, 1208, 1644, 1673, and
1763 and SB 693, 79th Legislature. The proposed rulemaking
would revise or establish new requirements concerning the ad-
ministration of water districts and the commission’s supervision
over districts’ actions under TWC, Chapters 36, 49, 51, 54, and
65. The proposed rules also include staff-initiated changes re-
garding bond anticipation notes (BANs) and road utility districts
(RUDs). These changes are proposed by staff to provide con-
sistency with other rules and to reduce the number of deficient
applications, clarify application requirements, and provide con-
sistency in the financial review of district bond issues for roads,
as well as provide consistency when a project includes road and
utility costs.

The rulemaking applies mainly to general law districts estab-
lished under TWC, Chapter 49. These districts are political sub-
divisions with an elected board of directors. There are approxi-
mately 1,000 active water districts throughout the State of Texas.
The developers in those districts may also be subject to Chap-
ter 293, which governs commission administration and oversight
of districts. The rulemaking deals with the administration, man-
agement, operation, and authority of water districts, including
requirements and/or exemptions from commission review of fi-
nancial instruments such as bonds.

HB 828

In implementing HB 828, the proposed rulemaking amends
§293.41 to provide that districts who issue refunding bonds to
governmental entities such as the Texas Water Development
Board, the Farmers Home Administration, the United States
Department of Agriculture, or the North American Development
Bank in order to refund bonds originally issued to that entity, no
longer need to obtain commission approval of such a refunding
issue.

HB 1541, 78th Legislature, 2003, required TCEQ approval for re-
funding bonds if the agency did not approve the original bonds.

Under the proposed rules, it is anticipated that there will be one
to two less bond issues per year reviewed by the Districts Review
Team, which is less than 1% of the current workload. Districts
are required to submit 0.25% of the bond proceeds and an appli-
cation fee under §5.701(f) if a bond application is to be approved
by TCEQ. There have been approximately two bond issues pro-
cessed since the passage of HB 1541 generating $1,000 in ap-
plication fees and an estimated $85,487 for the 0.25% bond pro-
ceeds fee. Any future loss of revenue is not expected to be sig-
nificant.

HB 1208

The proposed rulemaking amends §293.51 to limit the circum-
stances under which a district may exercise its authority to ex-
ercise the power of eminent domain outside the district’s bound-
aries. Before the passage of HB 1208, a municipal utility district
was allowed to exercise the power of eminent domain to con-
demn private property outside of its boundaries. The proposed
rules would prohibit a municipal utility district from exercising the
power of eminent domain outside the district boundaries to: 1)
acquire a site for certain water and recreational facilities; 2) build
a trail on real property designated as a homestead; or 3) con-
struct an exclusive easement through a county regional park. In
general, the proposed amendments are not anticipated to result
in fiscal implications for municipal utility districts, but would de-
pend upon circumstances pertaining to each individual district.

HB 1644

The proposed rules implement HB 1644 by amending
§293.44(b) to reflect that a district operating under TWC,
Chapter 51 or Chapter 54, may: 1) contract with a third party
for the operation and maintenance of district facilities; 2) obtain
capacity or acquire facilities from another entity; and 3) issue
bonds or other obligations to fund CCN costs. These proposed
changes would provide Water Control and Improvement Districts
and Municipal Utility Districts the authority to convey facilities
to any other retail public utility and otherwise finance costs
incurred by another retail public utility for the purpose of making
service available in the districts. Authorization for districts to
enter into contracts with other districts or to use bonds for any
necessary purposes would provide greater flexibility in its use
of resources, which could assist in reducing some costs.

HB 1673

In implementing HB 1673, an amendment is proposed to
§293.12 to reflect that if a water supply corporation (WSC)
applies for conversion to a special utility district (SUD), the
commission may only consider the purposes a WSC requests
in its resolution in determining whether a hearing is necessary.
SUDs are created by converting an existing, non-profit water
supply or sewer service corporation into a political subdivision
under TWC, Chapter 65. WSCs must apply to the agency for
authorization to convert to SUDs. The proposed amendment
provides that if a water supply corporation applies for conversion
to a special utility district, only those powers specified in its
resolution may be considered in any contested hearing called by
the state agency, and only those powers specified in that same
resolution and application may be included in the agency’s
order creating the district. In general, these applications do
not require contested case hearings under the Texas Adminis-
trative Procedure Act because protests have not been filed by
customers or neighboring utilities. The proposed change may
reduce any future contested case hearings by limiting the scope
of a contested case hearing to only those powers specified in the
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resolution and application, but in general, the proposed changes
are not anticipated to result in significant fiscal implications.

HB 1763

The implementation of HB 1763 is reflected in the proposed
changes to §8293.20, 293.22, and 293.23. The proposed
amendments make conforming changes related to deadlines
for adoption of GCD management plans, make conforming
clarifications for instances when commission noncompliance
review and action is required related to GCD management
planning, and make the conforming change to authorize both a
person with a legally defined interest in groundwater in a GMA,
and a GCD to petition the commission for an inquiry related to
joint groundwater management planning. No fiscal implications
are anticipated for the TCEQ or any other unit of state or local
government due to the implementation of the proposed rules.

SB 693

An amendment to §293.32 is proposed to implement SB 693.
The proposed change will reflect additional qualifications re-
quired in order to be director of a MUD. No fiscal implications
are anticipated for the agency or any other unit of state or local
government to implement the proposed change.

Staff Recommended Changes

The proposed rulemaking implements staff recommended
changes in 8§8293.54, 293.201, and 293.202. Part of the
proposed changes require that when a bond application is
filed and Bond Application Notes are issued, construction and
improvements must be far enough along that a bond application
can reasonably be processed within established time frames.
No additional costs are anticipated for applicants. Agency staff
will be able to process applications under the feasibility rules
more efficiently.

The proposed rules also clarify application requirements for dis-
tricts that want to obtain road utility district powers. In response
to this change, applicants may have to spend more time pro-
viding information, but this change is not expected to result in
significant costs.

Lastly, the proposed amendments would require commission re-
view and approval for districts that want to issue bonds for road
projects. Districts are required to submit 0.25% of the bond pro-
ceeds and an application fee under §5.701(f), Texas Water Code
if a bond application is to be approved by TCEQ. At this time, it
is estimated that there will be approximately two bond applica-
tions each year. No significant increase in agency revenue or
workload is anticipated at this time.

PUBLIC BENEFITS AND COSTS

Mr. Horvath also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antici-
pated from the changes seen in the proposed rules will be com-
pliance with state law and increased flexibility for some utilities
and water and road utility districts.

No significant fiscal implications are anticipated for businesses
or individuals as a result of the proposed rulemaking. The rule-
making applies mainly to general law districts established under
TWC, Chapter 49. These districts are political subdivisions with
an elected board of directors. There are approximately 1,000
active water districts throughout the State of Texas. The de-
velopers in those districts may also be subject to Chapter 293,
which governs commission administration and oversight of dis-
tricts. The rulemaking deals with administration, management,

operation, and authority of water districts, including requirements
and/or exemptions from commission review of financial instru-
ments such as bonds.

SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rulemaking. The pro-
posed rulemaking would revise or establish new requirements
concerning the administration of water districts and the commis-
sion’s supervision over districts’ actions under TWC, Chapters
36, 49, 51, 54, and 65. The rulemaking applies mainly to gen-
eral law districts established under TWC, Chapter 49, which are
political subdivisions with an elected board of directors.

LOCAL EMPLOYMENT IMPACT STATEMENT

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

REGULATORY IMPACT ANALYSIS

The commission has reviewed these proposed amendments to
Chapter 293 in light of the regulatory analysis requirements of
Texas Government Code, §2001.0225, and determined that this
rulemaking project is not a "major environmental rule" as defined
in the Texas Administrative Procedure Act and thus is not sub-
ject to the other provisions of §2001.0225. A "major environ-
mental rule” is a rule that is specifically intended to protect the
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
See Texas Government Code, §2001.0225(g)(3). Here, the pro-
posed amendments do not meet those qualifications where the
primary purposes of this rulemaking initiative are to clarify com-
mission rule language in §8293.1 et seq. to conform with the
statutory changes made to Texas Water Code, Chapter 5; to
clarify rules regarding issuance of Bond Anticipation Notes as-
sociated with bond issuance applications and requirements to
obtain road utility district powers from the commission; and to
create and amend other rules in Chapter 293 to remain consis-
tent with the statutory changes set forth in HBs 828, 1208, 1644,
1673, and 1763 and SB 693 of the 79th Legislature, 2005. As
to these six enacted bills, this rulemaking initiative proposes to
modify rules within Chapter 293 to accomplish the following: 1)
exempting districts from obtaining commission approval to issue
refunding bonds to refund bonds issued to and approved by the
Farmer’'s Home Administration, the United States Department of
Agriculture, the North American Development Bank, or the Texas
Water Development Board; 2) prohibiting a MUD other than one
created by Chapter 1029, Acts of the 76th Legislature, 1999,
from exercising eminent domain authority outside its boundary
if the land is to be used for: a) a water treatment plant, water
storage facility, wastewater treatment plant, or wastewater dis-
posal plant; b) a site for a park, swimming pool, or other recre-
ational facility except a trail; ¢) a site for a trail on real property
designated as a homestead as defined by §41.002; or d) an ex-
clusive easement through a county regional park; 3) providing
more flexibility to a WCID and MUD regarding contracting and
funding, and placing limitations on a municipality that may an-
nex these types of districts; 4) requiring applicants who seek to
convert into a SUD to include a resolution specifying the pur-
poses for the proposed conversion, if only specific purposes are
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desired, and then limiting the scope of the commission’s review,
including any hearings, of that application to those purposes con-
tained in the resolution; 5) establishing the process for a GWD
to adopt a management plan, which requires approval by the
Texas Water Development Board, and outlining the procedures
for how a GCD or a person with an interest in groundwater in
a groundwater management area petitions the commission to
inquire whether a GCD’s management plan establishes reason-
able future desired conditions for the aquifers in the groundwater
management area; and 6) placing limitations on when a resigned
board member can fill a vacancy on that same district board.
While the commission has general jurisdiction over districts and
authority to draft rules impacting districts, these changes to the
operating processes of districts are not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure. Therefore, the proposed rulemaking
project does not constitute a major environmental rule and is not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225. The commission invites public com-
ment on the draft regulatory impact analysis determination.

TAKINGS IMPACT ASSESSMENT

The commission evaluated these proposed rules and performed
an assessment of whether these proposed rules constitute a tak-
ings under Texas Government Code, Chapter 2007. The pur-
poses of this proposed district rulemaking action are to keep the
commission’s rules consistent with the changes in Texas Wa-
ter Code, Chapters 12, 36, and 49 - 67 made by the legisla-
ture in HBs 828, 1208, 1644, 1673, and 1763, and SB 693 of
the 79th Legislature, 2005; clarify rules regarding the issuance
of bond anticipation notes associated with bond issue applica-
tions and requirements to obtain road utility district powers; and
amend a district rule to reflect a statutory change in Texas Wa-
ter Code, Chapter 5. The proposed rules would substantially
advance these stated purposes because these changes impact
a district’s ability to issue refunding bonds, issue bond anticipa-
tion notes, obtain road utility district powers, exercise its emi-
nent domain powers, operate with a properly appointed board of
directors, convert into a SUD, and enter into a contract for the
sale and purchase of capacity in or facilities for water, sewer,
drainage, or other services for a municipality, district, other po-
litical subdivision, or other utility provider. These proposed rules
also substantially advance the creation of a procedure for a GCD
to adopt management plans and a review process for the com-
mission thereto.

Promulgation and enforcement of these proposed rules regard-
ing the operations of districts would be neither a statutory nor a
constitutional taking of private real property. The proposed reg-
ulations do not affect a landowner’s rights in private real prop-
erty, in whole or in part, temporarily or permanently, because
this rulemaking does not burden, restrict, or limit the owner’s
right to property or reduce its value by 25% or more beyond that
which would otherwise exist in the absence of the regulations.
Updating commission rules to remain consistent with statutory
changes to Texas Water Code, Chapter 5, and clarifying rules
regarding bond anticipation notes and road utility district powers
do notinvolve private real property rights. The statutory changes
set forth in HBs 828, 1208, 1644, 1673, and 1763 and SB 693 of
the 79th Legislature, 2005, also do not impact private real prop-
erty rights. Specifically, private real property rights do not pertain
to a district’s ability to issue refunding bonds, appoint individuals
to the board of directors, convert into a SUD, enter into a contract
of sale with a municipality, district, other political subdivision, or
other utility provider, or adopt groundwater management plans.

In addition, while the issue of eminent domain may pertain to
private real property rights, the proposed rule changes imple-
menting HB 1208 do not impact these property rights where the
rules reduce the circumstances when a district can exercise this
power. Thus, these proposed rules do not impose a burden on
private real property, but instead benefit society by providing by
improving the process for districts to operate and for the com-
mission to supervise, which should ultimately improve the qual-
ity of service that is provided to their customers. Therefore, the
proposed amendments do not constitute a taking under Texas
Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(4), concern-
ing rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.

The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined that the rule-
making is procedural in nature and will have no substantive ef-
fect on commission actions subject to the CMP and is, therefore,
consistent with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.

ANNOUNCEMENT OF HEARING

A public hearing on this proposal will be held in Austin on May 11,
2006, at 10:00 a.m. at the Texas Commission on Environmental
Quality in Building B, Room 201A, located at 12100 Park 35 Cir-
cle. The hearing will be structured for the receipt of oral or written
comments by interested persons. Individuals may present oral
statements when called upon in order of registration. There will
be no open discussion during the hearing; however, an agency
staff member will be available to discuss the proposal 30 min-
utes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Patricia Duron, Office of Legal Services, at (512) 239-6087. Re-
quests should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Comments may be submitted to Patricia Durén, MC 205, Texas
Register Team, Office of Legal Services, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should refer-
ence Rule Project Number 2005-058-293-PR. Comments must
be received no later than 5:00 p.m., May 15, 2006. For further
information, please contact Randy Nelson, Utilities and Districts
Section, at (512) 239-6160.

SUBCHAPTERA. GENERAL PROVISIONS
30 TAC §293.1
STATUTORY AUTHORITY

The amendment is proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
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adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendment implements Texas Water Code,
85.103, Rules.

§293.1. Objective and Scope of Rules; Meaning of Certain Words.

(8 The commission has the statutory duty and responsibility
to create, supervise, and dissolve certain water and water related dis-
trictsand to approvetheissuance and sal e of bondsfor districtimprove-
ments in accordance with the Texas Water Code (TWC). This chapter,
adopted under TWC, §85.103, 5.105, and 5.701 [5.235], shall govern
the creation, supervision, and dissolution of all general and special law
districts subject to and within the applicable limits of the jurisdiction
of the commission.

(b) This chapter shall govern the conversion of districts into
municipal utility districts as provided in TWC, §854.030 - 54.036.

() The term "recreational facilities' means parks, landscap-
ing, parkways, greenbelts, sidewalks, trails, public right-of-way beau-
tification projects, and recreational equipment and facilities. Theterm
includes associated street and security lighting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601937

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087

¢ ¢ ¢

SUBCHAPTER B. CREATION OF WATER
DISTRICTS

30 TAC §293.11, §293.12

STATUTORY AUTHORITY

The amendments are proposed under the authority of Texas Wa-
ter Code, §5.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendments implement Texas Water Code,
§5.103, Rules.

§293.11. Information Required to Accompany Applications for Cre-
ation of Districts.

(@) Creation applications for all types of districts, excluding
groundwater conservation districts, shall contain the following:

(1) $700 nonrefundable application fee;

(2) if aproposed district’s purpose is to supply fresh wa-
ter for domestic or commercia use or to provide wastewater services,
roadways, or drainage, a certified copy of the action of the governing
body of any municipality in whose extraterritorial jurisdiction the pro-
posed district islocated, consenting to the creation of the proposed dis-
trict, under Local Government Code, 842.042. If the governing body
of any such municipality fails or refuses to grant consent, the petition-
ersmust show that the provisions of Local Government Code, §42.042,
have been followed:;

(3) if city consent was obtained under paragraph (2) of this
subsection, provide the following:

(A) evidence that the application conforms substan-
tialy to the city consent; provided, however, that nothing herein shall
prevent the commission from creating a district with less land than
included in the city consent;

(B) evidence that the city consent does not place any
conditions or restrictions on a district other than those permitted by
Texas Water Code (TWC), §854.016(e);

(4) astatement by the appropriate secretary or clerk that a
copy of the petition for creation of the proposed district was received
by any city in whose corporate limits any part of the proposed district
is located;

(5) evidence of submitting a creation petition and report to
the appropriate commission regional office;

(6) if substantial development is proposed, a market study
and a developer’s financia statement;

(7) if the petitioner is a corporation, trust, partnership, or
joint venture, a certificate of corporate authorization to sign the peti-
tion, a certificate of the trustee’s authorization to sign the petition, a
copy of the partnership agreement or acopy of the joint venture agree-
ment, as appropriate, to evidence that the person signing the petition is
authorized to sign the petition on behalf of the corporation, trust, part-
nership, or joint venture;

(8) avicinity map;

(9) unless waived by the executive director, for districts
where substantial development is proposed, a certification by the pe-
titioning landowners that those lienhol ders who signed the petition or
aseparate document consenting to the petition, or who were notified by
certified mail, are the only persons holding liens on the land described
in the petition;

(10) if the petitioner anticipates recreational facilities be-
ing an intended purpose, a detailed summary of the proposed recre-
ational facility projects, projects’ estimated costs, and proposed financ-
ing methods for the projects as part of the preliminary engineering re-
port; and

(11) other related information as required by the executive
director.

(b) Creation application requirements and procedures for
TWC, Chapter 36, Groundwater Conservation Districts are provided
in Subchapter C of this chapter (relating to Special Requirements for
Groundwater Conservation Districts).

(c) Creation applicationsfor TWC, Chapter 51, Water Control
and Improvement Districts within two or more counties shall contain
items listed in subsection (a) of this section and the following:

(1) apetitionasrequired by TWC, §51.013, requesting cre-
ation signed by the majority of personsholdingtitleto land representing
atotal value of more than 50% of value of all land in the proposed dis-
trict asindicated by tax rolls of the central appraisal district, or if there
are more than 50 persons holding title to land in the proposed district,
the petition can be signed by 50 of them. The petition shall include the
following:

(A) name of district;

(B) areaand boundaries of district;
(C) congtitutional authority;

(D) purpose(s) of district;
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(E) statement of the general nature of work and neces-
sity and feasibility of project with reasonable detail; and

(F) statement of estimated cost of project;

(2) evidencethat the petition was filed with the office of the
county clerk of the county(ies) in which the district or portions of the
district are located;

(3) a map showing the district boundaries, metes and
bounds, area, physical culture, and computation sheet for survey
closure;

(4) apreliminary plan (22 - 24 inchesby 36 inchesor digital
data in electronic format) showing the location of existing facilities
including highways, roads, and other improvements, together with the
location of proposed utility mainsand sizing, general drainage patterns,
principal drainage ditchesand structures, utility plant sites, recreational
areas, commercia and school sites, areas within the 100-year flood
plain and 100-year floodway, and any other information pertinent to
the project including an inventory of any existing water, wastewater,
or drainage facilities;

(5) apreliminary engineering report including the follow-
ing as applicable:

(A) adescription of existing area, conditions, topogra-
phy, and proposed improvements;

(B) land use plan;

(C) 100-year flood computations or source of informa-
tion;

(D) existing and projected populations;

(E) tentative itemized cost estimates of the proposed

capital improvements and itemized cost summary for anticipated bond
issue requirement;

(F) projected tax rate and water and wastewater rates;

(G) aninvestigation and evaluation of the availability
of comparable service from other systems including, but not limited
to, water districts, municipalities, and regional authorities;

(H) an evauation of the effect the district and its sys-
tems and subsequent development within the district will have on the
following:

(i) land elevation;

(ii) subsidence;

(iii) groundwater level within the region;

(iv) recharge capability of a groundwater source;
(v) natural run-off rates and drainage; and

(vi) water quality;

(I) atable summarizing overlapping taxing entities and
the most recent tax rates by those entities; and

(J) completejustification for creation of the district sup-
ported by evidence that the project is feasible, practicable, necessary,
will benefit all of the land and residents to be included in the district,
and will further the public welfare;

(6) acertificate by the central appraisal district indicating
the owners and tax vauation of land within the proposed district as
reflected on the county tax rolls as of the date of the petition or any
amended petition. If the tax rolls do not show the petitioner(s) to be the
ownersof the mgjority of value of the land within the proposed district,

then the petitioner(s) shall submit to the executive director a certified
copy of the deed(s) tracing title from the person(s) listed on the central
appraisal district certificate as owners of the land to the petitioner(s)
and any additional information required by the executive director nec-
essary to show accurately the ownership of the land to be included in
the district;

(7) effidavits by those persons desiring appointment by the
commission astemporary or initial directors, showing compliancewith
applicable statutory reguirements of qualifications and dligibility for
temporary or initia directors, in accordance with TWC, §49.052 and
§51.072;

(8) if the application includes a request for approval of a
fire plan, information meeting the requirements of §293.123 of this
title (relating to Application Requirements for Fire Department Plan
Approval), except for a certified copy of a district board resolution,
references to adistrict board having adopted a plan, and the additional
$100 filing fee; and

(9) other information as required by the executive director.

(d) Creation applications for TWC, Chapter 54, Municipal
Utility Districts, shall contain items listed in subsection (@) of this
section and the following:

(1) a petition containing the matters required by TWC,
§54.014 and 8§54.015, signed by persons holding title to land rep-
resenting a total value of more than 50% of the value of dl land in
the proposed district as indicated by tax rolls of the central appraisal
district. If there are more than 50 persons holding title to land in
the proposed district, the petition can be signed by 50 of them. The
petition shall include the following:

(A) name of district;

(B) areaand boundaries of district described by metes
and bounds or lot and block number, if there is a recorded map or plat
and survey of the area;

(C) necessity for the work;

(D) statement of the general nature of work proposed;
and

(E) statement of estimated cost of project;

(2) evidencethat the petition was filed with the office of the
county clerk of the county(ies) in which the district or portions of the
district are located;

(3) a map showing the district boundaries in metes and
bounds, area, physical culture, and computation sheet for survey
closure;

(4) apreliminary plan (22- 24 inchesby 36 inchesor digital
data in electronic format) showing the location of existing facilities
including highways, roads, and other improvements, together with the
location of proposed utility mainsand sizing, general drainage patterns,
principal drainage ditches and structures, utility plant sites, recreational
areas, commercia and school sites, areas within the 100-year flood
plain and 100-year floodway, and any other information pertinent to
the project including an inventory of any existing water, wastewater,
or drainage facilities;

(5) apreliminary engineering report including as appropri-
ae:

(A) adescription of existing area, conditions, topogra-
phy, and proposed improvements;

(B) land use plan;
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(C) 100-year flood computations or source of informa-
tion;

(D) existing and projected populations;

(E) tentative itemized cost estimates of the proposed
capital improvements and itemized cost summary for anticipated bond
issue requirement;

(F) projected tax rate and water and wastewater rates;

(G) aninvestigation and evaluation of the availability
of comparable service from other systems including, but not limited
to, water districts, municipalities, and regional authorities;

(H) an evaluation of the effect the district and its sys-
tems and subsequent development within the district will have on the
following:

(i) land elevation;

(if) subsidence;

(iii) groundwater level within the region;

(iv) recharge capability of agroundwater source;
(v) natura run-off rates and drainage; and

(vi) water quality;

(I) atable summarizing overlapping taxing entities and
the most recent tax rates by those entities; and

(J) completejustification for creation of the district sup-
ported by evidence that the project is feasible, practicable, necessary,
and will benefit all of the land to be included in the district;

(6) acertificate by the central appraisa district indicating
the owners and tax valuation of land within the proposed district as
reflected on the county tax rolls as of the date of the petition. If the tax
rolls do not show the petitioner(s) to be the owners of the majority of
value of theland within the proposed district, then the petitioner(s) shall
submit to the executive director a certified copy of the deed(s) tracing
title from the person(s) listed on the central appraisal district certificate
asownersof theland to the petitioner(s) and any additional information
required by the executive director necessary to show accurately the
ownership of the land to be included in the district;

(7) acertified copy of the action of the governing body of
any municipality in whose corporate limits or extraterritorial jurisdic-
tion that the proposed district is located, consenting to the creation of
the proposed district under TWC, 854.016. For districts to be located
in the extraterritoria jurisdiction of any municipality, if the governing
body of any such municipality fails or refuses to grant consent, the pe-
titioners must show that the provisions of TWC, §54.016 have been
followed;

(8) for districts proposed to be created within the corporate
boundaries of a municipality, evidence that the city will rebate to the
district an equitable portion of city taxes to be derived from the resi-
dents of the areaproposed to beincluded in the district if such taxesare
used by the city to finance el sewhere in the city services of the type the
district proposesto provide. If like servicesare not to be provided, then
an agreement regarding arebate of city taxesis not necessary. Nothing
in this subsection is intended to restrict the contracting authorization
provided in Local Government Code, §402.014;

(9) affidavits by those persons desiring appointment by the
commission as temporary directors, showing compliance with applica-
ble statutory requirements of qualifications and dligibility for tempo-
rary directors, in accordance with TWC, §49.052 and §54.102;

(10) if the application includes a request for approval of
a fire plan, information meeting the requirements of §293.123 of this
title, except for acertified copy of adistrict board resolution, references
to adistrict board having adopted a plan, and the additional $100 filing
fee; and

(11) other data and information as the executive director
may require.
(e) Creation applications for TWC, Chapter 55, Water Im-

provement Districts, within two or more counties shall contain items
listed in subsection () of this section and the following:

(1) a petition containing the matters required by TWC,
§55.040, signed by persons holding title to more than 50% of all land
in the proposed district as indicated by county tax rolls, or by 50
qualified property taxpaying electors. The petition shall include the
following:

(A) name of district; and
(B) areaand boundaries of district;

(2) a map showing the district boundaries in metes and
bounds, area, physical culture, and computation sheet for survey
closure;

(3) apreliminary plan (22 - 24 inchesby 36 inchesor digital
data in electronic format) showing the location of existing facilities
including highways, roads, and other improvements, together with the
location of proposed utility mainsand sizing, general drainage patterns,
principal drainage ditches and structures, utility plant sites, recreational
areas, commercial and school sites, areas within the 100-year flood
plain and 100-year floodway, and any other information pertinent to
the project including an inventory of any existing water, wastewater,
or drainage facilities;

(4) apreliminary engineering report including as appropri-
ate:

(A) adescription of existing area, conditions, topogra-
phy, and proposed improvements,

(B) land use plan;

(C) 100-year flood computations or source of informa-
tion;

(D) existing and projected populations;

(E) tentative itemized cost estimates of the proposed

capital improvements and itemized cost summary for anticipated bond
issue requirement;

(F) projected tax rate and water and wastewater rates;

(G) aninvestigation and evaluation of the availability
of comparable service from other systems including, but not limited
to, water districts, municipalities, and regional authorities;

(H) an evaluation of the effect the district and its sys-
tems and subsequent development within the district will have on the
following:

(i) land elevation;

(ii) subsidence;

(iii) groundwater level within the region;

(iv) recharge capability of agroundwater source;
(v) natura run-off rates and drainage; and

(vi) water quality;
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(1) atable summarizing overlapping taxing entities and
the most recent tax rates by those entities; and

(J) completejustification for creation of thedistrict sup-
ported by evidence that the project is practicable, would be a public
utility, and would serve a beneficial purpose;

(5) acertificate by the central appraisal district indicating
the owners and tax valuation of land within the proposed district as
reflected on the county tax rolls as of the date of the petition. If the tax
rolls do not show the petitioner(s) to be the owners of the majority of
theland within the proposed district, then the petitioner(s) shall submit
to the executive director acertified copy of the deed(s) tracing titlefrom
the person(s) listed on the central appraisal district certificate as owners
of the land to the petitioner(s) and any additional information required
by the executive director necessary to show accurately the ownership
of the land to be included in the district;

(6) if the application includes a request for approval of a
fire plan, information meeting the requirements of §293.123 of this
title, except for acertified copy of adistrict board resolution, references
to adistrict board having adopted a plan, and the additional $100 filing
fee; and

(7) other data and information as the executive director
may require.
(f) Creation applicationsfor TWC, Chapter 58, Irrigation Dis-

tricts, within two or more counties, shall contain itemslisted in subsec-
tion (@) of this section and the following:

(1) a petition containing the matters required by TWC,
§58.013 and 8§58.014, signed by persons holding title to land rep-
resenting a total value of more than 50% of the value of all land in
the proposed district as indicated by county tax rolls, or if there are
more than 50 persons holding title to land in the proposed district, the
petition can be signed by 50 of them. The petition shall include the
following:

(A) name of district;
(B) areaand boundaries;

(C) provision of the Texas Constitution under which
district will be organized;

(D) purpose(s) of district;

(E) statement of the general nature of the work to be
done and the necessity, feasibility, and utility of the project, with rea-
sonable detail; and

(F) statement of the estimated costs of the project;

(2) evidencethat the petition was filed with the office of the
county clerk of the county(ies) in which the district or portions of the
district are located;

(3) a map showing the district boundaries in metes and
bounds, area, physical culture, and computation sheet for survey
closure;

(4) apreliminary plan (22- 24 inchesby 36inchesor digital
datain el ectronic format) showing asapplicablethelocation of existing
facilitiesincluding highways, roads, and other improvements, together
with the location of proposed irrigation facilities, genera drainage pat-
terns, principal drainage ditches and structures, sites, areas within the
100-year flood plain and 100-year floodway, and any other information
pertinent to the project;

(5) apreliminary engineering report including the follow-
ing as applicable:

(A) adescription of existing area, conditions, topogra-
phy, and proposed improvements;

(B) land use plan, including a table showing irrigable
and non-irrigable acreage;

(C) copies of any agreements, meeting minutes, con-
tracts, or permits executed or in draft form with other entities includ-
ing, but not limited to, federal, state, or local entities or governments
or persons,

(D) tentative itemized cost estimates of the proposed
capital improvements and itemized cost summary for anticipated bond
issue requirement;

(E) proposed budget including projected tax rate and/or
fee schedule and rates,

(F) an investigation and evaluation of the availability
of comparable service from other systems including, but not limited
to, water districts, municipalities, and regional authorities;

(G) an evauation of the effect the district and its sys-
tems will have on the following:

(i) land elevation;

(ii) subsidence;

(ili) groundwater level within the region;

(iv) recharge capability of a groundwater source;
(v) natura run-off rates and drainage; and

(vi) water quality;

(H) atablesummarizing overlapping taxing entitiesand
the most recent tax rates by those entities; and

() completejustification for creation of thedistrict sup-
ported by evidence that the project is feasible, practicable, necessary,
and will benefit all of the land and residents to be included in the dis-
trict and will further the public welfare;

(6) acertificate by the central appraisal district indicating
the owners and tax valuation of land within the proposed district as
reflected on the county tax rolls as of the date of the petition or any
amended petition. If thetax rolls do not show the petitioner(s) to bethe
owners of themgjority of value of the land within the proposed district,
then the petitioner(s) shall submit to the executive director a certified
copy of the deed(s) tracing title from the person(s) listed on the central
appraisal district certificate as owners of the land to the petitioner(s)
and any additional information required by the executive director nec-
essary to show accurately the ownership of the land to be included in
the district;

(7) effidavits by those persons desiring appointment by the
commission astemporary or initial directors, showing compliancewith
applicable statutory reguirements of qualifications and dligibility for
temporary or initial directors, in accordance with TWC, §58.072; and

(8) other data as the executive director may require.

(g) Creation applicationsfor TWC, Chapter 59, Regional Dis-
tricts, shall contain items listed in subsection (&) of this section and the
following:

(1) apetition, asrequired by TWC, 859.003, signed by the
owner or owners of 2,000 contiguous acres or more; or by the county
commissioners court of one, or more than one, county; or by any city
whose boundaries or extraterritorial jurisdiction the proposed district
lies within; or by 20% of the municipal districts to be included in the
district. The petition shall contain:
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(A) a description of the boundaries by metes and
bounds or lot and block number, if there is arecorded map or plat and
survey of the area;

(B) a statement of the general work, and necessity of
the work;

(C) estimated costs of the work;
(D) name of the petitioner(s);
(E) name of the proposed district; and

(F) if submitted by at least 20% of the municipal dis-
tricts to be included in the regional district, such petition shall also in-
clude:

(i) adescription of the territory to beincluded in the
proposed district; and

(ii) endorsing resolutions from al municipal dis-
tricts to be included;

(2) evidence that a copy of the petition was filed with the
city clerk in each city where the proposed district's boundaries cover
in whole or part;

(3) iflandinthecorporatelimitsor extraterritorial jurisdic-
tion of acity is proposed, documentation of city consent or documen-
tation of having followed the process outlined in TWC, §59.006;

(4) apreliminary engineering report including as appropri-
ate:

(A) adescription of existing area, conditions, topogra-
phy, and proposed improvements,

(B) land use plan;

(C) 100-year flood computations or source of informa-
tion;

(D) existing and projected populations;

(E) tentative itemized cost estimates of the proposed
capital improvements and itemized cost summary for anticipated bond
issue requirement;

(F) projected tax rate and water and wastewater rates;
and

(G) aninvestigation and evaluation of the availability
of comparable service from other systems including, but not limited
to, water districts, municipalities, and regional authorities;

(5) affidavits by those persons desiring appointment by
the commission as temporary or initial directors, showing compliance
with applicable statutory requirements of quaifications and eligibility
for temporary or initial directors, as required by TWC, 849.052 and
§59.021;

(6) if the application includes a request for approval of a
fire plan, information meeting the requirements of §293.123 of this
title, except for acertified copy of adistrict board resolution, references
to adistrict board having adopted a plan, and the additional $100 filing
fee; and

(7) other information asthe executive director may require.

(h) Creation applicationsfor TWC, Chapter 65, Special Utility
Districts, shall contain itemslisted in subsection (@) of this section and
the following:

(1) acertified copy of the resolution requesting creation,
as required by TWC, 8§65.014 and §65.015, signed by the president

and secretary of the board of directors of the water supply or sewer
service corporation, and stating that the corporation, acting through its
board of directors, has found that it is necessary and desirable for the
corporation to be converted into adistrict. Theresolution shall include
the following:

(A) adescription of the boundaries of the proposed dis-
trict by metes and bounds or by lot and block number, if there is a
recorded map or plat and survey of the area, or by any other commonly
recognized meansin acertificate attached to the resol ution executed by
a licensed engineer;

(B) astatement regarding the general nature of the ser-
vices presently performed and proposed to be provided, and the neces-
sity for the services;

(C) name of the district;

(D) the names of not less than five and not more than
11 qualified personsto serve as the initial board; [and)]

(E) areguest specifying each purpose for which the pro-
posed district is being created; and

(F) [(B)] if the proposed district also seeks approval of
an impact fee, arequest for approval of an impact fee and the amount
of the requested fee;

(2) the legal description accompanying the resolution re-
questing conversion of awater supply or sewer service corporation, as
defined in TWC, 865.001(10), to aspecial utility district that conforms
to the legal description of the service area of the corporation as such
service areaappearsin the certificate of public convenience and neces-
sity held by the corporation. Any area of the corporation that overlaps
another entity’s certificate of convenience and necessity must be ex-
cluded unless the other entity consents in writing to the inclusion of its
dualy certified area in the district;

(3) aplat showing boundaries of the proposed district as
described in the petition;

(4) apreliminary plan (22 - 24 inchesby 36 inchesor digital
data in electronic format) showing the location of existing facilities
including highways, roads, and other improvements, together with the
location of proposed utility mainsand sizing, general drainage patterns,
principal drainage ditchesand structures, utility plant sites, recreational
areas, commercial and school sites, areas within the 100-year flood
plain and 100-year floodway, and any other information pertinent to
the project including an inventory of any existing water or wastewater
facilities;

(5) apreliminary engineering report including the follow-
ing information unless previously provided to the commission:

(A) adescription of existing area, conditions, topogra-
phy, and any proposed improvements,

(B) existing and projected populations;
(C) for proposed system expansion:

(i) tentativeitemized cost estimates of any proposed
capital improvements and itemized cost summary for any anticipated
bond issue requirement;

(ii) aninvestigation and evaluation of the availabil-
ity of comparable servicefrom other systemsincluding, but not limited
to, water districts, municipalities, and regional authorities;

(D) water and wastewater rates,
(E) projected water and wastewater rates,
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(F) anevaluation of the effect the district and its system
and subsequent development within the district will have on the fol-
lowing:

(i) land elevation;

(ii) subsidence;

(iii) groundwater level within the region;

(iv) recharge capability of a groundwater source;
(v) natural run-off rates and drainage; and

(vi) water quality; and

(G) complete justification for creation of the district
supported by evidence that the project is feasible, practicable, neces-
sary, and will benefit all of the land to be included in the district;

(6) acertified copy of acertificate of convenience and ne-
cessity held by the water supply or sewer service corporation applying
for conversion to a special utility district;

(7) acertified copy of the most recent financial report pre-
pared by the water supply or sewer service corporation;

(8) if requesting approval of an existing capital recovery
fee or impact fee, supporting cal culations and required documentation
regarding such fee;

(9) certified copy of resolution and an order canvassing
election results, adopted by the water supply or sewer service corpo-
ration, which shows:

(A) an affirmative vote of a mgjority of the member-
ship to authorize conversion to aspecial utility district operating under
TWC, Chapter 65; and

(B) avote by the membership in accordance with the
requirements of TWC, Chapter 67, and the Texas Non-Profit Corpo-
ration Act, Texas Civil Statutes, Articles 1396-1.01 to 1396-11.01, to
dissolve the water supply or sewer service corporation at such time as
creation of the special utility district is approved by the commission
and convey all the assets and debts of the corporation to the special
utility district upon dissolution;

(10) affidavits by those persons named in the resolution for
appointment by the commission as initial directors, showing compli-
ance with applicable statutory requirements of qualifications and el-
igibility for temporary or initial directors, in accordance with TWC,
§49.052 and 865.102, where applicable;

(11) affidavitsindicating that the transfer of the assets and
the certificate of convenience and necessity has been properly noticed
to the executive director and customersin accordance with §291.109 of
thistitle (relating to Report of Sale, Merger, Etc.; Investigation; Disal-
lowance of Transaction) and §291.112 of thistitle (relating to Transfer
of Certificate of Convenience and Necessity);

(12) if the application includes a request for approval of
a fire plan, information meeting the requirements of §293.123 of this
title, except for acertified copy of adistrict board resolution, references
to adistrict board having adopted a plan, and the additional $100 filing
fee; and

(13) other information as the executive director requires.

(i) Creation applications for TWC, Chapter 66, Stormwater
Control Districts, shall contain items listed in subsection () or this
section and the following:

(1) apetition as required by TWC, §866.014 - 66.016, re-
questing creation of a storm water control district signed by at least

50 persons who reside within the boundaries of the proposed district
or signed by a majority of the members of the county commissioners
court in each county or counties in which the district is proposed. The
petition shall include the following:

(A) aboundary description by metes and bounds or lot
and block number if there is arecorded map or plat and survey;

(B) astatement of the general nature of the work pro-
posed and an estimated cost of the work proposed; and

(C) the proposed name of the district;

(2) a map showing the district boundaries in metes and
bounds, area, physical culture, and computation sheet for survey
closure;

(3) apreliminary engineering report including:

(A) adescription of theexisting area, conditions, topog-
raphy, and proposed improvements;

(B) preliminary itemized cost estimate for the proposed
improvements and associated plans for financing such improvements;

(C) alisting of other entities capable of providing same
or similar services and reasons why those are unable to provide such
services,

(D) copies of any agreements, meeting minutes, con-
tracts, or permits executed or in draft form with other entities includ-
ing, but not limited to, federal, state, or local entities or governments
Or persons,

(E) an evaluation of the effect the district and its
projects will have on the following:

(i) land elevations;

(if) subsidence/groundwater level and recharge;
(ili) natural run-off rates and drainage; and

(iv) water quality;

(F) atable summarizing overlapping taxing entities and
the most recent tax rates by those entities; and

(G) complete justification for creation of the district
supported by evidence that the project is feasible, practical, necessary,
and will benefit al the land to be included in the district;

(4) affidavitsby those persons desiring appointment by the
commission astemporary or initial directors, showing compliancewith
applicable statutory reguirements of qualifications and eligibility for
temporary or initial directors, in accordance with TWC, §49.052 and
§66.102, where applicable; and

(5) other data as the executive director may require.

(i) Creation applications for Local Government Code, Chap-
ter 375, Municipa Management Districtsin General, shall contain the
items listed in subsection () of this section and the following:

(1) apetition requesting creation signed by ownersof ama-
jority of the assessed value of real property in the proposed district, or
50 persons who own property in the proposed district, if more than 50
people own real property in the proposed district. The petition shall
include the following:

(A) aboundary description by metes and bounds, or ot
and block number if there is arecorded map or plat and survey;

(B) purpose(s) for which district is being created;
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(C) genera nature of thework, projectsor services pro-
posed to be provided, the necessity for those services, and an estimate
of the costs associated with such;

(D) name of proposed district, which must be generally
descriptive of the location of the district, followed by "Management
District";

(E) list of proposed initial directors and experience and
term of each; and

(F) aresolution of municipality in support of creation,
if inside a city;

(2) apreliminary plan or report providing sufficient details
on the purpose and projects of district asallowed in Local Government
Code, Chapter 375, including budget, statement of expenses, revenues,
and sources of such revenues,

(3) acertificate by the central appraisa district indicating
the owners and tax valuation of land within the proposed district as
reflected on the county tax rolls as of the date of the petition or any
amended petition. If thetax rolls do not show the petitioner(s) to bethe
owners of themajority of value of the land within the proposed district,
then the petitioner(s) shall submit to the executive director a certified
copy of the deed(s) tracing title from the person(s) listed on the central
appraisal district certificate as owners of the land to the petitioner(s)
and any additional information required by the executive director nec-
essary to show accurately the ownership of the land to be included in
the district;

(4) affidavits by those persons desiring appointment by the
commission as initial directors, showing compliance with applicable
statutory requirements of qualifications and eligibility for initial direc-
tors, in accordance with Local Government Code, §375.063; and

(5) if the application includes a request for approva of a
fire plan, information meeting the requirements of §293.123 of this
title, except for acertified copy of adistrict board resolution, references
to adistrict board having adopted a plan, and the additional $100 filing
fee.

§293.12. Creation Notice Actions and Requirements.

(& On receipt by the executive director of all required docu-
mentation associated with an application for creation of a district by
the commission in accordance with Texas Water Code (TWC), Chap-
ter 51, multi-county Water Control & Improvement Districts or single
county Water Control and Improvement Districts requesting additional
powers; Chapter 54, Municipal Utility Districts, Chapter 55, Water
Improvement Districts, Chapter 58, multi-county Irrigation Districts;
Chapter 59, Regiona Districts;, Chapter 65, Special Utility Districts;
and Chapter 66, Storm Water Control Districts, the executive director
shall notify the chief clerk that the application is administratively com-
plete.

(b) For those applications described in subsection (@) of this
section, the chief clerk shall send acopy of anotice to the applicant in-
dicating that an application has been received and notifying interested
persons of the procedures for requesting a public hearing. The appli-
cant shall cause the notice to be published as follows:

(1) notice must be published once a week for two consec-
utive weeks in a newspaper regularly published or circulated in the
county or counties where the district is proposed to be located with
the last publication not later than the 30th day before the date on which
the commission may act on the application, and

(2) not later than the 30th day before the date on which the
commission may act on the application, the notice must be posted on

thebulletin board used for posting legal noticesin each county inwhich
all or part of the proposed district is to be located.

(c) For those applications described in subsection (&) of this
section, the commission may act on an application without holding a
public hearing if a public hearing is not requested by the commission,
the executive director, or an affected person in the manner prescribed
by commission rule during the 30 days following the final publication
of notice under this section. In addition, the following shall apply.

(1) If the commission determines that a public hearing is
necessary, the chief clerk shall advise al parties of the time and place
of the hearing. The commission isnot required to provide public notice
of a hearing under this subsection.

(2) Regardless of whether a public hearing is held or not,
for an application for creation of a special utility district in accordance
with TWC, Chapter 65, the commission may only consider a purpose
for which the district is being created that is specified in the resolution.

(d) For apetition for the creation of a Special Utility District
in accordance with TWC, Chapter 65, which includes transfer of the
certificate of convenience and necessity, the applicant shall also, unless
waived by executive director, mail copies of the notice to customers of
thewater supply corporation and other affected partiesat least 120 days
prior to approval. Such notice shall include the following:

(1) name and business address of the district;
(2) adescription of the service areainvolved;

(3) theanticipated effect of the conversion on the operation
or the rates and services provided to customers; and

(4) astatement that if a hearing is granted, persons may
attend the hearing and participate in the process.

(e) If apetition for the creation of a Special Utility District in
accordance with TWC, Chapter 65, contains a request for approval of
an impact fee, the applicant shall comply with the notice provisions
of 8293.173 of this title (relating to Impact Fee Notice Actions and
Requirements).

(f) Thehearing action and notice requirements for Local Gov-
ernment Code, Chapter 375, Municipal Management Districts are as
follows.

(1) Thechief clerk shall send acopy of the notice of hearing
to all counties in which the proposed district is located and all munic-
ipalities which have extraterritorial jurisdiction in the county or coun-
ties in which the proposed district is located and which have formally
requested notice of creation of all districtsin their county or counties.
The chief clerk shall prepare a certificate indicating that notice was
properly mailed to any such counties and/or municipalities.

(2) Thechief clerk shall send acopy of thenoticeof hearing
to the petitioners, or their agents, who shall:

(A) causethenaticeto be publishedinanewspaper with
general circulation in the municipality in which the proposed district is
located once a week for two consecutive weeks with the first publica
tion being at least 31 days prior to the date of the commission hearing;

(B) send the notice of the hearing by certified mail, re-
turn receipt requested, to al property owners within the district at least
30 days before the hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.
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4 4 4

SUBCHAPTER C. SPECIAL REQUIREMENTS
FOR GROUNDWATER CONSERVATION
DISTRICTS

30 TAC 88293.20, 293.22, 293.23

STATUTORY AUTHORITY

The amendments are proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendments implement Texas Water Code,
§5.103, Rules.

§293.20. Records and Reporting.

(@ Each groundwater conservation district created according
to Texas Water Code (TWC), Chapter 36 shall comply with the statute.
Districts created by special acts of the Texas Legislature must comply
with all statutory requirements contained in the special act and with the
provisions of TWC, Chapter 36 that do not conflict with the special act.

(b) Districts are required to submit to the executive director
the following documents:

(1) acertified copy of thelegidlative act creating the district
within 60 days after the district is created;

(2) acertified copy of the order of the district’s board of
directors canvassing the confirmation election and declaring the con-
firmation election results according to TWC, §36.017(e);

(3) acertified copy of the order of the district’s board of
directors changing the boundaries of the district, a metes and bounds
description of the boundary change, and a detailed map showing the
boundary changewithin 60 days after the date of any boundary change;
and

(4) awritten notification to the executive director of the
name, mailing address, and date of expiration of term of office of any
elected or appointed director within 30 days after the date of the elec-
tion or appointment according to TWC, 836.054(€).

(c) Eachdistrict isrequired under TWC, §36.1071 to adopt a
comprehensive management plan and adopt rules that are necessary to
implement the management plan. In accordance with TWC, §36.1072,
the [The] management plan must be adopted by the district and sub-
mitted to the executive administrator of the Texas Water Development
Board within three [twe] years of either the effective date of crestion of
the district or the date the district was confirmed by election if an elec-

Texas Water Development Board]. The management plan is subject to
approval by the executive administrator of the Texas Water Develop-
ment Board or the Texas Water Development Board upon appeal. After
approval, each district must readopt and resubmit the management plan
to the executive administrator of the Texas Water Development Board
at least once every five years.

(1) Eachdistrict must forward a copy of its approved [cer-
tified] groundwater management plan to the regional water planning
group for the planning region in which the district is located and pro-
vide confirmation to the executive director that such action has been
taken.

(2) Eachdistrict must forward a copy of its approved [cer-
tified] groundwater management plan to the other districts that are in-
cluded with the district in a common groundwater management area
and provide confirmation to the executive director that such action has
been taken.

(3) Each district must provide a copy of an existing, new,
or amended approved [certified] groundwater management plan to the
executive director.

(d) Eachdistrict shall provide copies of district documentation
or records upon request of the executive director to determine compli-
ance with statutory provisions related to noncompliance review under
TWC, Chapter 36, Subchapter | and §293.22 of this title (relating to
Noncompliance Review and Commission Action).

(e) Eachdistrict shall provide copies of district documentation
or records upon request of the executive director to determine compli-
ance with statutory provisions.

§293.22. Noncompliance Review and Commission Action.

(@ Purpose. The purpose of this section is to set out pro-
cedures for commission review of groundwater conservation district
(GCD) noncompliancewith requirements of TexasWater Code (TWC),
Chapter 36. This section providesaprocessfor aGCD to achieve com-
pliance, enforcement procedures if compliance is not achieved, and
commission enforcement actions. A groundwater management plan
noncompliance review and commission action arerequired under TWC
as the result of a GCD’s failure to:

(1) adopt a groundwater management plan in accordance
with TWC, §36.1071 and §836.1072 and submit the plan to the execu-
tive administrator of the Texas Water Development Board within three
[two] years of either the effective date of creation of the district or the
date the district was confirmed by election if an election was required;

(2) achieve approval [eertification)] of a groundwater man-
agement plan, an amended [or amendment of & groundwater manage-
ment plan, or a readopted groundwater management plan from [with]
the executive administrator or the Texas Water Development Board as
provided by TWC, §36.1072 and §36.1073;

(3) readopt and resubmit the management plan to the ex-
ecutive administrator of the Texas Water Development Board at least
once every five years after the date of management plan approval;

(4) [€3)] forward acopy of itsapproved [eertified] ground-
water management plan to the other GCDs that are included with the
district in acommon groundwater management area (GMA);

(5) [(4)] be actively engaged and operational in achieving
the objectives of its groundwater management plan based on the State
Auditor’s Office review [audit] of the district’s performance as pro-
vided by TWC, §36.302; or

(6) [(5)] adopt, implement, or enforce district rulesto pro-
tect groundwater as evidenced in a report prepared by a commission-
appointed review panel as provided by TWC, §36.108 and §293.23 of
thistitle (relating to [Groundwater Conservation District] Petition Re-
questing Inquiry in Groundwater Management Area).

(b) Noncompliance review. The executive director shal in-
vestigate the facts and circumstances of any violations of this chapter
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or order of the commission under this chapter or provisions of TWC,
§836.301, 36.3011, and 36.302.

(1) Theexecutive director may attempt to resolve any non-
compliance set out in subsection (a) of this section with the district.
After review of the facts and identification of noncompliance issues,
the executive director may propose to resolve the issue with the dis-
trict through acompliance agreement. The compliance agreement must
clearly identify the noncompliance issue(s) and provide district actions
and a schedule for the district to achieve compliance.

(2) If the executive director proposes a compliance agree-
ment, the district shall be provided aspecified time frame not to exceed
60 days after the date of receipt of the compliance agreement, to con-
sider and agree to the terms of the compliance agreement and schedule.
If the district wantsto negotiate the compliance agreement, it must con-
tact the executive director within ten days of receipt of the compliance
agreement so that the final compliance agreement can be considered by
the district and its board of directors within the 60-day time frame.

(3) If the district agrees with and signs the compliance
agreement, the executive director shall monitor the district’s imple-
mentation of agreement provisions within the agreed schedule. If
the district accomplishes compliance within the agreed schedule,
the executive director shall notify the district that it has achieved
compliance and is no longer under review by the commission.

(c) Executive director recommendations filed with commis-
sion. If unable to resolve the violation under subsection (b) of this
section, or if the facts of the noncompliance issue warrant, the execu-
tive director shall follow the procedures for commission enforcement
actions set out in Chapter 70, Subchapter C of this title (relating to
Enforcement). The executive director shall prepare and file a written
report with the commission and the district and include any actions the
executive director believes the commission should take under TWC,
§36.303 and subsection (e) of this section.

(d) Notice and hearing. The commission shall provide notice
inaccordancewith §70.104 of thistitle (relating to Executive Director’s
Preliminary Report). If the executive director’s report recommends
dissolution of adistrict or of aboard of directors or the placement of
adistrict into receivership, the commission shall hold an enforcement
hearing.

(1) The commission shall publish notice once each week
for two consecutive weeks before the day of the hearing to receive ev-
idence on the dissolution of a district or of a board of directors or the
placement of adistrict into receivership in a newspaper of general cir-
culation in the areain which the district is located with the first publi-
cation being 30 days before the day of hearing.

(2) The commission shall give notice of the hearing by
first-class mail addressed to the directors of the district according to
the last record on file with the executive director.

(e) Commission enforcement actions. In accordance with
TWC, 8836.108, 36.301, and 36.302, the commission, after notice and
hearing, shall take all actions it considers appropriate, including:

(1) issuing an order requiring the district to take certain ac-
tions or to refrain from taking certain actions;

(2) dissolving the board in accordance with TWC, §36.305
and §36.307 and calling an election for the purpose of electing a new
board;

(3) requesting the attorney general to bring suit for the ap-
pointment of a receiver to collect the assets and carry on the business
of the GCD in accordance with TWC, 836.3035;

(4) dissolving the district in accordance with TWC,
§836.304, 36.305, and 36.308; or

(5) recommending to the legislature in the commission’s
report concerning priority groundwater management areas required by
TWC, §35.018, actionsthe commission deems necessary to accomplish
comprehensive management in the district.

(f) District dissolution. TWC, §836.304 - 36.310 authorizethe
commission to dissolve any district as defined in TWC, §36.001(1),
that [is not operational as determined under TWC, §36.302 and] hasno
outstanding bonded indebtedness.

(1) A district that is composed of territory entirely within
one county may be dissolved even if it has outstanding indebtedness
that matures after the year in which the district isdissolved. If adistrict
is in more than one county, and has outstanding bond indebtedness, it
may not be dissolved.

(2) Upon the dissolution of a district by the commission,
al assets of the district shall be sold at public auction and the proceeds
giventothe county if itisasingle county district. If it isamulti-county
district, the proceeds shall be divided with the counties in proportion
to the surface land area in each county served by the district.

(3) The commission shall file a certified copy of an order
for the dissolution of a GCD in the deed records of the county or coun-
ties in which the district is located. If the district was created by a
special Act of the legislature, the commission shall file acertified copy
of the order of dissolution with the Secretary of State.

(9) Dissolution of board. If the commission enters an order to
dissolve the board of a GCD, the commission shall notify the county
commissioners court of each county which contains territory in the
district. The commission shall appoint five temporary directors under
TWC, 836.016, that shall serve until an election for a new board can
be held under TWC, §36.017. However, district confirmation shall not
be required for continued existence of the district and shall not be an
issue in the election.

(h) Receivership. If the commission enters an order to request
the attorney general to bring suit for the appointment of a receiver to
collect the assets and carry on the business of a district, the executive
director shall forward the order and the request to the attorney general
and provide any relevant commission correspondence. The executive
director shall assist the attorney general asrequested and shall continue
to track the status of attorney general actions.

(i) Appeds. Appealsfrom any commission order issued under
this section shall be filed and heard in the district court of any of the
counties in which the district is located.

§293.23. [Groundwater Conservation District] Petition Requesting
Inquiry in Groundwater Management Area.

(@ Purpose and applicability. This section provides proce-
dures for commission review of a petition filed by a groundwater
conservation district (GCD) or a person with alegally defined interest
in groundwater in agroundwater management area (GMA) requesting
[petitions that request] an inquiry related to joint groundwater man-
agement planning in aGMA [groundwater management area (GMA)];
commission appointment of the review panel; review panel actions;
and executive director actions under Texas Water Code (TWC),
§36.108 and 36.3011. Such petitions must be [for good cause and]
filed following the procedures prescribed by this section.

terested person [with goed eause] may file a petition with the executive

director to request acommission inquiry if a[the] district [adoptsares-
olution calling for joint planning in a GMA and the other district] or

31 TexReg 3212 April 14, 2006 Texas Register



districtsrefused to join in the GMA planning process or the GMA plan-
2010, a GCD or an interested person may file a petition with the ex-
ecutive director to request acommission inquiry if the GMA planning
process does not establish reasonabl e future desired conditions for the
aquifersin the GMA.

(1) The petition must include documentation that demon-
strates that joint planning meetings have been conducted by the presid-
ing officers, or their designees, of each district located in whole or in
part [was requested] in the GMA [by district resolution]. Documenta-
tion shal include:

(A) acertified copy of the board resolutions[resolution]

caling for the joint planning between the districts in the GMA;

(B) evidencethat joint planning meeting notice [theres-
olution] wasreceived by the[other district or] districtsinthe GMA such
as areturn receipt for certified mail service;

(C) publishers affidavits of joint planning meeting no-
tice [if joint meetings were called]; and

(D) copies of joint planning meeting minutes and ac-
cepted handouts certified by the districts that attended the meetings [if
such meetings were held].

(2) Thepetition must include acertified statement from the
petitioning district’s board of directors or from the interested person
that describes why the petitioner [district] believes that adequate plan-
ning was not achieved in the GMA.

(3) The petition must provide evidence that:

(A) a[another] district in the groundwater management
area has failed to adopt rules;

(B) the rules adopted by a district are not designed to
achieve the desired future condition of the groundwater resources in
the GMA established during the joint planning process;

(©) [(B)] the groundwater in the management area is
not adequately protected by the rules adopted by a[anether] district; or

(D) [(©)] the groundwater in the management area is
not adequately protected due to the failure of a [anether] district to
enforce substantial compliance with itsrules.

[(4) Thedistrict has shown "good cause" if this subsection
is satisfied.]

(c) Commission review of petition. The commission shall re-
view the petition not later than 90 days after the date the petition was
filed. The commission may dismiss the petition if it finds that the ev-
idence is not sufficient to show that the items contained in subsection
(b)(2), (2), or (3) of this section exist. If the commission does not dis-
miss the petition, it shall appoint a review panel to prepare a written
report.

(1) Thereview panel shall consist of five members.

(A) The commission shall appoint one of the members
to serve asthe chairman of thereview panel. The chairman shall sched-
ule and preside over the proceedings and meetings of the pandl.

(B) A director or general manager of a district located
outside the groundwater management area that is the subject of the
petition may be appointed to the review panel.

(C) The commission may not appoint more than two
members of the review panel from any one district.

(2) The commission shall appoint a disinterested person
to serve as a nonvating recording secretary for the review panel. The
recording secretary may be an employee of the commission. The
recording secretary shall record and document the proceedings of the
review panel.

(3) Thecommission may direct thereview panel to conduct
public hearings at a location in the groundwater management area to
take evidence on the petition.

(4) Accordingto TWC, §36.108, the review panel shall re-
view the petition and any evidencerelevant to the petition and consider
and adopt a report to the commission.

(d) Review panel report. The review pand’s report must be
submitted to the executive director no later than 120 days after the re-
view panel was appointed by the commission. The review panel’s re-
port shall include:

(1) if apublichearing isconducted, asummary of evidence
taken on the petition;

(2) alist of findings and recommended actions appropriate
for the commission to take under TWC, 836.303 and §293.22(e) of this
title (relating to Noncompliance Review and Commission Action) and
the reasons it finds those commission actions appropriate; and

(3) any other information the panel considers appropriate
for commission consideration.

(e) Commission action on review panel report. The executive
director or the commission shall take action to implement any or al of
the review panel’s recommendations if the items contained in subsec-
tion (b)(1) - (4) of this section apply. The executive director shal, no
later than 45 days after the date the review panel report was received,
recommend to the commission or initiate any action considered neces-
sary under TWC, §36.303 and §293.22(b) - (e) of thistitle.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601939

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087
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SUBCHAPTER D. APPOINTMENT OF
DIRECTORS

30 TAC §293.32

STATUTORY AUTHORITY

The amendment is proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendment implements Texas Water Code,
§5.103, Rules.
§293.32. Qualifications of Directors.

(& Unless otherwise provided, an applicant for appointment
as adirector must be at least 18 years old, a resident citizen of Texas,
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and either own land subject to taxation in the district or be a qualified
voter within the district.

(1) A director of afresh water supply district created under
Texas Water Code, Chapter 53 must be aregistered voter of the district
but need not own land subject to taxation in the district.

(2) Adirector of aregional district created for the purposes
defined under Texas Water Code, 859.004 must be at least 18 yearsold
and a resident of this state, but need not be a landowner or qualified
voter within the district.

(3) A director of aspecial utility district created for the pur-
poses defined under Texas Water Code, §65.012, must be aresident cit-
izen of this state and either own land subject to taxation in the district,
or be auser of the facilities of the district or be a qualified voter in the
digtrict.

(4) A director of a stormwater control district created
for the purposes defined under Texas Water Code, §66.012, must

reside within the boundaries of the proposed district but need not be a
landowner or qualified voter within the district.

(5) A director of agroundwater conservation district must
be aregistered voter in the precinct that the person represents pursuant
to Texas Water Code, §36.059(b).

(6) A director who resigned from the board of directorsof a
municipa utility district, under Texas Water Code, Chapter 54, cannot
be re-appointed to fill avacancy on that same board if the person:

(A) resigned from the board:
(i) within two years preceding the vacancy date; or

(ii) on or after the vacancy date but before the va
cancy isfilled; or

(B) wasdefeated in adirectors election held by the dis-
trict in the two years preceding the vacancy date.

(7) [(6)] A director shall not be a developer of property in
the district, or be related within the third degree of affinity or consan-
guinity to adeveloper of property in the district, any other member of
the governing board of the district, or the manager, engineer, or attor-
ney for the district, or other person providing professional services to
the district.

(8) [(N] A director shall not be an employee of any de-
veloper of property in the district, or any director, manager, engineer,
attorney, or other person providing professional servicesto thedistrict,
or adeveloper of property in the district in connection with the district
or property located in the district.

(b) Asusedin this section, a developer of property in the dis-
trict means any person who owns land located within a district covered
under this section and who has divided or proposes to divide the land
into two or more parts for the purpose of laying out any subdivision
or any tract of land or any addition to any town or city, or for laying
out suburban lats or building lots, or any lats, streets, alleys, or parks
or other portions intended for public use, or the use of purchasers or
owners of lots fronting thereon or adjacent thereto. (See Texas Water
Code, §49.052(d).)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.
TRD-200601940

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087
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SUBCHAPTER E. ISSUANCE OF BONDS
30 TAC §8293.41, 293.44, 293.51, 293.54
STATUTORY AUTHORITY

The amendments are proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendments implement Texas Water Code,
§5.103, Rules.

§293.41. Approval of Projects and I ssuance of Bonds.

(@) Bonds, asreferred to in this subchapter, include any bonds
authorized to be issued by the Texas Water Code (TWC) or special
statute, and are represented by an instrument issued in bearer or regis-
tered form. This section does not apply to:

(1) refunding bonds, if the commission issued an order ap-
proving the issuance of the bonds or notes that originally financed the
project;

(2) refunding bonds that are issued by a district under
an agreement between the district and a municipality alowing the
issuance of the district’s bonds to refund bonds issued by the munici-
pality to pay the cost of financing facilities; [or]

(3) bondsissuedto and approved by the FarmersHome Ad-
ministration, the United States Department of Agriculture, the North
American Development Bank, or the Texas Water Development Board,
Or Successor agencies, or [-]

(4) refunding bonds issued to refund bonds described by
paragraph (3) of this subsection.

(b) This subchapter does apply to revenue notes to the extent
described in §293.80(d) of this title (relating to Revenue Notes) and
contract tax obligations to the extent described in §293.89 of thistitle
(relating to Contract Tax Obligations).

() Thecommission hasthe statutory responsibility to approve
projectsrelating to theissuance and sale of bondsfor districtsasdefined
in TWC, 849.001(1), and other districts where specifically required by
law.

(d) This subchapter does not apply to adistrict if:
(1) the boundaries include one entire county;

(2) thedistrict was created by a specia act of the legida
ture; and

(A) thedistrictislocated entirely within one county and
entirely within one or more home-rule municipalities;

(B) thetotal taxable value of the real property and im-
provements to the real property, zoned by one or more home-rule mu-
nicipalitiesfor residential purposes and located within the district, does
not exceed 25% of the total taxable value of all taxable property inthe
district, as shown by the most recent certified appraisal tax roll pre-
pared by the appraisal district for the county; and
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(C) thedistrict was not required by law to obtain com-
mission approval of its bonds before September 1, 1995;

(3) the district is a specia water authority as defined by
TWC, §49.001(8);

(4) the district is governed by a board of directors ap-
pointed in whole or part by the governor, a state agency, or the
governing body or chief elected official of a municipality or county
and does not provide, or propose to provide, water, wastewater,
drainage, reclamation, or flood control services to residentia retail or
commercial customers asits principa function; or

(5) thedidtrict:

(A) isamunicipal utility district operating under TWC,
Chapter 54, that includes territory in only two counties;

(B) hasoutstanding long-term indebtednessthat israted
BBB or better by a nationally recognized rating agency for municipal
securities; and

(C) hasat least 5,000 active water connections.

(e) A district located within Bastrop, Bexar, Brazoria, Fort
Bend, Galveston, Harris, Travis, Waller, or Williamson Counties may
submit bond applications, which include recreational facilities that are
supported by taxes, in accordance with TWC, §49.4645.

(1) Bond applications submitted under this subsection
must include a copy of a district’s park plan as required under TWC,
§49.4645(b), in addition to other application requirements under
§293.43 of thistitle (relating to Application Requirements). The park
plan is to be signed and sedled by a registered landscape architect,
a registered professiona engineer, or any other design professional
allowed by law to engage in landscape architecture.

(2) Bond applications submitted under this subsection may
include:

(A) forests, greenbelts, open spaces, and native habitat;

(B) sidewalks, trails, paths, boardwalks, and fitnesstrail
equipment, subject to the following restrictions:

(i) the sidewalks, trails, paths, boardwalks, and fit-
ness trail equipment unrelated to golf courses,

(ii) the sidewalks, trails, paths, boardwalks, and fit-
ness trail equipment located outside of the right-of-way required by
applicable government agencies for streets, unless a district has com-
pleted and financed at least 90% of its projected water, wastewater, and
drainage facilities to serve residential development within the district;
and

(iii) if adistrict has completed and financed at least
90% of its projected water, wastewater, and drainage facilities to serve
residential development within the district prior to the annexation of
land, the location restriction in clause (ii) of this subparagraph only
applies to annexed land;

(C) pedestrian bridges and underpasses that are less
than 200 feet in length and not related to golf courses;

(D) outdoor ballfields, including, but not limited to,
soccer, football, baseball, softball, and lacrosse, outdoor skate/roller
blade facilities, associated scoreboards, and bleachers designed for
less than 500 people per field or per skate/roller blade facility;

(E) parks (outdoor playground facilities and associated
ground surface material, picnic tables, benches, barbeque grills, fire
pits, fireplaces, trash receptacles, drinking water fountains, open-air

pavilions/gazebos, open-air amphitheaters/assembly facilities de-
signed for less than 500 people, open-air shade structures, restrooms
and changing rooms, concession stands, water playgrounds, recre-
ational equipment storage facilities, and emergency call boxes);

(F) amenity lakes, and associated water features,
docks, piers, overlooks, and non-motorized boat launches subject to
§293.44(a)(24) of thistitle (relating to Special Considerations);

(G) amenity/recreation centers, outdoor tennis courts,
and outdoor basketball courts if the district has funded water, waste-
water, and drainage facilities to serve at least 90% of the residentia
development within the district;

(H) fences no higher than eight feet that are located
within public right-of-way or district sites/easements and are along
streets if the district has funded water, wastewater, and drainage
facilities to serve at least 90% of the residential development within
the district; and

(1) landscaping (including, but not limited to, trees,
shrubs, and berms) and associated irrigation, fences, information
signg/kiosks, lighting (except street lighting), and parking related to
items listed in subparagraphs (A) through (G) of this paragraph.

(3) Bond applications submitted under this subsection shall
not include;

(A) indoor or outdoor swimming pools, pool decks, and
associated equipment or storage facilities;

(B) golf courses, clubhouses, and related structures or
facilities;

(C) air conditioned buildings, gymnasiums, spas, fit-
ness centers, and habitable structures, except as allowed in paragraph
(2) of this subsection;

(D) sound barrier walls;
(E) retaining walls used for roadway purposes,

(F) fences, such asfor subdivisions and lots, which are
not related to district facilities, except as allowed in paragraph (2) of
this subsection;

(G) signsand monuments, such as for subdivisions and
developments, which are not related to district facilities; and

(H) street lighting.

(4) A didtrict’s outstanding principal debt (bonds, notes,
and other obligations), payable from any source, for recreationa facil-
itiesmust not exceed 1% of the taxable value of property in the district,
as supported by a certificate from the central appraisal district, at the
time of issuance of the debt or exceed the estimated cost provided in
the park plan required under TWC, §49.4645(b), whichever issmaller.

(5) A district may submit a bond application that proposes
to fund recreational facilities only after or at the same time a district
has funded water, wastewater, and/or drainage facilities, depending on
adistrict’s authorized functions, to serve the section that includes the
recreational facilities or to serve areas aong roads that are either adja-
cent to the recreational facilities or are necessary to provide access to
the recreational facilities.

(6) Plans and specifications for recreational facilities must
be signed and sealed by a registered landscape architect, a registered
professional engineer, or any other design professional allowed by law
to engage in landscape architecture.

§293.44. Special Considerations.
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(@) Developer projects. The following provisions shall apply
unless the commission, in its discretion, determines that application to
aparticular situation renders an inequitable result.

(1) A developer project is a district project that provides
water, wastewater, drainage, or recreational facility servicefor property
owned by a developer of property in the district, as defined by Texas
Water Code (TWC), §49.052(d).

(2) Except aspermitted under paragraph (8) of this subsec-
tion, the costs of joint facilitiesthat benefit the district and others should
be shared on the basis of benefits received. Generally, the benefits are
the design capacities in the joint facilities for each participant. Pro-
posed cost sharing for conveyance facilities should account for both
flow and inflow locations.

(3) Thecost of clearing and grubbing of district facilities
easements that will also be used for other facilities that are not eligible
for district expenditures, such asroads, gas lines, telephone lines, etc.,
should be shared equally by the district and the devel oper, except where
unusually wide road or street rights-of-way or other unusual circum-
stances are present, as determined by the commission. The district's
share of such costs is further subject to any required devel oper contri-
bution under §293.47 of thistitle (relating to Thirty Percent of District
Construction Costs to be Paid by Developer). The applicability of the
competitive bidding statutes and/or regulations for clearing and grub-
bing contracts let and awarded in the devel oper’s name shall not apply
when the amount of the estimated district share, including any required
developer contribution does not exceed 50% of the total construction
contract costs.

(4) A district may finance the cost of spreading and com-
pacting of fill in areas that require the fill for development purposes,
such asin abandoned ditches or floodplain areas, only to the extent nec-
essary to dispose of the spoil materid (fill) generated by other projects
of the district.

(5) Thecost of any clearing and grubbing in areas wherefill
isto be placed should not be paid by the district, unless the district can
demonstrate anet savingsin the costs of disposal of excavated materials
when compared to the estimated costs of disposal off site.

(6) When adeveloper changes the plan of development re-
quiring the abandonment or relocation of existing facilities, the district
may pay the cost of either the abandoned facilities or the cost of re-
placement facilities, but not both.

(7) When adeveloper changes the plan of devel opment re-
quiring the redesign of facilities that have been designed, but not con-
structed, the district may pay the cost of the origina design or the cost
of the redesign, but not both.

(8) A district shall not finance the pro rata share of over-
sized water, sewer, or drainage facilities to serve areas outside the dis-
trict unless:

(A) such oversizing:

(i) isrequired by or representsthe minimum approv-
able design sizes prescribed by local governments or other regulatory
agencies for such applications;

(if) does not benefit out-of-district land owned by
the devel oper;

(iii) does not benefit out-of-district land currently
being developed by others; and

(iv) the district agrees to use its best efforts to re-
cover such costsif afuture user outside the district desires to use such

capacity; or

(B) thedistrict has entered into an agreement with the
party being served by such oversized capacity that provides adequate
payment to the district to pay the cost of financing, operating, and main-
taining such oversized capacity; or

(C) thedistrict has entered into an agreement with the
party to be served or benefitted in the future by such oversized capacity,
which provides for contemporaneous payment by such future user of
the incremental increase in construction and engineering costs attrib-
utable to such oversizing and which, until the costs of financing, con-
struction, operation, and maintenance of such oversized facilities are
prorated according to paragraph (2) of this subsection, provides that:

(i) the capacity or usage rights of such future user
shall be restricted to the design flow or capacity of such oversized fa
cilities multiplied by the fractional engineering and construction costs
contemporaneously paid by such future user; and

(ii) such future user shall pay directly allocable op-
eration and maintenance costs proportionate to such restricted capacity
or usage rights.

(9) Railroad, pipeling, or underground utility relocations
that are needed because of road crossings should not be financed by the
district; however, if such relocations result from asimultaneous district
project and road crossing project, then such relocation costs should be
shared equally. The district’s share of such costs is further subject to
any required developer contribution under §293.47 of thistitle.

(10) Engineering studies, such as topographic surveys, soil
studies, fault studies, boundary surveys, etc., that contain information
that will be used both for district purposes and for other purposes, such
as roadway design, foundation design, land purchases, etc., should be
shared equally by the district and the devel oper, unless unusual circum-
stances are present as determined by the commission. The district’s
share of such costsis further subject to any required devel oper contri-
bution under §293.47 of thistitle.

(11) Land planning, zoning, and development planning
costs should not be paid by the district, except for conceptual land-use
plans required to be filed with a city as a condition for city consent to
creation of the district.

(12) The cost of constructing lakes or other facilities that
are part of the developer’s amenities package should not typicaly be
paid by the district; however, the costs for the portion of an amenity
lake considered arecreational facility under paragraph (24) of this sub-
section may be funded by the district. The cost of combined lake and
detention facilities should be shared with the developer on the basis of
the volume attributable to each use, and land costs should be shared
on the same basis, unless the district can demonstrate a net savingsin
the cost of securing fill and construction materials from such lake or
detention facilities, when compared to the costs of securing such fill or
construction materials off site for another eligible project.

(13) Bridge and culvert crossings shall be financed in ac-
cordance with the following provisions.

(A) Thecostsof bridge and culvert crossings needed to
accommodate the devel opment’s road system shall not be financed by
adistrict, unless such crossing consists of one or more culverts with a
combined cross-sectional area of not more than nine square feet. The
district’s share shall be subject to the devel oper’s 30% contribution as
may be required by §293.47 of thistitle.

(B) Districts may fund the costs of bridge and culvert
crossings needed to accommodate the development’s road system that
are larger than those specified in subparagraph (A) of this paragraph,
which cross channels other than natural waterways with defined bed
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and banks and are necessary as aresult of reguired channel improve-
ments subject to the following limitations:

(i) the drainage channel construction or renovation
must benefit property within the district’s boundaries;

(if) the costs shall not exceed a pro rata share based
on the percent of total drainage areaof the channel crossed, measured at
the point of crossing, calculated by taking the total cost of such bridge
or culvert crossing multiplied by a fraction, the numerator of which is
thetotal drainage arealocated within the district upstream of the cross-
ing, and the denominator of which is the total drainage area upstream
of the crossing; and

(iii) the district shall be responsible for not more
than 50% of the pro rata share as calculated under this subsection,
subject to the developer’'s 30% contribution as may be required by
§293.47 of thistitle.

(C) Thecost of replacement of existing bridgesand cul-
verts not constructed or installed by the developer, or the cost of new
bridges and culverts across existing roads not financed or constructed
by the developer, may be financed by the district, except that any costs
of increasing the traffic-carrying capacity of bridges or culverts shall
not be financed by the district.

(14) Inevauating district construction projects, including
those described in paragraphs (1) - (12) of this subsection, primary
consideration shall be given to engineering feasibility and whether the
project has been designed in accordance with good engineering prac-
tices, notwithstanding that other acceptable or less costly engineering
aternatives may exist.

(15) Bond issue proceeds will not be used to pay or reim-
burse consultant fees for the following:

(A) specia or investigative reports for projects which,
for any reason, have not been constructed and, in all probability, will
not be constructed;

(B) feesfor bond issue reports for bond issues consist-
ing primarily of devel oper reimbursables and approved by the commis-
sion but which are no longer proposed to be issued;

(C) feesfor completed projects which are not and will
not be of benefit to the district; or

(D) provided, however, that thelimitations shall not ap-
ply to regional projects or special or investigative reports necessary to
properly evaluate the feasibility of alternative district projects.

(16) Bond funds may be used to finance costs and expenses
necessarily incurred in the organization and operation of the district
during the creation and construction periods as follows.

(A) Such costs were incurred or projected to incur dur-
ing creation, and/or construction periods which include periods during
which the district is constructing its facilities or there is construction
by third parties of aboveground improvements within the district.

(B) Construction periods do not need to be continuous;
however, once reimbursement for a specific time period has occurred,
expenses for a prior time period are no longer eligible. Payment of
expenses during construction periods is limited to five years in any
single bond issue.

(C) Any reimbursement to adevel oper with bond funds
is restricted to actua expenses paid by the district during the same
five-year period for which application is made in accordance with this
subsection.

(D) Thedistrict may pay interest on the advances under
this paragraph. Section 293.50 of thistitle (relating to Devel oper Inter-
est Reimbursement) applies to interest payments for a developer and
such payments are subject to a developer reimbursement audit.

(17) Ininstanceswhere creation coststo be paid from bond
proceeds are determined to be excessive, the executive director may
request that the devel oper submit invoices and cancelled checks to de-
termine whether such creation costs were reasonable, customary, and
necessary for district creation purposes. Such creation costs shall not
include planning, platting, zoning, other costs prohibited by paragraphs
(10) and (14) of this subsection, and other matters not directly related
to the district’s water, sewage, and drainage system, even if required
for city consent.

(18) Thedistrict shall not purchase, pay for, or reimburse
the cost of facilities, either completed or incomplete, from which it has
not and will not receive benefit, even though such facilities may have
been at one time required by a city or other entity having jurisdiction.

(19) Thedistrict shall not enter into any binding contracts
with a developer that compel the district to become liable for costs
above those approved by the commission.

(20) A district shall not purchase more water supply or
wastewater treatment capacity than is needed to meet the foreseeable
capacity demands of the district, except in circumstances where:

(A) leasepaymentsor capital contributionsarerequired
to be made to entities owning or constructing regional water supply or
wastewater treatment facilities to serve the district and others;

(B) such purchasesor leases are necessary to meet min-
imum regulatory standards; or

(C) such purchases or leases are justified by considera-
tions of economic or engineering feasibility.

(21) The district may finance those costs, including miti-
gation, associated with flood plain regulation and wetlands regul ation,
attributable to the development of water plants, wastewater treatment
plants, pump and lift stations, detention/retention facilities, drainage
channels, and levees. Thedistrict’s share shall not be subject to the de-
veloper’s 30% contribution as may be required by §293.47 of thistitle.

(22) The district may finance those costs associated with
endangered species permits. Such costs shall be shared between the
district and the developer with the district’s share not to exceed 70%
of the total costs, unless unusua circumstances are present as deter-
mined by the commission. The district’s share shall not be subject to
the developer’s 30% contribution under §293.47 of thistitle. For pur-
poses of this subsection, "endangered species permit" means a permit
or other authorization issued under 87 or §10(a) of the federal Endan-
gered SpeciesAct of 1973, 16 United States Code, 81536 and 81539(a).

(23) The district may finance 100% of those costs associ-
ated with federal storm water permits. Thedistrict’s share shall be sub-
ject to the devel oper’s 30% contribution as may be required by §293.47
of thistitle. For purposes of this subsection, "federal storm water per-
mit" meansapermit for storm water dischargesissued under the federal
Clean Water Act, including National Pollutant Discharge Elimination
System permits issued by the United States Environmental Protection
Agency and Texas Pollutant Discharge Elimination System permitsis-
sued by the commission.

(24) Thedistrict may financethe portion of an amenity lake
project that is considered arecreational facility.

(A) The portion considered a recreationa facility must
be accessible to al persons within the district and is determined as:
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(i) thepercentageof shorelinewith at least a 30-foot
wide buffer between the shoreline and private property; or

(ii) thepercentage of the perimeter of ahigh bank of
a combination detention facility and lake with at least a 30-foot wide
buffer between the high bank and private property.

(B) The district’s share of costs for the portion of an
amenity lake project that is considered arecreational facility is not sub-
ject to the devel oper’s 30% contribution under §293.47 of thistitle.

(C) The authority for districts to fund recreational
amenity lake costs in accordance with this paragraph does not apply
retroactively to projects included in bond issues submitted to the
commission prior to the effective date of this paragraph.

(b) All projects.

(1) The purchase price for existing facilities not covered
by a preconstruction agreement or otherwise not constructed by a de-
veloper in contemplation of resale to the district, or if constructed by a
developer in contempl ation of resaleto thedistrict and the cost of thefa-
cilitiesis not available after demonstrating a good faith effort to locate
the cost records should be established by an independent appraisal by
aregistered professional engineer hired by the district. The appraised
value should reflect the cost of replacement of the facility, less repairs
and depreciation, taking into account the age and useful life of the fa-
cility and economic and functional obsolescence as evidenced by an
on-site inspection.

(2) Contract revenue bonds proposed to be issued by dis-
trictsfor facilities providing water, sewer, or drainage, under contracts
authorized under Local Government Code, 8402.014, or other similar
statutory authorization, will be approved by the commission only when
the city’s pro rata share of debt service on such bonds is sufficient to
pay for the cost of the water, sewer, or drainage facilities proposed to
serve areas located outside the boundaries of the service area of the is-
suing district.

(3) Whenadistrict proposesto obtain capacity in or acquire
ipality, district, or other political subdivision, or other utility provider,
and proposes to use bond proceeds to compensate the providing entity
vices on the basis of a capitalized unit cost, e.g., per connection, per
lot, or per acre, the commission will approve the use of bond proceeds
for such compensation under the following conditions:

(A) theunit cost is reasonable;

(B) theunit cost approximatesthe cost to the entity pro-
viding the necessary facilities, or [providing] the providing entity has
adopted a uniform service plan for such water, [and] sewer, drainage,
and other services based on engineering studies of the facilities re-

quired; and

(C) the district and the providing entity have entered
into a contract that will:

(i) specificaly convey either an ownership interest
in or a specified contractual capacity or volume of flow into or from
the system of the providing entity;

(ii) provideamethod to quantify the interest or con-
tractual capacity rights;

(iii) provide that the term for such interest or con-
tractual capacity right isnot lessthan the duration of the maturity sched-
ule of the bonds; and

(iv) contain no provisions that could have the effect
of subordinating the conveyed interest or contractual capacity right to
apreferential use or right of any other entity.

(4) A district may finance those costs associated with recre-
ational facilities, as defined in §293.1(c) of thistitle (relating to Objec-
tive and Scope of Rules; Meaning of Certain Words) and as detailed
in §293.41(e)(2) of thistitle (relating to Approval of Projects and Is-
suance of Bonds) for all affected districts that benefit and are available
to all persons within the district. A district’s financing, whether from
tax-supported or revenue debt, of costs associated with recreational fa-
cilitiesis subject to §293.41(e)(1) - (6) of thistitle and is not subject to
the developer’s 30% contribution as may berequired by §293.47 of this
title. The automatic exemption from the devel oper’s 30% requirement
provided herein supersedes any conflicting provision in §293.47(d) of
thistitle. In planning for and funding recreational facilities, consider-
ation is to be given to existing and proposed municipal and/or county
facilities as required by TWC, 849.465, and to the requirement that
bonds supported by ad valorem taxes may not be used to finance recre-
ational facilities, as provided by TWC, 849.464(a), except as allowed
in TWC, 8§49.4645.

(5) Thebidding requirementsestablished in TWC, Chapter
49, Subchapter | are not applicable to contracts or services related to
adistrict’s use of temporary erosion-control devices or cleaning of silt
and debris from streets and storm sewers.

(6) A district’s contract for construction work may include
economic incentives for early completion of the work or economic dis-
incentives for late completion of the work. The incentive or disincen-
tive must be part of the proposal prepared by each bidder before the bid
opening.

(7) A district that operates under either Texas Water Code,
Chapter 51 or Chapter 54 may utilize proceeds from the sale and is-
suance of bonds, notes, or other obligations to acquire an interest in
a certificate of convenience and necessity (CCN), contractual rights to
use capacity infacilitieswithin the CCN and to acquirefacilitieswithin
a CCN, with costs determined in accordance with applicable law such
as paragraph (3) of this subsection and Chapter 291, Subchapter G of
this title (relating to Utility Regulations).

§293.51. Land and Easement Acquisition.

(@ Water, sanitary sewer, storm sewer, drainage, and recre-
ational facilities easements. All easements required within a district’'s
boundariesfor water lines; sanitary sewer lines; storm sewer lines; san-
itary control at water plants; noise and odor control at wastewater treat-
ment plants; the right-of-way necessary for a drainage swale or ditch
constructed generally along a street or road in lieu of a storm sewer;
recreational facilities; and the right-of-way area required by govern-
mental jurisdictions for streets that are used for recreationa facilities,
shall be dedicated to the district or the public by the developer with-
out payment or reimbursement from the district. If any easements are
required for such facilities on land not owned by adeveloper in the dis-
trict, the district may acquire such land at its appraised market value,
and may also pay legal, engineering, surveying, or court fees and ex-
penses incurred in acquiring such land, and §293.47 of this title (re-
lating to Thirty Percent of District Construction Costs To Be Paid by
Developer) shall not apply to such acquisition.

(b) Land acquisition. A district may acquire the following in
fee simple from any person, including the developer, in accordance
with this section, and §293.47 of this title shall not apply to such ac-
quisition:

(1) plant sites, including required sanitary control at water
plants and noise and odor control at wastewater treatment plants;
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(2) lift or pump station sites;

(3) drainage channels other than those described in subsec-
tion (@) of this section and other than those which are natural waterways
with defined bed and banks;

(4) detention/retention pond sites;
(5) levess,

(6) mitigation sitesfor compliance with flood plain regula-
tion and wetlands regulation or payments in lieu of mitigation;

(7) mitigation sites for compliance with endangered
species permits or payments in lieu of mitigation, the cost of which
shall be shared between the district and the developer as provided in
§293.44(a)(22) of thistitle (relating to Special Considerations); or

(8) recreational facility sitesthat are outside of the right-of-
way required by governmental jurisdictions to be dedicated for streets
and roads.

(c) Price of land acquisition.

(1) If adistrict acquires such a site, as described in sub-
section (b) of this section, which is outside of the 100-year floodplain,
from adevel oper within the district or subsequent owner of developer
reimbursables, the price shall be determined by adding to the price paid
by the developer for such land or easement in a bona fide transaction
between unrel ated parties the devel oper’s actual taxes and interest paid
to the date of acquisition by the district. The interest rate shall not ex-
ceed the net effective interest rate on the bonds sold, or the interest
rate actually paid by the developer for |oans obtained for this purpose,
whichever isless. If adeveloper uses its own funds rather than bor-
rowed funds, the net effective interest rate on the bonds sold shall be
applied. Provided, however, if the executive director determines that
such price appears to exceed the fair market value of such land or ease-
ment, the executive director may require an appraisal to be obtained by
the district from a qualified independent appraiser and payment to the
seller may be limited to the fair market value of such land as shown by
the appraisal; if the seller acquired the land after the improvements to
be financed by the district were constructed, the price shall belimited to
the fair market value of such land or easement established without the
improvementsbeing constructed; or if the seller acquired theland more
than five yearsbefore the creation of the district and therecordsrelating
totheactual pricepaid and thetaxes and interest costsareimpossible or
difficult to obtain, the district, upon executive director approval, may
purchase such site at fair market value based on an appraisal prepared
by a qualified, independent appraiser. If the land or easement needed
by the district is being acquired based on the appraised value, the ap-
plication to the commission for approval to purchase such a site must
contain arequest by the district to acquire the site in such manner and
must explain the reason that the seller is unableto providethe price and
carrying cost records.

(2) If adistrict acquires such a site, as described in subsec-
tion (b) of this section, which is within the 100-year floodplain, from
a developer within the district or subsequent owner of developer re-
imbursables, the price shall be the lesser of the amount as determined
by subsection (c)(1) of this section or fair market value based on an
appraisa prepared by a qualified, independent appraiser hired by the
district’s board upon their initiative.

(3) If the land or easement needed by the district is being
acquired from an entity other than a developer or subsegquent owner of
developer reimbursables in the district, the district may pay the fair
market value established by a qualified, independent appraiser, and
may also pay legal, engineering, surveying, or court fees and expenses
incurred in acquiring such land or easement.

(d) Joint storm water detention/water amenity facilities. If a
detention or retention pond is also being used as an amenity by the de-
veloper or as a recreational facility as described in 8293.44(a)(24) of
this title, payment to the developer shall be limited to that cost that is
associated only with the drainage or recreational function of the facil-
ity. The land costs of combined water amenity and detention facilities
should be shared with the devel oper on the basis of the volume of water
storage attributable to each use, with the water amenity portion subject
to reimbursement as a recreational facility in the percentage described
in §293.44(a)(24) of thistitle.

(e) Land or easements outside the district’s boundaries. Land
or easements needed for any district facilities outside the district’s
boundaries may be purchased by the district as part of the district
project a a price not to exceed the fair market value thereof. The
district may also pay legal, engineering, surveying, or court fees and
expenses spent in acquiring such land. If the land or easements are
purchased from a developer who owns land within the district, the
price paid by the district shall be determined in accordance with sub-
section (c) of this section and such purchase price shall be subject to
the provisions of §293.47 of this title unless the facilities constructed
in, on, or over such land, easements, or rights-of-way are exempt from
such contribution or the district is exempt from such contribution
under theterms of §293.47 of thistitle. Districts operating under Texas
Water Code, Chapter 54, except one affected by House Bill 2965,
76th Legislature, 1999, are prohibited from exercising the power of
eminent domain outside the district’s boundaries to acquire:

(1) asitefor awater treatment plant, water storage facility,
wastewater treatment plant, or wastewater disposal plant;

(2) asitefor apark, swimming pool, or other recreational
facility except atrail;

(3) asitefor atrail on real property designated as a home-
stead as defined by Texas Property Code, 841.002; or

(4) an exclusive easement through a county regional park.

(f) Shared land or easements outside the district’s boundaries.
If the out-of -district land or easement isrequired for adrainage channel
downstream of the district and a portion of such land or easement is or
will be needed by another district(s), whether upstream or downstream,
for development, thedistrict shall only pay for itsproportionate share of
the land costs based upon the acreage of the drainage area contributing
drainageto such drainage channel at full development. However, inthe
event thereisno devel oper in another district(s) to dedicatethedistrict’s
pro ratashare of therequired land, the district may pay the entire cost to
acquire such land, but the commission shall order the other district(s)
toreimbursethedistrict at such time as development occursin the other
district that requires such drainage right-of-way.

(9) Regional facilities. A district may use bond proceedsto ac-
quiretheentiresitefor any regional plant, lift or pump sation, detention
pond, drainage channel, levee, or recreational facility if the commission
determines that regionalization will be promoted and the district will
recover the appropriate pro rata share of the site costs, carrying costs,
and bond issuance costs from future participants. The district may pay
the fair market value based on an appraisal for such regiona site and
also may pay legal, engineering, surveying, or court fees and expenses
incurred in acquiring such land. The commission shall, by separate
order, order other districts participating in such regional facility to re-
imburse the acquiring district a proportionate share of such site costs,
carrying costs, and bond issuance costs at such time as development
occurs in such other districts requiring such regional site.

(h) Certification by registered professional engineer. Prior to
the district purchasing or obligating district funds for the purchase of

PROPOSED RULES April 14, 2006 31 TexReg 3219



sites for water plants, wastewater plants, or lift or pump stations, the
district must have a registered professional engineer certify that the
siteis suitable for the purposes for which it intended and identify what
areas will need to be designated as buffer zones to satisfy al entities
with jurisdictional authority.

(i) Joint recreational and drainage/detention sites without
a constant level lake. If a drainage/detention site will also be used
for recreational facility purposes, the costs are alocated 50% to
drainage/detention and 50% to recreational purposes. If the recre-
ational facility site includes an existing drainage/detention easement,
then the area used to determine the reimbursement amount for the site
excludes the area of the existing easement.

§293.54. Bond Anticipation Notes (BAN).

A district may issue bond anticipation notes for any purpose for which
bonds of the district have previously been voted or may be issued for
the purpose of refunding previously issued bond anticipation notes. All
bond anticipation notesissued by adistrict shall conform to the follow-
ing requirements.

(1) A bond application containing all projects to be fi-
nanced by the BAN and the principal of and interest on the BAN shall
be on file with the commission.

(2) The financial advisor of the district renders a written
opinion to the district to the effect that, based on the projections con-
tained inthe bond application report on which thefeasibility of thebond
issueisbased, thedistrict, within 45 days, 60 days, or 180 days of appli-
cation receipt by the commission for a non-devel oper expedited bond

sue, respectively:

(A) can be expected to meet the 25% build-out require-
ment of §293.59(k)(7) of thistitle (relating to Economic Feasibility of
Project); and

(B) canbereasonably expected to sell its bonds, under
prevailing market conditions existing at the time of the sal e of the bond
anticipation note, in aprincipal amount at | east sufficient to redeem and
pay the principal of, and accrued interest on, the BAN [on or prior to
their stated maturity date].

(3) The proceeds of the BAN may be used to pay only
the district’s allowable share of the costs of facilities as provided in
§293.47 of thistitle (relating to Thirty Percent of District Construction
Costs to be Paid by Developer) until the commission has uncondition-
ally determined that the district isexempt from devel oper participation.

(4) The interest rate on the BAN shall be limited to the
maximum rate at which the district could have issued bonds on the
date of issuance of the BAN pursuant to applicable statute or valid city
consent.

(5) AllI BAN shall be sold at par.

(6) The proceedings authorizing the issuance of the BAN
shall provide that the BAN shall be redeemed at not more than their
par value within 30 days after receipt of proceeds from bonds issued
for the purpose of redeeming the BAN.

(7) Nodistrict fundsshall be used to purchase bond or BAN
insurance, collateral guarantees, letters of credit, or other forms of
credit enhancement.

(8) NoBAN proceeds shall be used for the purpose of pay-
ing allowable developer interest, as provided in §293.50 of this title
(relating to Developer Interest Reimbursement).

(9) Except as hereinafter otherwise provided, BAN shall
not be used to finance facilities unless the plans and specifications

therefor have been approved by all regulatory authorities having ju-
risdiction thereof, approved and recorded plats or recorded easements
areexisting for the facilities, and such plans and specifications, and ap-
proved and recorded plats or recorded easements have been submitted
to the executive director in connection with the district’s pending bond
application.

(10) Issuance of BAN shall not prejudice the right of the
commissiontorefuseto approveall or any portion of abond application
or any cost or facility contained therein.

(11) BAN shal be payable solely from the proceeds of the
district’s bonds, as approved by the commission, and no other district
funds shall be encumbered, pledged, committed or used for such pur-
pose.

(12) In regards to utility construction, prior [Prior] to the
issuance of the BAN: [3]

(A) theengineer of the district hasissued aletter certi-
fying that applicable utilities are at least 95% complete in accordance
with §293.59(k)(6)(A) of thistitle; or

(B) thefollowing applies:

(i) theengineer of the district has issued a letter in-
dicating that the proposed bond issue is expected to quaify for an ex-
emption from the 95% compl etion requirement of §293.59(k)(6)(A) of
this title pursuant to §293.59(k)(11) of this title and the bond applica-
tion includes the documentation to support the exemption; and

(ii)  the developer shall provide the district a letter
of credit, irrevocable development loan commitment, or other guar-
antee for the applicable contribution of construction and engineering
costs for each project to be financed with BAN proceeds as required
by 8293.47(h) of thistitle [(relating to Thirty Percent of District Con-
struction Costs to be Paid by Developer)].

(13) In regards to street construction, prior [Prior] to the
issuance of the BAN: [BANs]]

(A) the engineer of the district has issued aletter certi-
fying that applicable streets are at least 95% complete in accordance
with 8293.59(k)(6)(E) of thistitle; or

(B) thefollowing applies:

(i) theengineer of the district has issued aletter in-
dicating that the proposed bond issue is expected to qualify for an ex-
emption from the 95% compl etion requirement of §293.59(k)(6)(E) of
this title pursuant to §293.59(k)(11) of thistitle and the bond applice-
tion includes the documentation to support the exemption; and

(ii) thedeveloper and district shall enter into astreet
and road construction agreement asrequired by §293.48 of thistitle (re-
lating to Street and Water, Wastewater and Drainage Utility (Street and
Utility) Construction by Developer), unless exempted or inapplicable
pursuant to §293.59(k)(11) of thistitle [(relating to Economic Feasibil-
ity of Project)].

(14) Prior to the issuance of the BAN, the engineer of the
district has issued a letter stating that:

(A) the permits required by 8293.59(k)(6)(B) of thisti-

(B) the capacity in facilities required by
§293.59(k)(6)(C) of thistitleis existing, or that the district is expected
to qualify for an exemption pursuant to §293.59(k)(11) of this title
and the bond application includes the documentation to support the
exemption; and
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(C) the capacity in facilities required by
§293.59(k)(6)(D) of this title is existing, funds included in the bond
issue, or that appropriate financial guarantees have been or will be
provided.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601941

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087

¢ ¢ ¢

SUBCHAPTER F. DISTRICT ACTIONS
RELATED TO CONSTRUCTION PROJECTS
AND PURCHASE OF FACILITIES

30 TAC §293.69

STATUTORY AUTHORITY

The amendment is proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendment implements Texas Water Code,
§5.103, Rules.

§293.69. Purchase of Facilities.

(@ A district shal not purchase facilities financed or con-
structed by a developer, investor owned utility or water supply
corporation in contemplation of sale to the district or assume facility
contracts from the developer or reimburse the developer, investor
owned utility or water supply corporation for funds advanced to
finance construction of facilities until the executive director has given
written authorization to finalize the purchase or reimbursement. Prior
to requesting authorization to purchase, the district shall reguire its
engineer to inspect the facilities and provide a written report of the
condition of the facilities as they relate to the plans and specifications
and note any deficiencies. A copy of the report must be submitted
to the executive director along with the request for authorization to
purchase. The executive director may inspect the facilities. Subject to
the requirements contained in this subsection, the executive director
shall issue his written approval or disapproval of such proposed
purchase within 30 days after receipt of written request from adistrict
or a district’s authorized representative. If substantial deficiencies
are found, the executive director may require the district to obtain an
appraisa reflecting the adjusted val ue of the deficient facilities or deny
purchase until repairs are made. The written approval shall be valid
for 120 days.

(b) If the purchase of facilities or reimbursement of funds to
the devel oper, investor owned utility or water supply corporation is not
completed within 120 days after the date of the executive director’s
written approval, the district shall again obtain the written approval as
provided herein.

(c) If the purchaseis for existing facilities which have no ac-
tive meters or connections (dormant), the following shall apply:

(1) waterlinesshall beflushed and disinfected to meet min-
imum standards as outlined in §290.44(f) of thistitle (relating to Sani-
tary Precautions and Disinfection);

(2) water lines must have been pressure tested within the
two years prior to the purchase; and

(3) forwastewater lines, aninfiltration, exfiltration, or low-
pressure air test is recommended and may be required if the line has
been dormant for the previous 12 months.

(d) The inspection of all underground lines should include a
visua inspection above ground for depressions or sinkholes.

(e) Thesdler of thefacilities shall be responsible for cleaning
out al pipes, inlets or manholes, and outfalls which are not properly
operating.

(f) Thedistrict shall not be responsible for the cost of repairs
needed as aresult of negligence or improper construction.

(g) Costsfor testing of the facilities may be eligible for reim-
bursement by the district upon commission approval.

(h) Thissection is applicable whether a district intends on op-
erating facilities itself or intends on conveying the facilities to a third
party; however, if the conveyance is to a municipality in whose limit
or extraterritorial jurisdiction the district is located, the municipality
assumes all costs of operation, repair, and maintenance, and the mu-
nicipality has indicated in writing to the district that it waives any re-
quirement for an inspection under this section, then this section is not
applicable.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601942

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087
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SUBCHAPTER J. UTILITY SYSTEM RULES
AND REGULATIONS

30 TAC 8§8§293.111 - 293.113

STATUTORY AUTHORITY

The amendments are proposed under the authority of Texas Wa-
ter Code, 85.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendments implement Texas Water Code,
§5.103, Rules.

§293.111. Water and Wastewater Service Lines and Connection.

(@ All water districtswhich provide or proposeto provide wa-
ter and wastewater service shall:

(1) adopt regulations governing the construction of com-
mercia and/or household service lines and connectionsto the district’s
water and wastewater system;
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(2) completeand have operablewater and wastewater lines
and a treatment plant before any connections are authorized;

(3) establish an inspection program to ensure that all new
commercial and household connections are made in accordance with
accepted construction practices prior to authorizing covering (back fill)
of the service line trench;

(4) requirethat thedistrict’sinspector certify inwriting that
the connection was installed in accordance with accepted construction
practices and in compliance with the district’s regulations governing
this type of work;

(5) submit for the executive director’s approval copies of
its regulations, inspection procedures, method of certification, and
method of financing;

(6) upon submission of each bond application, document to
the executive director that awater and wastewater service connection
ingpection program isin force for al new connections and that certifi-
cation by the district’s inspector of compliance with district rulesis on
file in the district’s records.

(b) Suggested regulations for wastewater systems may be ob-
tained from the executive director upon request. Strict enforcement of
such regulations will eliminate infiltration/inflow problems in service
lines, sewage treatment plant overload and, as a result, reduce opera-
tion and maintenance costs.

(c) Thissectionisapplicable whether a district intends on op-
erating facilities itself or intends on conveying the facilities to a third
party.

§293.112. Water, Wastewater and Drainage Facilities.

(@ All water districts that provide or propose to provide wa-
ter or wastewater serviceto residential retail or commercia customers
shall adopt rules that require inspection and repair of all damages to
facilitiesthe district isresponsible for maintaining prior to initiation of
service. The rules must, at a minimum:

(1) requirethat the district’s operator or the district be no-
tified prior to making any improvement or starting any construction on
property within thedistrict if suchimprovement, construction or equip-
ment used in the construction will be within easements, rights-of-way
or property where district facilities are located;

(2) requirethat aninspection be completed by thedistrict's
operator or the district to verify district facilities prior to starting con-
struction;

(3) requirethat aninspection be completed by thedistrict’s
operator or the district to verify district facilities after completion of
construction; and

(4) requirethat any damages found be repaired to the satis-
faction of the district or that reimbursement for repairs be made to the
district before service is initiated.

(b) This section is applicable whether adistrict intends on op-
erating facilitiesitself or intends on conveying the facilities to a third
party.

§293.113. Disgtrict and Water Supply Corporations Authority Over
Wastewater Facilities.

(@ A district or water supply corporation (WSC) that operates
Or proposes to operate a wastewater collection system may prohibit by
rule the installation of private on-site wastewater holding or treatment
facilities on land within the district or the corporation’s service area
that isnot served by thedistrict’sor corporation’swastewater collection
system. A district or WSC that has not received funding under Texas

Water Code, Chapter 17, Subchapter K, may not require a property
owner who has installed an on-site wastewater holding or treatment
facility before the adoption of the rule to connect to the district’s or
corporation’s wastewater collection system.

(b) A district or WSC that prohibits the installation of private
on-site wastewater facilities shall agree to reimburse the owner of a
residence the costs (engineering and construction) of connecting the
residenceto thedistrict’s or corporation’swastewater collection system
if the distance along a public right-of-way or utility easement from
the nearest point of the district’s or corporation’swastewater collection
system to the boundary line of the tract requiring wastewater collection
services is 300 feet or more.

(c) Thissection is applicable whether a district intends on op-
erating facilities itself or intends on conveying the facilities to a third

party.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601943

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087

¢ ¢ ¢

SUBCHAPTER P. ACQUISITION OF ROAD
POWERS AND FUNDING OF ROAD PROJECTS
30 TAC §293.201, §293.202

STATUTORY AUTHORITY

The amendments are proposed under the authority of Texas Wa-
ter Code, §5.103, which provides the commission’s authority to
adopt any rules necessary to carry out its powers and duties un-
der the laws of Texas.

The proposed amendments implement Texas Water Code,
85.103, Rules.

§293.201. District Acquisition of Road Utility District Powers.

(@) TexasWater Code(TWC), 854.234, authorizesamunicipal
utility district with the power to levy taxesto petition the commission to
acquire the powers granted under Texas Transportation Code, Chapter
441, to road utility districts.

(b) A municipal utility district may petition the commission to
acquiretheroad utility district powersauthorizedin TWC, §54.235. An
application for road utility district powers shall include the following
documents: [This section and §293.202 of thistitle (relating to Appli-
cation Reguirements for Commission Approval) provide the require-
ments for petitioning the commission for road utility district powers]]

(1) apetition or written request that will include a detailed
narrative statement of the reasons for requesting road utility district
powersand thereasonswhy such powerswill be of benefit to the district
and to the land that is included in the district, signed by the president
of the board of directors of the district;

(2) acertified copy of theresolution of the governing board
of the district authorizing the district to petition the commission for
road utility district powers;
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(3) acertification that the district is operating under TWC,
Chapter 54, and has the power to levy taxes, with proper statutory ref-

(c) A petition for creation of a district submitted under
§293.11(a) and (d) of this title (relating to Information Required to

erences;

(4) evidencethat the petition or written request to the com-
mission requesting road utility district powers was filed with the city
secretary or clerk of each city, in whose corporate limits or extraterri-
torial jurisdiction that any part of the district is located, concurrently
with filing its application for such powers with the commission;

(5) acertified copy of the latest audit of the district per-

Accompany Applications for Creation of Districts) may also include
a regquest for road utility district powers, with information required
under subsection (b)(4) and (7) of this section to be provided. A
Separate engineering report under subsection (b)(7) of this section
is not necessary as long as the information is included in the report
prepared under §293.11(d)(5) of this title. If a petition for creation
includes a request for road utility district powers and the district is
created by the commission, then the district may not exercise road

formed under TWC, §849.191 - 49.194;

(6) for districts that have not submitted an annua audit, a
financial statement of the district, including a detailed itemization of

utility district powers until it has the authority to levy taxes.

§293.202. Application Requirements for Commission Approval of
Road Bonds.

all assets and liabilities showing all balancesin effect not later than 30
days before the date that the district submits its request for approval
with the executive director;

(7) apreliminary engineering report including:
(A) adescription of the existing area, conditions, topog-
raphy, and proposed improvements;
(B)  location map;

(C) land use map of the district area showing the dis-
trict’s boundary and existing and proposed roads,

(D) alisting of other entities capable of providing same

(& A district that is required to obtain commission approval
of water, wastewater, drainage, or recreational facility bonds is also
required to obtain commission approval of bonds used to finance road
projects.

(b) Bond applications for road projects are subject to the fol-
lowing:

(1) therequirementsunder Subchapter E of thischapter (re-
lating to Issuance of Bonds), except the following:

(A) portions of §293.44(a) of thistitle (relating to Spe-
cia Considerations) regarding theineligibility of road costs. The engi-
neering report shall include adetail of road costs considered ineligible

or similar services and reasons why those are unable to provide such

(E) acertified copy of preliminary plans for all the fa-
cilities to be constructed, acquired, or improved by the district, which
the district is required to submit to the governmental entity to which
it proposes to convey district facilities by Texas Transportation Code,
§441.013;

(F) an order or resolution approving preliminary plans
by the governmental entity(ies) to which the district proposesto convey
district facilities by Texas Transportation Code, §441.015;

(G) acost analysisand detailed cost estimate of the pro-
posed facilities to be constructed, acquired, or improved by the district
under road utility district powers with a statement of the amount of
bonds estimated to be necessary to finance the proposed construction,
acquisition, and improvement;

(H) anarrative statement that will analyze the effect of
the proposed facilities upon the district’s financia condition and will
demonstrate that the proposed construction, acquisition, and improve-
ment is financially and economically feasible for the district;

() asummary of overlapping tax rates on land within
the district;

(J) acash flow table or narrative statement showing the
projected tax rate necessary to meet debt service requirements on road

under §293.44(a) of thistitle which are requested for funding as aroad
project;

(B) limitations on spreading and compacting of fill in
§293.44(a)(4) of thistitle; and

(C) §293.52 of thistitle (relating to Storm Water Deten-
tion Facilities) and §293.53 of thistitle (relating to District Participa-
tion in Regional Drainage Systems);

(2) therequirementsunder Subchapter F of thischapter (re-
lating to District Actions Related to Construction Projectsand Purchase
of Facilities), except the following:

(A) 8§293.62(1) and (2) of thistitle(relating to Construc-
tion Related Documents To Be Submitted to the Agency) if the field
office is not required to perform an inspection under §293.69 of this
title (relating to Construction Related Documents To Be Submitted to
the Agency); and

(B) 8§293.69 of thistitleif:

(i) thefacilities areto operated and maintained by a
municipality or county;

(if) the municipality or county bears al costs of op-
eration and maintenance; and

(iii) the municipality or county has provided a let-
ter to the district indicating that they do not consider a pre-purchase

bonds;

(K) acertificate from the central appraisal district indi-
cating the district’s assessed valuation; and

(L) anarrative statement addressing whether the roads
will be of benefit to only the district or if they may benefit others;

(8) any other information that may be required by the ex-
ecutive director; and

(9) afiling feein the amount of $100 plus the cost of the

inspection by commission field office staff necessary since they will
operate and maintain the facilities;

(3) the reguirements under Subchapter G of this chapter
(relating to Other Actions Requiring Commission Consideration for
Approval);

(4) the requirements under paragraphs (1), (2), and (3) of
this subsection even if the referenced rule statesthat it appliesto water,
wastewater, drainage, and/or recreational facilities only. This section
supercedes any conflict and isintended to make the provisions applica

required notice.

ble to road projects in the same manner as they are applicable to other
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projects, an example is that roads to be financed in a bond issue are

final inspection report, and evidence of acceptance by the entity that is

required to be 95% complete unless exempt;

(5) therequirementsin this paragraph regarding easements
and land acquisition:

(A) Easementsfor road right-of-way areaswithin adis-
trict shall be dedicated to the district or the public by the developer
without payment or reimbursement from the district, whether the road

to operate and maintain the facilities;

(B) if aprojectincludes road facilities only then, in ad-
dition to items required by subparagraph (A) of this paragraph, the fol-
lowing are required:

(i) pagesof the approved plansthat show the overall
layout of the road facilities; and

isshared or not. If adistrict’s boundary excludes road right-of-way ar-
easwith district areas on both sides, then easementsfor such areas shall
a so be dedicated to the district or the public by the devel oper without
payment or reimbursement from the district, whether the road is shared
or not.

(B) Landor easementsoutsidethe district’s boundaries,
not described in subparagraph (A) of this paragraph, are subject to
§293.51(e) of thistitle (relating to Land and Easement Acquisition);

(ii) evidence of field office notification of the final
inspection; and

(C) if aprojectincludesroad and other district facilities
then, in addition to items required by subparagraph (A) of this para-
graph, the following are required:

(i) complete set of approved plans and specifica-
tions;

(C) Land or easement costs for shared facilities should
be based on a districts pro rata share of construction costs;

(6) the requirements in this paragraph regarding 30% de-
veloper contribution:

(A) therequirement is applicable to non-shared district

(ii) field office inspection report;
(iii)  water and wastewater test results; and

(iv) acopy of the final or most recent pay estimate
with different colored highlights used to distinguish between road costs
and other district facility costs if not aready distinguished in the pay

roads whether the road is located inside or outside the district;

(B) if adistrict is proposing to fund its pro rata share
of facilities shared with a municipality, county, and/or another district,
then the 30% developer contribution requirement is not applicable.
Generaly, adistrict’s share should be based on the contributing area
of the district versus the area served by the facility; and

(C) if adistrict requestsawaiver based on having adebt
to assessed valuation ratio of 10% or less, then the following is appli-
cable:

(i) adistrict’'s debt is as defined in §293.47(b)(2) of
thistitle (relating to Thirty Percent of District Construction Coststo be
Paid by Developer); and

(ii) the bond application includes the district’s pro
rata share of facilities shared with a municipality, county, and/or an-
other district which are necessary to access roads included in the bond
issue or to serve areasincluded in the feasibility of the bond issue; and

(7) thereguirements in this paragraph regarding construc-
tion related documents:

(A) if aprojectincludesroad facilities only, or includes
road and other district facilities, then the following are required:

(i) evidenceof approval of the plans by entitieswith
jurisdiction;
(ii) approved and recorded plat, and/or recorded

easements;

(iii)  bid documents including bid advertising affi-
davits, bid tabulation, engineer’s recommendation for contract award,
executed contract with proposal, performance bond, and payment
bond, and notice to proceed;

(iv) pay estimate, including final, as required by the
commission’s bond application report format asrequired by §293.43(5)
of thistitle (relating to Application Requirements);

(v) any change orders; and

(vi) contract completion documents including con-
tractor’s affidavit of all bills paid, engineer’s certificate of completion,

estimate. If a pay estimate line item, such as clearing and grubbing,
includes roads and other facility work, then an attachment to the pay
estimate should be provided to explain the proration.

(c) Bond applications for road projects may:

(1) beincorporated with a bond application that proposes
to fund water, wastewater, drainage and/or recreationa facilities;

(2) include mitigation costs associated with fill necessary
for road construction; and

(3) includefunding for roads|ocated within thedistrict and
up to one mile from the district’s boundary, as |ong as the road benefits
the district and is accessible to the public. [A conservation and recla
mation district, operating under Texas Water Code (TWC), Chapter 54,
and which has the power to levy taxes, may submit to the executive di-
rector of the commission an application for road utility district powers,
which shall include the following documents:]

[(1) apetition or written request that will include adetailed
narrative statement of the reasons for requesting road utility district
powersand thereasonswhy such powerswill be of benefit to thedistrict
and to the land that is included in the district, signed by the president
of the board of directors of the district;]

[(2) a certified copy of the resolution of the governing
board of the district authorizing the district to petition the commission
for road utility district powers;]

[(3) acertification that thedistrict isoperating under TWC,
Chapter 54, and has the power to levy taxes, with proper statutory ref-
erences;]

[(4) evidencethat the petition or written request to the com-
mission requesting road utility district powers was filed with the city
secretary or clerk of each city, in whose corporate limits or extraterri-
torial jurisdiction that any part of the district is located, concurrently
with filing its application for such powers with the commission;]

[(5) a certified copy of the latest audit of the district per-
formed under TWC, §849.191 - 49.194;]

[(6) for districts that have not submitted an annual audit, a
financial statement of the district, including a detailed itemization of
al assets and liabilities showing al balances in effect not later than 30
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days before the date that the district submits its request for approval
with the executive director;]

[(7) acertified copy of preliminary plans for al the facil-
ities to be constructed, acquired, or improved by the district, which
the district is required to submit to the governmental entity to which
it proposes to convey district facilities by Texas Transportation Code,
§441.013]

[(8) acost analysis and detailed cost estimate of the pro-
posed facilities to be constructed; acquired; or improved by the district
under road utility district powers with a statement of the amount of
bonds estimated to be necessary to finance the proposed construction,
acquisition, and improvement;]

[(9) a narrative statement that will analyze the effect of
the proposed facilities upon the district’s financia condition and will
demonstrate that the proposed construction, acquisition, and improve-
ment is financially and economically feasible for the district;]

[(10) any other information that may be required by the ex-
ecutive director; and]

[(11) afiling feein the amount of $100 plusthe cost of the
required notice]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601944

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 239-6087

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 17. TEXAS STATE SOIL AND
WATER CONSERVATION BOARD

CHAPTER 523. AGRICULTURAL AND
SILVICULTURAL WATER QUALITY
MANAGEMENT

31 TAC 88523.1, 523.3, 523.4, 523.6

The Texas State Soil and Water Conservation Board (State
Board) proposes amendments to 31 TAC §8523.1, 523.3,
523.4, and 523.6 to use language more consistent with current
rules and regulations governing water quality issues and other
language corrections. These changes consist of: §523.1(1)(B)
where the word confined (as used in relationship to animal
feeding operations) is being deleted; §523.3(a) where language
is being added to specify that a water quality management
plan must meet the resource quality criteria for water quality;
§523.3(e)(2) where the name of the Natural Resources Conser-
vation Service is being corrected; 8523.3(e)(3) and §523.4(3)(C)
where the name of the Natural Resources Conservation Service
is again corrected and the name of the Texas Agricultural
Extension Service is corrected to the Texas Cooperative Ex-

tension; §523.3(f)(4) and 8523.3(h)(5) are amended to state
status reviews of plan implementation will not be done on an
annual basis; 8523.3(h)(1) is amended to delete the unneeded
definition of a poultry operating unit; 8523.6(b)(2) the unneeded
letter a is being deleted from the sentence: 8523.6(b)(3)
the sentence is corrected with the addition of the word by;
§523.6(b)(8) is amended to state an eligible person may also
be any person designated to represent the applicant as pro-
vided by a durable power of attorney, court order or other valid
legal document; 8523.6(b)(11), 8§8523.6(c)(2)(H), §523.6(e)(6),
8523.6(f)(1)(B), 8523.6(f)(5), and §523,6(g)(1) are amended to
delete the word resource (as used in reference with certified
resource management plan) and replace it with the term water
quality; 8523.6(b)(13) is being proposed as a new paragraph
(13) to define an operating unit as land, whether contiguous
or noncontiguous, owned and/or operated by the applicant as
an independent management unit for agricultural or silvicultural
purposes; 8523.6(b)(13) - (15) are renumbered to accommodate
the new paragraph (13) described above; §523.6(b)(16) which
defines a resource management plan is being deleted as it is no
longer applicable; §523.6(d)(2) is amended to specify requests
by districts for allocations must be submitted by September
1st of each year and being deleted is language specifying that
request be on forms provided by the State Board and shall
include all information required by such forms; §523.6(e)(3)(B)
is amended to he or she as an eligible person; §523.6(e)(5) is
amended to use the term eligible practices in the definition of
eligible purpose and the term conservation land treatment is
deleted from the definition; §523.6(e)(8) is amended to delete
the word authorized and replace it with required (as it relates
to signatures on applications and agreements); §523.6(e)(8)(A)
- (B) are amended to specify eligible persons required to sign
applications will also include the landowner in cases where the
eligible person does not hold title to the land constituting the
operating unit and all other language referring to designated
representatives in subparagraph (B) is deleted; §523.6(e)(8)(C)
relating to other representatives of persons who could sign an
application or agreement is deleted in its entirety; §523.6(f)(4) is
amended by replacing the word is with the word are; §523.6(f)(5)
is amended to add language to specify the landowner must sign
the application for cost-share pursuant to subsection (e)(8)(B)
and assume the responsibility of the maintenance agreement, in
addition all appropriate signatures are required prior to payment
after completion of maintenance and the language of the eligible
person is, is deleted since the section refers to the landowner;
8523.6(g)(3) is amended to delete the word may and replace it
with the word will (in relation to requiring a refund of cost-share
when maintenance is not conducted in compliance with specifi-
cations and new language is added to specify the State Board
may grant a waiver to this requirement on a case-by-case
basis in consultation with the SWCD; and 8523.6(j) is added as
new language to state that pursuant to the Agriculture Code of
Texas, §201.311, one or more SWCD’s may be designated to
administer portions of this section as determined by the State
Board.

Mr. Kenny Zajicek, Fiscal Officer, Texas State Soil and Water
Conservation Board has determined that for the first five year
period there will be no fiscal implications for state or local gov-
ernment as a result of administering these amended rules.

Mr. Zajicek has also determined that for the first five year pe-
riod these amended rules are in effect, the public benefit antic-
ipated as a result of administering these amended rules will be
a consistency of terms and definitions and better understanding
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of the program by any and all individuals involved with and/or
concerned with this program.

There is no anticipated cost to small businesses or individuals
resulting from these amended rules.

Comments on the proposed amendments may be submitted in
writing to Rex Isom, Executive Director, Texas State Soil and
Water Conservation Board, P.O. Box 658, Temple, Texas 76503,
(254) 773-2250 ext. 231.

The amendments are proposed under the Agriculture Code of
Texas, Title 7, Chapter 201, §201.020, which authorizes the
Texas State Soil and Water Conservation Board to adopt rules
that are necessary for the performance of its functions under
the Agriculture Code.

No other statutes, articles, or codes are affected by this proposal.

8523.1. Scope and Jurisdiction.

The Texas State Soil and Water Conservation Board (state board) isthe
lead agency inthis state for activity relating to abating agricultural and
silvicultural nonpoint source pollution.

(1) Nonpoint source pollution is pollution caused by dif-
fuse sources that are not regulated as point sources and normally is as-
sociated with agricultural, silvicultural, and urban runoff, runoff from
construction activities, etc. Such pollution istheresult of human-made
or human-induced alteration of the chemical, physical, biological, and
rediological integrity of water. In practical terms nonpoint source pol-
lution does not result from a discharge at a specific, single location
(such as asingle pipe) but generally results from land runoff, precipi-
tation, atmospheric deposition, or percolation. Pollution from nonpoint
sources occurs when the rate at which pollutant materials entering wa-
ter bodiesor groundwater exceeds natural ratesor total loadings exceed
natural loadings.

(A) (No change)

(B) Animal [Confined animal] feeding operations may
be considered as point or nonpoint sources depending on size, loca-
tion, and other considerations. For the purposes of these rules, al
[confined] animal feeding operations not required to obtain a permit
from the Texas Commission on Environmental Quality will be non-
point sources.

(2) - (3) (No change)
§523.3. Water Quality Management Plans.

(& A water quality management plan isasite specific plan for
agricultural or silvicultural landswhich includes appropriate land treat-
ment practices, production practices, management measures, technol o-
gies or combinations thereof which when implemented will achieve
alevel of pallution prevention or abatement determined by the State
Board in consultation with the loca soil and water conservation dis-
trict and Texas Commission on Environmental Quality to be consistent
with state water quality standards. To be certified, awater quality man-
agement plan must meet the resource quality criteria for water quality
and cover all lands whether contiguous or non-contiguous that consti-
tutes an operating unit for agricultural or silvicultural purposes.

(b) - (d)
(e) Practice standards.
(1) (Nochange)

(2) Practice standardswill be based on criteriain the Nat-
ural Resources [Resource] Conservation Service, Field Office Techni-
cal Guide; however, modification of those practice standards to ensure
consistency with state water quality standards and the state agricultural

(No change.)

and silvicultural nonpoint source management program will be made
as necessary.

(3) Practice standards will be developed in consultation
with the local soil and water conservation district, with assistance and
advice of the USDA, the Natural Resources [Resource] Conservation
Service, Texas Cooperative [Agricultural] Extension [Service], Texas
Forest Service, TexasAgricultural Experiment Station, Texas Commis-
sion on Environmental Quality, the local underground water conserva-
tion district and others as determined to be needed by the State Board.

(f)  Implementation schedule.

(D -(3) (Nochange)

(4) The State Board in consultation with affected soil and
water conservation districtswill conduct [an annual] statusreviews[re-
view] of plan implementation.

() - (6)

(9 (Nochange)

(No change.)

(h) Water Quality Management Plans for Poultry Facilities.

(1) After September 1, 2001 in accordance with the sched-
ulein paragraph (2) of this subsection, all poultry facilities producing
poultry for commercia purposes will be required to develop and im-
plement acertified water quality management plan covering the poultry
operating unit[, which consists of al poultry production facilities and
lands upon which poultry wastes are applied].

(2)- (4) (No change)

(5) The State Board in consultation with the local soil and
water conservation district will conduct [annual] status reviews of cer-
tified water quality management plans covering poultry facilities on a
schedule determined by the State Board.

(6) - (8) (No change)

§523.4. Resolution of Complaints.

Complaints concerning the violation of a Water Quality Management
Plan or aviolation of alaw or rulerelating to nonpoint source pollution
will be addressed as follows.

D-@

(3) Corrective action plan. Once the determination of the
need for action is made, a corrective action plan will be developed.

(A)-(B)

(C) The corrective action plan will be developed with
thetechnical assistancefrom the Natural Resources[Resource] Conser-
vation Service, Texas Cooperative [Agricultural] Extension [Service],
Texas Forest Service, the loca underground water conservation dis-
trict, and/or State Board as appropriate.

(4) (No change.)

8523.6. Cost-Share Assistance for Soil and Water Conservation Land
Improvement Measures.

(@ (No change)

(b) Definitions. For the purposes of these rules the following
definitions shall apply.

(1) (Nochange)

(2 Applicant--A person(s) who applies for [a] cost-share
assistance from the SWCD.

(3) Avallable funds--Monies budgeted, unobligated and
approved by the State Board for cost-share assistance.

(No change.)

(No change.)
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(8) Eligible person--Any of theland holders eligibleto ap-
ply for cost-share assistance or any person designated to represent the
applicant as provided by a durable power of attorney, court order or
other valid legal document.

(9) - (10)

(12) Maintenance agreement--A written agreement
between the eligible person and the SWCD wherein the eligible
person(s) agrees, as a condition of the receipt of State cost-share
funds, to implement and maintain all measure(s) in the certified water
quality [resource] management plan consistent with its implementa
tion schedule. The maintenance agreement shall remain in effect for
a minimum period of two years after the certified water quality [re-
source] management plan is completely implemented for all practices
except those cost-shared. The maintenance agreement shall remain
in effect on cost-shared practices for the expected life of the practice
as established by the State Board or for a period of two years after
the certified water quality [resource] management plan is completely

implemented, whichever period of timeis longer.
(12) (Nochange)

(13) Operating Unit--Land, whether contiguous or non-
contiguous, owned and/or operated by the applicant as an independent
management unit for agricultural or silvicultural purposes.

(No change.)

(No change.)

(14) [€23)] Performance agreement--A written agreement
between the eligible person and the SWCD wherein the eligible person
agrees to perform conservation land improvement measures for which
allocated funds are being paid.

(15) [(14)] Priority system--The system devised by the
SWCD, under guiddlines of the State Board, for ranking approved
conservation land treatment measures and for facilitating the disburse-
ment of allocated fundsin line with the SWCD’s priorities.

(16) [€25)] Program year--The period from September 1 to
August 31.

[(16) Resource management plan--A site specific blueprint
for implementation of soil and water conservation land improvement
measures. It includes arecord of the eligible person’s decisions made
during planning and the resource information needed for implementa
tion and maintenance of the plan that has been reviewed and approved
by the SWCD.]

(17) - (18)
(©) Responsihilities.
(1) (Nochange)
(2) TheSWCDs shall:
(A)-(G) (Nochange)
(H) Approved applicationswill be filed in the Districts
copy of the applicant’s Water Quality [Resouree] Management Plan.
() - (L) (Nochange)
(d) Administration of Funds.
(1) (Nochange)

(2) Requestsfor Allocations. SWCDs within areas desig-
nated for cost-share program must submit requestsfor acost-sharefund
allocation to the State Board by September 1st each year [on formspro-
vided by the State Board, and shall include all information required by
such formsg].

(No change.)

(3) (Nochange)
(e) Eligibility for Cost-Share Assistance.
D-@

(3) Eligibleland. Any of the following categories of land
shall be eligible for cost-share assistance:

(A) (Nochange.)
(B) Land leased by an eligible person over which

(No change.)

his operating unit.
(C) (No change)
(4) (No change))

(5) Eligible purposes. Cost-share assistance shall be
available only for those eligible practices [eonservation land treat-
ment] measures included in an approved resource management plan
and determined to be needed by the SWCD to:

(A)-(B)

(6) Eligible practices. Conservation land treatment mea-
sureswhich the State Board has approved and which areincluded inthe
applicant’s approved water quality [reseurce] management plan shall
be eligible for cost-share assistance. The list of eligible practices will
be approved by the State Board at the beginning of each fiscal year.
The SWCDs shall designate their list of eligible practices from those
practices approved by the State Board. SWCDs may request the State
Board's approval to offer conservation land treatment measures not in-
cludedinthe State Board'slist of approved practices. The use of special
conservation land treatment measuresis limited to those measures that
can solve unique problems in a SWCD and which conforms with one
or more of the purposes of the cost-share program. Requestsfor special
conservation land treatment measures will be filed in writing with the
State Board in time to obtain action and notification in writing from the
State Board of its decision(s) prior to announcing the cost-share pro-
gram locally for the program year. Conservation land treatment mea-
suresmay beincludedin aSWCD’slist of eligible practices offered for
cost-share assistance only as approved by the State Board.

(7) (No change.)

(8) Persons required [authorized] to sign applications and
agreements. All applications and agreements shall be signed by:

(No change.)

(A) Thegéligible person and;

(B) the landowner in cases where the eligible person
does not hald title to the land constituting the operating unit.

[(B) Any person designated to represent the eligible
person, provided an appropriate notarized durable power of attorney
has been filed with the SWCD office; or ]

[(C) The responsible person or administrator, in cases
of trusts or estates, provided that letters of administration or letters of
testamentary have been submitted to the SWCD in lieu of a power of
attorney:]

(f) Cost-Share Assistance Processing Procedures.

(1) Responsibility of applicants. Applicantsfor cost-share
assistance for conservation land treatment measures shall:

(A) (Nochange.)

(B) Wherean applicant does not have an approved wa-
ter quality [resouree] management plan and has not determined the an-
ticipated total cost of the requested measure(s), he/she, as part of the
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application, may request assistance from the SWCD in devel oping such
plan and determining costs.

©-®
(2) - (3) (No change)

(4) Performance Agreement. As a condition for receipt
of cost-share assistance for conservation land treatment measures, the
eligible person receiving the benefit of such assistance shall agree to
perform those measures in accordance with standards established by
Texas State Soil and Water Conservation Board. Completion of the
performance agreement and the signature of the eligible person are[is]
required prior to payment.

(No change.)

(5) Maintenance Agreement. Asa condition for receipt of
cost-share assistance, the person(s) receiving the assistance shall agree
to implement and maintain all measures in the certified water quality
[resource] management plan consistent with its implementation sched-
ule. The maintenance agreement shall remain in effect for aminimum
period of two years after the certified water quality [resource] man-
agement plan is completely implemented for all practices except those
cost-shared. The maintenance agreement shall remain in effect on
cost-shared practicesfor the expected life of the cost-shared practice(s)
as established by the State Board or for a period of two years after the
certified water quality [resouree] management plan is completely im-
plemented, whichever period of time is longer. The landowner must
sign the application for cost-share pursuant to subsection (€)(8)(B) of
this section and assumes the responsibility of the maintenance agree-
ment. Completion of the maintenance agreement and all appropriate
signatures are [signature of the eligible person is] required prior to pay-
ment.

(6) - (10)
(9) Maintenance of Practices.

(No change.)

(1) Requirementsfor maintenance of practices applied us-
ing cost-share funds will be outlined in the eligible persons water qual-
ity [resource] management plan and reviewed with the eligible person
at the time of application for cost-share.

(2) (Nochange.)
(3) The SWCD will [may] require refund of any or al of

the cost-share paid to an eligible person when the applied conservation
land treatment measure(s) has not been maintained in compliance with
applicable design standards and specifications for the practice during
its expected life as agreed to by the eligible person. The State Board
may grant awaiver to this requirement on a case-by-case basisin con-
sultation with the SWCD.

4 -0
(h)- (i) (No change.))

(1) Pursuant to the Texas Agriculture Code, §201.311, one or
more SWCD’s may be designated to administer portions of this section
as determined by the State Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601896

Mel Davis

Special Projects Coordinator

Texas State Soil and Water Conservation Board

Earliest possible date of adoption: May 14, 2006

For further information, please call: (254) 773-2250 x252

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 847. PROJECT RIO EMPLOYMENT
ACTIVITIES AND SUPPORT SERVICES

The Texas Workforce Commission (Commission) proposes
amendments to the following sections of Chapter 847 related to
Project RIO Employment Activities and Support Services:

Subchapter A. General Provisions, §8847.1-847.3

Subchapter B. Project RIO Job Seeker Responsibilities, §847.11
and §847.12

Subchapter C. Project RIO Services, §847.21 and §847.22
Subchapter D. Project RIO Employment Activities, §847.31
Subchapter E. Project RIO Support Services, §847.41

PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
PART IIl. IMPACT STATEMENTS

PART IV. COORDINATION ACTIVITIES

PART I. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 847 rules changes is to:

(1) implement the direction of House Bill (HB) 2837, enacted by
the 79th Texas Legislature, Regular Session (2005), concerning
Project Reintegration of Offenders (Project RIO);

(2) modify language referencing specific divisions of the Texas
Department of Criminal Justice (TDCJ);

(3) reflect revised funding strategies to support Project RIO ser-
vice provision; and

(4) remove provisions related to Local Workforce Development
Board (Board) responsibilities for the distribution of ex-offender
documents.

HB 2837 directs increased data connectivity between the Texas
workforce system and its Project RIO partners-TDCJ and the
Texas Youth Commission (TYC). Additionally, the legislation di-
rects the Windham School District, which is responsible for pro-
viding academic and vocational training services in TDCJ correc-
tional institutions, to ensure that the training provided is targeted
to current and emerging job opportunities in the Texas labor mar-
ket.

Because of TDCJ'’s reorganization, the proposed rules remove
references to TDCJ'’s specific organizational divisions and re-
place them with the more generic terms, TDCJ "correctional in-
stitutions" and "supervising offices."
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The previous funding strategy to support Project RIO service
provision relied heavily upon co-enrolling job seekers in Food
Stamp Employment and Training (FSE&T) services. Currently,
Texas Workforce Center and satellite office staff is encouraged
to enroll Project RIO job seekers in the most appropriate em-
ployment and support services for the individual. The proposed
rules reflect that co-enrollment continues to benefit Project RIO
service provision; however, language regarding specific reliance
on FSE&T has been deleted.

TDCJ has assumed responsibility for the distribution of employ-
ment documents (e.g., Social Security cards, birth certificates,
DD214s [U.S. Department of Defense form that evidences mil-
itary service and separation circumstances], driver’s licenses)
upon an individual’s release from incarceration. Accordingly, the
proposed rules delete the reference to Boards performing this
function.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor, nonsubstantive, editorial changes are made
throughout Chapter 847 that do not change the meaning of the
rules and, therefore, are not discussed in the Explanation of
Individual Provisions.)

SUBCHAPTER A. GENERAL PROVISIONS
§847.1. Purpose

The Commission proposes amending §847.1(a) by replacing ref-
erences to the TDCJ "State Jail Division facility" and "Institu-
tional Division" facility with the term TDCJ "correctional institu-
tion," both in this subsection and throughout Chapter 847.

The Commission proposes amending language in 8847.1(b) to
specify that the memorandum of understanding is between the
Agency, TDCJ, and TYC.

The Commission proposes amending §847.1(c) to reflect new
funding strategies to support Project RIO service provision. Spe-
cific reference to FSE&T funds is removed and replaced with a
broader reference to integrating Project RIO service provision
with the full range of activities and services available through
the Texas workforce system.

§847.2. Definitions

The Commission proposes amending §847.2(1)(A) by replacing
the reference to the TDCJ "Institutional Division" with the collec-
tive reference TDCJ "correctional institution," and deleting the
reference to the TDCJ "Parole Division," referring instead to "pa-
role" supervision by TDCJ.

The Commission proposes deleting 8847.2(1)(B), which stipu-
lates the eligibility of State Jail releasees for Project RIO ser-
vices. Proposed 8847.2(1)(A) defines Project RIO job seekers
as releasees from all classes of TDCJ correctional institutions.
Section 847.2(1)(C) is renumbered as §847.2(1)(B).

The Commission proposes amending 8847.2(3), which defines
TDCJ, by removing references to the "Institutional, Parole, and
State Jail Divisions," which are specific divisions of TDCJ.

The Commission proposes amending 8847.2(4), which defines
TYC, by expanding the definition to include TYC's responsibili-
ties for parole operations.

The Commission proposes deleting §847.2(5), which defines
Food Stamp Employment and Training. The Commission has
broadened its use of resources for serving ex-offenders and

adjudicated youth; therefore, it is unnecessary to define specific
services.

The Commission proposes adding new 8847.2(5) to define the
Windham School District, which provides prerelease educational
and vocational training services to adult offenders incarcerated
in TDCJ correctional institutions. This new definition is added in
response to the provisions of HB 2837 and the functions Wind-
ham School District performs in preparing offenders for reentry
into society.

§847.3. General Board Responsibilities

The Commission proposes amending 8847.3(a) by requiring that
individuals referred as Project RIO job seekers also include "self-
referred individuals." In addition, proposed changes to this sub-
section include adding adjudicated youth as part of the service
population.

The Commission proposes amending §847.3(b) by replacing
"General Equivalency Diploma" with "General Educational
Development (GED) credential.”

The Commission proposes amending 8847.3(c)(1), Parole Su-
pervising Offices, by replacing references to "Parole Division"
with "TDCJ or TYC," and replacing references to "TDCJ Parole
Offices" with "supervising office."

The Commission proposes amending §847.3(c)(2), TDCJ Insti-
tutional Division, by retitling the paragraph "Correctional Institu-
tions," which provides a collective reference for TDCJ divisions.
Further, the Commission proposes incorporating coordination
with TYC correctional institutions, as this process is essentially
similar to that required of TDCJ correctional institutions. The
Commission also proposes amending §847.3(c)(2) by removing
the requirement to provide results of Project RIO services to the
TDCJ Institutional Division. The Commission believes that this
information is more properly provided to the supervising office
as set forth in §847.3(c)(1).

The Commission proposes deleting 8847.3(c)(3), TDCJ State
Jail Division. Proposed §847.3(c)(2) includes the TDCJ State
Jail Division in the collective term "correctional institutions."

HB 2837 requires the coordination of educational and vocational
training efforts conducted by Windham School District and prior-
itizes efforts to assist ex-offenders in securing employment re-
lated to their prerelease training. The Commission proposes
new §847.3(c)(3), Windham School District, which states that
Boards must coordinate on an ongoing and continuing basis with
the Windham School District by providing labor market informa-
tion for their local workforce development area, including current
and emerging jobs. Additionally, Boards must include the edu-
cation and training received during incarceration in the Project
RIO job seeker’s Individual Employment Plan in order to maxi-
mize the number of training-related job referrals the Project RIO
job seeker receives.

The Commission proposes deleting §847.3(c)(4) relating to
coordination with TYC Offices. Proposed §847.3(c)(1) and
§847.3(c)(2) set forth the coordination requirements with
TYC correctional institutions and parole offices; therefore,
§847.3(c)(4) is no longer necessary.

The Commission proposes adding new 8847.3(c)(4), which
requires the development of memoranda of understanding
between Boards, TDCJ, TYC, and the Windham School Dis-
trict pursuant to Project RIO service provision. Currently, this
requirement is contained in the Agency’s funding instruments
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used to support TDCJ, TYC, and Board Project RIO services.
The proposed new paragraph requires, at a minimum, that the
memoranda of understanding must include referral coordination,
progress reporting, and the provision of labor market information
to the Windham School District.

The Commission proposes amending §847.3(d)(1) by removing
the specific references to "WIA Adult and Youth services and
Food Stamp Employment and Training (FSE&T)" services. The
Commission’s intent is to integrate Project RIO services with all
services available through the Texas Workforce Centers.

The Commission proposes deleting 8847.3(d)(2), which requires
that Boards route employment documents, such as birth certifi-
cates and Social Security cards, secured by TDCJ and TYC dur-
ing incarceration to ex-offenders. TDCJ and TYC have assumed
this responsibility; therefore, it is no longer a requirement of the
Boards.

Section 847.3(d)(3), stipulating establishment of a parole point of
contact, is renumbered as §847.3(d)(2). The Commission pro-
poses replacing the reference to "the TDCJ Parole Division and
the TYC" with the collective reference "TDCJ and TYC supervis-
ing offices.”

Section 847.3(d)(4), stipulating outreach of Project RIO job seek-
ers at TDCJ and TYC facilities, is renumbered as 8847.3(d)(3).
The Commission proposes replacing the references to TDCJ
"Parole Division" and TYC "facilities" with the collective refer-
ence "TDCJ and TYC supervising offices."

Section 847.3(d)(5), stipulating Board participation in TDCJ job
fairs/career days, is renumbered as §847.3(d)(4). The Commis-
sion proposes amending this paragraph by adding participation
in TYC job fairs/career days and using the collective reference
to "correctional institutions."

Section 847.3(d)(6), stipulating the use of reporting and doc-
ument management systems, is renumbered as §847.3(d)(5).
The Commission proposes amending this paragraph to require
the timely reporting of data reflecting Project RIO service provi-
sion in order to ensure that the charge of HB 2837 is addressed.

Section 847.3(d)(7) and 8847.3(d)(8) are renumbered as
§847.3(d)(6) and §8847.3(d)(7), respectively.

The Commission proposes amending 8847.3(f) by changing the
paragraph title from "TDCJ Notice" to "TDCJ and TYC Notice,"
thereby including notice to TYC. Additionally, the collective term
"supervising office" replaces the specific reference to "TDCJ Pa-
role Division."

Currently, 8847.3(h) requires that employment referrals regard-
ing adjudicated youth be confidential. The Commission pro-
poses expanding the requirement to state that all information
related to the adjudicated status of a youth must be confiden-
tial and must not be disclosed to other entities or individuals.

SUBCHAPTER B. PROJECT RIO JOB SEEKER RESPONSI-
BILITIES

8847.11. Job Seeker Responsibilities

The Commission proposes deleting §847.11(1), which requires
that Project RIO job seekers complete and sign an application for
food stamp benefits. The proposed deletion of this requirement
reflects the change in funding strategies used to support Project
RIO service provision. While the referral of most Project RIO job
seekers to the Texas Health and Human Services Commission
(HHSC) for food stamp assistance is appropriate, the language

in rule is no longer necessary because the funding strategies do
not explicitly rely upon FSE&T resources.

Sections 847.11(2)-847.11(8) are renumbered as 88847.11(1)-
847.11(7), respectively.

§847.12. Job Seeker Failure to Comply

The Commission proposes amending §847.12 by deleting the
phrase "referred by TDCJ Parole Division" because not all job
seekers are referred by supervising offices. Further, the Com-
mission proposes amending §847.12 by replacing the specific
reference to the "TDCJ Parole Division" and including the re-
quirement that the "TDCJ or TYC supervising office" be notified.

SUBCHAPTER C. PROJECT RIO SERVICES
8847.21. Job Seeker Assessment

The Commission proposes amending §847.21(b) by adding
that assessments also must include evaluations of "knowledge,
skills, and abilities." In addition, the Commission proposes
amending 8847.21(b)(4) by replacing the reference to parole
"officer" with "office." The Commission believes that this infor-
mation is more properly coordinated with the supervising office
as set forth in §847.3(c)(1).

§847.22. Job Seeker Individual Employment Plan

The Commission proposes amending §847.22(1) by changing
the reference to TDCJ or TYC "facility" to the collective reference
"correctional institution."

The Commission proposes amending §847.22(4) by changing
the reference to TYC "facility" to the collective reference "cor-
rectional institution."

SUBCHAPTER D. PROJECT RIO EMPLOYMENT ACTIVITIES
§847.31. Employment Activities for Project RIO Job Seekers

The Commission proposes deleting 8847.31(a)(1) because
the funding strategy used to support Project RIO services
has changed from an explicit reliance on FSE&T resources
to one in which Project RIO job seekers have access to the
full range of employment and training activities provided by
the Texas workforce system; therefore, this paragraph is no
longer necessary. Additionally, the Commission proposes re-
moving 8847.31(a)(2) and incorporating the text in §847.31(a).
Sections 847.31(a)(2)(A)-847.31(a)(2)(G) are renumbered as
§§847.31(a)(1)-847.31(a)(7).

The Commission proposes replacing the term "officer" with "of-
fice" in 8847.31(b)(1). The Commission also proposes to reorder
the language in §847.31(c) for better clarity.

SUBCHAPTER E. PROJECT RIO SUPPORT SERVICES
8847.41. Provision of Project RIO Support Services

The Commission proposes amending 8847.41(a) by specifying
that post-employment needs are included as an allowable sup-
port service.

PART Ill. IMPACT STATEMENTS

Randy Townsend, Chief Financial Officer, has determined that
for each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.
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There are no estimated reductions in costs to the state and to
local governments as a result of enforcing or administering the
rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to persons required to
comply with the rules.

There is no anticipated adverse economic impact on small or
microbusinesses as a result of enforcing or administering the
rules.

Mark Hughes, Director of Labor Market Information, has deter-
mined that there is no significant negative impact upon employ-
ment conditions in the state as a result of the rules.

The Agency hereby certifies that the proposed rules have been
reviewed by legal counsel and found to be within the Agency’s
legal authority to adopt.

Luis M. Macias, Director of Workforce Development Division,
has determined that for each year of the first five years the rules
are in effect, the public benefit anticipated as a result of enforc-
ing the proposed rules will be to better prepare Project RIO job
seekers to meet the workforce needs of Texas employers and
to better meet Project RIO job seekers’ needs for long-term em-
ployment.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public com-
ment, the Commission sought the involvement of each of Texas’
28 Boards and the TWC Advisory Committee. The Commission
provided the policy concept to each of these groups for consider-
ation and review. During the rulemaking process, the Commis-
sion considered all information gathered in order to develop rules
that provide clear and concise direction to all parties involved.

Comments on the proposed rules may be submitted to TWC Pol-
icy Comments, Workforce and Ul Policy, 101 East 15th Street,
Room 440T, Austin, Texas 78778; faxed to 512-475-3577; or
e-mailed to TWCPolicyComments@twc.state.tx.us. The Com-
mission must receive comments postmarked no later than 30
days from the date this proposal is published in the Texas Reg-
ister.

SUBCHAPTER A. GENERAL PROVISIONS
40 TAC 88847.1 - 847.3

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules will affect Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 19; Texas Labor Code, Chapter 306; and Texas Government
Code, Chapter 552.

§847.1. Purpose.

(@ Purpose. The purpose of Project RIO is to provide a
statewide employment referral program designed to reintegrate into
the labor force persons sentenced to a Texas Department of Criminal

Justice (TDCJ) correctional institution [State Jail Division facility or
the Institutional Division] and persons committed to the Texas Youth
Commission (TYC).

(b) Scopeof Rules. TheProject RIO standards and guidelines,
set forth in this chapter, address the roles and responsibilities of Boards
to ensure that Project RIO employment activities and support services
areavail able statewide through the Texas Workforce Centers consistent
with 40 TAC Chapter 801 relating to the One-Stop Service Dédlivery
Network. Project RIO employment activities and support services are
provided to adult and youth offenders before release by [the] TDCJand
[the] TY C. Post-release employment activities and support servicesare
provided through the Texas Workforce Centers, and are designed to
provide ex-offenders with employment activities and support services
that promote employment, meet the needs of Texasemployers, and help
reduce recidivism. The provisions in this chapter are intended to be
consistent with Texas Labor Code, Chapter 306;[,] Texas Government
Code §2308.312;[;] and the Agency’s memorandum of understanding
[Memorandum of Understanding] with [the] TDCJ and [the] TYC.

(¢) Funding Integration. The Commission intends, to the
greatest extent possible, to integrate al available funding sources in
the delivery of Project RIO services, and support and expand Project
RIO services by ensuring that ex-offenders and adjudicated youth have
access to the full range of employment and training activities provided
by the One-Stop Service Delivery Network [leveraging the Genera
Revenue appropriation for Project RIO and federal FSE& T funds].

8847.2. Definitions.

The following words and terms, when used in this chapter, shall have

the following meanings unless the context clearly indicates otherwise.
(1) Project RIO job seeker--anindividual involved with the

Texas criminal or juvenile justice systems that may include the follow-

ing:

(A) Adults [adults] who were sentenced to a [formerly
confined by the] TDCJ correctional institution [Institutional Division],
and [who] are within one year after their release from incarceration,
or [and] are currently under, or within one year of completion of their

term of parole supervision by [the] TDCJ [Parole Division]; and

[(B) adultswhowereformerly confinedinaTDCJState
Jail facility and who are within one year after their release from incar-

(B) [(©)] Adjudicated [adjudicated] youth ages 16
through 21, seeking employment activities and support services, who
were formerly confined in aTY C correctional institution [facility].

(2) Job Seeker Responsibility Agreement--an agreement
between the Project RIO job seeker and the Texas Workforce Center
[operator] or the Board's designated service provider. This agreement
outlines the Project RIO job seeker’s responsibilities for continued
enrollment in Project RIO activities.

(3) TDCJ-the Texas Department of Criminal Justice];
which includes the Ingtitutional, Parole, and State Jail Divisions)] is
the state agency that manages the overal operations of the state's
prison, parole, and state jail systems.

(4) TYC--the Texas Youth Commission[; whieh] is the
state’s juvenile corrections agency that[,] manages the overall opera-
tions of the state’s youth correctional institutions and parol e operations
[facilities].

[(5) Food Stamp Employment and Training (FSE& T)--the
activitiesand support servicesthat assist food stamp recipientsin enter-
ing employment through participation in allowablejob search; training,
education, or workfare activities that promote self-sufficiency.]
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(5) Windham School District--the school district that isre-
sponsible for providing academic as well as career and technology ed-

(3) Windham School District. Boards shall coordinate on
an ongoing and continuing basis with Windham School District by pro-

ucation to eligible offendersincarcerated in TDCJ correctional institu-
tions.

§847.3. General Board Responsibilities.

(@ Roleof Boards. A Board shall ensure that individuals re-
ferred as Project RIO job seekers by [the] TDCJand [the] TY C, aswell

viding labor market information related to their local workforce devel-
opment area (workforce area), including current and emerging jobs,
in order that Windham School District may better meet the needs of
Texas employers through education and training services. Addition-
aly, Boards shall fully incorporate in Project RIO job seekers’ Indi-
vidual Employment Plans the education and training received during

as self-referred individuals, [as Project RIO job seekers] participate
in Project RIO employment activities and support services, and other
workforce activities and support services as appropriate. The employ-
ment activities and support services, as defined in this chapter, should
meet the needs of local employers, prepare Project RIO job seekersto
compete in the labor market, and assist ex-offenders and adjudicated
youth in locating employment.

(b) Board Planning. A Board shall develop, amend, and mod-
ify its Integrated Plan to incorporate and coordinate the design and
management of the delivery of Project RIO employment activities and
support services with the delivery of other workforce employment,
training, and educational servicesidentified in Texas Government Code
§2308.251 et seq., Texas Government Code §2308.312 et seqg., as well
as other employment and training services included in the One-Stop
Service Delivery Network as set forth in Chapter 801 of thistitle. The
[Texas Workforce] Commission’s [(Commission)] intent is to assist
Project RIO job seekers with securing employment as quickly as pos-
sible; however, Project RIO - Youth may need basic skills training
and education to secure employment. Specifically, Boards shall con-
sider integration with WIA Youth services or other funding sources, as
appropriate, for assisting Project RIO - Youth with obtaining the ba-
sic General Educationa Development [General Equivalency Diplomal
(GED) credential or basic skills training.

(c) Board Coordination. The Boards shall coordinate with the
following entitiesto ensure the transition to employment of Project RIO
job seekers:

(1) [TDCJI-]Parole Supervising Offices. A Board shall co-
ordinate the provision of Project RIO employment activities and sup-
port serviceswith the referring TDCJ or TY C [Parole Division] super-
vising office [officer]. This coordination shall ensure that the supervis-
ing office is[TDCJ Parole Offices are] made aware of the results of the

initial referral for Project RIO services, as well as periodic updates on
program participation status as determined appropriate for the individ-
ual.

(2) Correctiona Institutions [FBDEJ - Institutional Bi-

vision]. A Board shal coordinate the provision of Project RIO

correctiona ingtitutions [Institutional Division] by utilizing the data
and resources developed [by the TDCJ Institutional Division Project
RIO component] prior to the offender’s or adjudicated youth's rel ease.
This coordination shall ensure that post-release Project RIO activities
and services build upon and complement the services provided in the
correctional ingtitutions. [This coordination shall ensure that the TDCJ
Institutional Division is made aware of the results of the initial referral
for Project RIO services, as well as periodic updates on program
participation status as determined appropriate for the individual.]

[(3) TDCJ-State Jail Division. A Board shall coordinate
the provision of Project RIO employment activities and support ser-
vices with the TDCJ State Jail Division by utilizing the data and re-
sources developed by the State Jail Project RIO component prior to
the offender’s release. This coordination shall ensure that the TDCJ
State Jail Division is made aware of the results of theinitia referral for
Project RIO services, as well as periodic updates on program partici-
pation status as determined appropriate for the individual.]

incarceration in order to maximize employment referrals that are di-
rectly related to that education and training.

[(4) TYC Offices. A Board shall coordinate the provision
of Project RIO employment activities and support services with the re-
ferring TYC parole and contracted parole officer. This coordination
shall ensure that the TY C Offices are made aware of the results of the
initial referral for Project RIO services, as well as periodic updates on
program participation status as determined appropriate for the individ-
uak}

(4) Memoranda of Understanding. Pursuant to coordina-
tion efforts, Boards shall develop memoranda of understanding with
TDCJ, TYC, and the Windham School District establishing the sys-
tems, structures, and processes for the provision of Project RIO ser-
vices. The memoranda of understanding must include, but are not lim-
ited to, procedures for the following activities:

(A) Referral coordination for parolees or adjudicated

youth;

(B) Progress reporting related to job seeker status and
services received; and

(C) The provision of labor market information to the
Windham School District.

(5) Other Partners. For the purposes of ensuring that
Project RIO job seekers have the necessary support services available
to them to enable successful entry [reentry] into the labor force, a
Board shall develop cooperative agreements and service arrangements
meeting the requirements of [the] Texas Labor Code §306.007(a).

(d) Service Delivery Strategies. A Board shall develop a
Project RIO Service Delivery Strategy that fully incorporates and
ensures the following elements:

(1) The[the] efficient delivery and linkage of Project RIO
employment activities and support serviceswithin theworkforce area's
One-Stop Service Delivery Network with other employment and train-
ing services funded through the Texas Workforce Centers [Center; in
particular WIA Adult and Youth services and, Food Stamp Employ-
ment and Training (FSE&T)];

[(2) the employment documents secured by the TDCJ In-
stitutional Division, State Jail Division, or the TYC Project RIO are
properly routed to the ex-offender;]

(2) [(3)] Ala point of contact for TDCJ and TY C super-
vising offices [the TDCJ Parole Division and the TYC] to facilitate
the exchange of [access to] information regarding the Project RIO job
seeker’s progress toward securing employment and related participa-
tion information;

(3) [(4)] The[the] outreach of Project RIO job seekers at
TDCJ[Parole Division] and TY C supervising offices [facilities];

(4) [(5)] The [the] participation of the One-Stop Service
Delivery Network in job fairs/career days held in TDCJand TY C cor-
rectional institutions [facilities);

(5) [(6)] Thetimely and accurate reporting of data reflect-
ing Project RIO service provision as well as the status of referrals for
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service [the use of reporting and document management systems re-

lated to Project RIO participation as required by the Commission];
(6) [(A] All [all] performance standards are met, as devel-
oped by the Commission[, are met]; and

(7) [48)] Thefthe] performance of any other duties, as re-
quired by the Commission, necessary to implement the intent of Texas
Labor Code, Chapter 306.

(e) Accessto Project RIO Employment Activitiesand Support
Services. A Board shall ensure that the oversight and monitoring of
program requirements and participant activities occur on an ongoing
basis, as determined appropriate by the Board, and consist of the fol-
lowing:

(1) tracking and reporting, as required by the Commission,
of employment activities and support services, including appropriate
data relating to referrals, placements, specialized on-the-job training,
and completion of training, such as GED completion, college credit
and noncredit course accomplishments, or other data, as applicable;

(2) determining and arranging for any referrals to support
services needed to assist the Project RIO job seeker in complying with
Project RIO employment activities to address barriers to employment;
and

(3) ensuring progress toward achieving the goals and ob-
jectives in the Project RIO job seeker’s Individual Employment Plan,
asset forthin §847.22 of this chapter, and the job seeker Responsibility
Agreement, as set forth in 8847.3(i) of this section.

(f) TDCJand TYC Notice. A Board shall ensure that notifi-
cation to the supervising office [TDCJ Parole Division] is made in a
timely manner if a job seeker fails to comply with the job seeker Re-
sponsibility Agreement as set forth in §847.3 of this chapter.

(9) Employer Notice. A Board shall ensure that employersare
informed at the time of the employment referral of the Project RIO job
seeker’s status as an ex-offender and the availability of Work Opportu-
nity Tax Credits and fidelity bonding [Fidelity Bonding] services.

(h) Youth Confidentiality. All information regarding the adju-
dicated status of ayouth shall be held in strict confidence and shall not
be disclosed to any other entity or person. A Board shall ensurethat em-
ployment referrals for adjudicated youth are made in accordance with
the confidentiality requirements set forth in state statutes, state rules,
and Commission policies.

(i) Job Seeker Responsibility Agreement. Boards shall en-
sure that the job seeker Responsibility Agreement is signed by the
Project RIO job seeker and the Texas Workforce Center [operator], or
the Board's designated service provider, and contains language detail-
ing[indicating] that the job seeker:

(1) isready and able to seek employment;

(2) will comply with all service requirements as specified
[outlined] in the Individual Employment Plan;

(3) will report for employment interviews at the scheduled
appointment time(s); and

(4) will notify the Texas Workforce Center[ operater], or
the Board's designated service provider, upon securing[of] employ-
ment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601954

Reagan Miller

Deputy Director for Workforce and Ul Policy

Texas Workforce Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-0829

4 4 4

SUBCHAPTER B. PROJECT RIO JOB SEEKER
RESPONSIBILITIES
40 TAC 8§847.11, §847.12

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules will affect Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 19; Texas Labor Code, Chapter 306; and Texas Government
Code, Chapter 552.

§847.11. Job Seeker Responsibilities.
Project RIO job seekers shall:

[(1) complete and sign an application for food stamp ben-
efits through the Texas Department of Human Services, unless the job
seeker has a drug conviction on or after August 22; 1996:]

(1) [(2)] sign the job seeker Responsibility Agreement;

(2) [(3)] participate in employment activities as specified
in 8847.22 and as described in 8847.31 of this chapter;

(3) [(4)] attend scheduled Project RIO appointments;

(4) [(5)] notify the [*] Texas Workforce Center [operator],
or the Board's designated service provider, upon securing employment
[when starting work on any job];

(5) [(6)] participate in or receive support services as de-
scribed in §847.22 and 8847.41 of this chapter, necessary to enable the
Project RIO job seekerstowork or participatein employment activities,
including counseling, treatment, and vocationa or physical rehabilita-
tion;

(6) [(7)] befree of outstanding warrants and not in pre-re-
vocation status; and

(7) [£8)] be drug-free and comply with other terms or con-
ditions of parole.

8847.12. Job Seeker Failure to Comply.

Project RIO job seekers [referred by the TDCJ Parole Division,] who
fail to meet the requirements of the Individual Employment Plan and
job seeker Responsibility Agreement, may be deemed ineligible for
Project RIO employment activities and support services, and such
participation status shall be reported to the TDCJ or TY C supervising
office [Parole Division]. Failure to comply, as determined by the
Texas Workforce Center [operator], or the Board's designated service
provider, includes but is not limited to:

(1) failing to report for two scheduled interviews,

(2) turning down a position of employment that is consis-
tent with the skills possessed by the Project RIO job seeker;

(3) quitting an employment activity without cause; or
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(4) being terminated from ajob for misconduct.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601955

Reagan Miller

Deputy Director for Workforce and Ul Policy

Texas Workforce Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER C. PROJECT RIO SERVICES
40 TAC 8§847.21, 8847.22

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules will affect Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 19; Texas Labor Code, Chapter 306; and Texas Government
Code, Chapter 552.

§847.21. Job Seeker Assessment.

(8 A Board shall ensure that initial and ongoing assessments
are performed to determine the employability and retention needs of
Project RIO job seekers.

(b) Assessments shall include evaluations of knowledge,
skills, and ahilities as well as [strengths and] potentia barriers to
securing and retaining employment, such as:

(1) information identified in the assessments provided by
agency partners, which includes [include] background information re-
lating to education and vocational skills training obtained while incar-
cerated, employment history, academic achievements, and past skills
attainments;

(2) other skillsand abilities, employment, and educational
history in relation to employers workforce needs in the local labor
market;

(3) support services needs; and

(4) family circumstances that may affect participation, in-
cluding the existence of domestic violence, substance abuse, and men-
tal illness, or the need for parenting skillstraining, which, if identified,
may require coordination through the parole or contracted parole office
[officer], as one of the factors considered in evaluating employability.

(c) Assessmentsshall result in the development of an Individ-
ual Employment Plan, as described in §847.22 of this chapter.

§847.22. Job Seeker Individual Employment Plan.
Boards shall ensure that the Individual Employment Plan:

(1) incorporates information provided by the referring
agency partner, including any individual employment planning pro-
vided whileinaTDCJor TYC correctional institution[facility];

(2) identifies and coordinates the provision of services
available through the Texas Workforce Centers;

(3) isbased on assessments, as described in this chapter;

(4) contains any prevocational goas established for
Project RIO - Youth participants while in a TY C correctional ingtitu-
tion[facility];

(5) contains employment goalsto meet the needs of the lo-
cal labor market;

(6) alows Project RIO job seekers to find and secure em-
ployment that utilizes[requires] their skills;

(7) meetsthe needs of employers by linking and matching
the skills of Project RIO job seekers to the job-skills requirements of
the employers;

(8) includes strategies for addressing barriers identified in
the assessment; and

(9) issigned by the Project RIO job seeker.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601956

Reagan Miller

Deputy Director for Workforce and Ul Policy

Texas Workforce Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER D. PROJECT RIO
EMPLOYMENT ACTIVITIES
40 TAC 8§847.31

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules will affect Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 19; Texas Labor Code, Chapter 306; and Texas Government
Code, Chapter 552.

§847.31. Employment Activities for Project RIO Job Seekers.

(@) Boards shall ensure that employment activities are pro-
vided for Project RIO job seekers, as determined by the Texas
Workforce Center [operator], or the Board's designated service
provider, which may include the provision of job search and job
readiness services, which incorporate the following:

[(1) activities set forth in 40 TAC Chapter 813 relating to
FSE&T activities;]

[(2) job search and job readiness services, which incorpo-
rate the following:]

(1) [€A)] information and referral to employment opportu-
nities;

(2) [(B)] job-skills assessment;

(3) [(C)] counseling;
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(4) [(D)] occupational exploration, including information
on local emerging and demand occupations;

(5) [(BE)] interviewing skills and practice interviews;
(6) [(F)] assistance with applications and resumes; and

(7) [(G)] guidance and motivation for development of pos-
itive work behaviors necessary for the labor market.

(b) Boardsshall ensure that referrals to employment opportu-
nities are based on the Project RIO job seeker’s assessment, training,
skills, and conditions of release. Thereferralsto jobs may berestricted
to certain available employment based on:

(1) recommendations from the agency partners, including
the applicable parole office [officer] or contracted parole office [offi-
eer];

(2) considerations of factors that may increase the likeli-
hood of success of the individual in retaining employment; or

(3) consideration of factors that may help reduce the like-
lihood of recidivism.

(¢) Inorder to maximize the opportunities for Project RIO job
seekers to secure employment, Boards shall ensure that other employ-
ment and training activities avail able through the One-Stop Service De-
livery Network and paid for with funds other than Project RIO are con-
sidered and provided as deemed appropriate by the[’] Texas Workforce
Center [operator], or the Board's designated service provider[; in order
to maximize the opportunities for Project RIO job seekers to secure

employment].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601957

Reagan Miller

Deputy Director for Workforce and Ul Policy

Texas Workforce Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-0829

¢ ¢ ¢

SUBCHAPTER E. PROJECT RIO SUPPORT
SERVICES
40 TAC 884741

The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The proposed rules will affect Texas Labor Code, particularly
Chapters 301 and 302, as well as Texas Education Code, Chap-
ter 19; Texas Labor Code, Chapter 306; and Texas Government
Code, Chapter 552.

§847.41. Provision of Project RIO Support Services.

(@) BoardgA Board] shall ensure that support services, which
address barriers to employment, [er] participation in employment
services, and post-employment support services needs, are provided
to a Project RIO job seeker as determined by the Boards [Board's]
policies and Individua Employment Plans, and the Texas Workforce

providers [provider]. -

(b) Boards [A Board] shall ensure that referrals to support
services as specified in the memorandum of understanding [Memo-
randum of Understanding] referenced in Texas Labor Code §306.004,
§306.005, and §306.007 are made for Project RIO job seekers.

(c) Boards[A Board] shall ensure that referrals are made, as
determined appropriate by the Texas[’ Texas] Workforce Centers[Cen-
ter operator], or the Boards' [Board's] designated service providers
[provider], to other available support services, including low-income
housing, application for food stamp benefits, low-cost medical assis-
tance, substance abuse treatment, counseling, vocational or physical

rehabilitation, and other services.

(d) Boards [A Board] shall ensure that hiring incentives are
made available for Project RIO job seekers, to include:

(1) Work Opportunity Tax Credits screening and condi-
tional certification; and

(2) fidelity bonding [Fidelity Bonding] services, which are
available through the Agency [Commission].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601958

Reagan Miller

Deputy Director for Workforce and Ul Policy

Texas Workforce Commission

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 475-0829

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 1. MANAGEMENT
SUBCHAPTERF. ADVISORY COMMITTEES
43 TAC 81.85

The Texas Department of Transportation (department) proposes
amendments to 81.85, concerning department advisory commit-
tees.

EXPLANATION OF PROPOSED AMENDMENTS

Section 1404 of Public Law 109-59, referred to as SAFETEA-
LU, created a new federal Safe Routes to School (SRS) Pro-
gram. Program guidance issued by the Federal Highway Ad-
ministration, United States Department of Transportation, rec-
ommends that states involve experts and professionals repre-
senting a broad spectrum of stakeholders to assist with imple-
mentation of the program. Accordingly, the department proposes
to modify the composition of the existing Bicycle Advisory Com-
mittee to allow the committee to assist the department in evalu-
ating and selecting candidate projects for SRS funding.

Proposed language to §1.85(a)(4) adds the SRS program as a
specific purpose of the committee. The representation is also
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expanded to include interested parties to allow for the inclusion
of additional members with the expertise necessary to review
and evaluate applications submitted for the SRS Program.

An amendment is proposed to provide that the committee will re-
port its findings and recommendations regarding the SRS Pro-
gram to the director of the department division responsible for
administering the SRS program.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments.
There are no anticipated economic costs for persons required to
comply with the section as proposed.

Carlos Lopez, P.E., Director, Traffic Operations Division has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amendments.

PUBLIC BENEFIT

Mr. Lopez has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing or administering the amendments will be
improved safety for school age children as well as encouraging
children to walk and bicycle to school. There will be no adverse
economic effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §1.85 may
be submitted to Carlos Lopez, P.E., Director, Traffic Operations
Division, Texas Department of Transportation, 125 East 11th
Street, Austin, Texas 78701-2483. The deadline for receipt of
comments is 5:00 p.m. on May 15, 2006.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the department.

CROSS REFERENCE TO STATUTE
None.
§1.85. Department Advisory Committees.
(@) Creation.
(1) - (3) (Nochange)
(4) Bicycle Advisory Committee.
(A) Purpose. The purpose of the Bicycle Advisory

related to the Safe Routes to School Program. By involving represen-
tatives of the public, including bicyclists and other interested parties,
the department helps ensure effective communication with the bicycle
community, and that the bicyclist's perspective will be considered
in the development of departmental policies affecting bicycle use,
including the design, construction and maintenance of highways. The
committee will also provide recommendations to the department on
the Safe Routes to School Program.

(B) (Nochange)
(C) Manner of reporting. The committee shall report

relating to the Safe Routes to School Program. Under the Safe Routes
to School Program the committee shall report its recommendations to
the director of the division responsible for administering the program.

(5) (No change.)
(b) - (d) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601961

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-8683

¢ ¢ ¢
CHAPTER 25. TRAFFIC OPERATIONS
SUBCHAPTER . SAFEROUTESTO SCHOOL

PROGRAM

43 TAC §825.500 - 25.505

The Texas Department of Transportation (department) proposes
amendments to existing §825.500 - 25.504 and new §25.505,
concerning the safe routes to school program.

EXPLANATION OF PROPOSED AMENDMENTS AND NEW
SECTION

Section 1404 of Public Law 109-59, SAFETEA-LU, created a
new federal Safe Routes to School (SRS) Program. This pro-
posal is designed to amend the existing state program rules to
allow implementation of the new federal program.

As proposed, §25.500, Purpose, is amended to replace the ref-
erence to the state Safe Routes to School Program created un-
der Transportation Code, §8201.614 with the new federal pro-
gram created under SAFETEA-LU. The section also notes that
the SRS program will be a comprehensive program designed to
enable and encourage all children to bicycle and walk to school,
promote safety, reduce traffic, reduce fuel consumption, and im-
prove air quality in the vicinity of schools.

This section is also amended to remove the reference to local
contributions since these are not required under the new federal
program.

Proposed §25.501, Definitions, changes the existing definition of
"school" to "eligible school" to include those schools comprised
of any grades from kindergarten to eighth grade. This change
is consistent with the requirements of federal law and program
guidance.

Section 25.501(8), public property, is also modified to include
property owned by any public entity or school district. This
change broadens the location for an SRS project and is consis-
tent with federal law.

Various changes are proposed for §25.502, Project Eligibility, to
bring the Texas SRS program into compliance with federal law
and program guidance as issued by the Federal Highway Ad-
ministration.
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Language regarding eligible applicants is deleted from §25.502
since it is repeated in §25.503 regarding project applications.

The proposed amendments make various changes to allow both
infrastructure and non-infrastructure applications to be submitted
under the SRS program.

Language allowing improvements for vehicle drop-off and
pick-up areas as an eligible infrastructure project is deleted
since this is specifically prohibited under the new federal
program guidance. The provision for secure bicycle parking fa-
cilities is added as an eligible project since the federal guidance
specifically allows this.

Language is added outlining the types of non-infrastructure
projects that may be submitted for funding consideration. This
is not a comprehensive list, but provides general categories.

Section 25.502 is also amended to allow an SRS infrastructure
project to be built on any public right of way within a two-mile ra-
dius of an eligible school. The section is also amended to allow
projects to be located on private property under certain circum-
stances that guarantee public access to the project. Again, these
changes are consistent with federal guidance.

The word "department” is deleted from proposed subsection
25.502(e) regarding funding sources since SRS projects will
now be funded primarily with federal funds earmarked specifi-
cally for the SRS program.

Existing language on local contributions is deleted since this is
not required under the new federal program. The new SRS pro-
gram allows for 100% federal funding for the selected projects.

Proposed subsection 25.502(f), regarding project boundaries, is
amended to be consistent with federal guidelines. Language is
also added to this subsection describing eligible project bound-
aries for non-infrastructure projects.

Section 25.503, Project Application, discusses the requirements
for SRS project applications. The section is amended to note that
the department will issue separate applications for infrastructure
and non-infrastructure projects.

Language is proposed to allow infrastructure projects to be sub-
mitted by political subdivisions as defined in §25.501 or a state
agency. The department believes that state agencies will have
valuable insight into projects that may benefit the safety of school
age children and should also be allowed to develop and submit
project proposals.

Language is also proposed to allow non-infrastructure projects
to be submitted by political subdivisions as defined in §25.501,
schools and school districts, non-profit organizations, for-profit
organizations, the state of Texas or any combination of these
entities. The department believes that many organizations, in-
cluding those that have not traditionally partnered with the de-
partment, will have insight into projects that may prove beneficial
to the development of a successful SRS program.

Language is clarified to detail how both infrastructure and
non-infrastructure project proposals are submitted. Infrastruc-
ture projects must be submitted to the department district in
which the project is located. This new language notes that
should a project extend to beyond more than one district, the
applicant should contact the department division responsible for
the program to identify the appropriate department district for
project submission.

This new language also requires non-infrastructure projects to
be submitted to the department division administering the SRS
program.

Amendments are proposed to §25.504 regarding project evalu-
ation and selection. The section is amended to broaden the ex-
pertise of the existing evaluation committee of department staff.
The section is also amended to allow this committee to be ap-
pointed by the executive director or his or her designee.

Section 25.504 is also amended to include the department’s Bi-
cycle Advisory Committee, created under §1.85, as part of the
project evaluation process. Section 1.85 is being amended un-
der a separate, simultaneous rule action being proposed in con-
nection with these amendments.

Section 25.504 is amended to note that both evaluation com-
mittees will report their findings to the director of the division re-
sponsible for administering the program. The committees are
required to use the evaluation methodology developed by the
division administering the program to ensure uniformity and con-
sistency in project evaluation. The appropriate division director
will review all recommendations and will prepare the final pro-
posal for the Texas Transportation Commission (commission).

The proposed language creates separate evaluation criteria for
infrastructure and non-infrastructure projects.

Language is proposed to add the potential for a project to create
a safer walking and bicycling built environment within two miles
of a school as an evaluation selection criterion. This item is taken
directly from the federal program guidance and the department
believes it represents a significant benchmark to be considered
when evaluating these types of projects.

This proposal also reformats two criteria (link to a comprehensive
traffic safety plan and other relevant factors) that were previously
noted as providing additional consideration when submitted by
applicants. These proposed items are now simply included as
parts of the evaluation criteria.

Selection criteria for non-infrastructure projects are included in
the proposed language.

The proposed language creates an approval process in which
the director of the division responsible for administration of the
Safe Routes to School Program provides a recommendation to
the commission. The commission will select the final projects
from those recommended by the division director.

Language relating to project overruns is deleted and added as
new language to the proposed new §25.505 relating to project
funding.

New 8§25.505, Project Funding, is added to provide guidance
on various aspects of project funding. This section notes that
the Safe Routes to School Program is a reimbursement pro-
gram, denotes the minimum allocation percentages between in-
frastructure and non-infrastructure projects, notes that there are
no required local contributions, notes that project overruns will be
considered by the department on a case-by-case basis, and that
the commission may allocate funding to the department for state
initiated projects. These provisions provide consistency with the
federal Safe Routes to School Program guidelines.

New §25.505(f), regarding project evaluation and monitoring, is
consistent with the federal program guidelines and also repre-
sents prudent and responsible stewardship of public funds.

FISCAL NOTE
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James Bass, Chief Financial Officer, has determined that for
each of the first five years the amendments and new section as
proposed are in effect, there will be positive fiscal implications
for state or local governments, whose proposals are selected,
as a result of enforcing or administering the amendments and
new section. There are no anticipated economic costs for per-
sons required to comply with the amendments and new section
as proposed. There may be costs associated with the develop-
ment of an SRS project application, however, development of
such an application is optional on the part of the state and local
jurisdictions and no portion of the rule requires the development
of such an application.

Texas has been authorized federal SRS program funds under
SAFETEA-LU. Local governments will be able to access these
funds for improvements designed to improve safety in and
around schools and encourage bicycle use and walking by
school age children.

Carlos Lopez, P.E., Director, Traffic Operations Division, has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amendments and new section.

PUBLIC BENEFIT

Mr. Lopez has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of enforcing or administering the amendments and new
section will be improved safety for school age children as well
as other benefits related to encouraging these children to bicycle
and walk to school. There will be no adverse economic effect on
small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §825.500
- 25.504 and new 8§25.505 may be submitted to Carlos Lopez,
P.E., Director, Traffic Operations Division, Texas Department of
Transportation, 125 East 11th Street, Austin, Texas 78701-2483.
The deadline for receipt of comments is 5:00 p.m. on May 15,
2006.

STATUTORY AUTHORITY

The amendments and new section are proposed under Trans-
portation Code, 8201.101, which provides the commission with
the authority to establish rules for the conduct of the work of the
department.

CROSS REFERENCE TO STATUTE
None.
§25.500. Purpose.

Section 1404 of Public Law 109-59 created a federal Safe Routes to
School Program. This subchapter implements this program [Trans-
portation Code, §201.614 directs the Texas Department of Transporta-
tion to establish the Safe Routes to School Program]. The overall pur-
pose of this program is to enhance safety in and around school areas
through a comprehensive [eonstruetion] program designed to improve
the bicycle and pedestrian safety of school age children; enable and
encourage children, including those with disabilities, to walk and bi-
cycle to school; and to facilitate projects and activities that will im-
prove safety and reduce traffic, fuel consumption, and air pollution in
the vicinity of schools. The Safe Routes to School Program is a com-
petitive [construction] program funded through state and federal funds
[and local contributions]. The sections under this subchapter prescribe
the policies and procedures for the implementation of the program.

§25.501. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Commission--The Texas Transportation Commission.
(2) Department--The Texas Department of Transportation.

(3) District--One of 25 geographical areas, managed by a
district engineer, in which the department conducts its primary work
activities.

(4) Division--An organizational unit in the department’s
Austin headquarters.

(5) Eligible school--A public or private school that con-
tains any of the grades from kindergarten to eighth grade.

(6) [(5)] Executive director--The executive director of the
Texas Department of Transportation or his or her designee.

(7) [(6)] On-system road--A road or highway that isapor-
tion of the designated state highway system.

(8) [(7)] Off-system road--A road or highway open to the
public that is not part of the designated state highway system, such as
acounty road or city street.

(9) [(8)] Public property--Property owned by a state, city,
[or] county, other public entity, or school district.

(10) [(9)] Political subdivision--A municipality or county
within the State of Texas.

(11) [(10)] Program--The Safe Routes to School Program.

[(11) School--A public or private elementary, intermediate,
middle, junior high, or high school.]

(12) State highway system--The system of highwaysin the
state included in a comprehensive plan prepared by the executive di-

rector with the approval of the commission, in accordance with Trans-
portation Code, §201.103.

§25.502. Project Eligibility.

[(8) Eligibleapplicants. Projectsmay be submitted by political
subdivisions.]

(@ [(b)] Typesof projects. Projectseligibletoreceivefunding

under this program include those involving both infrastructure related
and non-infrastructure related activities. [the following:]

Eligible infrastructure based

(b) Infrastructure projects.
projects include:

(1) sidewak improvements such as new sidewalks,
widened sidewalks, sidewalk gap closures, sidewalk repairs, curb cuts
for ramps, and the construction of curbs and gutters;

(2) pedestrian/bicycle crossing improvements such as new
or upgraded traffic signals, crosswalks, median refuges, pavement
markings, traffic signs, pedestrian or bicycle over-crossings and
under-crossings, flashing beacons, traffic signal phasing extensions,
bicycle sensitive actuation devices, pedestrian activated signal up-
grades, and sight distance improvements;

(3) on-street bicycle facilities such as new or upgraded bi-
cycle lanes, widened outside lanes or roadway shoulders, geometric
improvements, turning lanes, channelization and roadway realignment,
traffic signs, and pavement markings;

(4) traffic diversion improvements including [improved
pick-up/drop-off areas;] separation of pedestrians and bicycles from
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vehicular traffic adjacent to school facilities, and traffic diversion away
from school zones or designated routes to a schoal;

(5) off-street bicycle and pedestrian facilitiesincluding ex-
clusive multi-use bicycle or pedestrian trails and pathways; [and]

(6) traffic calming measures for off-system roads such as
roundabouts, traffic circles, curb extensions at intersections that reduce

curb-to-curb roadway travel widths, center islands, full and half-street
closures, and other speed reduction techniques;

(7) secure bicycle parking facilities; and

(8) other projects that promote pedestrian and bicycle
safety of children in and around school areas.

() Non-infrastructure projects. Non-infrastructure projects
are those activities designed to encourage walking and bicycling to
school. Eligible projects include: [Project location.]

(1) public awareness campaigns and outreach effortsto the
news media and community leaders; [Eligible projects may be located
on or off the designated state highway system; however, candidate
projects must be located on public property.]

(2) traffic education and enforcement in the vicinity of
schoals; [Eligible projects must be located within a two-mile radius of
a school]

(3) providing student education on bicycle and pedestrian
safety, health, and the environment; and

(4) other projects that promote pedestrian and bicycle
safety of children in and around school aress.

(d) Locationfor infrastructureprojects. Infrastructure projects
must be located within public right of way within atwo-mile radius of
an eligible school. The proposal may include projects that are located:

(1) onor off the dedicated state highway system; or

(2) onprivatelandsthat have apublic easement if thereisa
written legal easement or other written legally binding agreement that
ensures public access to the project.

(e) [(d)] Project cost limitations. The executive director may
limit the maximum amount of [department] funding participation per
project for each year of the program. This limitation will be based on
the availability of and demand for program funding and may be es-
tablished with each call for projects issued under this subchapter. The
project cost limitation will apply to al projects submitted for consid-
eration.

[(6) Required local contribution.  Political subdivisions
awarded funding under this program must provide alocal contribution
toward the total cost of the project when the project is located on
municipal or county right of way. This requirement is consistent with
regulations governing federal funds.]

(f) Eligible project boundaries.

(1) [Infrastructure project applications may [Exeept as pro-
vided in paragraph (2) of thissubsection; each project application must]
be in connection with a single school campus, multiple schools, are-
gion, or a schooal district.

(2) Applicationsfor infrastructure improvements covering
multiple school sites, aregion, or school district will be accepted for
projectsin which similar improvements are being made at each school
site.

(3) Non-infrastructure projects may cover a single school,
multiple schools, schoolsin aregion or district, or be statewide in na-
ture.

(9) Projects proposed on the state highway system. Any pro-
posed infrastructure project under this program on the state highway
system will not be eligibleif the district finds that the project interferes
or disrupts any planned improvements or existing infrastructure.

§25.503. Project Application.

(@) Call for applications. The department will call for appli-
cations for Safe Routes to School projects by publication in the Texas
Register. This notice will contain information on the application, ap-
plication content, and submission deadlines. The department will also
consider alternative means of publication of the program announce-
ment as necessary to reach interested local jurisdictions and interested
parties.

(b) The department will issue separate applications for infra-
structure and non-infrastructure projects.

(©)  [(b)] Who may apply.
(1) Forinfrastructureprojectsthe[The] department will ac-
cept and consider candidate projects from state agencies and political
subdivisions.

(2) For non-infrastructure projects the department will ac-
cept and consider candidate projects from state agencies, political sub-
divisions, schools, school districts, non-profit organizations, and for-
profit organizations, or any combination of these entities.

(d) [(c)] How to submit a project.

(1) Applicationsfor infrastructure projects must be submit-
ted [In order to submit a proposed project, an digible political subdivi-
sion must submit its application] to the district engineer of the district
responsible for the areain which the proposed project [imprevement]
will be constructed.

(2) If thelimits of the project extend to more than one dis-
trict, the applicant should contact the responsible division for the ap-
propriate district office to submit the application prior to the due date.

(3) Project applications for non-infrastructure projects
must be submitted to the responsible division administering the
program as identified in the department’s call for projects.

(4) [(2)] The application must be completed and returned
to the appropriate office [distriet] within the required deadlines as de-
scribed in the project call for applications notification.

(5) [€3)] Thecandidate project must utilize the application
forms [form] prescribed by the department for this purpose.

(6) [(4)] Copies of the application forms [ferm] and the
Safe Routes to School Program Guidelines will be available at each
department district as well as from the responsible division in Austin.
The documents will also be published on the department web site.

§25.504. Application [Project] Evaluation and Selection.

(& Application [Project] evaluation. The responsible division
will review each program application for completeness and compliance
with project eligibility requirements described in §25.502 of this sub-
chapter. Applications that do not comply with these requirements or
that are not received by the published deadline will not be evaluated.

(b) Project evaluation process [panel].

(1) The executive director or designee will appoint a
project evaluation committee [panel] of department staff with ex-
pertise in bicycle safety, pedestrian safety, roadway safety, roadway
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design, [or] traffic engineering , or other related fields to review,
evaluate, and make recommendations on the proposals submitted for
the program [statewide].

(2) Thedepartment’sBicycle Advisory Committee, as cre-

(2) identification of existing safety hazards and the need for
a behavioral program to increase awareness of those issues;

(3) thepotentia of the proposal to reduce child injuriesand
fatalities through education, enforcement, or other activities;

ated under 81.85 of thistitle (relating to department advisory commit-
tees), will also serve as a project evaluation committee to review, eval-
uate, and make recommendations on the proposals submitted for the
program.

(3) The project advisory committees will evaluate the pro-
posals using the evaluation methodol ogy developed by the responsible
division administering the program.

(4) The project advisory committees will provide their
project selection recommendations and supporting documentation to
the director of the responsible division administering the program.

(5) The director of the responsible division administering
the program will recommend a program of candidate projects for con-
sideration by the commission.

(c) Selection criteriafor infrastructure projects.
[(1)] SafeRoutesto School applications for infrastructure

projects meeting all requirementsincluded in §25.502 will be evaluated
based on the following selection criteria

(1) [(A)] identification of current and potential safe walk-
ing and bicycling routes to school;

(2) the potentia of the proposal to create a safer walking
and hicycling built environment within two miles of a schoal;

(3) [(B)] the demonstrated need of the applicant;
(4) [(C)] identification of safety hazards;

(5) [(D)] the potential of the proposal to reduce child in-
juries and fatalities;

(6) [(E)] thepotential of the proposal to encourage walking
and bicycling among students;

(7)  [(P)] support for the project by the community and in-
terested parties;

(8) [{G)] identification of detailed construction costs; [and]

(90 [(H)] compliance with design criteria established by
the responsible division;[]

[(2) Additional consideration will be given to]

(10) applications that demonstrate alink to an existing or
planned [a] comprehensive traffic safety plan; and [have secured addi-
tional funding or other resources to extend the beneficial effect of the
proposed project.]

[(3) Additional consideration will also be given to]
(11) other factorsrelating to the proposed project deemed

necessary to promote pedestrian and bicycle safety of children in and
around school areas.

(d) Selection criteria for non-infrastructure projects. Safe
Routes to School applications for non-infrastructure projects meet-
ing al reguirements included in §25.502 of this subchapter will be
evaluated on the following selection criteria:

(1) identification of the current and potential overall need
for programs to encourage and promote walking and bicycling to the
proposed project location;

(4) the potentia of the proposal to encourage walking and
bicycling among students;

(5) support for the project by the community and interested
parties,

(6) applications that demonstrate a link to an existing or
planned comprehensive traffic safety plan; and

(7) other factors deemed necessary to promote pedestrian
and bicycle safety of children in and around school aress.

(e [(d)] Commission approval. Approval by the commission
will be based on the recommendations from the director of the respon-
sible division administering the program [panel evaluations], funding
availahility, the safety of the traveling public, the overall goals of the
program, and safety in and around school areas.

(f) [(e)] Approved projects. After approval by the commis-
sion, the department will notify applicants of the project selection sta-
tus.

(1)  Approvedinfrastructure projects must comply wi th de

ments established by the director of the responsi bI edivision.

(2) Approved non-infrastructure projects must comply
with the requirements established by the director of the responsible
division included in the call for project proposals.

[(f) Project overruns. program funds are a fixed
amount. Project applicants will be responsible for all cost overruns}

§25.505. Project Funding and Monitoring.

(& Reimbursement. The Safe Routes to School Program is a
reimbursement program for costs incurred. Any costs incurred by ap-
plicants prior to project approval, final contract execution, and federal
project authorization are not eligible for reimbursement under the pro-
gram.

(b) Funding allocations between project types. Non-infra
structure based projects will make up at least 10% and no more
than 30% of the overall program funding. The exact proportion of
infrastructure to non-infrastructure funding will be determined by the
department.

(c) Loca contribution. No local contribution is required for
projects submitted for funding under the Safe Routes to School Pro-
gram.

(d) Project overruns. Project overrunswill be evaluated by the
responsi ble division administering the program on a case-by-case basis
to determine if the project will continue and how the additiona costs
will be covered.

(e) Commission allocation for state initiated projects. The
commission may allocate funds to the department for use on the state
highway system for Safe Routes to School projects initiated by the
department.

(f) Project monitoring and evaluation. The department will
monitor and evaluate the effectiveness of each project funded on this
subchapter to ensure compliance with state and federal law and regu-
lation. Each recipient of funding is required to cooperate fully with the
department in this process.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601962

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-8683

¢ ¢ ¢
CHAPTER 31. PUBLIC TRANSPORTATION

The Texas Department of Transportation (department) proposes
amendments to 831.11, Formula Program, and §31.36, Section
5311 Grant Program.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §456.022 requires the Texas Transporta-
tion Commission (commission) to adopt rules to establish a for-
mula allocating state and federal funds among individual eligible
public transportation providers. The statute states that the for-
mula may take into account a transportation provider’s perfor-
mance, the number of its riders, the need of residents in its ser-
vice area for public transportation, population, population den-
sity, land area, and other factors established by the commission.
Transportation Code, 8456.008 states that the commission may
establish different performance measures for different sectors of
the transit industry and also states that the performance mea-
sures shall assess the efficiency, effectiveness, and safety of the
public transportation providers.

On May 26, 2005, the commission amended §31.11 and §31.36
regarding formulas for the distribution of state and federal funds.
The commission now desires to further refine the formulas to bet-
ter allocate funding resources; to better reflect the requirements
of state and federal law; and to reflect the department’s goals to
reduce congestion, enhance safety, expand economic opportu-
nity, improve air quality, and increase the value of transportation
assets.

The amendments to §31.11, Formula Program, revise the cur-
rent formula for state funds. Section 31.11(b)(1)(A) proposes
that funds for small urban transit providers be divided into two
tiers. Tier one will include transit providers that restrict transit
eligibility for all public transportation services to the elderly and
persons with disabilities. State funding available in tier one is cal-
culated by multiplying the available urban funding by the popula-
tion of elderly and persons with disabilities in tier one providers,
divided by the service eligible population of urbanized areas re-
ceiving funding under this subchapter. Tier two will include tran-
sit providers that provide any service to the general population.
The funds for tier two will be the remaining balance of the avail-
able funds after the funds for the tier one have been allocated.
Funds within each tier will be allocated to transit providers based
on 831.11(b)(1)(B) and (C). The proposal will assist in the allo-
cation of available funding by more accurately reflecting the na-
ture of the service provided. The proposal will also reflect the
requirements of state and federal law and will reflect an assess-
ment of public transportation provider efficiency, effectiveness,
and safety.

Section 31.11(b)(1)(B) and (C) propose that any further distri-
bution of state funds allocated to urban areas be based on the
relative proportion of urbanized area population and a weighted
average of four performance criteria: local funds per operating
expense; ridership per capita; ridership per revenue mile and
revenue miles per operating expense. The relative proportion of
urbanized area is intended to capture the need of the transit op-
erator, and the weighted average of the four criteria is intended to
capture the performance of the transit operator. The new provi-
sions propose that the allocation of transportation funding will be
based on 80% need and 20% performance for fiscal year 2007
(the second year of the 2006 - 2007 biennium); 65% need and
35% performance for the 2008 - 2009 biennium; and 50% need
and 50% performance for each biennium thereafter. This pro-
posal will further emphasize the performance of individual pub-
lic transportation providers in allocating funding. The commis-
sion recognizes performance as an important aspect of providing
public transportation services in an effective and efficient man-
ner, and wishes to increase the emphasis on performance in the
allocation of transportation funding as part of the department's
plan to improve statewide transportation, enhance safety, and
improve air quality.

Section 31.11(b)(1)(B) proposes new provisions to change the
consideration of population for tier one providers to 199,999,
or the city population, whichever is less. The reason for this
change is that the urbanized area population may be significantly
larger than the population reported for the incorporated jurisdic-
tion. The proposal would reflect the actual population eligible to
receive service from a particular transit provider and this change
would more fairly allocate funds to account for that smaller pop-
ulation eligible to receive services.

Section 31.11(b)(1) proposes to change the method for calcu-
lating the criterion called "ridership per capita." Formerly, for ur-
ban areas with populations greater than 199,999, this criterion
was adjusted to limit the impact of the population to 199,999.
The department proposes to repeal the provision that defines
this criterion. The impact would be to use the total applicable
population, and therefore calculate more fairly this performance
indicator for those providers in areas with populations greater
than 199,999. The department further proposes that state funds
performance criteria for the urban areas be based on the follow-
ing weighted criteria: 30% local funds per operating expense,
20% ridership per capita, 30% ridership per revenue mile, and
20% revenue miles per operating expense. This amendment to
the formula would add two new measures, revenue miles per op-
erating expense and passengers per revenue mile, while delet-
ing one measure, revenue miles per capita. The proposal also
changes the allocation from an even distribution to a distribu-
tion emphasizing local support and service effectiveness. These
proposed changes would establish a broader set of measures to
emphasize service effectiveness and efficiency. A broader set
of measures will create more opportunities for the diverse small
urban transit providers to show improvements in performance.

The department proposes to repeal provisions that gave the
commission the authority to allocate a portion of the funds to
address strategic priorities. This proposed amendment would
help ensure all funds in these programs would be allocated
according to the established formula, while retaining the re-
quirement that recipients of funding under this subparagraph be
in good standing with the department.

Subsections 31.11(b)(2)(A) and (B) propose that the allocation of
state funds for the rural providers be based on a figure that rep-
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resents 75% population and 25% land area, relative to all other
rural public transportation providers and on an equally weighted
formula of three criteria: local funds per operating expense, rid-
ership per revenue mile and revenue miles per operating ex-
pense. The figure that represents 75% population and 25% land
area is intended to capture the need of the transit operator, and
application of the equally weighted criteria is intended to capture
performance of the transit operator. The new provisions pro-
pose that the allocation of transportation funding will be based
on 80% need and 20% performance for fiscal years 2007 and
2008; and 65% need and 35% performance for fiscal year 2009
and each fiscal year thereafter. This change would increase the
emphasis on performance, and reward providers who improve
the efficiency or effectiveness of their service.

Section 31.11(b)(2) further proposes that the performance crite-
ria for the rural areas be changed. Currently, the formula con-
siders local funds per operating expense, operating expenses
per mile, and operating expense per passenger. The depart-
ment proposes to change the measure of operating expense per
passenger to passengers per revenue mile, and the measure of
operating expense per mile to revenue miles per operating ex-
pense. The relative weights of the three criteria will not change,
but will remain at one third each for the following criteria: local
funds per operating expense, ridership per revenue mile and rev-
enue miles per operating expense. The proposal will provide a
measure of service effectiveness. It is an acknowledged goal of
the commission to improve service effectiveness, which repre-
sents an increase in services provided to the public.

Section 31.11(c) proposes that annual adjustments be limited to
a maximum 10% decrease from year to year for both the urban
and rural providers to provide funding stability. The purpose of
this change is to assist public transportation providers in plan-
ning for future year funding allocations and enabling continuity
of service. The department further proposes that consideration
be made to account for changes in the relative purchasing power
of the amounts from year-to-year. This intentis accomplished by
amending the provisions concerning allocation of excess funds
to include adjustment due to changes in purchasing power as
an eligible consideration. The department also proposes to re-
set the base year to the state fiscal biennium 2006 - 2007.

Section 31.36, the Title 49 USC 5311 Grant Program, proposes
changes to the current formula and also reflects the federal statu-
tory requirement that the department consult with intercity bus
service providers.

Subsections 31.36(g)(2)(A) and (B) propose that federal funds
for the rural providers be allocated based on a figure that rep-
resents 75% population and 25% land area, relative to all other
rural public transportation providers and on an equally weighted
formula of three criteria: local funds per operating expense, rid-
ership per revenue mile and revenue miles per operating ex-
pense. The figure that represents 75% population and 25% land
area is intended to capture the need of the transit operator, and
application of the equally weighted criteria is intended to capture
performance of the transit operator. The new provisions pro-
pose that the allocation of transportation funding will be based
on 80% need and 20% performance for fiscal years 2007 and
2008; and 65% need and 35% performance for fiscal year 2009
and each fiscal year thereafter. This change would increase the
emphasis on performance, and reward providers who improve
the efficiency or effectiveness of their service. The department
further proposes changes to the performance criteria for the ru-
ral areas to match the formula proposed for state rural funding

allocation. Currently, the formula considers local funds per oper-
ating expense, operating expenses per mile, and operating ex-
pense per passenger. The department proposes to change the
measure of operating expense per passenger to passengers per
revenue mile, and the measure of operating expense per mile to
revenue miles per operating expense. The relative weights of the
three criteria will not change, but will remain at one third each for
the following criteria: local funds per operating expense, rider-
ship per revenue mile and revenue miles per operating expense.
The proposed provisions would provide a measure of service ef-
fectiveness. It is an acknowledged goal of the commission to
improve service effectiveness, which represents an increase in
services provided to the public.

Section 31.36(g)(3) proposes that consideration be made to
account for changes in the relative purchasing power of the
amounts from year-to-year. The provisions concerning the
allocation of excess funds are revised to include consideration
of adjustments if changes in purchasing power occur. The
department also proposes to change the funding baseline from
a particular fiscal year to a set level of funding for purposes of
determining if additional funds exist. The impact of the change
is to increase the baseline by $7,000,000, and move allocation
levels closer to the amount determined by the allocation formula,
considering both transportation provider need and performance.

Section 31.36(g)(1)(B) proposes amendments concerning inter-
city bus regulation in order to reflect changes to federal statutes,
which now require the state to consult with the intercity bus ser-
vice providers under certain circumstances. The changes were
enacted in "Safe, Accountable, Flexible, Efficient Transportation
Equity Act: A Legacy for Users," known as "SAFETEA-LU."

The Public Transportation Advisory Committee (PTAC) has met
numerous times to discuss the changes to the existing formulas
and rules, and to make recommendations to the commission.
Four PTAC committee members represent a diverse cross-sec-
tion of public transportation providers; three members represent
a diverse cross-section of public transportation users; three
members represent the general public; and one member is
designated to have experience in the transportation of clients of
health and human services programs. Advice and recommen-
dations expressed by the committee provide the department
and the commission with a broader perspective regarding public
transportation matters that will be considered in formulating
department policies.

PTAC's duties include advising the commission on the needs
and problems of the state’s public transportation providers,
including recommending methods for allocating state public
transportation funds, and commenting on proposed rules or
rule changes involving public transportation matters during their
development and prior to final adoption.

PTAC met on March 9, 2006, and by motion recommended to
the commission all of the above amendments in the allocation
funding formula.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local govern-
ments as a result of enforcing or administering the amendments.
There are no anticipated economic costs for persons required to
comply with the sections as proposed.
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Eric L. Gleason, Director, Public Transportation Division has cer-
tified that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the amendments.

PUBLIC BENEFIT

Mr. Gleason has also determined that for each year of the first
five years the sections are in effect, the public benefit antici-
pated as a result of enforcing or administering the amendments
will be a more fair and equitable allocation of public transporta-
tion funding as administered by these subchapters, as well as
more fully implementing current state and federal law to improve
the efficiency, effectiveness and safety of public transportation
providers and to increase the availability of transportation ser-
vices to the public. There will be no adverse economic effect on
small businesses.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed rules. The public hearing will be held at 1:30
p.m. on Thursday, May 4, 2006, in the first floor hearing room
of the Dewitt C. Greer State Highway Building, 125 East 11th
Street, Austin, Texas and will be conducted in accordance with
the procedures specified in 43 TAC §1.5. Those desiring to
make comments or presentations may register starting at 1:00
p.m. Any interested persons may appear and offer comments,
either orally or in writing; however, questioning of those making
presentations will be reserved exclusively to the presiding officer
as may be necessary to ensure a complete record. While any
person with pertinent comments will be granted an opportunity
to present them during the course of the hearing, the presiding
officer reserves the right to restrict testimony in terms of time
and repetitive content. Organizations, associations, or groups
are encouraged to present their commonly held views and
identical or similar comments through a representative member
when possible. Comments on the proposed text should include
appropriate citations to sections, subsections, paragraphs, etc.
for proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be sub-
mitted in written form. Presentations must remain pertinent to
the issues being discussed. A person may not assign a portion
of his or her time to another speaker. Persons with disabilities
who plan to attend this meeting and who may need auxiliary
aids or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested to
contact Randall Dillard, Director, Public Information Office, 125
East 11th Street, Austin, Texas 78701-2483, (512) 463-8588 at
least two working days prior to the hearing so that appropriate
services can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be sub-
mitted to Eric Gleason, Public Transportation Division, Texas De-
partment of Transportation, 125 East 11th Street, Austin, Texas
78701-2483. The deadline for receipt of comments is 5:00 p.m.
on May 15, 2006.

SUBCHAPTER B. STATE PROGRAMS
43 TAC 83111
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and Transportation Code, §456.022, which requires the com-
mission to adopt rules establishing a formula allocating funds
among eligible public transportation providers.

CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 456.

831.11. Formula Program.

(@) Purpose. Transportation Code, Chapter 456 requires the
commission to allocate, at the beginning of each fiscal biennium,
certain [appropriated] amounts appropriated for public transportation
[from the public transportation fund]. This section setsout the policies,
procedures, and requirements for that allocation.

(b) Formulaallocation. Atthebeginning of each statefiscal bi-
ennium, an amount equal to the amount appropriated from all sources
to the commission by the legislature for that biennium for public trans-
portation, other than federal funds and amounts specifically appropri-
ated for coordination, technical support, or other costs of administra-
tion, will be alocated to urban and rural transit districts [designated
recipients]. The commission will allocate [those funds between small
urban and rural providers, with] 35% of the funding to urban transit
districts [allocated to small urban providers] and 65% of the funding to
rural transit districts [allocated to rural providers).

(1) Urban funds available under this section will be allo-
cated to urban transit districts [municipalities] that are designated re-
cipientsor transit providersin urbanized areasthat are not served by an
authority and to designated recipientsthat received statetransit funding
during the fiscal biennium ending August 31, 1997, that are not served
by an authority but are located in urbanized areas that include one or
more authorities. Any local governmental entity having the power to
operate or maintain a public transportation system, except an authority,
may receive formula program funds. The commission will distribute
the money in the following manner.

(A) Urban fundswill bedivided into twotiers. Tier one
will include urban transit districts that restrict transit eligibility for all
public transportation services to the elderly and persons with disabil-
ities. Funding available in tier one is calculated by multiplying the
available urban funding by the population of elderly and persons with
disabilitiesin tier one providers, divided by the service eligible popu-
lation of urbanized areas receiving funding under this subchapter. Tier
two will include urban transit districts that provide any service to the
general population. The funds for tier two will be the remaining bal-
ance of the available funds after the funds for tier one have been allo-
cated. Funds within each tier will be allocated to urban transit districts
based on subparagraphs (B) and (C) of this paragraph.

(B) [€A)] The need based alocation is determined as
follows. 80% of urban funds will be awarded for 2007, 65% for the
2008 - 2009 biennium, and 50% for each biennium thereafter, based on
[Eighty percent will be awarded giving consideration to] population by
using the latest census data available from, and as defined by, the U.S.
Census Bureau for each urbanized area réelative to the sum of al ur-

area popul ation is 200,000 or greater will have the popul ation adjusted
to reflect a population level of 199,999; except that any urban transit
district receiving fundsin tier one, as described in subparagraph (A) of
this paragraph, will have the popul ation adjusted to reflect apopul ation
level of 199,999, or the urbanized area population of the place as de-
fined by the U.S. Census Bureau, whichever isless.
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(©) [(B)] The performance based alocation will be
20% for fiscal year 2007, 35% for the 2008 - 2009 biennium, and
50% for each biennium thereafter. An urban transit district is eligible
for funding under this subparagraph if it is in good standing with the
department and has no deficiencies and no findings of noncompliance.
[If the urban transit district is in good standing with the
and has no deficiencies and no findings of noncompliance; 20% will
be awarded under clause (i) or (ii) of this subparagraph as follows]

[() The commission; using al or a portion of the
funds, may award funding to address strategic priorities for the urban-
ized public transportation program. These amounts are not subject to
the transition funding allocation process described in subsection (c) of
this section in succeeding fiscal years, and will be awarded on a com-
petitive basis unless they are needed to compensate for funding anom-
alies arising under this subsection:]

[(i{)] Thecommission will award the funding based
on the following weighted criteriac 30% for local funds per operat-
ing expense, 20% for ridership per capita, 30% for ridership per rev-
enue mile, and 20% for revenue miles per operating expense [by giving
equal consideration to local funds per operating expense, vehicle rev-
enue miles per capita, and ridership per capita. Any urban provider
whose urbanized area population is 200,000 or greater will have the
aforementioned criteria adjusted on a pro rata basis to reflect a pop-
ulation level of 199,999]. These criteria may be calculated using the
urban transit district’s [subrecipient’s] annual audit for the previously
compl eted fiscal year, datafrom other sources, or from the department’s
records.

(2) Rurd funds available under this section will be alo-
cated to rural transit districtsin nonurbanized areas. Any eligiblerecip-
ient may receive formulaprogram funds. The funding will be allocated
to rural transit districts based upon need and performance as described
in subparagraphs (A) and (B) of this paragraph [Of the money allocated
under this paragraph, the commission will distribute the money in the
following manner].

(A) Theneed based allocation isdetermined asfollows:
80% [Eighty percent] will be awarded for fiscal years 2007 and 2008,
and 65% for each fiscal year thereafter giving consideration to popula-
tion weighted at 75% and on land area weighted at 25% [by using the
latest census data available from, and as defined by, the U.S. Census
Bureau] for each nonurbanized area relative to the sum of al nonur-
banized areas.

(B) The performance based allocation will be 20% for
fiscal years 2007 and 2008, and 35% for each biennium thereafter. A
rural transit district is eligible for funding under this subparagraph if
itisin good standing with the department and has no deficiencies and
no findings of noncompliance [If the transit district is in good standing
with the department and has no deficiencies and no findings of non-
compliance, 20% will be awarded under clause (i) or (ii) of this sub-
paragraph as follows].

[(i) The commission, using all or a portion of the
funds, may award funding to address strategic priorities for the nonur-
banized public transportation program. These amounts are not subject
to the transition funding allocation process described in subsection (c)
of this section in succeeding fiscal years, and will be awarded on a
competitive basis unless they are needed to compensate for funding
anomalies arising under this subsection.]

[()] The commission will award the funding by
giving equal consideration to local funds per operating expense,
ridership per revenue mile, and revenue miles per operating expense
[operating expenses per mile and operating expense per passenger].
These criteria may be calculated using the rura transit district's

[subrecipient’s] annual audit for the previously completed fiscal year,
data from other sources, or from the department’s records.

(3) Funds allocated under this section and any local funds
may be used for any transit-related activity except that a designated
recipient not included in atransit authority but located in an urbanized
areathat includes one or moretransit authorities may only use fundsto
provide:

(A) 65% of thelocal share requirement for federally fi-
nanced projects for capital improvements;

(B) 50% of the local share requirement for projects for
operating expenses and administrative costs;

(C) 50% of thetotal cost of apublic transportation capi-
tal improvement, if the designated recipient certifiesthat federal money
is unavailable for the proposed project and the commission finds that
the proposed project is vitally important to the development of public
transportation in the state; and

(D) 65% of thelocal share requirement for federally fi-
nanced planning activities.

() Funding stability [Transition]. Subject to available appro-
priation, [Each agency will have five years to transition to full formula
alocation and during the five years after the first application of new
census data from the United States Census Bureau, the allocations un-
der subsection (b)(1) and (2) of this section will be adjusted to avoid
extreme short-term disruptions in the continuity of funding. During
this time] no award to an urban or rural [a] transit district under this
section will be less than 90% of the award to that transit district for the
previous fiscal year[; exeept that fiscal year 2004 will be used as the
base year when calculating alocations for fiscal year 2006 allocation
of funds, after which ing allocations will be based on previous
fiscal years]. All alocations under subsection (b)(1) and (2) of thissec-
tion are subject to revision to comply with this standard. If available
funding exceeds $57,482,135 [the allocations allocated in fiscal years
2004 and 2005], additional funding will be awarded by the commission
on apro rata basis, competitively, or a combination of both. Consid-
eration for the award of these additional funds may include, but is not
limited to, coordination and technical support activities, compensation
for unforeseen funding anomalies, assistance with eliminating waste
and ensuring efficiency, maximum coverage in the provision of public
transportation services, adjustment for reductionsin purchasing powe,
and reductionsin air pollution. These additional awards are not subject
to the [transition] funding stability allocation processin succeeding fis-
cal years.

sit district’s service area is changed due to declaration by the United
States Census Bureau, or if the service area is otherwise altered, the
department and the urban or rurd transit district [subrecipient] shall
negotiate an appropriate adjustment in the funding awarded to that ur-
ban or rural transit district [subrecipient] for that funding year or any
subsequent year, as appropriate. This negotiated adjustment is not sub-
ject to the minimum and maximum standards set forth in subsection (c)
of this section.

(e) - () (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.
TRD-200601963

31 TexReg 3244 April 14, 2006 Texas Register



Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-8683

¢ ¢ ¢

SUBCHAPTER C. FEDERAL PROGRAMS
43 TAC 831.36
STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and Transportation Code, §456.022, which requires the com-
mission to adopt rules establishing a formula allocating funds
among eligible public transportation providers.

CROSS REFERENCE TO STATUTE

Transportation Code, Chapter 456.

831.36. Section 5311 Grant Program.
(@ - (f) (No change.)

(9) Allocation of funds. As part of its administration of the
Section 5311 program, the department is charged with ensuring that
there is a fair and equitable distribution of program funds within the
state (FTA Circular 9040.1E, or its latest version). The department
will allocate Section 5311 fundsto local subrecipientsin the following
manner.

(1) Reserve. Unlessthe governor certifies to the Secretary
of the United States Department of Transportation that the intercity bus
service needs of the state are being adequately met, the department will
reserve not lessthan 15% of the Section 5311 federal apportionment for
the development and support of intercity bus transportation to be allo-
cated under subsection (i) of thissection. If itisdetermined that all or a
portion of the set-aside moniesis not required for intercity bus service,
those funds will be applied to the formula apportionment process de-
scribed in paragraph (2) of this subsection. Proceduresfor determining
if a certification of adequacy iswarranted are as follows.

(A) (No change)

(B) The department will consult with affected intercity
bus service providers.

(C) [(B)] The department will consult with other state
agencies that have jurisdiction with respect to intercity bus regulation
and seek their recommendations as to the adequacy of current service.

(D) [{€)] Based on the findings of subparagraphs (A),
[and](B), and (C) of this paragraph, the commission may certify or
recommend that the governor certify to the adequacy of intercity bus
service.

(2) Remaining baance alocation. Except as provided in
paragraph (1) of this subsection, the balance of the annual Section 5311
federal apportionment, plus the remaining balance of previous Section
5311 federal apportionments, and any state funds appropriated specif-
icaly for the purpose of funding nonurbanized public transportation
services will be allocated to transit providers as described in subpara-
graphs (A) and (B) of this paragraph [in the following manner].

(A) Theneed based allocation is determined asfollows:
80% [Eighty percent] will be awarded for fiscal years 2007 and 2008,

and 65% for each fiscal year thereafter giving consideration to popula-
tion weighted at 75% and on land area weighted at 25% by using the
latest census data available from, and as defined by, the U.S. Census
Bureau for each nonurbanized arearel ative to the sum of al nonurban-
ized aress.

(B) The performance based allocation will be 20% for
fiscal years 2007 and 2008, and 35% for each fiscal year thereafter. The
subrecipient is eligible for funding under this subparagraph if it isin
good standing with the department and has no deficiencies and no find-
ings of noncompliance [If the transit district is in good standing with
the department and has no deficiencies and no findings of noncompli-
ance; 20% will be awarded under clause (i) or (ii) of this subparagraph
as follows].

[(i) The commission, using &l or a portion of the
funds; may award funding to address strategic priorities for the nonur-
banized public transportation program. These amounts are not subject
to the transition funding allocation process described in paragraph (3)
of this subsection in succeeding fiscal years, and will be awarded on
a competitive basis unless they are needed to compensate for funding
anomalies arising under this subsection.}

[(i)] The commission will award the funding by
giving equal consideration to local funds per operating expense,
ridership per revenue mile, and revenue miles per operating expense
[operating expenses per mile and operating expense per passenger].
These criteriamay be calculated using the subrecipient’s annual audit
for the previously completed fiscal year, data from other sources, or
from the department’s records.

(3) Funding stability [Transition]. Subject to available ap-
propriation, [Each agency will have five years to transition to full for-
mula allocation and during the five years after the first application of
new census data from the United States Census Bureau, the allocations
under paragraphs (1) and (2) of this subsection will be adjusted to avoid
extreme short-term disruptionsin the continuity of funding. Duringthis
time] no award to atransit district under this section will be less than
90% of the award to that transit district for the previous fiscal year[,
except that fiscal year 2004 will be used as the base year when cal-
culating allocations for the next alocation of funds, after which suc-
ceeding allocations will be based on previous fiscal years]. All allo-
cations under paragraphs (1) and (2) of this subsection are subject to
revision to comply with this standard. If available funding exceeds
$20,104,352 [the allocations allocated in fiscal year 2004], additional
funding will be awarded by the commission on a pro rata basis, com-
petitively, or a combination of both. Consideration for the award of
these additional funds may include, but is not limited to, coordination
and technical support activities, compensation for unforeseen funding
anomalies, assistance with eliminating waste and ensuring efficiency,
maximum coverage in the provision of public transportation services,
adjustment for reductions in purchasing power, and reductions in air
pollution. These additional awards are not subject to the [transition]
funding stability allocation process in succeeding fiscal years.

(4) - (5) (No change)
(h) - (i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on March 31, 2006.
TRD-200601964
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Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: May 14, 2006
For further information, please call: (512) 463-8683
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‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 1. ADMINISTRATION
PART 2. TEXASETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
1 TAC 818.9

The Texas Ethics Commission withdraws the proposed amend-
ment to §18.9 which appeared in the February 17, 2006, issue
of the Texas Register (31 TexReg 947).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601892

David A. Reisman

Executive Director

Texas Ethics Commission

Effective date: March 29, 2006

For further information, please call: (512) 463-5800

¢ ¢ ¢
TITLE 19. EDUCATION

PART 1. TEXASHIGHER EDUCATION
COORDINATING BOARD

CHAPTER 17. CAMPUS PLANNING
SUBCHAPTER A. GENERAL PROVISIONS
19 TAC 817.3

The Texas Higher Education Coordinating Board withdraws the
proposed amendment to §17.3 which appeared in the March 3,
2006, issue of the Texas Register (31 TexReg 1400).

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601846

Jan Greenberg

General Counsel

Texas Higher Education Coordinating Board
Effective date: March 28, 2006

For further information, please call: (512) 427-6114

4 4 4

SUBCHAPTER C. RULESAPPLYING TO ALL
PROJECTS
19 TAC §17.21

The Texas Higher Education Coordinating Board withdraws the
proposed amendment to §17.21 which appeared in the March 3,
2006, issue of the Texas Register (31 TexReg 1401).

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601847

Jan Greenberg

General Counsel

Texas Higher Education Coordinating Board
Effective date: March 28, 2006

For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTERF. RULESAPPLYING TO REAL
PROPERTY ACQUISITION PROJECTS
19 TAC 817.51, 817.52

The Texas Higher Education Coordinating Board withdraws the
proposed amendment to §17.51 and 817.52 which appeared
in the March 3, 2006, issue of the Texas Register (31 TexReg
1402).

Filed with the Office of the Secretary of State on March 28, 2006.

TRD-200601848

Jan Greenberg

General Counsel

Texas Higher Education Coordinating Board
Effective date: March 28, 2006

For further information, please call: (512) 427-6114

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 36. COUNCIL ON SEX
OFFENDER TREATMENT

CHAPTER810. COUNCIL ON SEX OFFENDER
TREATMENT

SUBCHAPTER A. SEX OFFENDER
TREATMENT PROVIDER REGISTRY

22 TAC 88810.1 - 810.5, 810.7 - 810.9

The Council on Sex Offender Treatment withdraws the proposed
repeals to §8810.1 - 810.5, 810.7 - 810.9 which appeared in the
January 13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601897
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Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTERA. LICENSED SEX OFFENDER
TREATMENT PROVIDERS
22 TAC §8810.1 - 810.5, 810.7 - 810.9

The Council on Sex Offender Treatment withdraws proposed
new 88810.1 - 810.5, 810.7 - 810.9 which appeared in the Jan-
uary 13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601898

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4

SUBCHAPTER B. CRIMINAL BACKGROUND
CHECK
22 TAC 88810.31 - 810.34

The Council on Sex Offender Treatment withdraws the proposed
repeal to §8810.31 - 810.34 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601899

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
22 TAC 88810.31 - 810.34

The Council on Sex Offender Treatment withdraws proposed
new 88810.31 - 810.34 which appeared in the January 13, 2006,
issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601900

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTERC. STANDARDSOFPRACTICE
22 TAC §8810.61 - 810.67

The Council on Sex Offender Treatment withdraws the proposed
repeal to §8810.61 - 810.67 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601901

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

14 14 14
22 TAC §8810.61 - 810.67

The Council on Sex Offender Treatment withdraws proposed
new §8810.61 - 810.67 which appeared in the January 13, 2006,
issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601902

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4

SUBCHAPTER D. CODE OF PROFESSIONAL
ETHICS
22 TAC §810.91, §810.92

The Council on Sex Offender Treatment withdraws the proposed
repeal to §810.91 and 8§810.92 which appeared in the January
13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601903

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4
22 TAC §810.91, §810.92

The Council on Sex Offender Treatment withdraws proposed
new 8810.91 and §810.92 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601904

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4
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SUBCHAPTER E. GENERAL PROVISIONS
22 TAC §810.122

The Council on Sex Offender Treatment withdraws the proposed
repeal to §810.122 which appeared in the January 13, 2006,
issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601905

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER E. CIVIL COMMITMENT
GENERAL PROVISIONS
22 TAC §810.122

The Council on Sex Offender Treatment withdraws proposed
new §810.122 which appeared in the January 13, 2006, issue
of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601906

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4

SUBCHAPTERF. CIVIL COMMITMENT

22 TAC §8810.151 - 810.153

The Council on Sex Offender Treatment withdraws the proposed
repeal to §8810.151 - 810.153 which appeared in the January
13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601907

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

14 14 14
22 TAC §8810.151 - 810.153

The Council on Sex Offender Treatment withdraws proposed
new 88810.151 - 810.153 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601908

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER G. CIVIL COMMITMENT
CASE MANAGER AND TREATMENT
PROVIDER DUTIES AND RESPONSIBILITIES
22 TAC §810.182, §810.183

The Council on Sex Offender Treatment withdraws the proposed
repeal to §810.182 and §810.183 which appeared in the January
13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601909

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER G. CIVIL COMMITMENT
PROGRAM SPECIALIST AND/OR CASE
MANAGER AND TREATMENT PROVIDER
DUTIES AND RESPONSIBILITIES

22 TAC §810.182, §810.183

The Council on Sex Offender Treatment withdraws proposed
new §810.182 and §810.183 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601910

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4

SUBCHAPTER H. CIVIL COMMITMENT
REVIEW
22 TAC §810.211

The Council on Sex Offender Treatment withdraws the proposed
repeal to 8810.211 which appeared in the January 13, 2006, is-
sue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601911
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Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
22 TAC §810.211

The Council on Sex Offender Treatment withdraws proposed
new 8§8810.211 which appeared in the January 13, 2006, issue
of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601912

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER|. PETITION FOR RELEASE
22 TAC §810.241, §810.242

The Council on Sex Offender Treatment withdraws the proposed
repeal to §810.241 and §810.242 which appeared in the January
13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601913

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
22 TAC 8810.241, §810.242

The Council on Sex Offender Treatment withdraws proposed
new §810.241 and §810.242 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601914

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER J. MISCELLANEOUS
PROVISIONS

22 TAC 8810.271, §810.272

The Council on Sex Offender Treatment withdraws the proposed
repeal to §810.271 and §810.272 which appeared in the January
13, 2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601915

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

14 14 14
22 TAC 8810.271, §810.272

The Council on Sex Offender Treatment withdraws proposed
new §810.271 and §810.272 which appeared in the January 13,
2006, issue of the Texas Register (31 TexReg 234).

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601916

Walter J. Meyer, M.D.

Chair

Council on Sex Offender Treatment

Effective date: March 29, 2006

For further information, please call: (512) 458-7111 x6972

4 4 4
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION
PART 2. TEXASETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
1TAC 818.11

The Texas Ethics Commission adopts the repeal of §18.11,
which defines "substantial compliance" regarding corrected
reports. The repeal is adopted without changes to the proposed
text as published in the February 17, 2006, issue of the Texas
Register (31 TexReg 947).

Section 18.11 defines substantial compliance as reports which
contain errors which are minor in context. Section 18.11 is no
longer needed because it was superseded by statutory changes.
H.B. 1800, 79th Legislature, Regular Session, amended chapter
571 of the Government Code to define "substantial compliance."

No comments were received regarding adoption of the repeal.

The repeal of the rule is adopted under Government Code,
Chapter 571, 8571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601889

David A. Reisman

Executive Director

Texas Ethics Commission

Effective date: April 18, 2006

Proposal publication date: February 17, 2006

For further information, please call: (512) 463-5800

4 4 4

CHAPTER 24. RESTRICTIONS ON
CONTRIBUTIONS AND EXPENDITURES
APPLICABLE TO CORPORATIONS AND
LABOR ORGANIZATIONS

1TAC §24.13

The Texas Ethics Commission adopts the amendment to §24.13,
relating to the reporting requirements of certain expenditures by
a general-purpose committee by deleting subsection (d). The

amendment is adopted without changes to the proposed text as
published in the February 17, 2006, issue of the Texas Register
(31 TexReg 948).

Section 24.13 requires a report filed by a general-purpose com-
mittee to identify expenditures made by a corporation. Section
24.13(d) excludes from the reporting requirement certain corpo-
rate expenditures. Section 24.13(d) was superseded by statu-
tory changes made by H.B. 1606, 78th Legislature, Regular Ses-
sion. The bill repealed §253.100(d) of the Election Code, which
is mirrored in Ethics Commission Rule §24.13(d).

No comments were received regarding adoption of the repeal.

The amendment of the rule is adopted under Government Code,
Chapter 571, 8571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601890

David A. Reisman

Executive Director

Texas Ethics Commission

Effective date: April 18, 2006

Proposal publication date: February 17, 2006

For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER50. LEGISLATIVE SALARIESAND
PER DIEM

1TAC 850.1

The Texas Ethics Commission adopts an amendment to 850.1,
to set the legislative per diem as required by the Texas Constitu-
tion, Article Ill, §24a. This section sets the per diem for members
of the legislature and the lieutenant governor at $132 for each
day during the regular session and any special session. The
amendment is adopted without changes to the proposed text as
published in the February 17, 2006, issue of the Texas Register
(31 TexReg 949).

No comments were received regarding adoption of the amend-
ment.

The amendment of the rule is adopted under the Texas Consti-
tution, Article 111, §24a, and the Government Code, Chapter 571,
§571.062.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 29, 2006.

TRD-200601891

David A. Reisman

Executive Director

Texas Ethics Commission

Effective date: April 18, 2006

Proposal publication date: February 17, 2006

For further information, please call: (512) 463-5800

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 1. GENERAL PROCEDURES
SUBCHAPTER N. FOOD AND FIBERS
RESEARCH GRANT PROGRAM RULES
4 TAC §81.920 - 1.928

The Texas Department of Agriculture (the department) adopts
new Title 4, Part 1, Chapter 1, Subchapter N, §81.920 - 1.928,
concerning the department’s Food and Fibers Research Grant
Program (Program) rules, without changes to the proposal pub-
lished in the February 24, 2006, issue of the Texas Register (31
TexReg 1129).

The new sections are adopted to establish operating rules for
the Program, a grant program that provides funding for surveys,
research, and investigations relating to the use of cotton fiber,
cottonseed, oilseed products, other products of the cotton plant,
wool, mohair, and other textile products, thereby providing in-
creased research benefits for the food and fibers sector of the
Texas economy. New §1.920 provides definitions to be used in
the new subchapter. New 81.921 provides a statement of pur-
pose of the Program. New 8§1.922 provides for administration
of the program. New §1.923 provides the application and selec-
tion process for the program. New §1.924 provides the make-up
and operation of the Food and Fibers Research Council. New
81.925 provides primary research areas eligible for funding un-
der the program. New §1.926 provides proposal submission re-
quirements. New 81.927 provides the process for proposal re-
view and selection. New §1.928 provides reporting requirements
for grant recipients.

No comments were received on the proposal.

The new sections are adopted under the Texas Agriculture Code
(the Code), 842.003, which authorizes the department to adopt
rules necessary to administer the Food and Fibers Research
Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.
TRD-200601925

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

4 4 4

PART 11. TEXASFOOD AND FIBERS
COMMISSION

CHAPTER 201. COMMISSION ADMINISTRA-
TION
4 TAC §8201.1 - 201.9

The Texas Department of Agriculture (the department) adopts
the repeal of Title 4, Part 11, Chapter 201, §§201.1 - 201.9, con-
cerning Commission Administration, without changes to the pro-
posal published in the February 24, 2006, issue of the Texas
Register (31 TexReg 1134).

The Texas Food and Fibers Commission (Commission) was
abolished effective January 1, 2006, by the enactment of House
Bill 373, 79th Regular Session, 2005 (HB 373). All powers and
duties of the Commission were transferred to the newly estab-
lished Food and Fibers Research Council including the authority
to implement the Food and Fibers Research Grant Program.
The grant program is now administered by the department, and
the department has the sole rulemaking authority under the
new law. The new law also restructured the grant program and
the current rules are no longer needed. New program rules
for the Food and Fibers Research Grant Program have been
adopted by the department and are published in the adopted
rules section of this edition of the Texas Register. The repeal is
adopted to eliminate unnecessary rules.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
842.003, which provides the department with the authority to
adopt rules necessary for the administration of the Food and
Fibers Research Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601926

Dolores Alvarado Hibbs

Deputy General Counsel, Texas Department of Agriculture
Texas Food and Fibers Commission

Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

4 4 4

CHAPTER 202. FOOD PROTEIN AND
NATURAL FIBERS ADVISORY COMMITTEES
4 TAC §8202.1 - 202.3

31 TexReg 3252 April 14, 2006 Texas Register



The Texas Department of Agriculture (the department) adopts
the repeal of Title 4, Part 11, Chapter 202, §8202.1 - 202.3, con-
cerning Food Protein and Natural Fibers Advisory Committees,
without changes to the proposal published in the February 24,
2006, issue of the Texas Register (31 TexReg 1135).

The Texas Food and Fibers Commission (Commission) was
abolished effective January 1, 2006, by the enactment of House
Bill 373, 79th Regular Session, 2005 (HB 373). All powers and
duties of the Commission were transferred to the newly estab-
lished Food and Fibers Research Council including the authority
to implement the Food and Fibers Research Grant Program.
The grant program is now administered by the department, and
the department has the sole rulemaking authority under the
new law. The new law also restructured the grant program and
the current rules are no longer needed. New program rules
for the Food and Fibers Research Grant Program have been
adopted by the department and are published in the adopted
rules section of this edition of the Texas Register. The repeal is
adopted to eliminate unnecessary rules.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
§42.003, which provides the department with the authority to
adopt rules necessary for the administration of the Food and
Fibers Research Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601927

Dolores Alvarado Hibbs

Deputy General Counsel, Texas Department of Agriculture
Texas Food and Fibers Commission

Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 203. PRIMARY RESEARCH AREAS
4 TAC §8203.1 - 203.3

The Texas Department of Agriculture (the department) adopts
the repeal of Title 4, Part 11, Chapter 203, §§203.1 - 203.3 con-
cerning Primary Research Areas, without changes to the pro-
posal published in the February 24, 2006, issue of the Texas
Register (31 TexReg 1135). The Texas Food and Fibers Com-
mission (Commission) was abolished effective January 1, 2006,
by the enactment of House Bill 373, 79th Regular Session, 2005
(HB 373). All powers and duties of the Commission were trans-
ferred to the newly established Food and Fibers Research Coun-
cil including the authority to implement the Food and Fibers Re-
search Grant Program. The grant program is now administered
by the department, and the department has the sole rulemaking
authority under the new law. The new law also restructured the
grant program and the current rules are no longer needed. New
program rules for the Food and Fibers Research Grant Program
have been adopted by the department and are published in the
adopted rules section of this edition of the Texas Register. The
repeal is adopted to eliminate unnecessary rules.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
§42.003, which provides the department with the authority to
adopt rules necessary for the administration of the Food and
Fibers Research Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601928

Dolores Alvarado Hibbs

Deputy General Counsel, Texas Department of Agriculture
Texas Food and Fibers Commission

Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER204. PRE-PROPOSAL SUBMISSION
4 TAC §8204.1 - 204.5

The Texas Department of Agriculture (the department) adopts
the repeal of Title 4, Part 11, Chapter 204, §§204.1 - 204.5 con-
cerning Pre- Proposal Submission, without changes to the pro-
posal published in the February 24, 2006, issue of the Texas
Register (31 TexReg 1136). The Texas Food and Fibers Com-
mission (Commission) was abolished effective January 1, 2006,
by the enactment of House Bill 373, 79th Regular Session, 2005
(HB 373). All powers and duties of the Commission were trans-
ferred to the newly established Food and Fibers Research Coun-
cil, including the authority to implement the Food and Fibers Re-
search Grant Program. The grant program is now administered
by the department, and the department has the sole rulemaking
authority under the new law. The new law also restructured the
grant program and the current rules are no longer needed. New
program rules for the Food and Fibers Research Grant Program
have been adopted by the department and are published in the
adopted rules section of this edition of the Texas Register. The
repeal is adopted to eliminate unnecessary rules.

No comments were received on the proposal.

The repeal is adopted under the Texas Agriculture Code,
842,003, which provides the department with the authority to
adopt rules necessary for the administration of the Food and
Fibers Research Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601929

Dolores Alvarado Hibbs

Deputy General Counsel, Texas Department of Agriculture
Texas Food and Fibers Commission

Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

¢ ¢ ¢
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CHAPTER 205. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
4 TAC §205.1

The Texas Department of Agriculture (the department) proposes
the repeal of Title 4, Part 11, Chapter 205, §205.1 concerning
Historically Underutilized Business Program, , without changes
to the proposal published in the February 24, 2006, issue of the
Texas Register (31 TexReg 1135). The Texas Food and Fibers
Commission (Commission) was abolished effective January 1,
2006, by the enactment of House Bill 373, 79th Regular Ses-
sion, 2005 (HB 373). All powers and duties of the Commission
were transferred to the newly established Food and Fibers Re-
search Council including the authority to implement the Food and
Fibers Research Grant Program. The grant program is now ad-
ministered by the department, and the department has the sole
rulemaking authority under the new law. The new law also re-
structured the grant program and the current rules are no longer
needed. New program rules for the Food and Fibers Research
Grant Program have been adopted by the department and are
published in the adopted rules section of this edition of the Texas
Register. The repeal is adopted to eliminate unnecessary rules.

No comments were received on the proposal.

The repeal is proposed under the Texas Agriculture Code,
842.003, which provides the department with the authority to
adopt rules necessary for the administration of the Food and
Fibers Research Grant Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601930

Dolores Alvarado Hibbs

Deputy General Counsel, Texas Department of Agriculture
Effective date: April 19, 2006

Proposal publication date: February 24, 2006

For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER . PAYMENT OF TAXES,
PRIZE FEES AND BONDS

16 TAC 8§402.600

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8402.600 relating to Bingo Reports with
changes to the proposed text as published in the February 3,
2006, issue of the Texas Register (31 TexReg 631).

The amendments include less restrictive language with regard
to the payment of prize fees or rental tax due, and add reporting
requirements for certain licensees. The only change from the

proposed version of the rule amendment is a correction to a legal
citation in subsection (I) of the rule.

The Commission received only favorable comments during the
comment period, both in writing and in person at the public hear-
ing held on February 8, 2006, at the Commission Headquarters
located at 611 E. 6th Street, Austin, Texas.

The amendments are adopted under Occupations Code,
§2001.054 which authorizes the Commission to adopt rules to
enforce and administer the Bingo Enabling Act.

The amendments implement Occupations Code, Chapter 2001.
§402.600. Bingo Reports.

(@ On or before the 15th of the month prior to the end of the
calendar quarter, the Commission will mail the "Texas Bingo Con-
ductor’s Quarterly Reports', "Texas Lessor Quarterly Reports', and
"Manufacturer/Distributor Quarterly Reports and Supplements” to its
licensees.

(b) Quarterly reports and payments due to be submitted on a
date occurring on a Saturday, Sunday, or legal holiday will be due the
next business day. The report will be deemed filed when deposited
with the United States Postal Service or private mail service, postage
or delivery charges paid and the postmark or shipping date indicated
on the envelope is the date of filing.

() Quarterly Report for information relating to the conduct of
bingo games.

(1) An authorized organization holding an annual license,
temporary license, or atemporary authorization to conduct bingo must
file on aform prescribed by the Commission or in an electronic format
prescribed by the Commission a quarterly report for financial and sta-
tistical information relating to the conduct of bingo games. The report
must be filed with the Commission on or before the 25th day of the
month following the end of the calendar quarter even if there were no
games conducted during that quarter.

(2) Thereport must be filed under oath attesting to the in-
formation being true and correct. Each officer and director is respon-
sible for knowing the contents of the report. The person signing the
report must promptly provide a copy of the report to such officer and
director upon his/her reguest.

(d) Quarterly report for information relating to the lease of
bingo premises.

(1) A commercia lessor holding a license to lease bingo
premises must file on a form prescribed by the Commission or in an
electronic format prescribed by the Commission aquarterly report stat-
ing the rental income received. The report must be filed with the Com-
mission on or before the 25th day of the month following the end of
the calendar quarter regardless of whether income was received.

(2) Thereport must be filed under oath attesting to the in-
formation being true and correct. Each officer and director is respon-
sible for knowing the contents of the report. The person signing the
report must promptly provide a copy of the report to such officer and
director upon his/her reguest.

() Quarterly report for information relating to a manufacturer
or distributor license.

(1) A manufacturer or distributor shall file a report on a
form prescribed by the Commission or in an electronic format pre-
scribed by the Commission, reflecting each saleor lease of bingo equip-
ment, and to thetotal sales of cards, sheets, pads and instant bingo to a
person or organization in this state or for usein this state.
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(2) The report shall be filed with regard to each calendar
quarter and is due on or before the last day of the month following the
end of the quarter. The report is due to the Commission regardless of
whether sales or lease of bingo equipment occurred during the quarter.

(3) Thereport must be filed under oath attesting to the in-
formation being true and correct.

(4) The Commissionwill deny arenewal application or re-
voke alicense of a manufacturer or distributor where the licensee has
failed to timely file with the Commission the required reports three
times within four consecutive quarters.

(f) A manufacturer or distributor shall use the eleven digit tax-
payer numbers on file with the Commission when submitting informa-
tion relating to the sale or lease of bingo equipment, sales of cards,
sheets, pads and instant bingo. If six or more taxpayer numbers are
incorrect on the report, the Commission will return the report to the
manufacturer or distributor for correction. If five or lesstaxpayer num-
bers are incorrect, the Commission will notify the licensee in writing
of the taxpayer numbers that were changed and the correct numbersto
be used in the future.

(9) Quarterly report for information relating to a system ser-
vice provider license.

(1) A system service provider shall file areport on aform
prescribed by the Commission or in an electronic format prescribed by
the Commission, reflecting each sale or lease of an automated bingo
system to aperson or organization in this state or for usein this state.

(2) The report shall be filed with regard to each calendar
quarter and is due on or before the last day of the month following the
end of the quarter. The report is due to the Commission regardless of
whether a sale or lease of an automated bingo system occurred during
the quarter.

(3) Thereport must be filed under oath attesting to the in-
formation being true and correct.

(4) The Commission will deny arenewa application or re-
vokealicense of asystem service provider wherethelicensee hasfailed
to timely file with the Commission the required reports three times
within four consecutive quarters.

(h) A system service provider shall use the eleven digit tax-
payer numbers on file with the Commission when submitting informa-
tion relating to the sale or lease of an automated hingo system. If six
or more taxpayer numbers are incorrect on the report, the Commission
will return the report to the system provider for correction. If five or
less taxpayer numbers are incorrect, the Commission will notify theli-
censee in writing of the taxpayer numbers that were changed and the
correct numbers to be used in the future.

(i) Failure to receive forms. The failure of a licensee to re-
ceive forms from the Commission does not relieve the licensee from
the requirement of filing reports and remitting prize fees or taxes as ap-
plicable on atimely basis.

(j) If alicensee fails to file a quarterly report as required by
Occupations Code, §2001.504, the Charitable Bingo Operations Divi-
sionwill mail to the licensee aletter stating the quarterly report has not
been filed. The applicable penalty and/or interest is due on the amount
of prize fee or rental tax that was not filed timely. The licensee must
file areport with the Commission even if no games were conducted or
no rental tax collected.

(k) Incorrect calculation of "Texas Bingo Conductor’s Quar-
terly Report". If the total receipts and total expenses do not total cor-
rectly, the Commission will mail the conductor aletter, with a copy of

the adjusted report, stating an adjustment has been made to the quar-
terly report. If the adjusted quarterly report is correct, the licensee will
maintain the copy in its file and no further action is required. If the
licensee does not agree with the adjusted quarterly report, an amended
quarterly report reflecting the correct data must be submitted to the
Commission by the licensee.

() The Commission will deny arenewal application for ali-
cense to conduct bingo or alicense to lease bingo premises or revoke
a license to conduct bingo or a license to lease bingo premises if the
licensee has failed to pay timely the prize fee or rental tax due three
times within four consecutive quarters and a final jeopardy determina-
tion has been made by the commission for three of the four consecutive
quarters in accordance with Occupations Code Sections 2001.510 and
2001.511.

(m) Extensions.
(1) Filing extension because of natural disaster.

(A) The Director will grant to alicensee who has been
identified asavictim of anatural disaster an extension of not more than
90 daysto fileaquarterly report or pay rental tax or prize fees provided
the licensee has filed atimely request for an extension. In determining
the natural disaster victims, the Commission shall recognize the coun-
ties that have been identified by the Comptroller of Public Accounts.

(B) The person owing the quarterly report, rental tax or
prizefees must file awritten request for an extension at any time before
the expiration of five working days after the original due date in order
to obtain an extension.

(C) If an extension under this paragraph is granted, in-
terest on the unpaid rental tax or prize fee does not begin to accrue
until the day after the day on which the extension expires, and rental
tax, prizefees, and pendties are assessed and determined as though the
last day of the extension were the original due date.

(2) Filing extension for reasons other than natural disaster.

(A) The Director may grant an extension of not more
than 30 days for the filing of a quarterly report. Before a request for
extension may be granted, a written request setting out the reasons or
grounds for an extension and 90% of the prize fees or rental tax esti-
mated to be due must be received by the Commission postmarked on
or before the due date of the quarterly report.

(B) Thegranting of arequest iswithin the discretion of
the Director and the licensee will be notified in five working days of
the request of the decision of the Director.

(C) If therequest isdenied, therewill be no penalty as-
sessed if thereturn isfiled and remaining prize fee or rental tax is paid
not later than ten days from the date of the denial of the request of the
extension.

(3) A request postmarked after the due date for the filing of
arequest will not be considered.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 29, 2006.
TRD-200601894
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Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: April 18, 2006

Proposal publication date: February 3, 2006

For further information, please call: (512) 344-5113

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
RULES
SUBCHAPTER A.
22 TAC §851.28

The Texas Board of Professional Geoscientists (TBPG) adopts
an amendment to 8851.28, concerning reinstatement of a
lapsed, suspended or expired license, without changes to the
proposed text as published in the December 23, 2005, issue
of the Texas Register (30 TexReg 8620) and will not be repub-
lished. The section defines a lapsed license and procedures
for renewing it as well as the reinstatement of an expired or
suspended license. The Geoscience Practice Act adopted in
2003 allows for the Board to create rules regarding the duration
and expiration of a professional geoscientist license.

The amendment adds language to 22 TAC 8§851.28 to clarify
what a lapsed license is and how it can be renewed to become
current. It also stipulates the requirements for bringing a perma-
nently expired or suspended license to a current status.

LICENSING

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Occupations Code,
§1002.151 and 81002.262, which authorize the Board to adopt
rules regarding license expiration and duration.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601968

Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists
Effective date: September 1, 2006

Proposal publication date: December 23, 2005

For further information, please call: (512) 936-4402

¢ ¢ ¢
22 TAC 8§851.30

The Texas Board of Professional Geoscientists (TBPG) adopts
new rule 8851.30, concerning the registration of firms. The new
rule is adopted with one change to the proposed text as pub-
lished in the January 20, 2006, issue of the Texas Register (31
TexReg 371).

The adopted new rule outlines procedures required for firms to
be registered to practice geoscience in the state. The new rule
would allow a firm that employs a full-time professional geosci-
entist, P.G., to be recognized as a registered firm eligible to per-
form geoscientific activities before the public in Texas. Regis-
tered firms will be responsible for any licensing and renewal fees
and procedures required as per the proposed rule. The change
simply changed the wording of one sentence and was not signif-
icant.

There were public comments and most were concerning the in-
clusion of sole proprietorships in the new rule. Many of the com-
ments were requesting sole proprietorships be exempt, their reg-
istration voluntary or registration free or at a reduced fee be-
cause it was tantamount to being double-taxed. While the Board
feels it is necessary to include sole proprietorships, they did ap-
prove a reduced fee for sole proprietorship registration and re-
newal at their March 17, 2006 Board meeting. Some comments
questioned the need for firm registration to which the Board re-
sponded that it is necessary to ensure geoscience is practiced
by qualified individuals and entities, which in turn protects the
public health and safety.

The new rule is adopted under the Texas Occupations Code,
Chapter 1002, §1002.351, which authorizes the Board to estab-
lish conditions and fees for the registration of firms.

§851.30. Firm Registration.

(@ The Texas Board of Professional Geoscientists shall re-
ceive, evaluate, and process al applications for a certificate of regis-
tration issued under the authority of the Texas Geoscience Practice Act
(Act). Applications for the certificate of registration shall be accepted
from al firms offering to engage or engaging in the practice of profes-
sional geoscience for the public in Texas. As provided in §851.10(11),
the term firm includes corporations, sole-proprietorships, partnerships
and/or joint stock associations. For the purposes of this section, the
term public includes but is not limited to political subdivisions of the
state, business entities, and individuals. The Board has the authority
under the Act to issue an annual certificate of registration to applicants
that, subsequent to review and evaluation, are found to have met al
requirements of the Act and Board rules. The Board has the author-
ity under the Act to deny a certificate of registration to any applicant
found not to have met all requirements of the Act and Board rules. This
section does not apply to an engineering firm that performs service or
work that is both engineering and geoscience.

(b) The Board may issue a certificate of registration only to
applicant firms that meet the requirements set forth in §1002.351(a)(1)
and (2) of the Act and this section.

(c) Theauthorized official of the firm shall complete the form
furnished by the Board which includes but is not limited to the follow-
ing information listed in paragraphs (1) - (6) of this subsection:

(1) the name, address, and communication number of the
firm offering to engage or engaging in the practice of professional geo-
science for the public in Texas;

(2) the name, position, address, and communication num-
bers of each officer or director;

(3) thename, addressand current active Texas professional
geoscientist license number of each regular, full-time geoscience em-
ployee performing geoscientific work for the public in Texas on behalf
of the firm;

(4) the name, location, and communication numbers of
each subsidiary or branch office offering to engage or engaging in the
practice of professional geoscience for the public in Texas, if any;
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(5) asigned statement attesting to the correctness and com-
pleteness of the application; and

(6) an application fee as established by the Board.

(d) For afirm that offers or performs services only on a part-
timebasis, the professional geoscientist who has physical presence, isa
full-time employee of the firm, and offers or performsthe geoscientific
work or who directly supervises the geoscientific work while the firm
is in operation shall satisfy the requirement of the regular, full-time
employee as set forth in §851.152 of this chapter.

(e) The application fee will not be refunded.

(f) The certificate of registration shall be valid for a period of
one year from the date it isissued. A renewed or reissued license is
valid for a period of one year from the expiration date of the license
being renewed. At least 45 - 60 days in advance of the date of the
expiration, the Board shall notify each firm holding a certificate of reg-
istration of the date of the expiration and the amount of the fee that
shall be required for its renewal for one year. The renewal notice shall
be mailed to the last address provided by the firm to the Board. The
certificate of registration may be renewed by completing the renewal
application and paying the annual registration renewal fee set by the
Board. It is the sole responsibility of the firm to pay the required re-
newal feeprior to the expiration date, regardless of whether the renewal
notice is received.

(9) A certificate of registration which has been expired for less
than one year may be renewed by completing the renewal statement
sent by the Board and payment of a$50 late renewal fee. When renew-
ing an expired certificate of registration, the authorized official of the
firm shall submit a written statement of whether geoscientific services
were offered, pending, or performed for the public in Texas during the
time the certificate of registration was expired.

(h) If acertificate of registration has been expired for more
than one year, the firm must re-apply for certification under the laws
and rulesin effect at the time of the new application and shall beissued
anew certificate of registration serial number if the new application is
approved.

(i) Therenewal fee will not be refunded.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601969

Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists
Effective date: September 1, 2006

Proposal publication date: January 20, 2006

For further information, please call: (512) 936-4402

¢ ¢ ¢
22 TAC §851.31

The Texas Board of Professional Geoscientists (TBPG) adopts
new rule 8851.31, concerning temporary licenses. The new rule
is adopted without changes to the proposed text as published in
the January 6, 2006, issue of the Texas Register (31 TexReg 51)
and will not be republished.

The adopted new rule outlines procedures for obtaining a tem-
porary license to practice geoscience in the state. The new rule
would allow for someone licensed in another state to apply for a
temporary license to practice in Texas for up to 90 days, and
would not be renewable after the 90 days. It also allows for
someone applying for a reciprocal license to practice temporarily
until the determination is made on whether or not the reciprocal
license will be granted. Temporary licensees would be subject
to all applicable board laws and rules.

No comments were received regarding adoption of the new rule.

The new rule is adopted under the Texas Occupations Code
§1002.258, which authorizes the Board to establish conditions
and fees for the issuance of a temporary license.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601970

Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists
Effective date: September 1, 2006

Proposal publication date: January 6, 2006

For further information, please call: (512) 936-4402

14 14 14
22 TAC 8§851.80

The Texas Board of Professional Geoscientists (TBPG) adopts
amendments to 8851.80, concerning fees. The amendments are
adopted without changes to the proposed text as published in the
January 20, 2006, issue of the Texas Register (31 TexReg 372)
and will not be republished.

The adopted amendments establish a $75 firm registration fee
for firms or corporations wanting to practice geoscience before
the public and a $150 annual renewal fee for said firms who want
to maintain their registration. Chapter 1002, §1002.351 of the
Texas Occupations Code grants this Board authority to adopt
rules relating to the public practice of geoscience by a firm or
corporation and §1002.152 grants the Board the authority to set
reasonable and necessary fees to be charged to applicants and
license holders, including fees for application and renewal.

No comments were received regarding adoption of the amend-
ment.

The amendments are adopted under the Texas Occupations
Code, Chapter 1002, §1002.351 and §1002.152 which autho-
rizes the Board to adopt and enforce rules necessary for the
registration of firms and corporations and allows the Board to
set appropriate fees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.
TRD-200601960
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Frank Knapp

Assistant Attorney General

Texas Board of Professional Geoscientists
Effective date: April 20, 2006

Proposal publication date: January 20, 2006

For further information, please call: (512) 936-4402

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 157. EMERGENCY MEDICAL
CARE

SUBCHAPTER G. EMERGENCY MEDICAL
SERVICES TRAUMA SYSTEMS

25 TAC §157.131

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment
to §157.131, concerning the designated trauma facility and
emergency medical services account without changes to the
proposed text as published in the December 30, 2005, issue
of the Texas Register (30 TexReg 8786) and, therefore, the
section will not be republished.

BACKGROUND AND PURPOSE

The amendments to this section are necessary to provide clar-
ification to the rule and to comply with legislative changes in
Health and Safety Code (HSC), Chapter 780, resulting from the
passage of House Bill 2470, 79th Texas Legislature, Regular
Session, 2005. Additionally, the amendment was endorsed by
the stakeholder group (Governor's EMS and Trauma Advisory
Council) and department staff. The department anticipates a
strengthening of the EMS/Trauma System due to the addition of
new trauma facilities into the trauma systems as a result of the
potential for increased funding for uncompensated trauma care.

SECTION-BY-SECTION SUMMARY

Amendments to §157.131 provide clarification to the rules and
are necessary to comply with legislative changes in HSC, Chap-
ter 780, resulting from the passage of House Bill 2470, 79th
Texas Legislature, Regular Session, 2005. The amendments
specifically concern the requirements associated with "in active
pursuit" of trauma designation. The amended language allows
hospitals not designated to file with the department a letter of
intent to trauma designate and comply within 180 days with the
following: submit a trauma designation application; submit data
to the State EMS/Trauma Registry; and participate in the ap-
propriate Regional Advisory Council. Once the requirements
are met, the undesignated hospital is considered "in active pur-
suit" of designation and is eligible to apply for funding from the
uncompensated trauma care from the Designated Trauma Fa-
cility and Emergency Medical Services (DTF/EMS) Account. If
trauma designation is not attained on or before the second an-
niversary date of the hospital’s notification by the department that
it met "in active pursuit” requirements, it must return any funds
received for uncompensated trauma care.

Section 157.131 currently limits access to the DTF/EMS Account
funding to designated hospitals and undesignated hospitals that
met certain "in active pursuit" of designation requirements by De-
cember 31, 2003. This rule amendment complies with new statu-
tory language that eliminates the December 31, 2005, deadline
and allows additional undesignated hospitals the opportunity to
apply for DTF/EMS Account funding after meeting "in active pur-
suit" of designation requirements.

COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rule during the comment
period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Cathy Campbell, certifies that the adoption has been reviewed
by legal counsel and found to be within the state agencies’
authority to adopt.

STATUTORY AUTHORITY

The amendment is authorized by the Texas Health and Safety
Code, Chapter 773, Emergency Medical Services, which
provides the department with the authority to adopt rules to im-
plement the Emergency Medical Services Act; and Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation, provision, and administration of
health and human services by the department and for the
administration of Health and Safety Code, Chapter 1001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency'’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601920

Cathy Campbell

General Counsel

Department of State Health Services

Effective date: April 19, 2006

Proposal publication date: December 30, 2005
For further information, please call: (512) 458-7111

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER J. PROHIBITED TRADE
PRACTICES

28 TAC §21.1004

The Commissioner of Insurance adopts new §21.1004 concern-
ing the use of residential property insurance claims in rating pro-
grams, including premium surcharge and claims-free programs.
The new section is adopted with changes to the proposed text
published in the December 2, 2005, issue of the Texas Register
(30 TexReg 7994).
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The new section is necessary to implement the amendments en-
acted under SB 14, by the 79th Legislature, Regular Session, to
Insurance Code Article 5.43 (relating to optional premium dis-
counts for certain residential property insurance policies) and
Insurance Code 8551.107 (relating to premium surcharges for
residential property insurance policies). The new section is also
necessary to establish requirements and procedures for resi-
dential property insurance rating programs, including premium
surcharge programs and claims free programs, and for transi-
tion plans when an insurer introduces a new method or changes
an existing method of evaluating a policyholder’s claim experi-
ence which results in an increase of 10% or more in premium to
any policyholder. These requirements and procedures are nec-
essary to protect homeowners in Texas from increases in resi-
dential property insurance rates and premiums that vary greatly
between renewal periods due to a new method or change in ex-
isting method of considering, utilizing, reviewing, or otherwise
evaluating a policyholder’s claim experience.

The Department invited public input on the SB 14 amendments in
June 2005, and then posted an informal draft of the new section
relating to residential property insurance claims on the Depart-
ment website on September 19, 2005. Following publication of
the proposed new section in the Texas Register on December
2, 2005, the Department held a hearing on February 15, 2006.
In response to written comments received from interested par-
ties prior to the hearing and comments made at the hearing, the
Department has changed some of the proposed language in the
text of the rule as adopted. The changes, however, do not intro-
duce new subject matter or affect persons in addition to those
subject to the proposal as published. The Department received
various comments objecting to the word "drastic” in subsection
(a) of the proposal to explain the purpose of the new section.
One commenter opined that the use of the word "drastic" in pro-
posed subsection (a) in referring to rate increases is unneces-
sarily negative and that there is nothing to support the idea that
"drastic" rate increases may occur. Though the Department dis-
agrees that the word "drastic" implies negativity against insurers,
the Department has revised subsection (a) in the adoption to bet-
ter articulate the purpose and intent of the rule and to clarify that
the purpose of the new section is, in part, to protect homeowners
from increases in residential property insurance rates and pre-
miums that vary greatly between renewal periods and to provide
homeowners with just, fair, and reasonable residential property
insurance rates. One commenter suggested adding the words
"premiums" and "property" in proposed subsection (a) for con-
sistency in terminology in the new section and the Insurance
Code. The Department agrees and has changed the proposed
text in the last sentence of subsection (a) to read "This section
applies to the rates and premiums applicable to residential prop-
erty insurance policies that are delivered, issued for delivery,
or renewed on or after January 1, 2006." The Department has
also added the words "and premiums" to proposed subsection
(f)(2) for consistency in terminology. The Department has made
non-substantive changes to the term and definition of "natural
cause claim" in proposed paragraph (b)(5). According to one
commenter, a major concern to insurers is that the Department
may be passing an opportunity to define "natural causes" and
this is a time when the Department could provide either a def-
inition or basis for classification as "natural." The Department
agrees and has revised for clarification, consistency, and ac-
curacy the definition of "natural cause claim" in proposed para-
graph (b)(5). The Department has changed the term to "natural
cause" and revised the definition of that term to read "a weather
related cause" instead of "a weather related claim." Another com-

menter suggested deleting the definition entirely because, ac-
cording to the commenter, it limits the scope and intent of the
Legislature. The Department does not agree because a defini-
tion of "natural cause" is necessary to avoid ambiguity in inter-
pretation and implementation of the new section. In response
to comments, the phrase "claims incurred" in proposed subsec-
tion (c) has been changed to "filed claims occurring on or af-
ter September 1, 2005," because the Department agrees that a
claim must be filed before it can be used in rating programs.

The SB 14 amendments harmonize Article 5.43 and §551.107 by
adding language to Article 5.43 which conforms to the language
in 8551.107. The amendments identify claims that cannot be
used as residential property insurance claims in rating programs
whether the claims are considered for a premium surcharge or
claims-free program. These claims include: (1) claims resulting
from a loss caused by natural causes; (2) a claim that is filed
but not paid or payable under a residential property policy; and
(3) a claim that an insurer is prohibited from using under Insur-
ance Code Article 5.35-4 83 (recodified as 8544.353, HB 2018,
79th Legislature, Regular Session). Section 544.353 is the leg-
islative enactment of revised Article 5.35-4 without substantive
change. One commenter objected to proposed subsection (c),
relating to prohibited premium consequences, stating that it is
overly broad because a reference to 28 TAC §21.1007 (Restric-
tions on the Use of Underwriting Guidelines Based on a Water
Damage Claim(s), Previous Mold Damage or a Mold Damage
Claim(s)) is included in subsection (c)(3). Although §21.1007
was adopted to accomplish the purpose of Article 5.35-4, the
Department agrees that the reference may be confusing and
has revised subsection (c)(3) as adopted to omit the reference
to §21.1007. The provisions of Article 5.35-4, which have been
revised and enacted in §544.353 without substantive change,
and the rules promulgated under Article 5.35-4 continue to be in
effect. The Department received other comments regarding pro-
posed subsection (c) from commenters who interpret SB 14 to
mean that the prohibited claims specified in the Insurance Code
Article 5.43 and 8551.107 and in subsection (c) are not prohib-
ited until January 1, 2006. The Department does not agree with
this interpretation for the following reasons. Under SECTION 8
of SB 14, the amendments to Article 5.43 and §551.107 became
effective September 1, 2005; therefore, under the new section
the effective date for implementation of subsection (c) is also
September 1, 2005, but only for rates applicable to insurance
policies that are delivered, issued for delivery, or renewed on or
after January 1, 2006. This is because SECTION 7 of SB 14 pro-
vides that the amendments to Article 5.43 and §551.107 apply
only to rates applicable to insurance policies that are delivered,
issued for delivery, or renewed on or after January 1, 2006.

Under proposed subsection (f), insurers are required to file a
transition plan when a new method is introduced or a change is
made to an existing method of considering, utilizing, reviewing,
or otherwise evaluating a policyholder’s claim experience. The
Department received several comments regarding the proposed
transition plan requirements. One commenter objected to pro-
posed subsection (f) because the transition plan adds another
layer of rate regulation, which is the opposite of the intention for
file and use regulation, and many commenters expressed con-
cern that subsection (f) could require a transition plan for any
rating change no matter how minor. Another commenter rec-
ommended requiring a transition plan only when "substantial"
changes were made to rating programs, while other commenters
requested clarification of the transition plan requirements. The
Department disagrees that the transition plan adds another layer
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of rate regulation because, as one commenter noted at the rule
hearing, some insurers currently prepare transition plans for their
rating programs. In addition, the transition plan is rate filing infor-
mation that is within the ambit of the file and use system that is
regulated under Article 5.13-2 of the Insurance Code, and it is a
component in the regulatory framework that is needed to accom-
plish the purpose of the rule which is in accordance with Article
5.13-2 of the Insurance Code. The Department agrees that a
transition plan should not be required for every change to meth-
ods used to evaluate policyholder’s claim experience, and in re-
sponse to requests for clarification, the Department has revised
proposed subsection (f) by adding a threshold premium increase
of 10% to trigger the transition plan requirement. Subsection (f)
as adopted requires a transition plan only if a new method or
change in existing method of evaluating a policyholder’s claim
experience results in a premium increase of 10% or more for
any policyholder. As a result of the concerns expressed by com-
menters, the Department has determined that it is appropriate
for the transition plan requirement to be of shorter duration than
that proposed in subsection (g) and has revised proposed sub-
section (g) to provide that the transition plan requirement ends
on January 1, 2008, instead of January 1, 2009, as proposed.
The Department has also made non-substantive changes in pro-
posed subsection (a), proposed subsection (b)(3), and proposed
subsection (g). The purpose in subsection (a) has been re-
vised to include reference to the establishment of requirements
and procedures for insurers to file a transition plan which is ad-
dressed in subsection (f) and which was inadvertently omitted
from the proposed subsection (a). Proposed subsection (b)(3)
has been revised by adding "in whole or in part" to the defini-
tion of "claims-free program.” This change is needed for clarifica-
tion purposes. The subheading for proposed subsection (g) has
been changed from "Termination clause" to "Expiration clause"
for purposes of consistency and clarification.

New §21.1004(a) explains the purpose of the new section which
is to protect Texas homeowners from increases in residential
property insurance rates and premiums that vary greatly be-
tween renewals, to provide Texas homeowners with just, fair,
and reasonable residential property insurance rates and premi-
ums, and to place restrictions on the use of certain residential
property insurance claims in accordance with Insurance Code
Article 5.43 and 8551.107. The section establishes procedures
for insurers to file a transition plan when a new rating program
is introduced or an existing rating program is changed. The
section applies to the rates and premiums applicable to resi-
dential property insurance policies that are delivered, issued for
delivery, or renewed on or after January 1, 2006. Subsection (b)
defines terms used in the new section. Subsection (c) specifies
the types of claims, in accordance with Insurance Code Atrticle
5.43 §(a-1) and §551.107(b), for which an insurer may not as-
sign any premium consequence through a premium surcharge
or claims-free program based on filed claims occurring on or
after September 1, 2005. Subsections (d) and (e) require that
claims-free programs and premium surcharge rating programs
utilized by residential property insurers be based on sound
actuarial principles and subject to the actuarial support filing
requirements of 85.9332 of this title in the event that such
programs are introduced or changed. Subsection (f) requires
residential property insurers to file a transition plan when an
insurer introduces a new method or changes an existing method
of considering, utilizing, reviewing, or otherwise evaluating a
policyholder’s claim experience which results in an increase of
10% or more in premium for any policyholder. Paragraphs (1) -
(3) of subsection (f) set forth the transition plan requirements.

Residential property insurance transition plans and rate filings
are subject to the provisions of Article 5.13-2. Subsection (g)
provides that the transition plan requirement expires on January
1, 2008.

General comments.

Comment: A commenter states that Article 5.35-4 of the In-
surance Code was repealed September 1, 2005, and the com-
menter asserts that it no longer provides statutory authority for
any proposed rule.

Agency Response: The Department agrees that Article 5.35-4
was repealed in HB 2018, 79th Legislature, Regular Session, ef-
fective September 1, 2005. However, simultaneous with the re-
peal was the enactment of Insurance Code §8544.351 - 544.354
also in HB 2018. Sections 544.351 - 544.354 constitute the
revised Article 5.35-4 without substantive change that was en-
acted as part of the Texas Legislative Council’s revised Insur-
ance Code project. HB 941, 79th Legislature, Regular Ses-
sion, amended Atrticle 5.35-4 by adding subdivision (4), which
was not repealed by HB 2018. Pursuant to Government Code
8311.031(c), the repeal of a statute by a code does not affect
an amendment or revision of the statute by the same legislature
that enacted the code.

Subsection (a). Purpose and Applicability

Comment: Several commenters object to the use of the word
"drastic" as it is used to describe rate increases in proposed sub-
section (a). One commenter states that use of this word carries
an unnecessary note of negativity regarding insurers because
there is nothing to support the idea that "drastic" rate increases
might occur. Another commenter states that the proposal uses
the word "drastic" in a way that appears to mean "unaffordable,"
which the commenter states is a vast departure from the mean-
ing of the word "excessive" as used in an actuarial context. The
commenter further states that "excessive" is a word used in rat-
ing laws in virtually every state and recommends "drastic" be
changed to "excessive." Another commenter states that if "ex-
cessive" is vague in the context of this rule, then "drastic” is
even more obscure. The commenter also expresses concern
that the transition plan in proposed subsection (f) requires an
insurer to evaluate each policyholder’s premium change and to
decide whether the change is "drastic."

Agency Response: The Department disagrees that the use of
the word "drastic" to describe rate and premium increases im-
plies negativity against insurers but rather contends that the term
as used by the Department describes a potential outcome which
could occur from an insurer’s use of an individual's claim expe-
rience in rating programs. The SB 14 amendments may cause
changes in an insurer’s rating programs, and the Department’s
continuing goal is to protect consumers against excessive rates
and premium changes. However, the Department has revised
proposed subsection (a) in the adoption to better articulate the
purpose and intent of the rule. The Department also disagrees
that a transition plan would require the evaluation of each policy-
holder’s premium change because actuaries can generally read-
ily identify those groups of policyholders that would be most af-
fected.

Comment: One commenter suggests that proposed subsection
(a) be clarified to apply to "optional" claims-free and "optional"
surcharge programs and that the terms "premiums" and "prop-
erty" be added for consistency with the remainder of the new
section and the Insurance Code.
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Agency Response: The Department does not agree that adding
the term "optional" in subsection (a) is necessary because the
statutes are clear that such plans are optional. The Department
does agree, however, that the addition in subsection (a) and sub-
section (f)(2) of the words "and premiums" to clarify that the new
section applies to "rates and premiums," and the word "property"
in subsection (a) to clarify "residential property insurance" is nec-
essary for consistency and has revised subsections (a) and (f)
accordingly

Subsection (b). Definitions

Comment: One commenter states that the definition in proposed
paragraph (b)(1) of "residential property insurance" should be re-
vised to exclude farm and ranch insurance and farm and ranch
owners insurance because these lines are described as com-
mercial property insurance in Article 5.13-2.

Agency Response: The Department disagrees. Farm and ranch
insurance and farm and ranch owners insurance are lines that
are included in the definition of "residential property insurance"
in both Article 5.43 and §551.107, and those statutes are being
implemented in this rule.

Comment: One commenter suggests that the term "claim ex-
perience" in proposed subsection (b)(3), which defines the term
"claims-free program," should be defined and should pertain to
the number of claims that are paid or payable under a residential
property insurance policy. The commenter further states that the
definition of "claims-free program" in proposed paragraph (b)(3)
has been expanded beyond what is provided under Article 5.43.
Another commenter states that the definition of "claims-free pro-
gram" in proposed subsection (b)(3) is too broad unless the only
reference to the term is in proposed subsection (d).

Agency Response: The Department disagrees that the term
"claim experience" as used in the definition of "claims-free
program” in proposed subsection (b)(3) is overly broad and
needs to be defined. Article 5.43(d) specifically refers to the
"claims experience" of a policyholder, and 8551.107(c) refers to
the existence of claims ("one or more claims in the preceding
three policy years"). Article 5.43 and §551.107 do not say that
a claims-free program or premium surcharge program must
be based on a specific "number" of claims. For example, a
claims-free program may depend on the absence of any claims
or absence of claims over a certain dollar amount, or an insurer
under a premium surcharge program may combine a certain
number of claims as in three or more claims. The Department
disagrees that the definition of "claims-free program" in pro-
posed paragraph (b)(3) has been expanded beyond what is
provided under Article 5.43 because the proposed definition of
"claims-free program" is consistent with the statutory language
of Article 5.43. The only reference to the term "claims-free
program" is in subsection (d).

Comment: A commenter states that the definition of "natural
cause claim" as "a weather claim" in proposed paragraph (b)(5)
limits the scope and intent of the Legislature and notes that the
amendments to Article 5.43 and §551.107 maintain the broader
term "natural causes" rather than the narrower term "weather
related claim." The commenter recommends deleting the defini-
tion. Another commenter states that a major concern to insurers
is that the Department may be passing an opportunity to define
"natural causes," and this is a time when the Department could
provide either a definition or basis for classification as "natural.”

Agency Response: The Department disagrees that defining a
"natural cause" claim as a weather related claim limits the scope

of that term because equating a "natural causes" claim with a
weather related claim is a commonly accepted interpretation.
Therefore, the Department further disagrees that the definition
should be deleted in its entirety. However, as a result of the
comment, the Department has made a non-substantive change
to the term and definition of "natural cause claim" for clarifica-
tion, consistency and accuracy. The Department has changed
the term to "natural cause" defined as "a weather related cause.”
Also, to avoid any ambiguity in interpretation and implementation
of the new section due to a lack of definition for the term "natural
cause" the Department is retaining the definition.

Comment: One commenter contends that the definition of "claim
thatis filed but not paid or payable" in proposed subsection (b)(6)
has been expanded in the rule beyond what is provided under
Article 5.43. The commenter states that the language used by
the Legislature for a "claim that is filed but not paid or payable
under the policy" is unambiguous and requires neither elabora-
tion nor expansion. The commenter specifically objects to the
use of the term "customer inquiry" in proposed subsection (b)(6)
and points out that the Legislature does not refer to "customer
inquiry" as a claim in the Insurance Code.

Agency Response: The Department agrees that the statutory
language of Article 5.43 and 8551.107 is plain and unambigu-
ous but disagrees that the definition of "claim filed but not paid
or payable" should be deleted from the rule. The additional lan-
guage regarding a "customer inquiry" in the definition of a "claim
filed but not paid or payable" is necessary to make clear that a
customer inquiry that does not result in an indemnity payment
under the provisions of the policy is not a claim because some
insurers may open a claim or establish a claim reserve when
they receive a customer inquiry.

Comment: A commenter states that the definitions of "premium
surcharge" in proposed subsection (b)(2) and "claims-free pro-
gram" in proposed subsection (b)(3) are not clear when read in
conjunction with proposed subsection (c) which prohibits a pre-
mium consequence for certain claims that may be used in deter-
mining a premium surcharge or claims-free program. According
to the commenter, it is unclear whether a premium consequence
is allowed when a customer is moved between affiliated compa-
nies. If this is not allowed, the purpose of defining the terms as
they are currently defined in the proposal is not clear.

Agency Response: It is the Department’s position that the defi-
nitions are clear and consistent with Article 5.43 and §551.107.
Section 21.1004 reflects the statutory framework enacted to har-
monize the two statutes, and it is the Department’s position that
the intent of the Legislature is consistency in the use of "claim
experience" whether used in a premium surcharge program un-
der 8551.107 or a claims-free program under Article 5.43.

Comment: One commenter objects to the definition of "transition
plan" in subsection (b)(4) and states that the words "fair," "just,"
and "reasonable" are used as surrogates for "perceived afford-
ability." The commenter states that "fair" has a technical meaning
within actuarial science, but as used within the rule, it does not
appear to have the same meaning. The commenter also states
that "moderating rate and premium increases" is not defined, and
the commenter asserts that this suggests an after-the-fact sub-
jective determination of affordability that would trigger the need
for a "transition plan."

Agency Response: The Department disagrees with the charac-
terization of the words "fair," "just," and "reasonable" as being

surrogates for "affordability." The basic purpose of the transition
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plan is to phase in the effect of the introduction of, or change
to, a premium surcharge or claims-free program, including a tier
classification, so that a policyholder is not subject to rates and
premiums that vary greatly between renewal periods. Insurers
commonly phase in or temper large rate changes over time for
any of a nhumber of reasons and with the goal of avoiding ex-
treme dislocation within their customer base. Furthermore, the
Legislature has enacted rate regulatory statutes using the words
"fair," "just," and "reasonable." For example, in the Insurance
Code Article 1.02 these terms are used as statutory requisites for
all rates used under the Insurance Code. These terms as used
in the definition of "transition plan" in subsection (b)(4) are used
consistently with the statutory requisites. The Department also
disagrees that the lack of a definition for the phrase "moderating
rate and premium increases" suggests an after-the-fact subjec-
tive determination of affordability that would trigger the need for
a "transition plan." However, the Department addresses the con-
cern of an after-the-fact subjective determination of affordability,
and other concerns regarding the transition plan, by clarifying in
subsection (f) that a transition plan is required only if there is an
increase of 10% or more in premium for any policyholder.

Subsection (c). Premium consequence prohibited

Comment: One commenter points out that proposed subsection
(c) references "claims incurred" and the commenter states that
this is inconsistent with proposed subsection (c)(2) that pertains
to claims filed but not paid or payable. According to the com-
menter, the implication of Article 5.43 and §551.107 is that un-
til a claim has been filed a surcharge cannot be assessed and
a claims-free discount cannot be terminated. Similarly, a pre-
mium consequence should be based on claims filed, not claims
incurred. Otherwise the rule could exclude consumers from in-
tended protection.

Agency Response: The Department agrees and has changed
the term "incurred claims" to "filed claims occurring on or after
September 1, 2005," in subsection (c) as adopted.

Comment: A commenter states that prohibiting a premium con-
sequence "in whole or in part" in proposed subsection (c) is be-
yond statutory support and could impair the entire basis for rat-
ing. Another commenter states that the claims that are permitted
to be used in the calculation of rates are dictated by statute, and
merely reiterated in the rule. The commenter also states that
statistics show that policyholders with claims are likely to have
future claims and the use of these claims in rating is fair and actu-
arially justified. The commenter asserts that by excluding claims
which are statistically predicative, rates may be artificially exces-
sive for those lower risk customers and artificially inadequate for
those who present a higher risk of loss.

Agency Response: The Department disagrees that prohibiting a
premium consequence "in whole or in part" is beyond statutory
support because subsection (c) is consistent with Article 5.43
which applies to insurers that use a tier classification or discount
program that has a premium consequence based in whole or
in part on claims experience. Furthermore, as the commenter
noted, the claims that cannot be used in a surcharge, discount,
tiering, or claims-free program are dictated by statute. While
such claims may or may not be predictive of future claims (no
data was submitted by the commenter), the public policy deci-
sion represented by the legislation overrides actuarial consider-
ations. There is no prohibition in the rule for using all claims to
calculate overall rate levels.

Comment: A commenter states that proposed subsection (c) is
overly broad and inconsistent and that changes in law apply only
to the rates applicable to insurance policies that are delivered,
issued for delivery, or renewed after January 1, 2006. The com-
menter further states that rates applicable to policies that are de-
livered, issued for delivery, or renewed before January 1, 2006,
are governed by the law as it existed immediately before the ef-
fective date of this Act, and that law is continued in effect for this
purpose. The commenter believes that insurers who renew poli-
cies between September 1, 2005, and January 1, 2006, would
seemingly be prohibited from using claims identified in this pro-
posal even though SB 14 clearly states that policies that renew
prior to January 1, 2006, are governed by the law as it existed
prior to the effective date of the act.

Agency Response: The Department disagrees with the com-
menter’s interpretation of the rule. Under SECTION 8 of SB 14,
the amendments to Article 5.43 and §551.107 became effective
September 1, 2005. However, under SECTION 7 of SB 14 the
amendments apply only to rates applicable to insurance policies
that are delivered, issued for delivery, or renewed on or after
January 1, 2006. The rule is consistent with SECTIONS 7 and
8 of SB 14. Subsection (a) clearly states that the new section
applies only to policies that are delivered, issued for delivery, or
renewed on or after January 1, 2006. Subsection (c) prohibits in-
surers from assigning a premium consequence on such policies
for certain filed claims occurring on or after September 1, 2005.

Comment: One commenter recommends that the reference to
§21.1007 in proposed subsection (c)(3) be removed or clarified.
According to the commenter, SB 14 only referenced claims iden-
tified in Articles 5.35-4, 5.43, and 8551.107. Section 21.1007(c)
prohibits the use of an underwriting guideline based on a sin-
gle prior water damage claim but permits the surcharge provi-
sion in former Art. 21.49-2B, Sec. 7, recodified at §551.107.
The commenter also asserts that §21.1007(c) read together with
amended 8551.107(c) permits an insurer to surcharge upon re-
newal (for one or more water damage claims), and if an insurer
can surcharge upon renewal (for one or more claims) then such
a claim must count as a "claim" to determine whether an insured
is claims free for the purposes of an optional claims-free dis-
count. The commenter opines that the same problem exists for
previous mold damage claims when §21.1007(e)(3) is read in
conjunction with amended §551.107(c). According to the com-
menter, it appears that an insurer may surcharge on renewal for
one or more remediated, inspected, and certified mold damage
claims and should also be able to count the same claim to de-
termine whether an insured is "claims free" for purposes of an
optional claims free discount.

Agency Response: The Department agrees that the reference
to §21.1007 relating to certain water damage and mold damage
claims should be removed because it is confusing as indicated
by the comment. The Department has revised subsection (c)(3)
as adopted accordingly. Section 551.107(b) clearly defines a
claim under §551.107 to not include a claim: (1) resulting from a
loss caused by natural causes; or (2) that is filed but is not paid or
payable under the policy; or (3) that an insurer is prohibited from
using under Section 3, Article 5.35-4. These are not claims for
the purpose of 8551.107 which authorizes premium surcharges.
Therefore, the Department does not agree with the interpretation
in the comment.

Subsection (f). Transition plan required.

Comment: One commenter asserts that the transition plan re-
quired in proposed subsection (f) is overly broad and could re-
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quire a transition plan for any rating change no matter how mi-
nor. Another commenter recommends changing the transition
plan requirement to limit the need to prepare and file such plans
when only minor changes in premium occur. Another commenter
states that the wording of the transition plan suggests application
to individual policyholders even when their claim behavior ne-
cessitates a rate increase. The commenter questions whether
a transition plan would be required if an insurer needs a 50%
statewide rate increase due to claims experience of all its poli-
cyholders.

Agency Response: The Department agrees that a transition plan
should not be required for every change, no matter how minor, in
a premium surcharge program; claims-free program, including a
tiering classification; or other discount program, and has revised
subsection (f) as adopted to add a threshold premium increase
of 10% to trigger the transition plan requirement. A transition
plan is required only if a new method or change in an existing
method of evaluating a policyholder’s claim experience results
in an increase of 10% or more in premium for any policyholder.
Subsection (f) requires that the transition plan shall moderate or
mitigate overall rate and premium increases which result in the
increase of 10% or more in premium for any policyholder.

Comment: One commenter states that the transition plan re-
quired in proposed subsection (f) adds another layer of rate regu-
lation which is the opposite of the intention for file and use regula-
tion. Another commenter objects to adoption of this rule because
it does not enhance competition as the commenter believes the
Legislature intended and may provide a pitfall for insurers who
may not have recognized an "excessive" or "substantial” rate in-
crease for an individual policyholder.

Agency Response: The Department disagrees. As one com-
menter noted at the hearing on this rule, some insurers currently
prepare transition plans for their rating programs. The transi-
tion plan is rate filing information that is within the ambit of the
file and use system that is regulated under Article 5.13-2 of the
Insurance Code, and it is a component in the regulatory frame-
work that is needed to accomplish the purpose of the rule which
is in accordance with Article 5.13-2 of the Insurance Code. Addi-
tionally, the amendments to Article 5.43 and §551.107 enacted
by the 79th Legislature in SB 14 also reflect the intent of the
Legislature. These amendments are not discretionary. The De-
partment disagrees that the rule provides a pitfall for insurers
who may not have recognized an "excessive" or "substantial" in-
crease because the rule as adopted requires a transition plan
when the rating changes result in a premium increase of 10% or
more for any policyholder.

Comment: Another commenter states that §21.1004(f)(2) re-
quires the transition plan to consider any changes other than
claims history that may impact overall rates, and this requirement
seems beyond the purpose of the rule which deals with changes
to rates and premiums due to the introduction of, or changes to,
a claims-free or premium surcharge program. This commenter
also states that a transition plan is required to "be reasonable
and promote market and rate stability" but the word "market” is
amorphous and could refer to the entire market for all insurers
or an individual insurer’s book of business.

Agency Response: The purpose of the rule, as explained in sub-
section (a) as adopted, is to protect homeowners from increases
in residential property insurance rates and premiums that vary
greatly between renewal periods and to provide homeowners
with just, fair, and reasonable homeowners insurance rates. The
transition plan requirement in subsection (f) is a component in

the regulatory framework to accomplish this purpose. The re-
quirement in subsection (f) that the transition plan "be reason-
able and promote market and rate stability" when read in the
context of subsection (f) in its totality refers to the individual in-
surer’s book of business.

Comment: One commenter recommends that "rate stability" as
used in subsection (f) be defined.

Agency Response: The Department does not agree that a defi-
nition of "rate stability" is necessary. The Department interprets
"rate stability" to be a relative term which depends on context
for meaning and therefore, cannot be limited to a single defini-
tion. This is supported by the fact that the Legislature has in the
past used the term "rate stability" without defining it (for example,
in Insurance Code Atrticle 5.101). Furthermore, it is the Depart-
ment’s position that limiting "rate stability" to a single definition
would not provide insurers with flexibility that is consistent with
the file and use system.

Comment: One commenter suggested that proposed subsection
(f(3) should include the term "affected policyholders" in lieu of
the term "individual policyholders."

Agency Response: The Department does not agree that this
change is necessary because the term "individual policyholders"
must also refer to "affected policyholders" due to the language
in adopted subsection (f) as a whole.

Subsection (g). Expiration clause.

Comment: One commenter states that they are assuming that
under proposed subsection (g) that proposed subsection (f) ex-
pires in 2009, not that a transition plan must spread out changes
to 2009.

Agency Response: The commenter assumes correctly. How-
ever, as a result of the concerns expressed by commenters re-
garding the transition plan requirements in subsection (f), the
Department has changed subsection (g) as adopted to provide
that the transition plan requirement in subsection (f) will end on
January 1, 2008 instead of on January 1, 2009 as proposed.

NAMES OF THOSE COMMENTING FOR AND AGAINST THE
SECTIONS.

For: Texas Watch.

For with changes: Office of Public Insurance Counsel, Nation-
wide Insurance and Financial Services, State Farm Insurance
Company, Farmers Insurance Group, and American Insurance
Association.

Against: Insurance Council of Texas.

The new section is adopted under Insurance Code Articles
5.13-2 and 5.43 and §8544.353 (formerly Article 5.35-4 §3),
551.107 and 36.001. Article 5.13-2, 85(a) and (a-1) provide
that insurers shall file with the Commissioner all rates, appli-
cable rating manuals, supplementary rating information, and
additional information as required by the Commissioner for risks
written in this state. SB 14, enacted by the 79th Legislature,
Regular Session, amended various provisions of Chapter 5 of
the Insurance Code, including Articles 5.144, 5.171, 5.43, and
§551.107. The SB 14 amendments, in part, harmonize Article
5.43 and 8551.107 by amending Article 5.43 to include the
identical language in 8551.107 to identify claims that cannot be
used as residential property insurance claims in rating programs
whether the claims are considered for a premium surcharge,
discount, or claims-free program. Article 5.43 provides that
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the Commissioner shall adopt rules as necessary to implement
the article and shall establish by rule guidelines for insurers to
develop discounts based on sound actuarial principles. One of
the SB 14 amendments added a provision to §551.107 that the
Commissioner shall adopt rules as necessary to implement the
section. Section 544.353 (formerly Article 5.35-4 §3) requires
underwriting guidelines relating to a water damage claim or
claims used by an insurer to be governed by rules adopted by
the Commissioner and provides that an insurer may not use
such an underwriting guideline that is not in accordance with
rules adopted by the Commissioner in accordance with the
purpose of the Insurance Code Title 5 Chapter 544 Subchapter
H (formerly Article 5.35-4). Section 36.001 provides that the
Commissioner of Insurance may adopt any rules necessary and
appropriate to implement the powers and duties of the Texas
Department of Insurance under the Insurance Code and other
laws of this state.

§21.1004. Redtrictionson Certain Claimsin Residential Property In-
surance and Transition Plan Requirement.

(@ Purpose and Applicability. The purpose of this section is
to protect homeownersin Texas from increases in residential property
insurance rates and premiums that vary greatly between renewal peri-
ods and to provide homeownersin Texaswith just, fair, and reasonable
residential property insurance rates and premiums. This section places
restrictions on the use of residential property insurance claimsin rates
and premiums due to the introduction of, or changes to, a claims-free
program or premium surcharge program in accordance with the Insur-
ance Code and also establishes the requirements and procedures for
insurers to file a transition plan. This section applies to the rates and
premiums applicable to residential property insurance policiesthat are
delivered, issued for delivery, or renewed on or after January 1, 2006.

(b) Definitions for the purposes of this section.

(1) Residentia property insurance--Property or property
and casualty insurance covering a dwelling, including homeowner’'s
insurance, residential fire and alied lines insurance, farm and ranch
insurance, or farm and ranch owners insurance.

(2) Premium surcharge--An additional amount due to
a policyholder’s claims experience that is added to the base rate.
The term does not include a reduction or elimination of a discount
previously received by an insured, reassignment of an insured from
one rating tier to another, re-rating an insured, or re-underwriting an
insured by using multiple affiliates.

(3) Claims-free program--Any program that considers a
policyholder’s claim experience, in whole or in part, whether through
the use of discounts, atier classification, or other program that does
not qualify as a premium surcharge if the policyholder has been a
residential property insurance policyholder with that insurer or an
affiliate of that insurer.

(4) Transition plan--A plan that promotes rates and premi-
umsthat are fair, just, and reasonable by moderating rate and premium
increases caused by the introduction of, or change to, a claims-free or
premium surcharge program, including atier classification system.

(5) Natura cause--A weather related cause.

(6) Claim that is filed but is not paid or payable--A claim
that is filed, including a customer inquiry, that does not result in an
indemnity payment under the provisions of the policy.

(¢) Premium consequence prohibited. An insurer may not
assign any premium consequence through a premium surcharge or
claims-free program based on filed claims occurring on or after
September 1, 2005, in whole or in part, due to:

(1) claimsresulting from aloss caused by natural causes,

(2) aclamthatisfiled but not paid or payable under ares-
idential property policy; or
(3) aclaim that an insurer is prohibited from using under

Insurance Code Article 5.35-4 83 (recodified as §544.353, HB 2018
79th Legidature, Regular Session).

(d) Claims-free programs. Claims-free programs must be
based on sound actuarial principles. Actuarial support as specified
in 85.9332 of this title (relating to Filing Requirements) must be
filed with the department in the event such program is introduced or
changed.

(e Premium surcharge programs. Premium surcharge pro-
grams must be based on sound actuarial principles. Actuaria support
as specified in 85.9332 of thistitle must be filed with the department in
the event such program is introduced or changed.

(f) Transition plan reguired. If an insurer introduces a new
method or changes an existing method of considering, utilizing, re-
viewing, or otherwise evaluating a policyholder’'s claim experience,
including atier classification, which results in an increase of 10% or
morein premium for any policyholder, atransition planisrequired and
must be filed with the department. The transition plan shall:

(1) bereasonable and promote market and rate stability;

(2) takeinto consideration any changes other than claims
history that may impact overall rates and premiums; and

(3) moderate or otherwise mitigate overdl rate and pre-
mium increases for individua policyholders over one or several re-
newal periods.

(g) Expiration clause. Subsection (f) of this section expires
January 1, 2008.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency'’s
legal authority.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601973

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: April 23, 2006

Proposal publication date: December 2, 2005

For further information, please call: (512) 463-6327
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 13. LAND RESOURCES
SUBCHAPTER C. GROUNDWATER LEASING
31 TAC §13.30, §13.31

The General Land Office (GLO) adopts amendments to 31 TAC,
Chapter 13, relating to Groundwater Leasing, 813.30 relating to
Statement of Policy, 813.31 relating to Leasing Procedures. The
amendments are adopted with changes to the proposed text as
published in the January 27, 2006, issue of the Texas Register
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(31 TexReg 456). The new subchapter C will contain rules gov-
erning the procedures for the leasing of groundwater resources
on state lands.

The amendments are intended provide guidance for interested
parties as it relates to the GLO’s policy and procedures regarding
the exploration and development of groundwater resources on
state lands.

Governing actions of the GLO and the commissioner in the ex-
ploration and leasing process as it relates to state groundwater
resources, adopted §13.30, relating to Statement of Policy, de-
scribes the policies of the GLO regarding the development of
State groundwater resources; requires the submission of any
proposed leases involving groundwater resources on permanent
school fund lands to the School Land Board for review; and re-
quires notification of any regional water planning group and/or
groundwater conservation district in which lands proposed for
such leases are located. Section 13.31, relating to Leasing Pro-
cedures, sets out the procedures for leasing groundwater re-
sources either by sealed bid or direct negotiation.

Written comments on the proposal were received from the
Brewster County Groundwater Conservation District, Bluebon-
net Groundwater Conservation District, Jeff Davis and Presidio
Counties UWCD, and a joint comment on behalf of Environ-
mental Defense, National Wildlife Federation, and the Lone Star
Chapter of the Sierra Club.

The comments generally addressed the following concerns: (1)
modifying the phrase "rules of any groundwater conservation dis-
trict" with the word "administrative" might serve as a limitation of
the district’s authority; (2) that the rule language did not expressly
address lands located outside the jurisdiction of a groundwater
conservation district; (3) the term "quasi-municipal” was unde-
fined; (4) that additional or alternate criteria should be consid-
ered before entering into any such leases; and (5) objections,
generally, to the use of a sealed bid process.

In response to the first concern, the commissioner changed the
word "administrative" in the proposed amendments at §13.30(c)
to "applicable." This alteration in the text of the rule should make
it more clear that any applicable rules of a groundwater conser-
vation district with jurisdiction will be considered.

To address the second concern, a sentence stating that "For
land not located in a groundwater conservation district, the com-
missioner may require development consistent with the rules of
any groundwater conservation district with jurisdiction over an
aquifer that is likely to be affected by the project” was added to
the text of §13.30(c).

The phrase "quasi-municipal” was replaced by "other" in
§13.31(a) to address the third concern. This change was made
so as to better effectuate the intent that potential lessees who
are suppliers of public or domestic water systems will be given
priority in the leasing process.

With regard to the fourth concern, specific proposals submitted
by commentors were considered. The commissioner notes that,
as published, the proposed rule sets out broad categories of cri-
terion that may be used in the review of any proposed leases.
The commissioner notes that the rule, as adopted, is consistent
with existing policies of the General Land Office and does not
limit the criteria by which a proposed lease may be evaluated.

The fifth category of concern mentioned by commentors relates
to the potential use of a sealed bid process for the awarding of

leases. The commissioner notes that this process is consistent
with other procedures used in the leasing of State lands.

The justification for the adopted rulemaking is that the public will
benefit because the new sections will set out both the policy and
procedures for the exploration and development of groundwa-
ter resources on State Lands. There will be no effect on small
businesses, and a local employment impact statement on these
proposed regulations is not required, because the adopted rule
will not have any identifiable material adverse affect on any local
economy in the first five years it will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the adopted rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The adopted rulemaking
does not exceed a standard set by federal law, does not exceed
an express requirement of state law, does not exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state or federal program.

The commissioner of the GLO has evaluated the adopted
amendment to determine whether Texas Government Code,
Chapter 2007, is applicable, and whether a detailed takings
impact assessment is required. The commissioner has deter-
mined the adopted rules do not affect private real property in a
manner that requires real property owners to be compensated
as provided by the Fifth and Fourteenth Amendments to the
United States Constitution or Article |, Sections 17 and 19, of
the Texas Constitution. Furthermore, the commissioner has
determined that the adopted rules will not affect any private real
property in a manner that restricts or limits the owner’s right to
the property that would otherwise exist in the absence of the
new rule being adopted.

These amendments are adopted under Texas Natural Re-
sources Code, Chapter 31, including §31.051, which authorizes
the commissioner to make and enforce suitable rules consistent
with the law and Texas Natural Resources Code, Chapter 51,
including 851.121 which authorizes the commissioner to lease
unsold public school land for any purpose the commissioner
determines is in the best interest of the state under terms and
conditions set by the commissioner.

Texas Natural Resources Code §8851.121 and 32.061 are af-
fected by this rulemaking.

§13.30. Satement of Palicy.

(@ This subchapter applies to applications to lease public
lands dedicated to the permanent school fund for the purpose of
exploring for or devel oping groundwater resources located on or under
such lands.

(b) The provisions of this subchapter are intended to assure
that the groundwater resources of permanent school fund lands are de-
veloped and produced in amanner that maximizestheir potential while
recognizing and taking into account the public interest, sound water
use and conservation practices, and impacts on existing uses.

(c) Projectsundertaken by alesseeto develop groundwater re-
sourceson permanent school fund landswill be subject to applicablelo-
cal, state, and federal law aswell as any applicable rules of groundwa-
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ter conservation district(s) in which the lands may be located. For land
not located in a groundwater conservation district, the commissioner
may require devel opment consistent with the rules of any groundwater
conservation district with jurisdiction over an aquifer that is likely to
be affected by the project. Such projects may not export groundwater
produced from state-owned land to a foreign country.

(d) Lessees will be authorized to develop groundwater re-
sources on permanent school fund lands only when sufficient scientific
data and technical information is available for an informed determina-
tion that the groundwater resource can be produced in a manner that
will support an economically viable market with a sustained yield that
does not significantly affect current uses of adjoining users of water
from the same source in an adverse manner.

(e) The commissioner shall submit proposed |eases of perma-
nent school fund lands that include authorization for the commercial
development of groundwater resources to the School Land Board for
review and comment prior to final approval and execution of any such
leases. Additionally, any regional water planning group and/or ground-
water conservation district in which lands proposed for such leases are
located shall be notified prior to final approval and execution of any
such leases.

§13.31. Leasing Procedures.

(@ Permanent school fund lands may be leased for the explo-
ration or development of groundwater resourcesthrough either aseaed
bid procedure or through direct negotiation, at the discretion of the
commissioner. Municipalities and other providers of public water sup-
pliesmay be given apriority preferenceto lease permanent school fund
lands for devel opment of a municipal or domestic water supply.

(b) A party interested in leasing permanent school fund lands
for the exploration or development of groundwater resources may sub-
mit a lease application. Alternatively, the commissioner or GLO staff
may nominate a tract or tracts for inclusion in a sealed bid lease sale.
A tract proposed for lease or nominated shall be described in sufficient
detail that it can be identified and evaluated by interested parties. The
commissioner will determine the lease procedure to be followed after
considering interest in atract and the best interest of the State.

(1) Contents of Application. A party interested in leas-
ing permanent school fund lands for the exploration or development
of groundwater resources shall submit an application to the GLO on
forms approved by the commissioner. An acceptable application shall
include the following information:;

(A) Name, address, and phone number of the person or
entity submitting the application. For applicants other than natural per-
sons, an organizational charter or certificate and related documentation
of its current authority to conduct business in Texas and the name and
official capacity of an authorized representative or agent shall also be
provided.

(B) A description of the permanent school fund lands
sought to be leased.

(C) A description of the purpose of the lease and the
activities to be undertaken or conducted on the leased premises.

(D) A map on ascae adequate to show the location of
the proposed lease. State tract numbers and names of rivers, streams,
and lakes shall be shown where applicable. Location of project features
should be depicted to the extent such information is available.

(E) A business plan that describes the various phases of
a groundwater development project, including exploration and analy-
sis, regulatory compliance, project budget and financing alternatives,
marketing, development and production, right of way acquisition, and

transportation and delivery. The plan should also detail the expertise
available to evaluate scientific data and information and to assure that
the permitted uses can be conducted in a manner consi stent with sound
engineering and management principles.

(F) Such other financial and background information
about the proposed lessee, related entities, principals, or guarantors as
may be requested by the commissioner to evaluate the application, the
creditworthiness and experience of the applicant, or the potentia via
bility of the proposed project.

(2) Nomination procedures. The commissioner or GLO
staff may nominate a tract for lease. In the event the commissioner
determines that a bid sale isin the best interest of the State, the com-
missioner will set the terms and conditi ons upon which such nominated
tractswill be offered for lease. Thesetermswill be advertised and bids
taken. The commissioner may accept the best bid meeting the mini-
mum requirement set by the commissioner or by law, or the commis-
sioner may reject any or al bids.

() Lesses under this chapter may include provisions for
bonuses upon execution, delay rentals, shut-in royalties, production
royalties, advance royalties, in-kind royalties, or include the State or
the permanent school fund as a participating interest in the develop-
ment or exploration.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601976

Trace Finley

Policy Director

General Land Office

Effective date: April 23, 2006

Proposal publication date: January 27, 2006

For further information, please call: (512) 305-8598

4 4 4
PART 4. SCHOOL LAND BOARD

CHAPTER 151. OPERATIONS OF THE
SCHOOL LAND BOARD

31 TAC 81515

The School Land Board (SLB) adopts an amendment to 31 TAC,
Chapter 151, 8§151.5, relating to the Exploration and Develop-
ment of Groundwater Resources on State Lands. The amend-
ment is adopted with changes to the proposed text as published
in the January 27, 2006, issue of the Texas Register (31 TexReg
458).

The amendment provides guidance related to the criteria to be
considered when reviewing proposed leases for the exploration
and development of groundwater that are referred to the SLB by
the Commissioner of the General Land Office.

Written comments on the proposal were received from the
Brewster County Groundwater Conservation District, Bluebon-
net Groundwater Conservation District, Jeff Davis and Presidio
Counties UWCD, and a joint comment on behalf of Environ-
mental Defense, National Wildlife Federation, and the Lone Star
Chapter of the Sierra Club.
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The comments generally addressed the following concerns: (1)
modifying the phrase "rules of any groundwater conservation dis-
trict" with the word "administrative" might serve as a limitation of
the district’s authority; (2) that the rule language did not expressly
encompass both "exploration" and "development”; (3) that addi-
tional or alternate criteria should be considered by the board in
its review of any proposed leases; and (4) that submission of
proposed leases should be for the board’'s approval not for "re-
view and comment."

In response to the first concern, the board changed the word "ad-
ministrative" in the proposed amendment at §151.5(2) to "appli-
cable." This alteration in the text of the rule should make it more
clear that any applicable rules of a groundwater conservation
district with jurisdiction will be considered. Changes to the first
sentence of §151.5 that add "exploration and/or" before the word
"development" are intended to address the second concern.

Specific proposals submitted by commentors regarding the third
and fourth concerns were considered. With regard to the third
concern, the board notes that, as published, the proposed rule
sets out broad categories of criterion that the board may use in
its review of any proposed leases. Particularly, the board notes
that the rule, as adopted, is consistent with existing policies of
the board and does not limit the criteria by which the board may
evaluate a proposed lease. With regard to the fourth concern,
the board notes that Texas law vests the authority to lease Per-
manent School Fund lands with the commissioner of the General
Land Office.

The justification for the adopted rulemaking is that the public will
benefit from the amendments because the new section will as-
sure a thorough review of proposed projects and an assessment
of the benefits and impacts to result from them. There will be no
effect on small businesses, and a local employment impact state-
ment on these proposed regulations is not required, because the
proposed rule will not have any identifiable material adverse af-
fect on any local economy in the first five years it will be in effect.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the adopted rulemaking as a "ma-
jor environmental rule." Under the Government Code, a "major
environmental rule" is a rule the specific intent of which is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect, in a material
way, the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state. The adopted rulemaking
does not exceed a standard set by federal law, does not exceed
an express requirement of state law, does not exceed a require-
ment of a delegation agreement or contract between the state
and an agency or representative of the federal government to
implement a state or federal program.

The SLB has evaluated the adopted amendment to determine
whether Texas Government Code, Chapter 2007, is applicable,
and whether a detailed takings impact assessment is required.
The board has determined the adopted rule does not affect pri-
vate real property in a manner that requires real property own-
ers to be compensated as provided by the Fifth and Fourteenth
Amendments to the United States Constitution or Article |, Sec-
tions 17 and 19, of the Texas Constitution. Furthermore, the
board has determined that the adopted rule would not affect
any private real property in a manner that restricts or limits the
owner’s right to the property that would otherwise exist in the ab-
sence of the new rule being proposed.

The amendment is adopted under Texas Natural Resources
Code, Chapter 32, including §32.062, which authorizes the
board to adopt rules related to procedure and to the sale, lease,
and development of PSF lands.

Texas Natural Resources Code §851.121 and 32.061 are af-
fected by this rulemaking.

§151.5. Exploration and Development of Groundwater Resourceson
Sate Lands.

Upon request by the commissioner of the General Land Office (GLO),
the School Land Board (SLB) will review proposed |eases of perma-
nent school fund lands that include authorization for the exploration
and/or commercial development of underground water resources. Such
review shall consider issuesrelated to the project’s consistency with the
goals and policies of the SLB, including but not limited to:

(1) how theproposed project will takeinto account the pub-
lic good, water conservation efforts, and economic growth;

(2) whether the project will adhere to applicable local,
state, and federal laws as well as any applicable rules of groundwater
conservation district(s) in which the lands may be located;

(3) whether the rate of return on the project to the perma-
nent school fund is consistent with the goals and strategies of the SLB;
and

(4) whether any water produced from the lands can be
treated and transported in an economical manner.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on April 3, 2006.

TRD-200601975

Trace Finley

Policy Director

School Land Board

Effective date: April 23, 2006

Proposal publication date: January 27, 2006

For further information, please call: (512) 305-8598

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 2. DEPARTMENT OF ASSISTIVE
AND REHABILITATIVE SERVICES

CHAPTER 101. ADMINISTRATIVE RULES
AND PROCEDURES

The Texas Health and Human Services Commission adopts
amendments to Title 40, Part 2, of the rules of the Department
of Assistive and Rehabilitative Services (DARS), by repealing
two separate sections in Chapter 101 for the Division for Blind
Services and the Division for Rehabilitation Services concerning
protest procedures, and replacing with a single rule pertaining
to protest procedures applicable to the entire agency. The rules
being repealed are §101.3839, concerning Protest Procedures
and §101.4951, concerning Availability of Protest Procedures.
The repeals are adopted without changes to the proposed
text as published in the February 10, 2006, issue of the Texas
Register (31 TexReg 829) and will not be republished. The
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rule replacing these two rules is 40 TAC §104.301, in a new
Chapter 104 of Title 40, Purchase of Goods and Services by the
Department of Assistive and Rehabilitative Services, and within
Chapter 104 in a new Subchapter J, Protest Procedures. The
repeals and replacement are adopted to consolidate separate
rules concerning protest procedures from two of the legacy
agencies of DARS, the Texas Commission for the Blind, and
Texas Rehabilitation Commission, into one rule concerning
protest procedures applicable to the entire Department of As-
sistive and Rehabilitative Services.

No comments were received regarding adoption of the repeal.
SUBCHAPTER F. ADMINISTRATIVE RULES
AND PROCEDURES PERTAINING TO BLIND
SERVICES

DIVISION 5. PURCHASE OF GOODS AND
SERVICESBY THE COMMISSION

40 TAC 8§101.3839

The repeal is adopted under the Government Code, Chapter
531, §531.0055(e), which provides the Executive Commissioner
of the Health and Human Services Commission with the author-
ity to promulgate rules for the operation and provision of health
and human services by health and human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601917

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: May 1, 2006

Proposal publication date: February 10, 2006

For further information, please call: (512) 424-4050

¢ ¢ ¢

SUBCHAPTER H. PURCHASE OF GOODS
AND SERVICES FOR REHABILITATION
SERVICES

DIVISION 10. PROTEST PROCEDURES

40 TAC 8101.4951

The repeal is adopted under the Government Code, Chapter
531, §531.0055(e), which provides the Executive Commissioner
of the Health and Human Services Commission with the author-
ity to promulgate rules for the operation and provision of health
and human services by health and human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.
TRD-200601918

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: May 1, 2006

Proposal publication date: February 10, 2006

For further information, please call: (512) 424-4050

4 4 4

CHAPTER 104. PURCHASE OF GOODS
AND SERVICES BY THE DEPARTMENT OF
ASSISTIVE AND REHABILITATIVE SERVICES
SUBCHAPTERJ. PROTEST PROCEDURES
40 TAC §104.301

The Texas Health and Human Services Commission adopts
amendments to Title 40, Part 2, of the rules of the Department
of Assistive and Rehabilitative Services (DARS). DARS adopts
new Chapter 104, Purchase of Goods and Services by the
Department of Assistive and Rehabilitative Services, and new
Subchapter J, Protest Procedures, §104.301, Availability of
Protest Procedures, without changes to the proposed text as
published in the February 10, 2006 issue of the Texas Register
(31 TexReg 830) and will not be republished. DARS is also
repealing two separate sections in Chapter 101 for the Division
for Blind Services and the Division for Rehabilitation Services
concerning protest procedures, and replacing with this single
rule pertaining to protest procedures applicable to the entire
agency. The rules being repealed are §101.3839, concerning
Protest Procedures and 8101.4951, concerning Availability of
Protest Procedures. The new rule replaces these two rules.
The repeals and replacement are being adopted to consolidate
separate rules concerning protest procedures from two of the
legacy agencies of DARS, the Texas Commission for the Blind,
and Texas Rehabilitation Commission, into one rule concern-
ing protest procedures applicable to the entire Department of
Assistive and Rehabilitative Services.

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted under the Government Code, Chap-
ter 531, §531.0055(e), which provides the Executive Commis-
sioner of the Health and Human Services Commission with the
authority to promulgate rules for the operation and provision of
health and human services by health and human services agen-
cies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601919

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: May 1, 2006

Proposal publication date: February 10, 2006

For further information, please call: (512) 424-4050

¢ ¢ ¢
CHAPTER 107. REHABILITATION SERVICES
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SUBCHAPTER B. VOCATIONAL
REHABILITATION SERVICES PROGRAM
DIVISION 5. METHODS OF ADMINISTRA-
TION OF VOCATIONAL REHABILITATION
40 TAC 8107.219

The Texas Health and Human Services Commission adopts the
amendment to Title 40, Part 2, Chapter 107, §107.219 of the
rules of the Department of Assistive and Rehabilitative Services,
concerning order of selection. The amendment is adopted with-
out changes to the proposed text as published in the February
17, 2006, issue of the Texas Register (31 TexReg 1012), and will
not be republished.

The amendment is being adopted to update the rules concerning
order of selection, and conform to the provisions of the current
DARS Division for Rehabilitation Services VR State Plan.

No comments were received regarding adoption of the repeal
and new sections.

The amendment is being adopted under the Government Code,
Chapter 531, 8531.0055(e), which provides the Executive Com-
missioner of the Health and Human Services Commission with
the authority to promulgate rules for the operation and provision
of health and human services by health and human services
agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 30, 2006.

TRD-200601921

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: April 19, 2006

Proposal publication date: February 17, 2006

For further information, please call: (512) 424-4050

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 5. FINANCE

SUBCHAPTER E. PASS-THROUGH FARES
AND TOLLS

43 TAC 88551 - 5.59

The Texas Department of Transportation (department) adopts
amendments to §85.51 - 5.59, concerning pass-through fares
and tolls. The amendments to 885.51 - 5.57 and 5.59 are
adopted without changes to the proposed text as published in
the February 10, 2006, issue of the Texas Register (31 TexReg
831) and will not be republished. Section 5.58 is adopted with
changes and will be republished.

EXPLANATION OF ADOPTED AMENDMENTS

House Bill 2702, 79th Legislature, Regular Session, 2005,
amended Transportation Code, 8§222.104, which governs
agreements providing for pass-through tolls. Transportation
Code, 8§222.104, requires changes to the rules to address
the new statutory provisions allowing pass-through toll pay-
ments made by a public or private entity to the department
and addresses additional subjects that can be included in an
agreement providing for pass-through tolls. House Bill 2702
also added Transportation Code, §91.075, to allow the payment
of pass-through fares on railway projects.

In addition, the department has now entered into several pass-
through agreements under its current rules. Practical experience
with these agreements has suggested ways in which the rules
may be improved, so amendments are desirable to reflect that
experience.

Section 5.51 is amended to include the new statutory language
adding design, development, and financing as subjects suitable
for a pass-through agreement. Section 5.51 is also amended to
reference new Transportation Code, §222.104(c), which allows
the department to receive a pass-through toll payment from a
public or private entity. In addition, 85.51 is amended to refer-
ence new Transportation Code, 891.075(b), which allows pass-
through fares on railway projects.

Section 5.52, concerning Definitions, is revised to add new
definitions, delete definitions that are no longer necessary, and
amend existing language. Paragraph (3) is amended to gener-
alize the definition of department estimate so it will apply equally
whether the department is paying or receiving pass-through
tolls or fares.

For the same reason, paragraph (4) is amended to delete the
definition of developer. Throughout the amended rules, the term
developer is replaced by the term public or private entity.

New paragraph (6) is added to clarify that references to a high-
way include facilities necessary or convenient to the highway’s
construction.

New paragraph (8) is added to define the term pass-through
agreement. The use of this term allows general references that
will address both pass-through tolls and pass-through fares.

New paragraph (9) is added to define the term pass-through fare.
The definition establishes that the term includes both passenger
and freight rail and encompasses fares, surcharges, and user
fees. Otherwise, the definition tracks the statutory language.

New paragraph (10) is amended so the definition of pass-through
toll will more closely track the statutory language.

New paragraph (11) is added to define the phrase public or pri-
vate entity, which is used throughout the rules to identify the en-
tity with which the department may enter a pass-through agree-
ment. This phrase replaces the term developer, which is used
in the current rules, and is no longer appropriate because the
law now allows the department to be the entity that develops a
project.

New paragraph (12) is added to define railway so that it includes
both passenger and freight rail and any facility in connection with
a railway. This definition is essential to achieving the purpose of
House Bill 2702 in allowing pass-through fares on any railway
project.

Section 5.53(a), paragraph (1) is amended to require submis-
sion of a project location map with the public or private entity’s
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proposal. Experience has shown that a project location map is
extremely useful to the department in evaluating proposals.

Section 5.53(a), paragraph (5) is amended to clarify that experi-
ence in developing highway projects is only relevant if the pass-
through agreement is for a highway project. Section 5.53(a),
new paragraph (6) is added to impose a corresponding require-
ment for a statement of experience with regard to a pass-through
agreement for a railway project. Subsequent paragraphs are
renumbered.

Section 5.53(a), renumbered paragraph (7) is amended to clarify
that information on development experience is unnecessary if
the proposer will not be the one developing the project.

New paragraph (8) is added to address the corresponding situ-
ation in which the project will be developed by the department
and the proposer will be making payments; the proposer must
then provide information sufficient to show the proposer’s ability
to make the promised payments.

Section 5.53(a), paragraph (10) is amended to clarify that infor-
mation on tolling is only necessary and relevant if the project will
be for a highway.

Section 5.53(a), paragraph (11) is amended to clarify that infor-
mation about the proposer’s intention to enter a comprehensive
development agreement is only necessary and relevant if the
project will be for a highway.

Section 5.53(c) is amended to distinguish between highway and
railway projects. For highway projects, the relevant citation for
comprehensive development agreements is 43 TAC Chapter 27,
while the corresponding citation for comprehensive development
agreements for railway projects is 43 TAC Chapter 7.

Section 5.54 is amended to improve the grammatical construc-
tion. In addition, the amendments clarify that the initial approval
by the Texas Transportation Commission (commission) permits
the executive director to negotiate financial terms of a pass-
through agreement, but that the detailed agreement itself will be
negotiated after final commission approval of the financial terms.
The amendments to paragraphs (3), (7), (8), and (9), clarify when
certain requirements are only relevant to highway projects and
impose corresponding requirements for railway projects. Para-
graph (10) is amended to require additional information about the
proposer’s financial capability when the department will be con-
structing a project in reliance on future pass-through payments
from the proposer.

Section 5.55(c) is amended to recognize that some of the listed
factors will not be relevant to all pass-through agreements and to
add the financial capability of the proposer as one of the criteria
to be considered in evaluating proposals.

Section 5.55(g) is amended to recognize that the department
cannot know in advance whether negotiations will be successful.

Section 5.56(a) is amended to reflect that at the time of commis-
sion approval, the department and the proposer will have nego-
tiated the financial terms of the agreement, but may not have
reached agreement on every word of a contract. Final commis-
sion authorization will be based on various criteria, including the
new criterion that the project will serve the public interest and
not merely a private interest. This criterion is added to ensure
that the public interest is always paramount, particularly when a
private entity is the proposer.

Section 5.56, new subsection (b), is added to list the required
terms of any pass-through agreement. These terms combine in

one place various terms that were previously implicit in several
rules or were located in former §5.58(e). Experience with the
pass-through mechanism has indicated that it is possible and de-
sirable to combine the financial terms and project development
terms in a single legal document. The list of matters that must
be addressed in a pass-through agreement also includes items
that have been shown through experience to be useful, such as a
map of the project, a project schedule, and an estimated project
budget.

Section 5.57, new subsection (a), is added to provide a method
for calculating pass-through fares for railway projects. In con-
cept, the methodology is similar to and runs parallel to the
methodology used to establish pass-through tolls and con-
sidered in more detail in connection with new subsection (b).
Subsection (a)(2)(B) allows pass-through fares to be calculated
on any reasonable basis, including number, type, and class
of passengers; type of freight; tonnage of freight; number or
type of cars; mileage traveled; or characteristics of track. This
flexibility is essential to allow pass-through fares to be tailored
to the particular circumstances of a given railway.

New subsection (b)(1) of 85.57 is amended to clarify the stan-
dards to be considered by the commission in establishing the
level of pass-through tolls. This includes rewording to improve
the structure and clarity of the standards. One standard is added
to ensure that the commission considers any benefit from the
more rapid construction of a project. Amendments to this para-
graph also clarify that the commission will not approve a level
of pass-through tolls that exceed the department’s cost estimate
except by an amount equal to the savings realized through ear-
lier construction of the project. Finally, the amended paragraph
establishes that the commission will not compensate a public or
private entity for its financing costs. As a whole, the amend-
ments to new subsection (b)(1) establish necessary parameters
that are designed to encourage the proper use of pass-through
tolls while curbing demands that could result in excessive expen-
ditures from the state highway fund.

Section 5.57(b)(2) is amended to improve the clarity of its origi-
nal meaning by improving the grammatical structure. Paragraph
(2), subparagraph (B) is rewritten to generalize the types of pass-
through toll that will be allowed and to add whether the highway
is tolled as a possible basis for varying pass-through toll pay-
ments. Paragraph (3) is rewritten to clarify the existing proce-
dure with regard to overruns and underruns and to add a corre-
sponding provision governing overruns and underruns when a
project will be developed by the department. The provision gov-
erning overruns and underruns when a project will be developed
by the department places the risk of overruns and underruns on
the public or private entity unless the commission directs oth-
erwise. Paragraph (3), subparagraph (B) rewrites the provision
governing traffic volume to clarify the existing procedure.

Section 5.58(a) is amended to permit department, rather than
commission, approval of environmental review. This allows
projects to proceed expeditiously after receiving the commis-
sion’s final approval of financial terms. New subsection (b)
is added to establish procedures for right of way acquisition
and the adjustment of utilities. In general, a public or private
entity is required to follow the same procedures as would apply
to the department. For right of way acquisition, alternative
procedures may be approved if it would be sufficient to meet
legal requirements.

Section 5.58, new subsection (c), is amended to make explicit
that the standards in the former rule are intended for application

31 TexReg 3270 April 14, 2006 Texas Register



to highway projects under the former rule and to establish de-
sign criteria for railway projects. The design criteria for railway
projects are comparable in scope and nature to the preexisting
design criteria for highway projects. Former subsection (c) is
deleted because the specific provisions previously considered
for a separate project development agreement will now be han-
dled in a single pass-through toll agreement. This provides for
a single definitive legal document and thus reduces the depart-
ment’s legal risk, and it also reflects the department’s successful
experience to date in negotiating pass-through agreements that
are complete and comprehensive.

Section 5.59 is amended to clarify the distinction between the
standards applicable to highways and those applicable to rail-
ways. New subsection (d) is added to establish maintenance
standards for railways. The railway maintenance standards are
comparable in scope and nature to the preexisting maintenance
standards for highways.

COMMENTS

One comment was received, from the Southwest Commuter
Rail Corporation of Texas. The comment states that the pro-
posed rules are inconsistent with relevant statutes, cause the
pass-through fare methodology to be legally inadequate and
inequitable, and violate public policy.

The comment cites the reference to financing in Transportation
Code, 891.075, as evidence that the commission is required
to pay interest on bonds issued to finance a pass-through fare
project. The commission disagrees with this reading of the
statute. The statute is permissive in allowing, but not requiring,
the department to enter pass-through fare agreements. The
comment also errs in suggesting that the department would be
placing limits on the use of reimbursed funds. Rather, the rules
describe the basis on which the amount of the reimbursement
will be calculated, a determination that is admittedly within the
authority of the commission. How those funds are used after
they are paid to the developer is not addressed by the rules.

The comment also states that the failure to reimburse a devel-
oper for interest expense makes the pass-through fare method-
ology inadequate and unfair. In support, the comment cites a
case relating to condemnation. The analogy is not applicable.
The department is constitutionally required to provide full reim-
bursement whenever property is taken without the owner’s con-
sent; the department is not constitutionally or statutorily required
to provide full reimbursement for all costs in a pass-through fare
agreement, which is entered only with the consent of both par-
ties.

Finally, the comment asserts that public policy requires the re-
imbursement of interest expense. No articulated public policy
is cited in support. In contrast, for example, the Texas Uniform
Grant Management Standards do not require the payment of in-
terest expense and indeed forbid it in some instances.

Overall, the comment mistakes the fundamental nature of a
pass-through agreement. Pass-through agreements are not
in the nature of public utility regulation, eminent domain, or
loan guarantees. Rather, pass-through agreements are joint
contractual endeavors in which the parties must agree on the
distribution of costs and risks. In declining to reimburse a
developer for its interest expenses, the department is properly
using its discretion under the statute to set limits on the extent
to which the department will bear the burden of the developer’s
costs and risks.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specifically, Transportation Code, §222.104, which
authorizes the department to enter agreements for pass-through
tolls, and Transportation Code, 891.075, which authorizes the
department to enter agreements for pass-through fares.

CROSS REFERENCE TO STATUTE

Transportation Code, §91.075, and §222.104.

85.58. Project Development by Public or Private Entity.
(& Socia and environmental impact.

(1) Generd. A public or private entity that is responsible
for the construction of a project shal conduct the environmental re-
view and public involvement for the project in the manner prescribed
by Chapter 2, Subchapter C of thistitle (relating to Environmental Re-
view and Public Involvement for Transportation Projects). The depart-
ment may choose to conduct the environmental review and public in-
volvement.

(2) Department approval. The department must approve
each environmental review under this section before construction of
the project begins.

(b) Right of way and utilities.

(1) Responsibility. Thissubsection applieswhen the public
or private entity isresponsible for the acquisition of right of way or the
adjustment of utilities.

(2) Right of way procedures.

(A) Manual requirements. The acquisition of right of
way performed by or on behalf of the public or private entity shall
comply with the latest version of each of the department’s manuals.

(B) Alternative procedures. A public or private entity
may request written approval to use a different accepted procedure for
aparticular item or phase of work. The use of an alternative procedure
is subject to the approval of the Federal Highway Administration. The
executive director may approve the use of an dternative procedure if
the alternative procedure is determined to be sufficient to discharge the
department’s state and federal responsibilities in acquiring real prop-
erty.

(3) Utility adjustments. The adjustment, removal, or relo-
cation of utility facilities performed by or on behalf of the public or
private entity shall comply with applicable federal and state laws and
regulations.

(c) Design and construction.

(1) Responsibility. Thissubsection applieswhen the public
or private entity is responsible for the design, construction, and, oper-
ation, as applicable, of each project it undertakes. This responsibility
includes ensuring that all EPIC are addressed in project design and car-
ried out during project construction and operation.

(2) Design criteria.

(A) Statecriteria. All designsdeveloped by or on behal f
of the public or private entity shall comply with thelatest version of the
department’s manuals.

(i) Highway projects. Each highway project shall,
at a minimum, comply with the:

() Roadway Design Manual;
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(1) Pavement Design Manudl;
(1)  Hydraulic Design Manual;

(V) Texas Manual on Uniform Traffic Control
Devices,

(V) Bridge Design Manual; and
(VI) Texas Accessibility Standards.

(i) Railway projects. Each railway project shall
comply, a a minimum, with the current version of the American
Railway Engineering and Maintenance of Right of Way Association
standards.

(B) Alternative criteria. A public or private entity may
request approval to use different accepted criteriafor a particular item
of work. Alternative criteria may include the latest version of the
AASHTO Policy on Geometric Design of Highways and Streets, the
AASHTO Pavement Design Guide, and the AASHTO Bridge Design
Specifications. The use of alternative criteriais subject to the approval
of the Federal Highway Administration or the Federal Railroad Ad-
ministration for those projects involving federal funds. The executive
director may approve the use of alternative criteria if the alternative
criteria are determined to be sufficient to protect the safety of the trav-
eling public and protect the integrity of the transportation system.

(C) Exceptions to design criteria. A public or private
entity may request approval to deviate from the state or alternative cri-
teria for a particular design element on a case-by-case basis. The re-
quest for approval shall statethecriteriafor which an exceptionisbeing
requested and must i nclude acomprehensive description of the circum-
stances and engineering analysis supporting the request. The executive
director may approve an exception after determining that the particular
criteria could not reasonably be met due to physical, environmental, or
other relevant factors and that the proposed design is a prudent engi-
neering solution.

(3) Accessto ahighway project.

(A) Access management. Accessto a highway shall be
in compliance with the department’s access management policy.

(B) Interstate access. For proposed highway projects
that will change the access control line to an interstate highway, the
public or private entity shall submit to the department all data neces-
sary for the department to request Federal Highway Administration ap-
proval.

(4) Preliminary design submission and approval. When
design is approximately 30% complete or as otherwise provided in a
pass-through agreement, the public or private entity shall send the fol-
lowing preliminary design information to the department for review
and approval in accordance with the procedures and timeline estab-
lished in the project development agreement described in subsection
(d) of this section:

(A) for a highway project, a completed Design Sum-
mary Report form as contained in the department’s Project Devel op-
ment Process Manual;

(B) adesign schematic depicting plan, profile, and su-
perelevation information for each roadway or a design schematic de-
picting plan, profile, and superelevation based on top of railway for
each railway ling;

(C) typicd sections showing existing and proposed hor-
izontal dimensions, cross slopes, location of profile grade line, pave-
ment layer thickness and composition, earthen slopes, and right of way

lines for each roadway or subballast and ballast layer thickness and
composition for each railway line;

(D) bridge, retaining wall, and sound wall layouts;

(E) hydraulic studies and drainage area maps showing
the drainage of waterways entering the project and local project
drainage;

(F) anexplanation of the anticipated handling of exist-
ing traffic during construction;

(G) when structures meeting the definition of a bridge
as defined by the National Bridge Inspection Standards are proposed,
an indication of structural capacity in terms of design loading;

(H) an explanation of how the U.S. Army Corps of En-
gineers permit requirements, including associated certification require-
ments of the Texas Commission on Environmenta Quality, will be sat-
isfied if the project involves dischargesinto waters of the United States;
and

(1) for ahighway project, the location and text of pro-
posed mainlane guide signs shown on a schematic that includes lane
lines or arrows indicating the number of lanes.

(5) Highway construction specifications.

(A) All plans, specifications, and estimates developed
by or on behalf of the public or private entity for a highway project
shall conform to the latest version of the department’s Standard Speci-
fications for Construction and Maintenance of Highways, Streets, and
Bridges, and shall conform to department-required special specifica-
tions and special provisions.

(B) The executive director may approve the use of an
alternative specification if the proposed alternative specification is de-
termined to be sufficient to ensure the quality and durability of the fin-
ished product for theintended use and the safety of thetraveling public.

(6) Railway construction specifications.

(A) All plans, specifications, and estimates developed
by or for the public or private entity for a railway project shall con-
form to al construction and material specifications established in the
American Railway Engineering and Maintenance of Right of Way As-
sociation standards.

(B) The executive director may approve the use of an
alternative specification if the proposed alternative specification is de-
termined to be sufficient to ensure the quality and durability of the fin-
ished product for the intended use and the safety of the public and the
railway system.

(7) Submission and approval of final design plans and con-
tract administration procedures. When final plans are complete, the
public or private entity shall send the following information to the ex-
ecutive director for review and approval in accordance with the proce-
dures and timelines established in the contract described in 85.56(b) of
this chapter:

(A) sevencopiesof thefinal set of plans, specifications,
and engineer’s estimate (PS& E) that have been signed and sealed by
the responsible engineer;

(B) revisionsto the preliminary design submission pre-
viously approved by the department in aformat that is summarized or
highlighted for the department;

(C) aproposal for awarding the construction contract in
compliance with applicable state and federa requirements,
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(D) contract administration procedures for the con-
struction contract with criteriathat comply with the applicabl e national
or state administration criteria and manuals; and

(E) thelocation and description of all EPIC addressed
in construction.

(8) Construction inspection and oversight.

(A) Unless the department agrees in writing to assume
responsibility for some or all of the following items, the public or pri-
vate entity is responsible for:

(i) overseeing all construction operations, including
the oversight and follow through with all EPIC;

(ii) assessing contract revisions for potential envi-
ronmental impacts; and

(iii) obtaining any necessary EPIC required for con-
tract revisions.

(B) Thedepartment may inspect the construction of the
project at times and in a manner it deems necessary to ensure compli-
ance with this section.

(9) Contract revisions. All revisions to the construction
contract shall comply with the latest version of the applicable national
or state administration criteria and manuals, and must be submitted to
the department for its records. Any revision that affects prior environ-
mental approvals or significantly revises project scope or the geometric
design must be submitted to the executive director for approval prior
to beginning the revised construction work. Procedures governing the
executive director’s approval, including time limits for department re-
view, shall be included in the contract described in 85.56(b) of this
chapter.

(10) As-built plans. Within six months after final comple-
tion of the construction project, the public or private entity shal file
with the department a set of the as-built plans incorporating any con-
tract revisions. These plans shdl be signed, sealed, and dated by a
professional engineer licensed in Texas certifying that the project was
constructed in accordance with the plans and specifications.

(11) Document and information exchange. The public or
private entity agrees to deliver to the department al materias used
in the development of the project including aerial photography, com-
puter files, surveying information, engineering reports, environmental
documentation, general notes, specifications, and contract provision re-
quirements.

(12) stateandfederal law. Thepublicor privateentity shall
comply with all federal and state laws and regulations applicable to
the project and the state highway system, and shall provide or obtain
all applicable permits, plans, and other documentation required by a
federal or state entity.

(d) Contracts. All contractsfor the development, construction,
or operation of aproject shal beawarded in compliancewith applicable
law.

(e) Federa law. If any federal funds are used in the develop-
ment or construction of aproject under this subchapter, or if the depart-
ment intendsto fund pass-through toll paymentswith federal funds, the
development and construction of the project shall be accomplished in
compliance with all applicable federal requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601965

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Effective date: April 20, 2006

Proposal publication date: February 10, 2006

For further information, please call: (512) 463-8683

¢ ¢ ¢

CHAPTER 21. RIGHT OF WAY
SUBCHAPTER O. UTILITY ACCOMMODA-
TION FOR RAIL FACILITIES

43 TAC 8§821.901 - 21.911

The Texas Department of Transportation (department) adopts
new Subchapter O, Utility Accommodation for Rail Facilities, new
§821.901 - 21.911, concerning rail and utility safety. The new
§821.901 - 21.911 are adopted without changes to the proposed
text as published in the December 30, 2005, issue of the Texas
Register (30 TexReg 8837) and will not be republished.

EXPLANATION OF ADOPTED NEW SECTIONS

With the department’s newly enhanced statutory authority to own
and operate rail facilities, and a utility’s current authority to locate
facilities along state railroad right of way, guidance is needed to
insure the safety of rail and utility facilities. The new rules will
allow the two authorities to co-operatively function in the limited
railroad right of way by prescribing safety standards for the in-
stallation of utility facilities.

New 8§21.901 identifies the purpose of the subchapter, which is
to insure the safety of the state railroad right of way when utility
facilities are placed in the right of way.

New §21.902 defines words and terms used in this subchapter.
The definitions clarify the engineering terms, utility procedures
and processes, job functions, and occupational and departmen-
tal titles used in the subchapter.

New §21.903 allows exceptions to the rules when extreme hard-
ships or unusual conditions exist. Exceptions must be recom-
mended by the district engineer and authorized by the Right of
Way Division Director.

New 821.904 requires the execution of agreements if a utility
installs, relocates, or maintains facilities along state railroad right
of way. The agreements act as both a notice of installation and
a vehicle for utilities to apprise the department of the type and
location of the facilities being installed.

New 8§21.905 describes the agreement utilities must enter into
with the department in order to install, relocate, or maintain lines
on department property.

New §21.906 describes general design requirements for the in-
stallation, maintenance, and relocation of utilities within state
railroad right of way. The section incorporates published util-
ity industry safety standards to serve as minimum guidelines for
utility facility installations.

New §21.907 requires occupying utilities to maintain their facili-
ties in a good state of repair and outlines measures to be taken
by a utility in an emergency maintenance situation. These stan-
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dards will allow the department to more efficiently manage and
protect the right of way.

New 821.908 requires a utility to take steps to preserve, restore,
and clean up state railroad right of way. The subsection includes
requirements to restore disturbed areas, provide for drainage of
the railroad facility, clean up the right of way after installation or
maintenance of utility facilities, and control vegetation. These
provisions are designed to preserve the safety of the facility as
well as to protect the right of way from damage.

New 8§21.909 describes the requirements for the installation,
maintenance, and relocation of utility facilities paralleling state
railroad property. The section addresses the safety standards
for both overhead and underground installations.

New 8§21.910 describes the requirements for the installation,
maintenance, and relocation of utility facilities crossing state
railroad property. The section addresses the safety standards
for overhead and underground installations with an emphasis
on specifications regarding the design, pipeline thickness, and
pipeline encasement necessary for underground installations.

New §21.911 requires the installing utilities to submit detailed
plans and receive departmental approval for their proposed fa-
cilities. This provision is designed to allow the department to
better manage its right of way.

COMMENTS

No comments on the proposed new sections were received.

STATUTORY AUTHORITY

The new sections are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the
conduct of the work of the department, and more specifically,
Transportation Code, §91.003, which provides the commission
with the authority to establish rules to implement Transportation
Code, Chapter 91.

CROSS REFERENCE TO STATUTE
Transportation Code, §91.105.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on March 31, 2006.

TRD-200601966

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Effective date: April 20, 2006

Proposal publication date: December 30, 2005

For further information, please call: (512) 463-8683

4 4 4
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TABLES &

Graphic images included in rules are published separately in this tables a.nd graphics
RAP H I C section. Graphic images are arranged in this section in the following order: Title Number,

Part Number, Chapter Number and Section Number. . . )
Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure
followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure: 16 TAC §82.120(b)

CURRICULUM FOR THE TEACHER’S CERTIFICATE
1,000 HOURS--MINIMUM OF 26 WEEKS
(1) | orientation, consisting of No credit
(A) | rules and regulations of the school
(B) | introductions to school personnel and students
(C) | layout of school facilities
(2) | instruction in theory, consisting of 125 hours
(A) | lesson planning 15
(B) | personality and professional conduct 15
(C) | development of a barber course 15
(D) | student learning principles 10
(E) | principles of teaching 10
(F) | basic teaching methods 10
(G) | teaching aids 10
(H) | testing 10
@ Self evaluation 10
) teaching adults 10
(K) | classroom problems 5
(L) | classroom management 5
(3) | instruction in practical work, consisting of 875 hours
(A) | assisting with senior students 346
(B) | assisting with junior students 321
(C) | theory class (assisting teacher, observing, teaching) 133
(D) | learning office procedures and state laws 50
(E) | grading test papers (assisting teacher, observing, grading) 25
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Figure: 16 TAC §82.120(c)

CURRICULUM FOR THE CLASS A BARBER CERTIFICATE
1,500 HOURS--MINIMUM OF NINE MONTHS
(1) | orientation, consisting of No credit
(A) | rules and regulations of the school
(B) | introduction to school personnel and students
(C) | outlay of school facilities conducted
(2) | theory, consisting of 180 hours
(A) | anatomy, physiology, and histology, consisting of the study of 50 hours
)] Hair
(11) | Skin
(iii) | Muscles
(iv) | Nerves
(v) | Cells
(vi) | circulatory system
(vii) | Digestion
(viii) | Bones
(B) | Texas barber law and rules 35
(C) | bacteriology, sterilization, and sanitation 30
(D) | disorders of the skin, scalp, and hair 10
(E) [ Salesmanship 5
(F) | barbershop management 5
(G) | chemistry 5
(H) | Shaving 5
D scalp, hair treatments and skin 5
@) Sanitary professional techniques 4
(K) | professional ethics 4
(L) | Scientific fundamentals of barbering 4
(M) | cosmetic preparations 3
(N) | shampooing and rinsing 2
(O) | cutting and processing curly and over-curly hair 2
(P) | haircutting, male and female 2
(Q) | theory of massage of scalp, face and neck 2
(R) | hygiene and good grooming 1
(S) | barber implements 1
(T) | honing and stropping 1
(U) | mustaches and beards 1
(V) | facial treatments 1
(W) | electricity and light therapy 1
(X) | history of barbering 1
(3) | instruction in practical work, consisting of the study of: 1312 hours
(A) | dressing the hair, consisting of: 800
(i) men's haircutting
(i1) | children's haircutting
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(ii1) | women's haircutting

(iv) | cutting and processing curly and over-curly hair

(v) | razor cutting
(B) | Shaving 80
(C) | Styling 55
(D) | shampooing and rinsing 40
(E) | bleaching and dyeing of the hair 30
(F) | waving hair 28
(G) | Straightening 25
(H) [ Cleansing 25
D professional ethics 22
(J) | barbershop management 22
(K) | hair weaving and hairpieces 17
(L) | Processing 15
(M) | Clipping 15
(N) | beards and mustaches 15
(O) | Shaping 15
(P) [ Dressing 15
(Q) [ Curling 15
(R) | first aid and safety precautions 11
(S) | scientific fundamentals of barbering 10
(T) | barber implements 10
(U) | haircutting or the process of cutting, tapering, trimming, 10

processing, and molding and scalp, hair treatments, and tonics
(V) | message and facial treatments 10
(W) | Arranging 10
(X) | Beautifying 10
(Y) | Singeing 7
(Z) | Manicuring ' 8
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Figure: 16 TAC §82.120(d)

CURRICULUM FOR THE MANICURIST LICENSE
600 HOURS--MINIMUM OF 16 WEEKS

(D orientation, consisting of No credit
(A) rules and regulations of the school
(B) introduction to school personnel and students
© layout of school facilities
(2) instruction in theory, consisting of 45 hours
(A) bacteriology, sterilization, and sanitation 16
B) manicuring, equipment, and procedures 4
(©) the nail and disorders 4
(D) Texas barber law and rules 4
(E) anatomy and physiology 4
(F skin 4
(G) professional ethics 3
H) hygiene and good grooming 3
() advanced nail techniques 3
3) instruction in practical work, consisting of: 555 hours
(A) shaping nails 96
(B) applying polish 74
© trimming cuticle and buffing nails 59
(D) hand and arm massage 57
(E) removal of polish 57
(F) application of artificial and gel nails 44
(G) applying cuticle remover and loosening 40
(H) preparation of manicure table 40
D softening cuticle 37
J) bleaching under free edge 18
(K) cleaning under free edge 18
(L) applying cuticle oil or cream 15
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Figure: 16 TAC §82.120(¢)

CURRICULUM FOR THE BARBER TECHNICIAN LICENSE
300 HOURS--MINIMUM OF EIGHT WEEKS
(1) | orientation, consisting of No credit
(A) | rules and regulations of the school
(B) | introduction to school personnel and students
(C) | layout of school facilities
(2) | instruction in theory, consisting of 45 hours
(A) | hygiene, bacteriology, sterilization, and sanitation 18
(B) | common disorders of the skin; facial treatments 4
(C) | shampooing, equipment, and procedures 4
(D) | Texas barber law and rules 4
(E) | cosmetic applications and massage 3
(F) | professional ethics 3
(G) | good grooming; preparing patron and making appointments 3
(H) [ theory of massage, and structure of head, neck, and face 2
D rinsing, types and procedures 2
J) scalp and hair treatments 2
(3) | instruction in practical work, consisting of 255 hours
(A) | application of shampoo and shampooing 45
(B) | application of rinses and removal 35
(C) | makeup application 33
(D) [ facial manipulations 20
(E) | application of conditioner and rinsing 20
(F) | scalp manipulations 20
(G) | brushing and drying 18
(H) | sanitation and sterilization 15
@ draping and scalp examination 11
J) application and removal of creams 10
(K) | application and removal of packs 8
(L) | set-up for facial 8
(M) | preparation of work area for shampooing 7
(N) | patron protection 5
Figure: 16 TAC §82.120(f)
CURRICULUM FOR A BARBER REFRESHER COURSE
300 HOURS
(1) [ theory instruction in Texas barber law and rules 10 hours
(2) | instruction in practical work, to include 290 hours
(A) Haircutting 160
(B) Permanent waving and chemical application 75
© styling, curling, and blow-drying 55
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Figure: 25 TAC §157.34(b)(4)(B)

CONTENT AREAS ECA EMT-B EMT-I EMT-P
PREPARATORY 3 6 9 12
AIRWAY MGMT / VENTILATION 3 6 9 12
PATIENT ASSESSMENT 2 4 6 8
TRAUMA 3 6 9 12
MEDICAL 9 18 27 36
SPECIAL CONSIDERATIONS 3 6 9 12
CLINICALLY RELATED OPERATIONS 1 2 3 4
TOTAL MINIMUM CONTACT HOURS 24 48 72 96
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Department of Aging and Disability Services
Open Solicitation for Real County

Pursuant to Title 2, Chapters 22 and 32, of the Human Resources Code
and 40 TAC §19.2324(b), primary selection process, the Department of
Aging and Disahility Services (DADS) isannouncing an open solicita-
tion period of 30 days, effective the date of this public notice, for Real
County, County #193. Medicaid nursing facility occupancy rates in
Real County exceeded the 90% occupancy threshold for six consecu-
tive months during the period of September 2005 through February
2006. The county occupancy rates for each month of that period were:
90.5%, 98.2%), 99.2%, 95.1%, 95.0%, 96.9%. In accordance with
the requirements contained in 40 TAC 819.2324(b), current nursing fa-
cility licensees or property owners of currently licensed nursing facili-
tiesmay apply for an additional allocation of Medicaid beds. Theallo-
cation of additional Medicaid bedsis restricted to nursing facility beds
that are currently licensed and may be converted to Medicaid-certified
beds. Applicantsfor additional Medicaid beds must demonstrate ahis-
tory of quality care as specified in 40 TAC 819.2322(e). Applicants
must submit a written reply as described in 40 TAC §19.2324(b)(5)
to Joe D. Armstrong, Department of Aging and Disability Services,
Licensing and Credentialing Section, Regulatory Services, Mail Code
E-342, PO. Box 149030, Austin, Texas 78714-9030. Thewritten reply
must be received by DADS before the close of business May 15, 2006,
the published ending date of the open solicitation period. If one or
more applicants are eligible for additional Medicaid beds, DADS will
allocate Medicaid bedsin accordance with 40 TAC §19.2324(b)(6) and
(7). If the number of beds allocated under the primary selection process
does not reduce the occupancy rate below 90%, DADS will place an-
other public notice in the Texas Register in accordance with secondary
selection process requirements.

TRD-200602017

Phoebe Knauer

General Counsel

Department of Aging and Disability Services
Filed: April 5, 2006

2 2 2
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence under the Texas Coastal
Management Program

OnJanuary 10, 1997, the State of Texasreceived federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439
- 1440). Under federal law, federal agency activities and actions af-
fecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively completefor thefol-
lowing project(s) during the period of March 24, 2006, through March
30, 2006. Asrequired by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activitiesin the coastal
zone undertaken or authorized by federal agencies. Pursuantto 31 TAC
§8506.25, 506.32, and 506.41, the public comment period for these ac-

tivities extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
April 5, 2006. The public comment period for these projectswill close
at 5:00 p.m. on May 5, 2006.

FEDERAL AGENCY ACTIONS:

Applicant: Bend Petroleum Corporation; Location: The project is
located within the Bessie Heights QOil and Gas Field (Stark No. 17
WEell Site), in Orange County, Texas. The project can be located on the
U.S.G.S. quadrangle map entitled: Terry, Texas. Approximate UTM
Coordinates in NAD 27 (meters): Zone 15; Easting: 409295; Nor-
thing: 3323837. Project Description: The applicant proposes to re-
furbish 2,073 feet of existing access road for expansion of the exist-
ing Stark No. 17 well site, located within the Bessie Heights Oil and
Gas Field, in Orange County, Texas. The expansion work at the Stark
No. 17 well measures 250 feet by 175 feet, including the placement
of an associated (standard) ring levee. The 2,073-foot road consists of
a (currently degraded) shell and earthen access road typically used in
drilling activities. The well pad siteitself consists of amixture of shell
and earthen fill with marginal, subsided low-lying marsh wetlands, a
condition typical of non-active drill sitesin the area that have become
naturalized to aminor extent. Thetotal project impact to jurisdictional
waters of the U. S. (including wetlands) is estimated at 1.5 acres. CCC
Project No.: 06-0229-F1; Type of Application: U.S.A.C.E. permit ap-
plication #24072 is being evaluated under 810 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. 8§403) and §404 of the Clean Water Act
(33 U.S.C.A. 81344).

Pursuant to 8306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 881451 - 1464), asamended, interested partiesareinvited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Program Specidlist, Coastal Coordi-
nation Council, PO. Box 12873, Austin, Texas 78711-2873, or
tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.

TRD-200602012

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: April 5, 2006

¢ ¢ ¢

Notice of Availability of Coastal Management Program Grants
Funds

The Coastal Coordination Council (Council) files this Notice of Funds
Availability to announce the availability of §306/8306A federal grant
funds under the Texas Coastal Management Program (CMP). The pur-
pose of the CMP is to improve the management of the state's coastal
resources and to ensurethe long-term ecol ogical and economic produc-
tivity of the coast.
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A federal award to the state of approximately $2 million in §306/8306A
funding is expected in October 2007. The Council, which overseesthe
implementation of the CM P, passes through approximately 90% of the
available §306/8306A funds to eligible entities in the coastal zone to
support projects that implement and/or advance the CMP goals and
policies.

Eligible Applicants

The following entities are eligible to receive grants under the CMP:
1. Incorporated cities in the coastal zone.

2. County governments in the coastal zone.

3. Texas state agencies.

4. Texas public universities (including colleges and institutions of
higher education).

5. Subdivisions of the state with jurisdiction in the coastal zone (e.g.,
navigation districts, port authorities, river authorities, and Soil and Wa-
ter Conservation Districts with jurisdiction in the coastal zone).

6. Councils of governments and other regional governmental entities
in the coastal zone.

7. The Galveston Bay Estuary Program.
8. The Coastal Bend Bays and Estuaries Program.

9. Nonprofit organizations located in Texas that are nominated by an
digible entity in categories 1 - 8 above. A nomination may take the
form of aresolution or letter from aresponsible official of an entity in
categories 1 - 8. The nominating entity is not expected to financialy
or administratively contribute to the management and implementation
of the proposed project.

Funding Categories

The Council will accept applications for projects that address any of
the following funding categories. The categories are not listed in order
of preference.

. Coastal Natural Hazards Response

. Critical Areas Enhancement

. Shoreline Access

. Water Quality Improvement

. Waterfront Revitalization and Ecotourism Devel opment

. Permit Streamlining/Assistance and Governmental Coordination
. Information and Data Availability

. Public Education and Outreach

Grant workshops will be held in five coastal cities to help potential
applicants through the Guidance and Application Package. Grant
workshops are opportunities for potential applicants to learn about
the changes made to the grant program and to discuss specific project
ideas with staff. Applicants are not required to attend a workshop, but
attendance is strongly encouraged.

0 N o o B~ W DN P

Current subrecipients of CMP grant funding and their financial staff
are also encouraged to attend the grant workshops. Grant workshops
will be expanded this year to include project management training to
educate subrecipients of the administrative requirements once a con-
tract is executed. Project management training will cover the progress
report, invoice, local match, budget amendment, timesheet, and equip-
ment forms.

May 10, 2006, 10:30 a.m., Port Lavaca, City Hall, 202 N. Virginia

May 16, 2006, 10:30 am., Port Arthur, City Hall, 444 Fourth Street,
5th Floor.

May 17, 2006, 9:30 am., Clear Lake Shores, City Hall, 931 Cedar
Road.

May 23, 2006, 1:00 p.m., Corpus Christi, Texas A&M University -
Natural Resources Center, 6300 Ocean Drive, Room 1003.

May 24, 2006, 9:30 am., Port Isabel, Port Isabel Housing Authority -
Community Center, 100 Hockaday.

To obtain a copy of the Guidance and Application Package, please
contact Melissa Porter at (512) 475-1393, (800) 998-4GLO or at
melissa.porter@glo.state.tx.us. The requirements to receive federal
grant funds are outlined in the guidance. Written requests for the
Guidance and Application Package should be addressed to: Coasta
Coordination Council, CMP Grants Program, c/o Texas General Land
Office, PO. Box 12873, Austin, Texas 78711-2873. The Guidance
and Application Package is also available on the GLO's website at:
http://www.glo.state.tx.us/coastal /grants/index.html.

The deadline for receiving draft grant applications is Wednesday, June
21, 2006 by 5:00 p.m. Submission of a draft grant application is op-
tiona but is strongly recommended for first-time and/or inexperienced
applicants. Written commentswill only be provided to applicants who
submit draft grant applications by June 21, 2006 by 5:00 p.m. The
deadline for receiving final grant applications is Wednesday, October
11, 2006 by 5:00 p.m. Draft grant applications and final grant applica-
tions must be mailed (regular, express, or certified) or hand-delivered
to: Coastal Coordination Council, CMP Grants Program, c/o Texas
General Land Office, Stephen F. Austin Building, Room 335, 1700
North Congress Avenue, Austin, Texas 78701-1495. Facsimiles, elec-
tronic mail transmissions, and applications postmarked on or after the
due date will not be accepted.

TRD-200602011

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: April 5, 2006

2 2 2
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Tex. Fin. Code.

The weekly celling as prescribed by 8§303.003 and 8§303.009
for the period of 04/10/06 - 04/16/06 is 18% for Con-
sumer/Agricultural/Commercialz credit thru $250,000.

The weekly ceiling as prescribed by 8303.003 and §303.009 for the
period of 04/10/06 - 04/16/06 is 18% for Commercial over $250,000.

1 Credit for personal, family, or household use.
2 Credit for business, commercial, investment, or other similar purpose.

TRD-200601990

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: April 4, 2006

L4 L4 L4
Texas Education Agency
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Notice of Correction

The Texas Education Agency (TEA) published Request for Applica
tions (RFA) #701-06-009 concerning the Texas Science, Technol ogy,
Engineering, and Math Academies (Texas STEM Academies) - Imple-
mentation Grantsin the February 24, 2006, issue of the Texas Register
(31 TexReg 1350).

The TEA is amending the Deadline for Receipt of Applications
paragraph in the Texas Register notice to read, "Applications must
be received in the Document Control Center of the TEA by 5:00
p.m. (Central Time), Tuesday, April 11, 2006, to be considered for
funding." This correction amends the originally-published deadline
date of Tuesday, May 23, 2006, and is reflective of the deadline stated
in the announcement letter and RFA posted on the TEA website at
http://www.tea.state.tx.us/opge/disc/index.html.

Further Information. For clarifying information about the RFA, con-
tact Karen Harmon, Division of Discretionary Grants, TEA, (512) 463-
9269.

TRD-200602021

Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: April 5, 2006

2 2 2
Notice of Correction

The Texas Education Agency (TEA) published Request for Applica
tions (RFA) #701-06-011 concerning the Texas Science, Technology,
Engineering, and Math Academies (Texas STEM Academies) - Startup
Grantsinthe February 24, 2006, i ssue of the Texas Register (31 TexReg
1350).

The TEA is amending the Deadline for Receipt of Applications
paragraph in the Texas Register notice to read, "Applications must
be received in the Document Control Center of the TEA by 5:00
p.m. (Centra Time), Tuesday, May 23, 2006, to be considered for
funding." This correction amends the originally-published deadline
date of Thursday, May 18, 2006, and is reflective of the deadline stated
in the announcement letter and RFA posted on the TEA website at
http://www.tea.state.tx.us/opge/disc/index.html.

Further Information. For clarifying information about the RFA, con-
tact Karen Harmon, Division of Discretionary Grants, TEA, (512) 463-
9269.

TRD-200602023

Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: April 5, 2006

2 2 2
Notice of Correction

The Texas Education Agency (TEA) published Request for Applica
tions (RFA) #701-06-010 concerning the Texas Science, Technology,
Engineering, and Math Centers (Texas STEM Centers) Grants in the
February 24, 2006, issue of the Texas Register (31 TexReg 1351).

The TEA is amending the Deadline for Receipt of Applications
paragraph in the Texas Register notice to read, "Applications must
be received in the Document Control Center of the TEA by 5:00
p.m. (Central Time), Thursday, May 18, 2006, to be considered for
funding." This correction amends the originally-published deadline

date of Tuesday, April 18, 2006, and is reflective of the deadline stated
in the announcement letter and RFA posted on the TEA website at
http://www.tea state.tx.us/opge/disc/index.html.

Further Information. For clarifying information about the RFA, con-
tact Karen Harmon, Division of Discretionary Grants, TEA, (512) 463-
9269.

TRD-200602022

Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: April 5, 2006

4 4 4

Request for eGrant Applications Concerning Correspondence
Coursework Program for Migrant Secondary Students,
2006-2007

Eligible Applicants. The Texas Education Agency (TEA) isrequesting
eGrant applications under Request for Applications (RFA) #701-06-
016 from colleges and universities in Texas with credit-granting high
school distance |earning/correspondence coursework that meets Texas
graduation plan requirements. Courses approved by the TEA must al-
ready be in place. Eligible applicants must demonstrate a full under-
standing of the needs of migrant secondary studentsin Texas and must
demonstrate the capacity and ability to implement, operate, and man-
age the project on a statewide and nationwide basis.

Description. The purpose of the Correspondence Coursework Program
for Migrant Secondary Students is to provide alternative ways for mi-
grant secondary students to earn credits toward high school gradua-
tion. The applicant selected for funding will work on an intrastate
and interstate basis (with migrant projects both in Texas and up to 48
different states that receive Texas migrant students) to assign corre-
spondence coursework that meetsindividual students' graduation plan
requirements; to operate a toll-free 800 telephone number to provide
bilingual direct instructional support to students; to implement strate-
gies resulting in a correspondence course completion rate of at |east
75 percent; to offer a variety of grading options for the coursework;
to issue credit; to inform the appropriate Texas or out-of-state school
district/migrant education project of the credit granted; to record infor-
mation on the state’s migrant student database; to provide preparation
materialsfor the exit-level Texas Assessment of Knowledge and Skills;
to implement promotional activities resulting in at least 1,100 migrant
student enrollments; to maintain communication with participating mi-
grant students and educators inside and outside Texas; and to provide
arecognition activity for participating students who complete course-
work.

Dates of Project. The Correspondence Coursework Program for Mi-
grant Secondary Students will be implemented during the 2006-2007
school year. Applicants should plan for a starting date of no earlier
than September 1, 2006, and an ending date of no later than August
31, 2007. The applicant selected for funding under this grant program
is eligible to receive project funding for a second year. Continuation
funding for the second year will be based on satisfactory progress of
the grant objectives and activities; genera budget approva by the com-
missioner of education; continued funding by the U. S. Congress; and
submission of a request for continuation funding in the format and at
the time requested by the TEA.

Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $350,000 for the 2006-2007
school year. Thisprojectisfunded 100 percent from Migrant Education
Program federal funds.
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Selection Criteria. Applications will be scored based on the indepen-
dent reviewers' assessment of each applicant’s ability to carry out al
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the RFA to be considered for funding. The
TEA reserves theright to select from the highest-ranking applications
thosethat address all requirementsin the RFA and that are most advan-
tageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costsincurred in preparing a response.

Obtaining Accessto TEA's eGrants. The Correspondence Coursework
Program for Migrant Secondary Students grant application is available
only through TEA’s eGrants and may not be obtained or submitted by
any other means. The eGrant application will be available in eGrants
on or about April 17, 2006. To apply for access to eGrants, go to
http://www.tea.state.tx.us/opge/egrant/index.html. Under the "eGrants
Toolbox," select "Apply for eGrants Logon." Complete theform asin-
structed, obtain the required signatures, and send it to the TEA contact
listed on the form.

Further Information. For clarifying information about the eGrant RFA,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269.

Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Central Time),
May 25, 2006, to be considered for funding.

TRD-200602018

Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: April 5, 2006

¢ ¢ ¢

Request for eGrant Applications Concerning the Summer Work
Study Program for Migrant Secondary Students, 2006-2007

Eligible Applicants. The Texas Education Agency (TEA) isrequesting
eGrant applications under Request for Applications (RFA) #701-06-
015 from colleges and universities in Texas. Eligible applicants must
demonstrate a full understanding of the needs of migrant secondary
students in Texas and must demonstrate the capacity and ability toim-
plement, operate, and manage the project on a statewide basis.

Description. The purpose of the Summer Work Study Program for Mi-
grant Secondary Studentsisto provide, at aminimum, 100 eligible mi-
grant students with a six-week college or university work study experi-
ence by providing them dormitory housing on campus; by paying them
aminimum wage stipend, paid by the partnership entity, for meaning-
ful work experience in an office setting; and by providing participating
students alternative waysto earn credits toward high school graduation
in a college or university setting.

Dates of Project. The Summer Work Study Program for Migrant Sec-
ondary Students will be implemented during the 2006-2007 school
year. Applicants should plan for a starting date of no earlier than
September 1, 2006, and an ending date of no later than August 31, 2007.
The applicant selected for funding under this grant program is eligible
to receive project funding for a second year. Continuation funding for
the second year will be based on satisfactory progress of the grant ob-

jectivesand activities; general budget approval by the commissioner of
education; continued funding by the U. S. Congress; and submission
of arequest for continuation funding in the format and at the time re-
quested by the TEA.

Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $100,000 for the 2006-2007
school year. Thisprojectisfunded 100 percent from Migrant Education
Program federal funds.

Selection Criteria. Applications will be scored based on the indepen-
dent reviewers' assessment of each applicant’s ability to carry out al
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the RFA to be considered for funding. Ap-
plicants must partner with an entity that has the capacity to provide
funding to pay students a minimum wage for participating in a mean-
ingful work experiencein an office setting. The TEA reservestheright
to select from the highest-ranking applications those that address all
requirementsin the RFA and that are most advantageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Obtaining Access to TEA's eGrants. The Summer Work Study Pro-
gram for Migrant Secondary Students grant application is available
only through TEA’s eGrants and may not be obtained or submitted by
any other means. The eGrant application will be available in eGrants
on or about April 17, 2006. To apply for access to eGrants, go to
http://www.tea.state.tx.us/opge/egrant/index.html. Under the "eGrants
Toolbox," select "Apply for eGrants Logon." Complete the form asin-
structed, obtain the required signatures, and send it to the TEA contact
listed on the form.

Further Information. For clarifying information about the eGrant RFA,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269.

Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Centra Time),
May 25, 2006, to be considered for funding.

TRD-200602019

Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: April 5, 2006

¢ ¢ ¢

Request for eGrant Applications Concerning the Texas Migrant
Interstate Program, 2006-2007

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing eGrant applications under Request for Applications (RFA) #701-
06-014 from public school districts, including open-enroliment char-
ter schools; education service centers; and colleges and universitiesin
Texas. Eligibleapplicants must demonstrate afull understanding of the
needs of migrant secondary studentsin Texas and must demonstrate the
capacity and ability to implement, operate, and manage the project on
a statewide and nationwide basis.

Description. The purpose of the Texas Migrant Interstate Program
(TMIP) is to provide direct services and technical assistance related
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to intrastate and interstate coordination to Texas migrant students and
their families and migrant education program staff within and outside
Texas. To assist in meeting the needs of this population, which is most
at risk of not meeting the state's academic content and achievement
standards, the TMIP will coordinate with states that receive this target
population by offering certified bilingual counselors to work with mi-
grant students, home-based district personnel, migrant parents, and mi-
grant education program personnel in the receiving state on issues such
as appropriate student placement, credit accrual, and state achievement
testing.

Datesof Project. The TMIP will beimplemented during the 2006-2007
school year. Applicantsshould planfor astarting date of no earlier than
September 1, 2006, and an ending date of no later than August 31, 2007.
The applicant selected for funding under this grant programiseligible
to receive project funding for a second year. Continuation funding for
the second year will be based on satisfactory progress of the grant ob-
jectivesand activities; general budget approval by the commissioner of
education; continued funding by the U. S. Congress; and submission
of arequest for continuation funding in the format and at the time re-
quested by the TEA.

Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $500,000 for the 2006-2007
school year. Thisprojectisfunded 100 percent from Migrant Education
Program federal funds.

Selection Criteria. Applications will be scored based on the indepen-
dent reviewers' assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the RFA to be considered for funding. The
TEA reserves the right to select from the highest-ranking applications
those that address all requirementsin the RFA and that are most advan-
tageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Obtaining Access to TEA's eGrants. The TMIP grant application
is available only through TEA's eGrants and may not be obtained
or submitted by any other means. The eGrant application will be
available in eGrants on or about April 17, 2006. To apply for access
to eGrants, go to http://www.tea.state.tx.us/opge/egrant/index.html.
Under the "eGrants Toolbox," select "Apply for eGrants Logon."
Complete the form as instructed, obtain the required signatures, and
send it to the TEA contact listed on the form.

Further Information. For clarifying information about the eGrant RFA,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-92609.

Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Central Time),
May 25, 2006, to be considered for funding.

TRD-200602020

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Filed: April 5, 2006

4 4 4

Texas Commission on Environmental Quality

Notice of Comment Period and Announcement of Public
Meeting on Proposed Air Quality Standard Permits for Boilers

The Texas Commission on Environmental Quality (TCEQ) is provid-
ing an opportunity for public comment and will conduct a public meet-
ing to receive testimony concerning the proposed standard permit for
boilers for issuance under Texas Health and Safety Code, Texas Clean
Air Act, §382.05195, Standard Permit, and 30 TAC Chapter 116, Sub-
chapter F, Standard Permits.

PROPOSED STANDARD PERMIT

The TCEQ is proposing a new air quality standard permit for boil-
ers. This new standard permit will not replace the current permit by
rule (PBR), 30 TAC §106.183, Bailers, Heaters, and Other Combus-
tion Devices, for boilers under 40 million British thermal units per
hour (MMBtu/hr) but will provide another authorization mechanism
for boilers greater than 40 MM Btu/hr.

The New Source Review Program under Chapter 116 requires any
person who plans to construct any new facility or to engage in the
modification of any existing facility that may emit air contaminants
into the air of the state to obtain a permit in accordance with 30 TAC
§116.111, Genera Application; satisfy the de minimis criteria of 30
TAC §116.119, De Minimis Facilities or Sources; or satisfy the condi-
tions of a standard permit, a flexible permit, or a permit by rule before
any actua work is begun on the facility. A standard permit authorizes
the construction or modification of new or existing facilities that are
similar in terms of operations, processes, and emissions.

A standard permit is subject to the procedural requirements of 30 TAC
§116.603, Public Participation in Issuance of Standard Permits, which
includes a 30-day public comment period and a public meeting to pro-
vide an additional opportunity for public comment. Any person who
may be affected by the emission of air pollutants from facilities that
may be registered under the standard permit is entitled to submit writ-
ten or verbal comments regarding the proposed standard permit.

PUBLIC MEETING

A public meeting on the standard permit for boilers will be held in
Austin, Texas. The meeting will be structured for the receipt of oral or
written comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open discussion
with the audience will not occur during the meeting; however, TCEQ
staff will be available to discuss the proposed standard permit for boil-
ers 30 minutes prior to the meeting and staff will also answer questions
after the meeting. The public meeting will be held on May 16, 2006,
at 10:00 am, at the Texas Commission on Environmental Quality in
Building B, Room 201A, 12100 Park 35 Circle, Austin, Texas.

PUBLIC COMMENT AND INFORMATION

Copies of the proposed standard permit for boilers may be obtained
from the TCEQ web site at http://mwww.tceq.state.tx.us/permit-
ting/air/nav/nsr_news.html or by contacting the TCEQ, Office of
Permitting, Remediation, and Registration, Air Permits Division, at
(512) 239-1250. Comments may be mailed to Ms. Beryl Thatcher,
Texas Commission on Environmental Quality, Office of Permitting,
Remediation, and Registration, Air Permits Division, MC 163, PO.
Box 13087, Austin, Texas 78711-3087 or faxed to (512) 239-1070.
All comments should reference the proposed standard permit for
boilers. Comments must be received by 5:00 p.m. on May 19, 2006.
To inquire about the submittal of comments or for further information,
contact Ms. Thatcher at (512) 239-5374.
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Persons who have special communication or other accommodation
needs who are planning to attend the public meeting should contact the
TCEQ at (512) 239-1250. Requests should be made as far in advance
as possible.

TRD-200602016

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Filed: April 5, 2006

¢ ¢ ¢
Notice of Opportunity to Participate in Permitting Matters

A person may request to be added to a mailing list for public notices
processed through the Office of the Chief Clerk for air, water, and waste
permitting activities at the TCEQ. You may request to be added to:
(1) a permanent mailing list for a specific applicant name and permit
number; and/or (2) a permanent mailing list for a specific county or
counties.

Notethat arequest to be added to amailing list for aspecific county will
result in notification of all permitting matters affecting that particular
county.

To be added to amailing list, send us your name and address, clearly
specifying which mailing list(s) to which you wish to be added. Your
written request should be sent to the TCEQ, Office of the Chief Clerk,
Mail Code 105, PO. Box 13087, Austin, TX 78711-3087.

Public noticesissued by the Office of the Chief Clerk arealso available
for viewing at www.tceq.state.tx.us/comm_exec/cc/cc_db.html.

Individual members of the public who wish to inquire about the infor-
mation contained in this notice, or to inquire about other agency permit
applications or permitting processes, should call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040.

TRD-200602014

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 5, 2006

¢ ¢ ¢

Notice of Public Meeting and a Proposed Major Amendment
of a General Permit Authorizing the Discharge of Storm Water
Associated with Industrial Activities

Under §26.040 of the Texas Water Code, the Texas Commission
on Environmental Quality (TCEQ) proposes to amend and renew a
general permit (Texas Pollutant Discharge Elimination System Permit
No. TXRO050000) covering eligible storm water discharges and certain
types of non-storm water discharges to surface water in the state. The
proposed general permit appliesto the entire state of Texas.

PROPOSED GENERAL PERMIT. The Executive Director has pre-
pared a draft major amendment of an existing general permit that au-
thorizes the discharge of storm water associated with industrial activ-
ity and certain types of non-storm water from industria activities that
are grouped into thirty (30) similar sectors based on Standard Indus-
trial Classification Codes and Industrial Activity Codes. The proposed
changes to the general permit include: removal of the requirement for
afacility owner to sign the application for permit coverage; revisions
to the annual discharge monitoring report requirements to require re-
porting of results of compliance with numeric effluent limits; revisions
to benchmark reporting requirements; addition of requirement to main-

tain arain gauge for determination of representative storm events; and
revision of Sector J, related to Mineral Mining and Processing Facili-
ties, to require alternative permit coverage for certain quarries that are
addressed in the Texas Water Code, at §26.553. The general permit
specifies which facilities must obtain permit coverage, which are eligi-
blefor aconditional exclusion based on no exposure of industrial activ-
ity to storm water, which are eligible for coverage without submitting
anotice of intent, and which must obtain individual permit coverage.
Non-storm water discharges that are not specifically listed in the gen-
eral permit are not authorized by the general permit. No significant
degradation of high quality waters is expected, and existing uses will
be maintained and protected. Operators of facilities discharging storm
water runoff from activities described by Standard Industrial Classifi-
cation Code 4225 (General Warehousing and Storage) are hereby noti-
fied that the proposed general permit would provide coverage for cer-
tain facilities without submittal of a notice of intent, provided that cer-
tain technical requirements are met.

Theexecutivedirector hasreviewed thisaction for consistency with the
goals and policies of the Texas Coastal Management Program (CMP)
according to Coastal Coordination Council (CCC) regulations and has
determined that the action is consistent with applicable CMP goals and
policies.

A copy of thedraft general permit and fact sheet are availablefor view-
ing and copying at the TCEQ Office of the Chief Clerk located at the
TCEQ'sAustin office, at 12100 Park 35 Circle, Building F. These doc-
uments are also available at the TCEQ's sixteen (16) regional offices,
and are available at http://www.tceq.state.tx.us/goto/draftmsgp.

PUBLIC COMMENTS/PUBLIC MEETING. You may submit public
comments about this general permit in writing or orally at the public
meeting held by the TCEQ. The purpose of a public meeting isto pro-
vide an opportunity to submit comments and to ask questions about the
general permit. A public meeting is not a contested case hearing. The
public comment period will end at the conclusion of the public meet-
ing. The TCEQ will hold a public meeting on this general permit: 2:00
p.m., May 19, 2006; Texas Commission on Environmental Quality;
12100 Park 35 Circle; Building F, Room 2210; Austin, Texas 78753.

Written public comments must be received by the Office of the Chief
Clerk, MC 105, TCEQ, PO. Box 13087, Austin, TX 78711-3087 by
the end of the public comment period on May 19, 2006.

APPROVAL PROCESS. After the comment period, the Executive Di-
rector will consider &l the public comments and prepare a written re-
sponse. The response will be filed with the TCEQ Office of the Chief
Clerk at least 10 days before the scheduled Commission meeting when
the Commission will consider approva of the general permit. The
Commission will consider al public comment in making its decision
and will either adopt the Executive Director’s response or prepare its
own response. The Commission will issue its written response on the
general permit at the same time the Commission issues or denies the
general permit. A copy of any issued general permit and response to
comments will be made available to the public for inspection at the
agency’s Austin and regional offices. A notice of the Commission’s
action on the proposed genera permit and a copy of its response to
comments will be mailed to each person who made a comment. Also,
a notice of the Commission’s action on the proposed genera permit
and the text of its response to commentswill be published in the Texas
Register.

MAILING LISTS. Inadditionto submitting public comments, you may
ask to be placed on amailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to:
(1) the mailing list for this specific general permit; (2) the permanent
mailing list for a specific applicant name and permit number; and/or
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(3) the permanent mailing list for a specific county. Clearly specify the
mailing lists to which you wish to be added and send your request to
the TCEQ Office of the Chief Clerk at the address above. Unless you
otherwise specify, you will be included only on the mailing list for this
specific genera permit.

INFORMATION. If you need moreinformation about the permit or the
permitting process, please call the TCEQ Office of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.tceg.state.tx.us.

Further information may also be obtained by calling the TCEQ’s Water
Quality Division, Storm Water and Pretreatment Team, at (512) 239-
4671.

Si deseainformacion en Espanol, puede llamar 1-800-687-4040.

TRD-200601994

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 4, 2006

4 4 4

Notice of Public Hearing on Proposed Revisionsto 30 TAC
Chapter 114

The Texas Commission on Environmental Quality will conduct a pub-
lic hearing to receive testimony concerning revisionsto 30 TAC Chap-
ter 114, Control of Air Pollution from Motor Vehicles, under the re-
quirements of Texas Health and Safety Code, §382.017; Texas Govern-
ment Code, Chapter 2001, Subchapter B; and 40 Code of Federal Regu-
lations 851.102, of the United States Environmental Protection Agency
(EPA) regulations concerning state implementation plans (SIPs).

The proposed rulemaking would implement House Bill 3469 and
House Bill 2481, 79th Legidature, 2005. The proposed rulemaking
would establish rules for the Texas Clean School Bus Program as
directed by House Bill 3469. The proposed rulemaking would aso
clarify cost effectiveness requirements for the Texas Emissions Re-
duction Plan, establish a rebate grant program as part of the Texas
Emissions Reduction Plan, and provide for clarification of scrappage
requirements for repower and replacement projects under the Texas
Emissions Reduction Plan grant program as provided in House Bill
2481.

A public hearing on this proposal will be held in Austin, Texas on May
9, 2006, at 2:00 p.m. at the Texas Commission on Environmental Qual-
ity in Building F, Room 2210, located at 12100 Park 35 Circle. The
hearing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open discussion
during the hearing; however, an agency staff member will be available
to discuss the proposa 30 minutes prior to the hearing.

Persons who have specia communication or other accommodation
needs who are planning to attend the hearing should contact Holly
Vierk, Office of Lega Services, at (512) 239-0177. Requests should
be made as far in advance as possible.

Comments may be submitted to Holly Vierk, MC 205, Texas Register
Team, Office of Legal Services, Texas Commission on Environmental
Quality, PO. Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. All comments should reference Rule Project Number 2006-
016-114-EN. Comments must be received by 5:00 p.m., May 16, 2006.
Copies of the proposed rules can be obtained from the commission’s

Web site at http://mww.tceg.state.tx.us/nav/rules/propose_adopt.html.
For further information, please contact Erik Gribbin, Air Quality Plan-
ning and Implementation Division, at (512) 239-2590.

TRD-200601935

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Filed: March 31, 2006

4 4 4

Notice of Public Hearing on Proposed Revisionsto 30 TAC
Chapter 291, Utility Regulations

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) will conduct apublic hearing to receive comments concerning re-
visionsto 30 TAC Chapter 291, Utility Regulations, under the require-
ments of Texas Health and Safety Code, 8382.017, and Texas Govern-
ment Code, Chapter 2001, Subchapter B.

A public hearing on this proposa will be held in Austin on May 4,
2006, at 10:00 am., at the TCEQ complex in Building F, Room 2210,
located at 12100 Park 35 Circle. The hearing will be structured for the
receipt of oral or written comments by interested persons. Registration
will begin 30 minutes prior to the hearing. Individuals may present
oral statements when called upon in order of registration. A timelimit
may be established at the hearing to assure that enough timeisallowed
for every interested person to speak. There will be no open discussion
during the hearing; however, agency staff members will be available
to discuss the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.

The proposed revisions to Chapter 291 implement Texas Water Code
(TWC), §13.004, as added by House Bill (HB) 1358, 79th Legidlature,
2005; TWC, 813.187(c), as amended by HB 2301, 79th Legidature;
and TWC, §13.145, as amended by Senate Bill (SB) 1063, 79th Legis-
lature. SB 1063 also removes a provision enacted by SB 2, 77th Leg-
islature, 2001, that exempts from specific requirements a public utility
that provided service in only 24 counties on January 1, 2003. TWC,
§13.004 outlines the jurisdiction of the commission over certain water
supply or sewer service corporations. TWC, 813.187(c) clarifies that
the regulatory authority may disallow nonsupported costsin a rate ap-
plication. Additionally, new subsection (b) of TWC, §13.145 states,
"this section does not apply to a public utility that provided utility ser-
vicein only 24 counties on January 1, 2003." Finally, the commission
proposes revisionsto Chapter 291 relating to when a utility may not re-
cover rate case expenses, which may include attorney fees and expert
witness fees incurred as aresult of arate change application.

Persons planning to attend the hearing who have special communica-
tion or other accommodation needs should contact Lola Brown, Office
of Legal Services, at (512) 239-0348. Requests should be made as far
in advance as possible.

Comments may be submitted to Lola Brown, MC 205, Texas Register
Team, Office of Legal Services, Texas Commission on Environmental
Quality, PO. Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. All comments should reference Rule Project Number 2005-
061-291-PR. Comments must be received by 5:00 p.m., May 15, 2006.
Copies of the proposed rules can be obtained from the commission’s
Web site at http://mww.tceg.state.tx.us/nav/rules/propose_adopt.html.
For further information, please contact Doug Holcomb, Utilities and
Districts Section, at (512) 239-4691.

TRD-200601946
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Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Filed: March 31, 2006

¢ ¢ ¢

Notice of a Public Hearing on Proposed Revisions to 30 TAC
Chapter 293

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive comments concerning revisions to
30 TAC Chapter 293, Water Districts, under the requirements of Texas
Health and Safety Code, 8382.017 and Texas Government Code, Chap-
ter 2001, Subchapter B.

The proposed rulemaking would implement House Bills 828, 1208,
1644, 1673, and 1763 and Senate Bill 693, 79th Legidature, 2005,
Regular Session. The proposed rulemaking would provide certain dis-
tricts greater flexibility in contracting and in funding of certificate of
convenience and necessity costs; allow a water supply corporation in
converting to a special utility district to request certain powers to be
considered and granted by the commission; modify notice, hearing,
rulemaking, and permitting procedures for groundwater conservation
districts; provide for consistency between bond anticipation note rules
and feasibility rules; clarify application requirements for a district to
obtain road utility district powers; and provide for application require-
ments for a district to obtain commission approval of road bonds.

A public hearing on this proposal will be held in Austin on May 11,
2006, at 10:00 am. in Building B, Room 201A, at the commission’s
central office, located at 12100 North IH-35. The hearing will be struc-
tured for the receipt of oral or written comments by interested persons.
Individual s wishing to present oral statementswill be asked to register.
A time limit may be established at the hearing to assure that enough
timeisalowed for every interested person to speak. There will be no
open discussion during the hearing; however, agency staff members
will be available to discuss the proposal 30 minutes prior to the hear-
ing.

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Patricia
Durén, Office of Lega Services at (512) 239-6087. Reqguests should
be made as far in advance as possible.

Comments may be submitted to Patricia Durén, MC 205, Texas
Register Team, Office of Lega Services, Texas Commission on
Environmental Quality, PO. Box 13087, Austin, Texas 78711-3087 or
faxed to (512) 239-4808. All comments should reference Rule Project
Number 2005-058-293-PR. Comments must be received by 5:00 p.m.,
May 15, 2006. Copies of the proposed rules can be obtained from the
commission’'s Web site at http://www.tceg.state.tx.us/nav/rul es/pro-
pose_adopt.html.  For further information, please contact Randy
Nelson, Utilities and Districts Section, at (512) 239-6160.

TRD-200601936

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Filed: March 31, 2006

14 14 14
Notice of Water Quality Applications

The following notices were issued during the period of March 28, 2006
through March 31, 2006.

The following require the applicants to publish notice in the news-
paper. The public comment period, requests for public meetings, or
reguests for a contested case hearing may be submitted to the Office
of the Chief Clerk, Mail Code 105, PO. Box 13087, Austin, Texas
78711-3087, WITHIN 30 DAYS OF THE DATE OF NEWSPAPER
PUBLICATION OF THIS NOTICE.

CITY OF BARTLETT has applied for a renewa of TPDES Permit
No. 10880-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 325,000 gallons per
day. The facility is located approximately 0.5 mile northeast of the
intersection of State Highway 95 and Farm-to-Market Road 487 in the
City of Bartlett in Bell County, Texas.

D-BAR-B WATER-WASTEWATER SUPPLY CORPORATION has
applied for a new permit, proposed Texas Pollutant Discharge Elim-
ination System (TPDES) Permit No. WQ0014628001, to authorize the
discharge of treated domestic wastewater at adaily average flow not to
exceed 24,000 gallons per day. The facility is located approximately
one half mile north of the point where Dowdy Ferry Road crosses the
Trinity River, on the east side of Dowdy Ferry Road in Dallas County,
Texas.

EXXONMOBIL OIL CORPORATION which operates the Houston
Olefins Plant, a petrochemica plant manufacturing ethylene, propy-
lene, crude butadiene, and crude benzene (dripoline), has applied to
for a major amendment to TPDES Permit No.  WQ0000393000 to
authorize the addition of Outfall 102, that will discharge storm water
and specified non-storm water discharges on an intermittent and flow
variable basis. The current permit authorizes the discharge of treated
process wastewater and utility wastewaters, hydrostatic test water, and
storm water at a daily average flow not to exceed 1,500,000 gallons
per day via Outfall 001 and storm water following first flush and in-
cidental discharges of process wastewater, utility wastewater, and hy-
drostatic test water on an intermittent and flow variable basis via Out-
fall 002. Thefacility is located at 9822 La Porte Freeway in the City
of Houston, Harris County, Texas. The effluent is discharged to an
unnamed drainage ditch located on adjacent property; thence to Sims
Bayou Tidd, part of the Houston Ship Channel/Buffalo Bayou Tidal,
in Segment No. 1007 of the San Jacinto River Basin.

CITY OF PARIShasapplied to the Texas Commission on Environmen-
tal Quality (TCEQ) for arenewa of TPDES Permit No. 10479-002,
which authorizesthe discharge of treated domestic wastewater at an an-
nual average flow not to exceed 7,250,000 gallons per day. The current
permit also authorizes the disposal of treated domestic wastewater via
irrigation of the sludge land application site which consists of approx-
imately 170 acres. The current permit authorizes the land application
of sewage sludge for beneficial use on 170 acres. The applicant has
aso applied to the TCEQ for approval of a substantial modification
to its pretreatment program under the TPDES program. The facility
is located approximately one half mile east of U.S. Highway 271 and
1.7 miles northeast of the intersection of Farm-to-Market Road 1499
and U.S. Highway 271, six miles north of the City of Parisin Lamar
County, Texas. The irrigation and sludge disposal site are located ap-
proximately three miles northeast of the wastewater treatment plant.

TEXAS PARKS AND WILDLIFE DEPARTMENT has applied for a
renewal of TPDES Permit No. 11718-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 35,000 gallons per day. The facility islocated 500 feet east of
Park Road 48 and approximately 3,500 feet due south of the intersec-
tion of U. S. Highway 190 and Park Road 48 in Jasper County, Texas.

TRD-200602015
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LaDonna Castafuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 5, 2006

L4 L4 L4
Notice of Water Rights Application
Notice issued March 31, 2006:

NOTICE OF AN APPLICATION FOR AN EXTENSION OF TIME
TO COMPLETE CONSTRUCTION OF A PROJECT AUTHORIZED
BY AN AGREED ORDER TO CERTIFICATE OF ADJUDICATION
NO. 21-3214; City of Corpus Christi, PO. Box 9277, Corpus Christi,
Texas 78469, as applicant and managing entity; the Nueces River Au-
thority, PO. Box 349, Uvalde, Texas 78802; and the City of Three
Rivers, PO. Drawer 580, Three Rivers, Texas 78071; applicants, have
applied to the Texas Commission on Environmental Quality (TCEQ)
for an Extension of Timeto Complete Construction pursuant to 11.145,
Texas Water Code, and Texas Commission on Environmental Quality
Rules 30 TAC 295.1, et seq. Subparagraph 2.f.2. of the April 5, 2001
Agreed Order to Certificate of Adjudication No. 21-3214 states that
the applicants to construct and operate a conveyance facility to deliver
water from the Nueces River , Nueces River Basin to the Upper Rincon
Bayou, San Antonio-Nueces Coastal Basin. Subparagraph 2.f.4. of the
Agreed Order states that construction necessary to implement subpara-
graph 2.f.1. shall be accomplished by December 31, 2001, and work
necessary to accomplish subparagraph 2.f.2. shall be accomplished by
January 31, 2002. The most current modification to the Agreed Order
was issued on June 16, 2005 which extended the date to accomplish
subparagraph 2.f.2. to January 31, 2006. The applicants seek autho-
rization for athird extension of time to modify subparagraph 2.f.4. of
the April 5, 2001 Agreed Order to extend the date necessary to accom-
plish subparagraph 2.f.2. to January 31, 2007. The Commission shall
consider whether there has been sufficient due diligence and justifica-
tion for delay for the City to complete the work required by subpara-
graphs 2.f.1 and 2.f.2 of the April 5, 2001 Agreed Order, and decide
whether the privileges granted in that order shall be alowed to auto-
matically terminate, thereby reinstating the provisions of the April 28,
1995 Agreed Order. The application and a portion of the required fees
were received on December 16, 2005. Additional information and fees
were received on January 17, 2006. The application was declared ad-
ministratively complete and accepted for filing with the Office of the
Chief Clerk on January 31, 2006. Written public comments and re-
quests for a public meeting should be received in the Office of Chief
Clerk, at the address provided in the information section below, within
30 days of the date of newspaper publication of the notice.

INFORMATION SECTION

A public meeting is intended for the taking of public comment, and is
not a contested case hearing.

The Executive Director can consider approval of an application unless
awritten request for acontested case hearing isfiled. To request acon-
tested case hearing, you must submit the following: (1) your name (or
for agroup or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in away not common to the general public.
You may a so submit any proposed conditionsto the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If ahearing request isfiled, the Executive Director will not issuethe re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, PO. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additiona information, individual
members of the genera public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can befound at our web site at www.tceq.state.tx.us. Si deseainforma-
cién en Espariol, puede llamar a 1-800-687-4040.

TRD-200602013

LaDonna Castafuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: April 5, 2006

L4 L4 L4
Proposed Enforcement Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this caseis M ay 15, 2006.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changesto an AO are made in response
to written comments.

A copy of each proposed AQ is available for public inspection at both
the commission’scentral office, located at 12100 Perk 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cableregiona officelisted as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at PO. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on May 15, 2006.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are availableto discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission inwrit-
ing.

(1) COMPANY: Beacon Estates Water Supply Corporation; DOCKET
NUMBER: 2006-0129-PWS-E; IDENTIFIER: Regulated Entity
Reference Number (RN) RN101262897; LOCATION: Brookshire,
Waller County, Texas, TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC 8§290.109(c)(2)(A)(ii) and (f)(1)(B),
§290.122(a)(4) and (c)(2)(A), and THSC, §341.033(d), by failing
to collect and submit routine bacteriological samples, by failing to
post public notice of the violation, by exceeding the acute maximum
contaminant level for coliform bacteria, and by failing to rescind the
boil water notice (BWN) in the same manner as initiating the BWN;
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and 30 TAC §290.51(a)(3) and the Code, 85.702, by failing to pay
public health service fees; PENALTY: $2,340; ENFORCEMENT
COORDINATOR: Michael Limos, (512) 239-5839; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(2) COMPANY: Dinesh Patel dba Benbrook Corner Store; DOCKET
NUMBER: 2005-2033-PST-E; IDENTIFIER: RN101537983; LOCA -
TION: Benbrook, Tarrant County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULE VIOLATED: 30
TAC 8115.245(2) and THSC, §382.085(b), by failing to verify proper
operation of the Stage |1 equipment; 30 TAC 8§334.50(b)(1)(A) and (2)
and the Code, §26.3475(a) and (c)(1), by failing to monitor the un-
derground storage tanks (USTs) for releases and by failing to provide
proper release detection; and 30 TAC 8334.48(c), by failing to con-
duct effective manual or automatic inventory control proceduresfor al
USTs, PENALTY: $5,520; ENFORCEMENT COORDINATOR: Kent
Heath, (512) 239-4575; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(3) COMPANY: Buddy’s Testers, Inc.; DOCKET NUMBER: 2006-
0248-WQ-E; IDENTIFIER: RN101903219; LOCATION: Sweetwa-
ter, Nolan County, Texas; TYPE OF FACILITY: oil field equipment;
RULE VIOLATED: 30 TAC §281.25(a)(4) and 40 Code of Federal
Regulations (CFR) §122.26(a)(1)(ii), by failing to obtain authorization
to discharge storm water associated with industrial activity to water
in the state; PENALTY: $640; ENFORCEMENT COORDINATOR:
Pamela Campbell, (512) 239-4493; REGIONAL OFFICE: 1977 In-
dustrial Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

(49) COMPANY: Coast to Coast Investments, Inc. dba Car-
ryon; DOCKET NUMBER: 2005-2010-MLM-E; IDENTIFIER:
RN102356557; LOCATION: San Antonio, Bexar County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §334.51(b)(2)(C) and the Code,
§26.3475(c)(2), by failing to equip the UST with a valve or other
device designed to automatically shut off the flow of regulated sub-
stances; 30 TAC §334.50(b)(1)(A) and (2)(A)(i)(I11) and the Code,
§26.3475(a) and (c)(1), by failing to monitor the USTs for releases
and by failing to provide proper rel ease detection and by failing to test
the line leak detector for performance and operationa reliability; 30
TAC §334.48(c), by failing to conduct effective manual or automatic
inventory control procedures for all USTs, 30 TAC §334.7(d)(3),
by failing to amend the registration of any changes to reflect the
current status of the UST system; and 30 TAC §213.4(k), by failing
to comply with the approved Water Pollution Abatement Plan for
USTs existing on the Edwards Aquifer Recharge Zone; PENALTY:
$7,752; ENFORCEMENT COORDINATOR: Deana Holland, (512)
239-2504; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(5) COMPANY: Comal County; DOCKET NUMBER: 2005-2062-
PWS-E; IDENTIFIER: RN101202745; LOCATION: Canyon City,
Comal County, Texas; TYPE OF FACILITY: sports park and recre-
ation area with a public water supply; RULE VIOLATED: 30
TAC §290.109(c)(2)(A)(i) and THSC, §341.033(d), by failing to
conduct routine monthly bacteriological monitoring; and 30 TAC
§290.122(c)(2)(B), by failing to provide public notification of the
failure to conduct routine bacteriological monitoring; PENALTY:
$1,250; ENFORCEMENT COORDINATOR: Rebecca Clausewitz,
(210) 490-3096; REGIONAL OFFICE: 14250 Judson Road, San
Antonio, Texas 78233-4480, (210) 490-3096.

(6) COMPANY: ConocoPhillips Pipe Line Company; DOCKET
NUMBER: 2006-0157-AlR-E; IDENTIFIER: RN100213313; LO-
CATION: Goldsmith, Ector County, Texas, TYPE OF FACILITY:
crude oil storage terminal and pump station; RULE VIOLATED: 30

TAC §122.146(2) and THSC, §382.085(b), by failing to submit the
annual permit compliance certificationin atimely manner; PENALTY:
$1,540; ENFORCEMENT COORDINATOR: Cari-Michel LaCaille,
(512) 239-1387; REGIONAL OFFICE: 3300 North A Street, Building
4, Suite 107, Midland, Texas 79705-5404, (915) 570-1359.

(7) COMPANY: Continental Carbon Company; DOCKET NUMBER:
2006-0039-AIR-E; IDENTIFIER: RN102321577; LOCATION: Sun-
ray, Moore County, Texas, TYPE OF FACILITY: carbon black plant;
RULE VIOLATED: 30 TAC §122.145(2)(A) and (C), §122.146(1),
and THSC, §382.085(b), by failing to submit the annual permit com-
pliance certification and its associated deviation report; and 30 TAC
§116.115(c), Permit Number 9449, and THSC, §382.085(b), by failing
to provide documentation of daily visual plant inspections; PENALTY:
$4,080; ENFORCEMENT COORDINATOR: Cari-Michel LaCaille,
(512) 239-1387; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(8) COMPANY: Delek Refining, Limited; DOCKET NUMBER:
2006-0028-AIR-E; IDENTIFIER: RN100222512; LOCATION: Tyler,
Smith County, Texas, TYPE OF FACILITY: petroleum refinery;
RULE VIOLATED: 30 TAC §101.211(a) and THSC, §382.085(b), by
failing to report unauthorized emissions resulting from an emissions
event; and 30 TAC 8116.115(b)(2)(F) and (c), Permit Number 4902,
and THSC, 8382.085(b), by failing to prevent emissions during a
scheduled maintenance; PENALTY: $3,411; ENFORCEMENT CO-
ORDINATOR: Samuel Short, (512) 239-5363; REGIONAL OFFICE:
2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(9) COMPANY: Eagle Railcar Services, L.P; DOCKET NUMBER:
2005-2059-AIR-E; IDENTIFIER: RN102955150; LOCATION:
Elkhart, Anderson County, Texas, TYPE OF FACILITY: railcar
maintenance and repair; RULE VIOLATED: 30 TAC 8§122.146(1),
(2), and (4) and THSC, §382.085(b), by failing to submit the annual
compliance certification and by failing to comply with al terms
and conditions codified in the permit and any provisional terms
and conditions required to be included in the permit; PENALTY:
$7,560; ENFORCEMENT COORDINATOR: Sherronda Martin,
(713) 767-3500; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.

(10) COMPANY: ExxonMobil Qil Corporation; DOCKET NUM-
BER: 2005-1903-AIR-E; IDENTIFIER: RN100542844; LOCATION:
Beaumont, Jefferson County, Texas, TYPE OF FACILITY: indus-
trial organic chemical manufacturing; RULE VIOLATED: 30 TAC
§8101.20(3), 111.111(a)(4)(A), and 116.115(c), New Source Review
Air Permit Numbers 7799/PSD-TX-860 and 18838/PSD-TX-843,
and THSC, §382.085(b), by failing to comply with permitted and
visible emissions limits; and 30 TAC §101.201(a)(1)(B) and THSC,
§382.085(b), by failing to submit a timely emissions event report;
PENALTY: $13,494; ENFORCEMENT COORDINATOR: Terry
Murphy, (512) 239-5025; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1892, (409) 898-3838.

(11) COMPANY: ExxonMobil Corporation; DOCKET NUMBER:
2005-2066-AIR-E; IDENTIFIER: RN102574803; LOCATION: Bay-
town, Harris County, Texas; TYPE OF FACILITY: chemica plant;
RULE VIOLATED: 30 TAC §116.715(a), Flexible Permit Number
20211, and THSC, §382.085(b), by failing to prevent the unauthorized
emissions of isobutylene; PENALTY: $2,820; ENFORCEMENT
COORDINATOR: John Muennink, (361) 825-3100; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(12) COMPANY: ExxonMobil Corporation; DOCKET NUMBER:
2005-2070-AIR-E; IDENTIFIER: RN102212925; LOCATION: Bay-
town, Harris County, Texas; TYPE OF FACILITY: chemica plant;
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RULE VIOLATED: 30 TAC §116.715(a), Flexible Permit Number
3452, and THSC, §382.085(b), by failing to prevent unauthorized
emissions; and 30 TAC §101.201(a)(1)(B) and THSC, §382.085(b), by
failing to submit initial notification after the discovery of an emissions
event; PENALTY: $10,807; ENFORCEMENT COORDINATOR:
John Muennink, (361) 825-3100; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(13) COMPANY: Harris County Water Control and Improvement
District Number 70; DOCKET NUMBER: 2006-0142-MWD-E;
IDENTIFIER: RN102183654; LOCATION: Crosby, Harris County,
Texas; TYPE OF FACILITY: wastewater treatment; RULE VIO-
LATED: 30 TAC 8305.125(1) and (17), Texas Pollutant Discharge
Elimination System (TPDES) Permit Number 10530001, and the
Code, §26.121(a), by failing to comply with the permit effluent limits
for ammonia-nitrogen and by failing to submit atimely annual sludge
report; PENALTY: $2,083; ENFORCEMENT COORDINATOR:
Catherine Albrecht, (713) 767-3500; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(14) COMPANY: H.R.N. Inc. dba Collins Food Mart; DOCKET
NUMBER: 2006-0059-PST-E; IDENTIFIER: RN101532232; LO-
CATION: Arlington, Tarrant County, Texas, TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULE VIOLATED:
30 TAC 8§334.7(d)(3), by failing to notify the agency of any change
or additional information regarding USTs, 30 TAC 8115.245(2)
and THSC, §382.085(b), by failing to verify proper operation of
the Stage Il equipment; and 30 TAC §334.50(b)(2)(A)()(11l) and
(@ii)(1), and the Code, §26.3475(a), by failing to test the line leak
detectors and by failing to provide release detection; PENALTY:
$5,040; ENFORCEMENT COORDINATOR: Rgjesh Acharya, (512)
239-0577; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(15) COMPANY: Kaneka Texas Corporation; DOCKET NUMBER:
2005-1943-AlR-E; IDENTIFIER: RN100218841; LOCATION:
Pasadena, Harris County, Texas, TYPE OF FACILITY: chemical
manufacturing; RULE VIOLATED: 30 TAC §101.201(a)(2)(D) and
THSC, 8§382.085(b), by failing to identify the proper process unit or
area on the initial and final emissions event notification form; and
30 TAC 8§116.115(c) and §116.116(a), Air Permit Number 9092, and
THSC, §382.085(b), by failing to prevent the unauthorized release
of air contaminants into the atmosphere; PENALTY: $7,904; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(16) COMPANY: Kauser Energy, Inc. dba Kaiser Food Mart
3, DOCKET NUMBER: 2005-1958-PST-E; IDENTIFIER:
RN102653037; LOCATION: Ddllas, Dallas County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance; PENALTY: $1,968; ENFORCEMENT
COORDINATOR: Deana Holland, (512) 239-2504; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(17) COMPANY: City of Lubbock; DOCKET NUMBER:
2005-2013-MWD-E; IDENTIFIER: RN101609949; LOCATION:
Lubbock, Lubbock County, Texas, TYPE OF FACILITY: water
reclamation plant; RULE VIOLATED: 30 TAC §305.125(1), TPDES
Permit Number 10353002, and the Code, §26.121(a), by failing to
comply with the permitted effluent limits for five-day biochemical
oxygen demand and total suspended solids; PENALTY: $13,140;
ENFORCEMENT COORDINATOR: Brent Hurta, (512) 239-6589;
REGIONAL OFFICE: 4630 50th Street, Suite 600, Lubbock, Texas
79414-3520, (806) 796-7092.

(18) COMPANY: McCarty Road Landfill TX, L.R; DOCKET
NUMBER: 2005-1225-MSW-E; IDENTIFIER: RN100213602; LO-
CATION: Houston, Harris County, Texas, TYPE OF FACILITY:
landfill; RULE VIOLATED: 30 TAC §330.114(5) and Permit Number
261A, by failing to follow procedures for the detection and prevention
of disposa of prohibited waste; and 30 TAC §330.4(b) and Permit
Number 261A, by failing to prohibit the disposal of unauthorized
oilfield waste; PENALTY: $40,061; ENFORCEMENT COORDINA-
TOR: Edward Moderow, (512) 239-2680; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(19) COMPANY: Prater Equipment Company, Inc. dba PEC Materials
Reid Pit; DOCKET NUMBER: 2004-0911-WQ-E; IDENTIFIER:
RN104285267; LOCATION: Caddo, Stephens County, Texas, TYPE
OF FACILITY: surface mining operation; RULE VIOLATED: 30
TAC §281.25(a)(4) and 40 CFR §122.26(a), by failing to obtain autho-
rization to discharge storm water associated with industrial activity;
PENALTY: $6,400; ENFORCEMENT COORDINATOR: Harvey
Wilson, (512) 239-0321; REGIONAL OFFICE: 1977 Industrial
Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

(20) COMPANY: Shawn & Shawn, Inc.; DOCKET NUMBER: 2003-
0897-PST-E; IDENTIFIER: RN101799559, Petroleum Storage Tank
Facility Identification Number 0044874; LOCATION: Crowley, Tar-
rant County, Texas; TY PE OF FACILITY: convenience store with re-
tail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; PENALTY:
$3,200; ENFORCEMENT COORDINATOR: Dana Shuler, (512) 239-
2505; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(21) COMPANY: Southwest Laminates, Inc.; DOCKET NUMBER:
2005-1915-AIR-E; IDENTIFIER: RN100661750; LOCATION: El
Paso, El Paso County, Texas; TYPE OF FACILITY: foam lamination
plant; RULE VIOLATED: 30 TAC 8§116.115(c), Permit Number
38517, and THSC, §382.085(b), by failing to comply with the maxi-
mum allowable emission rate table for particulate matter, hydrochloric
acid, hydrocyanic acid, and volatile organic compound emissions,
by failing to conduct testing on acid scrubbers, and by failing to
fit scrubbers with continuous monitoring equipment; and 30 TAC
§111.111(a)(1)(B) and THSC, 8§382.085(b), by failing to meet opacity
requirements; PENALTY: $15,836; ENFORCEMENT COORDINA-
TOR: Samuel Short, (512) 239-5363; REGIONAL OFFICE: 1977
Industrial Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

(22) COMPANY: City of Temple; DOCKET NUMBER: 2006-0117-
PWS-E; IDENTIFIER: RN101249308; LOCATION: Temple, Bell
County, Texas, TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §290.44(h)(1)(A), by failing to install backflow
prevention assemblies; 30 TAC §290.42(d)(13), by failing to properly
identify al chemical feed lines; and 30 TAC §290.46(t) by failing to
post an ownership sign at the membrane surface water treatment plant;
PENALTY: $796; ENFORCEMENT COORDINATOR: Amanda
King-Zrubek, (512) 239-0824; REGIONAL OFFICE: 6801 Sanger
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(23) COMPANY: Texas Department of Public Safety; DOCKET
NUMBER: 2005-1847-PST-E; IDENTIFIER: RN101045656; LOCA-
TION: Lubbock, Lubbock County, Texas; TYPE OF FACILITY: state
law enforcement office; RULE VIOLATED: 30 TAC §334.51(b)(2)(B)
and the Code, §26.3475(c)(2), by failing to equip the UST fill tubewith
a spill container or catchment basin; and 30 TAC 8334.50(b)(1)(A)
and the Code, §26.3475(c)(1), by failing to monitor USTs for rel eases;
PENALTY: $2,100; ENFORCEMENT COORDINATOR: Deana
Holland, (512) 239-2504; REGIONAL OFFICE: 4630 50th Street,
Suite 600, Lubbock, Texas 79414-3520, (806) 796-7092.
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(24) COMPANY: Texas Department of Public Safety; DOCKET
NUMBER: 2005-1465-PST-E; IDENTIFIER: RN102718848; L OCA-
TION: Texarkana, Bowie County, Texas, TYPE OF FACILITY: state
law enforcement office; RULE VIOLATED: 30 TAC §334.50(b)(1)(A)
and the Code, §26.3475(c)(1), by failing to monitor USTsfor releases,
PENALTY: $2,000, ENFORCEMENT COORDINATOR: Nadia
Hameed, (713) 767-3500; REGIONAL OFFICE: 2916 Teague Drive,
Tyler, Texas 75701-3756, (903) 535-5100.

(25) COMPANY: The Lubrizol Corporation; DOCKET NUMBER:
2005-1554-A1R-E; IDENTIFIER: RN100221589; LOCATION: Deer
Park, Harris County, Texas; TYPE OF FACILITY: chemica man-
ufacturing; RULE VIOLATED: 30 TAC §116.115(c), Air Permit
Number 19465, and THSC, §382.085(b), by failing to route waste
streams from the storage tank to the incinerator which resulted
in unauthorized akyphenol emissions; and 30 TAC §122.143(4)
and THSC, §382.085(b), by failing to amend the federal operating
permit to include emission point numbers; PENALTY: $42,720; EN-
FORCEMENT COORDINATOR: John Muennink, (361) 825-3100;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(26) COMPANY: Trany Inc. dba MS Express 722; DOCKET NUM-
BER: 2006-0116-PST-E; IDENTIFIER: RN101846384; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $2,520; ENFORCEMENT COORDINATOR:
Rajesh Acharya, (512) 239-0577; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(27) COMPANY: Valero Refining-Texas, L.P; DOCKET NUMBER:
2006-0012-AlR-E; IDENTIFIER: RN100238385; LOCATION: Texas
City, Galveston County, Texas; TYPE OF FACILITY: petroleum re-
finery; RULE VIOLATED: 30 TAC §117.520(c)(2)(A)(i) and THSC,
§382.085(b), by failing to install continuous emissions monitoring
systems; PENALTY: $28,440; ENFORCEMENT COORDINATOR:
Kimberly Mordes, (713) 767-3500; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(28) COMPANY: City of Wichita Falls; DOCKET NUMBER:
2006-0027-WQ-E; IDENTIFIER: RN102980687 and RN103049557,;
LOCATION: Wichita Falls, Wichita County, Texas; TYPE OF FA-
CILITY: landfill and transfer station; RULE VIOLATED: 30 TAC
§281.25(a)(4) and 40 CFR 8122.26(a), by failing to obtain authoriza-
tion to discharge storm water associated with industrial activity; and
30 TAC §334.22(a) and the Code, §5.702, by failing to pay late fees;
PENALTY: $1,824; ENFORCEMENT COORDINATOR: Pamela
Campbell, (512) 239-4493; REGIONAL OFFICE: 1977 Industrial
Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

TRD-200601992

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Filed: April 4, 2006

2 2 2
Texas Ethics Commission
List of Late Filers

Listed below are the names of filersfrom the Texas Ethics Commission
who did not file reports, or failed to pay penalty finesfor late reportsin
reference to the listed filing deadline. If you have any questions, you
may contact Robbie Miller at (512) 463-5800 or (800) 325-8506.

Deadline: 8 Day Pre-Election Report Due October 31, 2005

Margaret Doescher, Kingwood Area Republican Women's Club, 2638
Pine Cone Dr., Kingwood, Texas 77339

Deadline: December Monthly Report due December 5, 2005

Robert Aguirre, All Children Matter, Texas, PO. Box 1864, Austin,
Texas 78767

Deadline: Semiannual GPAC/SPAC Report Due January 17, 2006

Irismelda R. Benavides, Austin Women's Political Caucus, PO. Box
1107, Austin, Texas 78767

Anthony E. Bond, Irving Citizens for Truth, 4109 W. Northgate, Suite
824, Irving, Texas 75062

James S. Bowieg, Citizensfor Term Limitation, PO. Box 16855, Hous-
ton, Texas 77222-6855

Ron F. Branson, Metrocrest Republican Club PAC, PO. Box 110535,
Carrollton, Texas 75011-0535

Stanley J. Briers, Plumbing Air Conditioning Mechanical Contractors
Assoc. PAMCA Health & Safety Fund, 219 Whispering Oaks, Taylor
Lake Village, Texas 77586

Joanne M. Cade, San Jacinto Republican Women, 5500 Genoa Red
Bluff, Pasadena, Texas 77505

Jim R. Davisson, Moving Bedford Forward, PO. Box 12, Bedford,
Texas 76095

Paul J. Gebolys, Woodlands Voter Information Project, 594 Sawdust
Rd., Ste. 214, The Woodlands, Texas 77380

Louis T. Gettermann 11, The Tony Dale Campaign, 3101 Appennini
Way, Cedar Park, Texas 78613

Kathryn C. Hampton, Generation Democrat, 13802 Ridge Farm, San
Antonio, Texas 78230

Laura L. Harden, Concerned Citizens of Venus, 501 W. County Road
109, Venus, Texas 76084

Bryan E. Hartmann, Democratic Texas Political Action Committee,
3330 Matlock Rd., Ste. 108, Arlington, Texas 76015

Steven J. Jewell, Bexar County Democratic Party, 3711 Medica Dr.
#2711, San Antonio, Texas 78229

BrendaA. Kindt, DallasBOMA Political Action Committee, 16633 N.
Dallas Pkwy., Ste. 200, Addison, Texas 75001

Vince Leibowitz, Van Zandt County Democratic Executive Committee
(CEC), PO. Box 217, Canton, Texas 75103

Grant Martin, Progressive Votersin Action, 2126 Gillette St., Houston,
Texas 77006

Charles M. Miles, Black Voter Action Project, 7204 Marywood Cir.,
Austin, Texas 78723

David E. Morris, Stonewall Democrats of Dallas PAC, 5203 Denton
Dr., Ddlas, Texas 75235

Sarah J. Phillips, Texas Assn. of Financial & Tax Specialists, 6111 FM
1960 Rd. W., Ste. 104, Houston, Texas 77069

Chris J. Sawyer, Regions Financial Corporation PAC, 417 20th St.,
North, Birmingham, Alabama 35203

Eric W. Thode, Republican Party of Fort Bend County (CEC), 231
River Grove Rd., Sugar Land, Texas 77478-4749

Susan Jo Tipton, Robertson County Republican Women, Rt. 2 Box
630, Hearne, Texas 77859
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Lynda P. Vine, Foundation Appraisers Codlition of Texas PAC, 6106
Vance Jackson Rd. #2, San Antonio, Texas 78230-3373

Brian J. Welkes, Republican Liberty PAC, 7715 Robin Rd., Dallas,
Texas 75209

Frank Williams, Jasper County Democratic Co-Ordinated Committee,
PO. Box 399, Buna, Texas 77612

Wanda Williams, Glass, Molders, Potter, Plastics & Allied Workers
Local #216, 1507 Gleason Avenue, Cleburne, Texas 76033-6737

Kristi A. Willis, Capital Area Democratic Women PAC, PO. Box
12962, Austin, Texas 78711-2962

Tom Yturri, Texas Academy of Physician Assistants - PAC, 401 West
15th St., Austin, Texas 78701

Deadline: Semiannual JC/OH Report Due January 17, 2006
Boyd W. Bauer, PO. Box 1436, Beeville, Texas 78104-1436

Dennis H. Bonnen, 4 Oak PI., Angleton, Texas 77515-3451

Jack F. Borden Sr., PO. Box 191913, Dallas, Texas 75219-8509

Scott Cain, PO. Box 1117, Cleburne, Texas 76033-1117

James A. Cooper, PO. Box 800052, Houston, Texas 77280-0052

C. Brandon Creighton, 10235 Holly Grove, Conroe, Texas 77304-4960
Darlene Ewing, 9330 Amberton Pkwy. #2200, Dallas, Texas 75243

Michelle A. Fling, 3204 Manchaca Rd. #211, Austin, Texas 78704-
5925

Guillermo Gandara Jr., 10736 Thunder, El Paso, Texas 79927

Douglas R. Hendley, 990 Cypress Station Dr. #2211, Houston, Texas
77090-1501

Andrew Butler Hill, 3933 Bunting Ave., Fort Worth, Texas 76107-2610

Ronald M. Kaim, 9150 Chimney Corner Ln., Dallas, Texas 75243-
2020

Jose A. Lopez, 1809 Lane St., Laredo, Texas 78043-2622
Thomas Perry Love, PO. Box 7231, Arlington, Texas 76005-7231

Koecadee Melton Jr., 4001 E. Lancaster Ave., Fort Worth, Texas
76103-3657

Patrick W. Mizell, 3323 Richmond Ave. #C, Houston, Texas 77098-
3007

Rick Molina, 1205 W. Jackson Ave., Pasadena, Texas 77506-1708

Robin L. Moore, 3821 Maid Marion Ln., Nacogdoches, Texas 75965-
2323

Rick W. Neudorff, 2307 Bengal Ln., Plano, Texas 75023-7703
Jose R. Ochoa, 3111 Homer Dr., Laredo, Texas 78041-1936

Julie Iris Oldham, 4523 Allegheny Dr., San Antonio, Texas 78229-
5003

Heriberto Silva, PO. Box 249, Garciasville, Texas 78547-0249
Eric W. Thode, 231 River Grove Rd., Sugar Land, Texas 77478-4749

Charlie P. Urbina-Jones, 115 N. Cibolo St., San Antonio, Texas 78207-
3401

Christopher D. Youngblood, 124 Timberview Ct., Burleson, Texas
76028-3266

Chris M. Zora, PO. Box 460, Dobbin, Texas 77333-0460

Deadline: 30-Day Pre-Election Report Due February 6, 2006
Cheryl Y. Armitige, PO. Box 270281, Houston, Texas 77277-0281
Jack F. Borden Sr., PO. Box 191913, Dallas, Texas 75219

Quention D. Burge Jr., 1030 L akegrove L oop, Midlothian, Texas 76065

Jason D. Fife, Republican Party of Waller County (CEC), P.O. Box 697,
Pattison, Texas 77466

Michael A. Franks, 602 Koehl St., Wharton, Texas 77488

William E. Harrison, 2607 Kimberly Dawn Dr., Conroe, Texas 77304
Star Locke, 4929 Cain Dr., Corpus Christi, Texas 78411-4720
Alfredo Montano Jr., 1101 W. Tyler, Harlingen, Texas 78550

Alena Morris, Kendall County Republican Club, 624 N. Main #4,
Boerne, Texas 78006

Jose R. Ochoa, 3111 Homer St., Laredo, Texas 78041

Herschel Smith, 10201 Telephone Rd. #45A, Houston, Texas 77075
Julianne Young, 308 N. Washington, Bryan, Texas 77803

Deadline: February Monthly Report Due February 6, 2006

T. Ray Purser, Texas Friends of Time Warner Cable PAC, 8590 W.
Tidwell, Houston, Texas 77040

Deadline: Lobby Activities Report due September 10, 2004
Pamela Parker, P.O. Box 270121, Austin, Texas 78727

Deadline: Lobby Activities Report due November 10, 2004
Jeff David Clark, 1201 Rio Grande St., Ste. 100, Austin, Texas 78701
Deadline: Lobby Activities Report due May 10, 2005

Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Deadline: Lobby Activities Report due June 10, 2005

L. Alan Gray, 1108 Lavaca, Ste. 100, Austin, Texas 78701
Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Deadline: Lobby Activities Report due July 11, 2005

Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Deadline: Lobby Activities Report due August 10, 2005
Anthony Haley, 815 Brazos St., Ste. 200, Austin, Texas 78701
Craig Tounget, 408 West 11th St., Austin, Texas 78701

Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
Deadline: Lobby Activities Report due September 10, 2005

L. Alan Gray, 1108 Lavaca, Ste. 100, Austin, Texas 78701
Anthony Haley, 815 Brazos St., Ste. 200, Austin, Texas 78701
Robert Sparks, 1108 Lavaca, Ste. 100, Austin, Texas 78701
Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
Deadline: Lobby Activities Report due October 11, 2005
Anthony Haley, 815 Brazos St., Ste. 200, Austin, Texas 78701
Frank Jackson, 701 Brazos #500, Austin, Texas 78701

Michael J. Warner, P.O. Box 92167, Austin, Texas 78709-2167
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Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
Deadline: Lobby Activities Report due November 10, 2005
Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
Deadline: Lobby Activities Report due December 12, 2005

J. Mance Bowden, 7601 Rialto Ave. #1513, Austin, Texas 78735
Lucinda Dean Saxon, 1209 Nueces St., Austin, Texas 78701-1719
Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Jim Warren, 710 W. 30th St., Austin, Texas 78705-2206

Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
Deadline: Lobby Activities Report due January 10, 2006

M. Diane Allbaugh, PO. Box 684784, Austin, Texas 78768
Martin Allday, PO. Box 27564, Houston, Texas 77227-2564
David Bales, 612 Brazos, Ste. 200, Austin, Texas 78701

Pamela Beachley, 906 Rio Grande St., Austin, Texas 78701
Jackson Beaman Floyd, Jr., 500 W. 13th St., Austin, Texas 78701

Robert Burdick, c/o MacKay Shields, LLC, 9W. 57th St., 33rd Fl, New
York, NY 10019

Kent Caperton, 98 San Jacinto Blvd., Ste. 900, Austin, Texas 78701

Weldon Denman, Denman & Co., 815 Brazos, Ste. 603, Austin, Texas
78701-2509

Douglas Dunsavage, American Heart Assn., 1615 Stemmons Freeway,
Dallas, Texas 78761

ClaudiaFlores, Attn: American Heart Assn., 10060 Buffalo Speedway,
Houston, Texas 77054

Tol Higginbotham, PO. Box 1050, Buda, Texas 78610
Jodi Jackson, 106 E. Sixth St., Ste. 900, Austin, Texas 78701
Darryl Johnson, 7404 A. Geneva, Austin, Texas 78723

Joshua Kowert, The Coffey Firm, 4700 Airport Freeway, Fort Worth,
Texas 76117

Blanca Laborde, 2100 LaCasa Dr., Austin, Texas 78704

Donald Morgan, c/o MacKay Shields, LLC, 9 W. 57th St., 33rd FH,
New York, NY 10019

Bernard Rothschild, 2600 Twin Oaks, Austin, Texas 78757

Charles Saunders, CITGO Petroleum Corp., PO. Box 4689, Houston,
Texas 77210-4689

Paul Terrill, 810 W. 10th St., Austin, Texas 78701

Rukmini Timmaraju, 3402 Water Locust Dr., Sugar Lane, Texas 77479
Donald Ward, PO. Box 9128, Austin, Texas 78766-9128

Michael J. Warner, PO. Box 92167, Austin, Texas 78709-2167
Melinda Wheatley, 2110 Westlake Dr., Austin, Texas 78746-2927
James White, 2401 Westridge #2616, Houston, Texas 77054
Deadline: Personal Financial Statement due May 2, 2005

Kenneth W. Earl, 1154 Beagle, Rd., Orange, Texas 77632-1822

Cliff Mountain, 2909 Meandering River Ct., Austin, Texas 78746-1955
Lawrence Sampleton, PO. Box 1868, Austin, Texas 78767-1868
Severita Sanchez, 4823 Patio Lane, Laredo, Texas 78041-3614

TRD-200601931
David Reisman
Executive Director
Texas Ethics Commission
Filed: March 31, 2006
+ + +

Department of State Health Services
Licensing Actions for Radioactive Materials
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The Department of State Health Services has taken actions regarding Licenses for the possession and use of radioactive materials
as listed in the tables. The subheading “Location” indicates the city in which the radioactive material may be possessed and/or
used. The location listing “Throughout Texas” indicates that the radioactive material may be used on a temporary basis at job

sites throughout the state.

NEW LICENSES ISSUED:
Location Name License # | City Amend Date of
-ment # Action

Nacogdoches Nacogdoches Cardiac Center PA L05982 Nacogdoches 00 03/23/06

Throughout Tx | American X-ray & Inspection Services Inc L05974 Midland 00 03/15/06
DBA AXISInc

AMENDMENTS TO EXISTING LICENSES ISSUED:
Location Name License # | City Amend- Date of
ment # Action

Alvin Equistar Chemicals LP L03363 Alvin 24 03/27/06

Alvin Innovene USA LLC L01422 Alvin 63 03/28/06
DBA Innovene

Alvin Equistar Chemicals LP 103363 Alvin 23 03/20/06

Amarillo City of Amarillo Water Department 102222 Amarillo 09 03/27/06

Austin Columbia/St Davids Healthcare System LP L00740 Austin 91 03/28/06
DBA St Davids Medical Center

Austin Austin Heart PA 104623 Austin 35 03/17/06

Austin Consolidated Technologies Inc 102045 Austin 23 03/27/06

Austin Columbia St Davids Healthcare System LP L03273 Austin 62 03/17/06
DBA South Austin Hospital

Austin Asuragen Inc 105977 Austin 01 03/16/06

Bay City Equistar Chemicals LP L03938 Bay City 19 03/16/06

Baytown San Jacinto Methodist Hospital 102388 Baytown 47 03/16/06

Beaumont ExxonMobile Oil Corporation L00603 Beaumont 71 03/27/06

Beaumont E I Dupont De Nemours & Co Inc L00517 Beaumont 72 3/20/06

Big Spring Alon USA LP L04950 | Big Spring 08 03/14/06

Cleveland Gamnepudi V Prasad MD 105629 Cleveland 0t 03/14/06
DBA Garnepudi V Prasad MD PA

Clifton CLSW LTD 102461 Clifton 12 03/22/06
DBA Chemical Lime Company

Columbus Columbus Community Hospital L03508 Columbus 14 03/22/06

Conroe CHCA Conroe LP L01769 Conroe 67 03/31/06
DBA Conroe Regional Medical Center

Corpus Christi | Associates in Heart Disease L05023 Corpus Christi 12 03/22/06
DBA The Heart Clinic of Corpus Christi

Corpus Christi Spohn Hospital L02495 Corpus Christi 86 03/10/06

Dallas Medi Physics Inc L05529 Dallas 16 03/28/06
DBA GE Healthcare

Dallas Texas Scottish Rite Hospital for Crippled L05379 Dallas 02 03/22/06
Children
DBA Texas Scottish Rite Hospital for Children

Dallas Physician Reliance Network L05534 Dallas 05 03/23/06
DBA Texas Cancer Center at Medical City
Dallas

Dallas Renaissance Hospital Dallas Inc 105900 Dallas 01 03/20/06

Dallas The University of Texas Southwestern Medical 100384 Dallas 91 03/22/06
Center at Dallas

Dallas Medical Service/Dallas Nephrology Associates 102604 Dallas 25 03/22/06
DBA Dallas Nephrology Associates
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AMENDMENTS TO EXISTING LICENSES ISSUED (CONTINUED):

Location Name License # | City Amend- Date of
ment # Action

Dallas North Texas Cardiovascular Associates PA L05602 Dallas 04 03/16/06

Denton Metro North Clinic L05235 Denton 10 03/24/06

Duncanville Surgery Center of Duncanville LP L05885 Duncanville 01 03/16/06
DBA Surgery Center of Duncanville

El Paso Southwest Endocrine Consultants L05617 El Paso 05 03/27/06

El Paso Southwest Endocrine Consultants L05617 El Paso 04 03/23/06

El Paso Texas Oncology PA L05774 El Paso 04 03/14/06
DBA EI Paso Cancer Treatment Center

El Paso Desert Imaging L05626 El Paso 05 03/13/06

Fort Worth Physician Reliance LP L05545 Fort Worth 14 03/22/06
DBA Texas Oncology at Klabzuba

Fort Worth Baylor All Saints Medical Center L02212 | Fort Worth 71 03/15/06

Gruver Air Products LP L03181 Gruver 12 03/23/06

Harlingen Valley Diagnostic Clinic PA L£02933 Harlingen 31 03/21/06

Houston RAM Testing Inc L05663 Houston 02 03/27/06

Houston GB Biosciences Corporation L03521 Houston 21 03/27/06

Houston Houston Cyclotron Partners LP L05585 Houston 07 03/30/06
DBA Cyclotope

Houston Leachman Cardiology Associates L05229 | Houston 06 03/22/06

Houston Diagnostic Clinic of Houston L03452 Houston 33 03/27/06

Houston Chopra Imaging Center Inc L05566 Houston 04 03/27/06
DBA Advanced Diagnostics

Houston American Diagnostic Tech LLC L05514 | Houston 23 03/14/06

Houston Texas Southern University L03121 Houston 22 03/23/06

Houston Nuclear Imaging Services LLC L05775 Houston 17 03/13/06

Houston Advanced Cardiovascular Care Center PA L05413 Houston 02 03/24/06

Houston Methodist Health Centers L05472 Houston 21 03/16/06
DBA Methodist Willowbrook Hospital

Houston Columbia/HCA Healthcare Corp L£02473 Houston 54 03/10/06
DBA Spring Branch Medical Center

Houston Tops Specialty Hospital LTD L05441 Houston 04 03/13/06
DBA Tops Surgical Specialty Hospital

Jasper Numed Imaging Centers Inc L05202 Jasper 07 03/13/06

Jourdanton Jourdanton Hospital Corporation L04966 Jourdanton 10 03/20/06
DBA South Texas Regional Medical Center

Katy Memorial City Cardiology Associates L05713 Katy 04 03/17/06
DBA Katy Cardiology Associates

La Grange Austin Heart La Grange L05516 La Grange 14 03/17/06

Lewisville Cardiovascular Specialists PA L05507 Lewisville 06 03/22/06

Longview Good Shepherd Medical Center 102411 Longview 75 03/23/06

Lubbock Covenant Medical Center 100483 Lubbock 131 03/20/06

Lubbock University Medical Center L04719 Lubbock 84 03/2206

Lubbock University Medical Center L04719 Lubbock 83 03/14/06

McKinney Columbia Medical Center of McKinney L02415 McKinney 33 03/30/06
Subsidiary LP
DBA Medical Center of McKinney

McKinney Cardiac Center of Texas PA L05744 McKinney 08 03/23/06

Marble Falls Austin Heart PA L05505 Marble Falls 13 03/16/06
DBA Austin Heart Clinic Marble Falls

Marshall Harrison County Hospital Association L02572 Marshall 24 03/23/06
DBA Marshall Regional Medical Center

Orange TIN Inc L01029 Orange 54 03/20/06
DBA Temple Inland
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AMENDMENTS TO EXISTING LICENSES ISSUED (CONTINUED):

Location Name License # | City Amend- Date of
ment # Action

Orange Lanxess Corporation 100976 Orange 53 03/15/06

Paris Physician Reliance Network Inc L04664 Paris 12 03/17/06
DBA Paris Regional Cancer Center

Plano Cardiovascular Consultants of North Texas L05690 | Plano 01 03/24/06
DBA Cardiovascular Consultants Plano

Plano Presbyterian Hospital of Plano L04467 | Plano 38 03/23/06

Port Lavaca Union Carbide Corporation L00051 Port Lavaca 84 03/20/06
A Subsidiary of the Dow Chemical Company

Richmond Polly Ryon Hospital Authority L02406 | Richmond 39 03/24/06
DBA Oakbend Medical Center

Rockdale TXU Generation Co LP L04075 | Rockdale 09 03/23/06
DBA TXU Power

Round Rock Veterinary Diagnostic Imaging of Texas PA L05917 Round Rock 01 03/24/06

Round Rock Austin Heart PA L05456 | Round Rock 15 03/16/06
DBA Austin Heart

San Angelo Hirschfeld Steel Company L04361 San Angelo 15 03/22/06

San Antonio Alamo Cement Company LTD L04951 San Antonio 06 03/27/06

San Antonio University Physicians Group L05410 San Antonio 06 03/22/06
Nuclear Cardiology

San Antonio Accord Medical Management LP L03531 San Antonio 26 03/23/06
DBA Nix Health Care System

San Antonio The University of Texas Health Science Center L01279 San Antonio 104 03/20/06
at San Antonio

San Antonio VHS San Antonio Imaging Partners LP L04506 San Antonio 53 03/22/06
DBA Baptist M&S Imaging Centers

San Antonio William Craig MD PA L05378 San Antonio 06 03/10/06

San Marcos Austin Heart PA L05452 San Marcos 18 03/16/06
DBA Austin Heart San Marcos

Seguin Structural Metals Inc L02188 Seguin 17 03/16/06

Sugar Land Methodist Sugar Land Hospital L05788 Sugar Land 03 03/28/06

Sugar Land US Imaging Inc L04459 Sugar Land 28 03/21/06
DBA Fort Bend Imaging

Sugar Land Methodist Sugar Land Hospital L05788 Sugar Land 02 03/15/06

Throughout Tx | Team Industrial Service Inc L00087 Alvin 138 03/24/06

Throughout Tx | Team Industrial Service Inc L00087 Alvin 137 03/21/06

Throughout Tx | City of Amarillo L02320 | Amarillo 19 03/27/06
Department of Engineering

Throughout Tx | Fugro Consultants LP L03875 [ Austin 20 03/27/06

Throughout Tx | Gulf Coast Weld Spec 105426 | Beaumont 43 03/28/06

Throughout Tx | Gulf Coast Weld Spec L05426 Beaumont 42 03/15/06

Throughout Tx | 3M Company L00918 Brownwood 37 03/20/06

Throughout Tx | Spencer J. Buchanan Associates Inc L01783 Bryan 15 03/27/06

Throughout Tx | Brazos Valley Inspection Services Inc L02859 [ Bryan 50 03/28/06

Throughout Tx | Wilson Inspection X-ray Services Inc L04469 | Corpus Christi 53 03/14/06

Throughout Tx | Siemens Medical Solutions USA Inc L05884 | Dallas 03 03/30/06

Throughout Tx | Alpha Testing Inc L03411 Dallas 16 03/27/06

Throughout Tx | Oilfield Prolog Services Inc L01828 | Denver City 28 03/16/06
DBA Pro-Log

Throughout Tx | Professional Services Industries Inc 102476 El Paso 19 03/30/06

Throughout Tx | Texas Oncology PA 105606 Fort Worth 09 03/22/06

Throughout Tx | Terra-Mar Inc L03157 | Fort Worth 45 03/22/06

Throughout Tx | Precision Energy Services Inc L04286 | Fort Worth 62 03/21/06

Throughout Tx | Petrochem Inspection Services Inc L04460 | Houston 69 03/30/06
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AMENDMENTS TO EXISTING LICENSES ISSUED (CONTINUED):

Location Name License # | City Amend- Date of
ment # Action
Throughout Tx | Geotech Engineering and Testing L£03923 Houston 16 03/28/06
Throughout Tx | Aitec USA Inc L05718 Houston 20 03/21/06
Throughout Tx | Texas Genco II LP 102063 Houston 63 03/16/06
Throughout Tx | RJR Engineering LTD LLP L05416 Houston 03 03/23/06
Throughout Tx | Remington Support Services Inc L05642 Houston 06 03/24/06
Throughout Tx | Nuclear Sources & Services Inc L02991 Houston 31 03/22/06
DBA NSSI/Sources & Services Inc
Throughout Tx | IRISNDT Inc L04769 Houston 25 03/14/06
Throughout Tx | Services and Compliance Consultants Inc L03873 Huntsville 19 03/22/06
Throughout Tx | Oceaneering International Inc L04463 Ingleside 41 03/20/06
Throughout Tx | Sam Engineering & Testing LP L04930 Irving 06 03/13/06
Throughout Tx | Rhodes Testing Inc L04702 Longview 14 03/27/06
Throughout Tx | Hi-Tech Testing Service Inc L05021 Longview 57 03/30/06
Throughout Tx | L & G Engineering Laboratory LLC L05647 Mercedes 04 03/23/06
Throughout Tx | Geoco Inc L05146 Midland 08 03/16/06
Throughout Tx | Isotech Laboratories Inc L04283 Midland 17 03/13/06
Throughout Tx | Desert Industrial X-ray LP L04590 Odessa 48 03/14/06
Throughout Tx | Jones Brothers Dirt & Paving Contractors L04783 Odessa 08 03/14/06
Throughout Tx | T C Inspections Inc 105833 Opyster Creek 12 03/24/06
Throughout Tx | Techcorr USA LLC L05972 Pasadena 03 03/28/06
Throughout Tx | Conam Inspection & Engineering Inc L05010 | Pasadena 106 03/27/06
Throughout Tx | Conam Inspection & Engineering Inc L05010 Pasadena 105 03/21/06
Throughout Tx | Conam Inspection & Engineering Inc L05010 | Pasadena 104 03/16/06
Throughout Tx | Techcorr USA LLC 105972 Pasadena 02 03/14/06
Throughout Tx | Coastal Wireline Services Inc L04239 Pearland 10 03/21/06
DBA Gulf Coast Well Analysis
Throughout Tx | Zachry Construction Corporation San Antonio L05230 San Antonio 13 03/27/06
Throughout Tx | Carrillo & Associates Inc L05804 San Antonio 03 03/23/06
Throughout Tx | Vulcan Construction Materials LP L05382 San Antonio 04 03/23/06
Throughout Tx | Burge-Martinez Consulting Inc L05907 San Antonio 02 03/16/06
Throughout Tx | Carrillo & Associates Inc L05804 San Antonio 02 03/14/06
Throughout Tx | Drash Consulting Engineers Inc L04724 San Antonio 17 03/14/06
Throughout Tx | All American Inspection Inc L01336 San Antonio 55 03/15/06
Throughout Tx | General Electric Company L05653 Spring Branch 03 03/06/06
DBA GE Healthcare
Throughout Tx | Alumax Mill Products Inc 104663 Texarkana 12 03/28/06
Throughout Tx | CB&I Constructors Inc L01902 The Woodlands 68 03/23/06
Throughout Tx | Invista Sarl L00386 Victoria 79 03/21/06
Throughout Tx | American Eagle Well Logging Inc L04133 Wichita Falls 08 03/21/06
The Woodlands | Lexicon Genetics Incorporated L04932 | The Woodlands 13 03/22/06
Three Rivers Diamond Shamrock Refining Company LP L03699 | Three Rivers 16 03/15/06
Tomball Tomball Hospital Authority L02514 Tomball 39 03/24/06
DBA Tomball Regional Hospital
Tyler The University of Texas Health Center at Tyler L01796 Tyler 61 03/24/06
Tyler East Texas Medical Center L00977 | Tyler 131 03/17/06
Waco Hillcrest Baptist Medical Center L00845 Waco 79 03/27/06
Webster River Oaks Imaging and Diagnostic LP L05475 Webster 04 03/22/06
DBA River Oaks Imaging and Diagnostic
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RENEWAL OF LICENSES ISSUED:

Location Name License # | City Amend- Date of
ment # Action
Abilene Texas Oncology PA L05127 Abilene 10 03/22/06
DBA Texas Cancer Center Abilene
Carrollton Tenet Health System Hospitals Dallas Inc L03765 Carrollton 50 03/22/06
Houston Angiocardiac Care of Texas PA L05011 Houston 11 03/15/06
Plainview Methodist Hospital Plainview L02493 Plainview 26 03/16/06
DBA Covenant Hospital Plainview
Throughout Tx | INTEC L05150 San Antonio 08 03/14/06
TERMINATIONS OF LICENSES ISSUED:
Location Name License # | City Amend- Date of
ment # Action
Houston Bellaire General Hospital L02038 Houston 42 2/07/06
DBA Bellaire Medical Center
Throughout Tx | C3S Inc L05537 Houston 02 03/14/06
Throughout Tx | Industrial Resolution Imaging Services Inc L05730 | Pearland 04 03/30/06
Scanmasters
Throughout Tx | Engineering Consulting Services LTD L05451 San Antonio 04 03/23/06

In issuing new licenses, amending and renewing existing licenses, or approving license exemptions, the Department of State
Health Services (department), Radiation Safety Licensing Branch, has determined that the applicant has complied with the
applicable provisions of Title 25 Texas Administrative Code (TAC), Chapter 289 regarding radiation control. In granting
termination of licenses, the department has determined that the licensee has complied with the applicable decommissioning
requirements of 25 TAC, Chapter 289. In denying the application for a license, license renewal or license amendment, the
department has determined that the applicant has not met the applicable requirements of 25 TAC, Chapter 289.

This notice affords the opportunity for a hearing on written request of a person affected within 30 days of the date of
publication of this notice. A person affected is defined as a person who demonstrates that the person has suffered or will suffer
actual injury or economic damage and, if the person is not a local government, is (2) a resident of a county, or a county
adjacent to the county, in which radioactive material is or will be located, or (b) doing business or has a legal interest in land in
the county or adjacent county. A person affected may request a hearing by writing Richard A. Ratliff, Radiation Program
Officer, Department of State Health Services, 1100 West 49" Street, Austin, Texas 78756-3189. For information call (512)

834-6688.

TRD-200602034

Cathy Campbell

General Counsel

Department of State Health Services
Filed: April 5, 2006

¢ ¢ ¢
Notice of Agreed Orders

Notice is hereby given that the Department of State Health Services
(department) issued an Agreed Order to the following registrants:

Becker-Parkin Dental Supply Company (registration #R19293-001) of
Hempstead, NY. A total penalty of $4,000 shall be paid by registrant
for violations of 25 Texas Administrative Code, Chapter 289. Thereg-
istrant shall also comply with additional settlement agreement require-
ments.

Patricia H. Janki, M.D., (registration #R25967-000) of Houston. A
total penalty of $1,000.00 shall be paid by registrant for violations of 25
Texas Administrative Code, Chapter 289. The registrant shall comply
with additional settlement agreement requirements.

Joseph Novosel, D.PM., R.S.O., (registration #R13220-000) of Beau-
mont. A total penalty of $2,000.00 shall be paid by registrant for vio-

lations of 25 Texas Administrative Code, Chapter 289. The registrant
shall comply with additional settlement agreement requirements.

Trace Radiochemicals, Inc. (license #L.05435-000) of Denton. A total
penalty of $6,000.00 shall be paid by registrant for violations of 25
Texas Administrative Code, Chapter 289. The registrant shall comply
with additional settlement agreement requirements.

Bill’s Dental Equipment, Inc. (registration #18300-000) of Fort Worth.
A total penalty of $2,000.00 shall be paid by registrant for violations
of 25 Texas Administrative Code, Chapter 289. The registrant shall
comply with additional settlement agreement requirements.

Medical Center Imaging, Inc. (registration #R26699-000) of Houston.
A total penalty of $1,000.00 shall be paid by registrant for violations
of 25 Texas Administrative Code, Chapter 289. The registrant shall
comply with additional settlement agreement requirements.

David W. Murphy (registration #R20851-000) of Georgetown. A total
penalty of $1,000.00 shall be paid by registrant for violations of 25
Texas Administrative Code, Chapter 289. The registrant shall comply
with additional settlement agreement requirements.

A copy of al relevant materia is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday - Friday, 8:00 am. to 5:00 p.m. (except holidays).
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TRD-200602033

Cathy Campbell

General Counsel

Department of State Health Services
Filed: April 5, 2006

¢ ¢ ¢

Notice of Amendment 39 to the Radioactive Material License
of Waste Control Specialists, LLC

Noticeis hereby given by the Department of State Health Services (de-
partment), Radiation Safety Licensing Branch, that it has amended Ra-
dioactive Material License Number L04971 issued to Waste Control
Specidlists, LLC (WCS) located in Andrews County, Texas, one mile
North of State Highway 176; 250 feet East of the Texas/New Mexico
State Line; 30 miles West of Andrews, Texas.

Amendment number 39 designates a new radiation safety officer for
the license.

The department has determined that the amendment of the license and
the terms of conditions provide reasonabl e assurance that thelicensee’'s
redioactive waste processing facility is operated in accordance with
the requirements of Texas Administrative Code (TAC), Chapter 289;
the amendment of the license will not be inimica to the health and
safety of the public or the environment; and the activity represented by
the amendment of the license will not have a significant effect on the
human environment.

This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as set out in 25 TAC, §289.205(f). A "person affected"
isdefined as a person who demonstrates that the person has suffered or
will suffer actual injury or economic damage and, if the personisnot a
local government, is () aresident of a county, or a county adjacent to
acounty, in which the radioactive material is or will be located; or (b)
doing business or has alegal interest in land in the county or adjacent
county.

A person affected may request a hearing by writing Richard A. Ratliff,
PE., Radiation Program Officer, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by this action, identify the subject license, specify the
reasons why the person considers himself affected, and state the relief
sought. If the person is represented by an agent, the name and address
of the agent must be stated. Should no request for a public hearing be
timely filed, the agency action will be final.

A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Texas Government Code, Chapter 2001),
the formal hearing procedures of the department (25 TAC, 81.21 et
seq.) and the procedures of the State Office of Administrative Hear-
ings (1 TAC, Chapter 155).

A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the office
of the Radiation Safety Licensing Branch, Department of State Health
Services, Exchange Building, 8407 Wall Street, Austin, Texas, tele-
phone (512) 834-6688, 8:00 am. to 5:00 p.m., Monday - Friday (ex-
cept holidays). Information relative to inspection and copying the doc-
uments may be obtained by contacting Chrissie Toungate, Custodian
of Records, Radiation Safety Licensing Branch.

TRD-200602032

Cathy Campbell

General Counsel

Department of State Health Services
Filed: April 5, 2006

L4 L4 L4
Notice of Revocation of Certificates of Registration

The Department of State Health Services, having duly filed complaints
pursuant to 25 TAC §289.205, has revoked the following certificates of
registration: Jeffrey D. Pick, D.C., RPH, PLLC, Cedar Park, R03286,
March 21, 2006; Donald Scott Daughtery, D.D.S., Houston, R05586,
March 21, 2006; Charles P McGuire, D.D.S., Houston, R07995,
March 21, 2006; Dan O. Waldon, D.C., Pearland, R19434, March 21,
2006; Sanders Chiropractic, Galveston, R19448, March 21, 2006; Ft.
Bend Chiropractic and Rehabilitation, Sugar Land, R21704, March 21,
2006; El Paso Occupational Health Clinic, El Paso, R23824, March
21, 2006; Coit Chiropractic and Carpal Tunnel Center, Richardson,
R25269, March 21, 2006; American Orthopedic, Dallas, R25578,
March 21, 2006; Front Line Technologies, Inc., Pasadena, R26219,
March 21, 2006; Lubbock Injury Rehabilitation, Lubbock, R26541,
March 21, 2006; Jagruti Bhakta, D.M.D., San Antonio, R27980,
March 21, 2006; Valenite, Inc., Gainesville, Z00389, March 21, 2006;
Tarrant County Hospital District, Fort Worth, 200490, March 21,
2006; Las Palmas Medical Center, El Paso, Z00590, March 21, 2006;
Terabeam Corporation, Redmond, Washington, Z01540, March 21,
2006.

A copy of al relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday - Friday, 8:00 am. to 5:00 p.m. (except holidays).
TRD-200602031

Cathy Campbell

General Counsel

Department of State Health Services

Filed: April 5, 2006

2 2 2
Texas Health and Human Services Commission

Public Notice - Fiscal Year 2008-2009 Legislative
Appropriations Reguest

The TexasHealth and Human Services Commission (HHSC) isholding
a stakeholder forum to obtain suggestions and/or comments on issues
to be included as exceptional items in the Health and Human Service
Commission’s Fiscal Year 2008-2009 L egislative Appropriations Re-
quest (LAR). A preliminary list of suggested exceptional items will be
available on the HHSC website no later than April 20, 2006.

The hearing is scheduled for May 1, 2006 from 1:30 - 5:00 p.m. in the
Brown-Heatly Public Hearing Room, First Floor, 4900 North Lamar
Boulevard, Austin, Texas. Public comment will be taken at this meet-
ing onthispreliminary list and any other issues presented by stakehol d-
ers.

For additional information, interested parties may contact Cathy Allen,
HHSC Financial Services Division, by phone at (512) 424-6629 or by
e-mail at cathy.allen@hhsc.state.tx.us. Persons with disabilities who
wish to attend the meeting and require auxiliary aids or services should
contact Ms. Allen by April 21, 2006, so that appropriate arrangements
can be made.

TRD-200602029
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Wendy Pellow

Assistant General Counsel

Texas Health and Human Services Commission
Filed: April 5, 2006

2 2 2
Houston-Galveston Area Council

Request for Proposal

The Houston-Galveston Area Council solicits qualified organiza-
tions to assist The WorkSource in the creation of Equal Opportunity
standards and guidelines for the Gulf Coast Workforce system. A
proposa package will be available for download at http://www.the-
worksource.org/about/rfp.html  and http://h-gac.com beginning at
12:00 noon Central Standard Time on Thursday, March 30, 2006.
Hard copies of the proposal package will also be available at that
time. There will not be a bidders' conference for this procurement.
Proposals are due at H-GAC offices on or before 5:00 p.m. Central
Standard Time on Thursday, April 13, 2006. Mailed proposals must
be postmarked no later than Tuesday, April 11, 2006. H-GAC will
not accept late proposals;, we will make no exceptions. Prospective
bidders may contact Carol Kimmick at (713) 627-3200 or ckim-
mick@theworksource.org or visit the web site to request a proposal
package.

TRD-200601971

Jack Steele

Executive Director

Houston-Galveston Area Council

Filed: March 31, 2006

¢ ¢ ¢

Texas Department of Insurance

Company Licensing

Application to change the name of BUSINESSMEN’S ASSURANCE
COMPANY OF AMERICA to LIBERTY LIFE INSURANCE COM-

PANY, aforeign life, accident and/or health company. The home office
isin Greenville, South Carolina.

Application to change the name of GREAT RIVER INSURANCE
COMPANY to INDEMNITY NATIONAL INSURANCE COM-
PANY, aforeign fire and/or casualty company. The home officeisin
Jackson, Mississippi.

Applicationto changethe name of MID-SOUTH INSURANCE COM-
PANY to WORLD CORP INSURANCE COMPANY, aforeign life,
accident and/or health company. The home office is in Omaha, Ne-
braska.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200602025

Gene C. Jarmon

Chief Clerk and General Counsel

Texas Department of Insurance

Filed: April 5, 2006

14 14 14
Notice of Public Hearing

The Commissioner of Insurance will hold a public hearing under
Docket No. 2639 on May 2, 2006, at 9:30 am. in Room 100 of the

William P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas, to consider the Texas Windstorm Insurance Associa-
tion’s (TWIA) filing of proposed increases to the current maximum
limits of liability for commercial and government buildingsinsured by
the TWIA. The TWIA isrequesting approval of changesin theliability
limits from $1,907,000 to $3,000,000 for commercia buildings and
corporeal movable property and from $2,192,000 to $3,000,000 for
government buildings and corporeal movable property.

This noticeis made pursuant to the Texas | nsurance Code Article 21.49
88D(e) and (g). Article21.49 88D(e) authorizesthe TWIA board of di-
rectors to propose increases in the liability limits, which are additional
to the statutorily authorized annual increases for inflation, as the board
determines necessary to implement the purposes of Article 21.49. Ar-
ticle 21.49 §88D(g) requires notification and ahearing prior to the Com-
missioner’s approval, disapproval, or modification of the TWIA's pro-
posed adjustments to the liability limits.

A copy of TWIA's petition is available for review in the Office of the
Chief Clerk, Texas Department of Insurance, 333 Guadalupe Street,
Austin, Texas 78714-9104. To request a copy of the petition, contact
SylviaGutierrez at (512) 463-6327 (refer to Reference No. P-0306-05).

TRD-200602027

Gene C. Jarmon

Chief Clerk and General Counsel
Texas Department of Insurance
Filed: April 5, 2006

14 14 14
Notice of Public Hearing

The Commissioner of Insurance will hold a public hearing under
Docket No. 2640 on May 2, 2006 at 9:30 am. in Room 100 of the
William P. Hobby, Jr. State Office Building, in Austin, Texas, to
consider a petition by the Texas Windstorm Insurance Association
(TWIA) requesting approval of (i) reinsurers to provide per risk
reinsurance coverage to the TWIA policyholders and (ii) the payment
to the TWIA that may beincluded in the total premium charged TWIA
policyholders for per risk reinsured excess coverage, as authorized
in the Insurance Code Article 21.49 88E (added by Acts 1997, 75th
Leg., ch. 642, 84). Section 8E authorizes the TWIA to issue a policy
of windstorm and hail insurance that includes coverage for an amount
in excess of the maximum limit of liability which is approved by the
Commissioner pursuant to the Insurance Code Article 21.49 §8D.

Under the Insurance Code Article 21.49 88E(a), the TWIA must obtain
any reinsured excess coverage from reinsurers approved by the Com-
missioner. The Insurance Code Article 21.49 88E(b) provides that the
premium charged TWIA policyholdersfor the excess coverage shall be
equal to the amount of the reinsurance premium charged to the TWIA
by the reinsurers, plus any payment to the TWIA that is approved by
the Commissioner.

The hearing is held pursuant to the Insurance Code Article 21.49 85A
which provides that the Commissioner, after notice and hearing, may
issue any orders considered necessary to carry out the purposes of the
Texas Windstorm Insurance Association Act, Insurance Code Article
21.49.

A copy of TWIA's petition and proposed per risk reinsurance agree-
ment are available for review in the Office of the Chief Clerk, Texas
Department of Insurance, 333 Guadal upe Street, Austin, Texas 78714-
9104. To request a copy of the petition and the proposed per risk rein-
surance agreement, please contact Sylvia Gutierrez at (512) 463-6327
(refer to Reference No. P-0306-04).

TRD-200602028
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Gene C. Jarmon

Chief Clerk and General Counsel
Texas Department of Insurance
Filed: April 5, 2006

L4 L4 L4
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for admission to Texas of WEY CO, INC., aforeign third
party administrator. The home office is OKEMOS, MICHIGAN.

Application for admission to Texas of EBENEFITS INSURANCE
AGENCY, LLC, aforeign third party administrator. The home office
isLONGMONT, COLORADO.

Application for admission to Texas of DELTA DENTAL OF RHODE
ISLAND (using the assumed name of ALTUS BENEFIT ADMINIS-
TRATORYS), a foreign third party administrator. The home office is
PROVIDENCE, RHODE ISLAND,

Application for incorporation in Texas of ADAIR, MACCLELLEN,
ALEXANDRIA AND ASSOCIATES, LLC (using the assumed name
of AMA & ASSOCIATES), adomestic third party administrator. The
home officeis SAN ANTONIO, TEXAS.

Any objections must be filed within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.

TRD-200602026

Gene C. Jarmon

Chief Clerk and General Counsel

Texas Department of Insurance

Filed: April 5, 2006

L4 L4 L4
Texas L ottery Commission

Instant Game Number 633 "Bonus Cashword"
1.0 Name and Style of Game.

A. The name of Instant Game No. 633 is "BONUS CASHWORD".
The play styleis "crossword".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 633 shall be $3.00 per ticket.
1.2 Definitions in Instant Game No. 633.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A,B,C,D,E,FGH,I,JK,L,M,N,O,RQR, ST, UV, WX,Y,
Z, and blackened sguare.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explainsthe Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol, and
eachisprintedin caption fontin black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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Figure 1: GAME NO. 633 - 1.2D

PLAY SYMBOL CAPTION
A
B
C
D
E
F
G
H
|
J
K
L
M
N
0]
P
Q
R
S
T
U
Vv
w
X
Y
i
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
vaidation codes are:
Figure 2: GAME NO. 633 - 1.2E
CODE PRIZE
THR $3.00
FIV $5.00
TEN $10.00
TWN $20.00

IN ADDITION  April 14, 2006
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. Theremaining nine(9) digits of the Serial Number arethe
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play datain the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $100 or $500.
I. High-Tier Prize - A prize of $5,000 or $35,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (633), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 633-0000001-001.

L. Pack - A pack of "BONUS CASHWORD" Instant Game tickets
contain 125 tickets, which are packed in plastic shrink-wrapping and
fanfolded in pages of one (1). Ticket 001 will be shown on the front
of the pack; the back of ticket 125 will be revealed on the back of the
pack. Every other book will reversei.e., reverse order will be: the
back of ticket 001 will be shown on the front of the pack and the front
of ticket 125 will be shown on the back of the pack. All packs will be
tightly shrink-wrapped. There will be no breaks between the ticketsin
a pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BONUS CASHWORD" Instant Game No. 633 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BONUS CASHWORD" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 141 (one
hundred forty-one) possible play symbols. The player must scratch off
all 18 (eighteen) boxed squares in the YOUR LETTERS play area to
reveal 18 play symbol letters and the boxed squares in the BONUS
play areato reveal 2 play symbol letters; then scratch the correspond-
ing letters found in the BONUS CASHWORD puzzle grid play area.
If aplayer scratches at least three (3) complete "words" in the BONUS
CASHWORD puzzle grid play area, the player will win the corre-
sponding prize indicated in the prize legend. For each of the 20 play
symbol letters revealed in YOUR LETTERS and BONUS play ar-
eas, the player must reveal the identical key play symbol letter in the
BONUS CASHWORD puzzle grid play area. Letters combined to
form acomplete "word" must appear in an unbroken horizontal (left to
right) sequence or vertical (top to bottom) sequence of letterswithin the
BONUS CASHWORD puzzle grid. Only letters within the BONUS
CASHWORD puzzle grid that are matched with the YOUR LETTERS
and BONUS LETTERS can be used to form a complete "word". The
three (3) small letters outside the squares in the YOUR LETTERS
area are for validation purposes and cannot be used to play BONUS
CASHWORD. In the BONUS CASHWORD puzzle grid, every let-
tered square within an unbroken horizontal or vertical sequence must
be matched with the YOUR LETTERS or BONUS LETTERS to be
considered a complete "word". Words within a word are not eligible
for a prize. For example, all the YOUR LETTERS play symbols"S,
T, O, N, E" must be revealed for thisto count as one complete "word".
TON, ONE or any other portion of the sequence of STONE would not
count as a complete "word". A complete "word" must contain at least
three | etters. Letters combined to form acomplete "word" must appear
inan unbroken vertical (top to bottom) or horizontal (left to right) string
of lettersin the BONUS CASHWORD. To form a complete word, an
unbroken string of letters cannot be interrupted by ablock space. Any
other words contained within acompl ete word are not added or counted
for purposes of prize legend. Every single letter in the vertical (top to
bottom) or horizontal (left to right)* unbroken string must: (&) be one
of the 18 larger outlined play symbols letters revealed in the play area,
YOUR LETTERS or be one of the 2 larger outlined play symbols let-
tersrevealed in the play area, BONUS LETTERS and (b) be included
toform acomplete"word". The possible complete wordsfor thisticket
are contained in the BONUS CASHWORD play area. Each possible
complete word must consist of three (3) or more letters and occupy an
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entire word space. Players must match al of the play symbol letters
to the identical key play symbolsin a possible complete word in order
to complete the word. If the letters revealed form three (3) or more
complete words each of which occupy a complete word space on the
BONUS CASHWORD play area, the player will winthe corresponding
prize shown in the prize legend for forming that number of complete
words. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Reguirements.

A. To beavadid Instant Game ticket, all of the following requirements
must be met:

1. One hundred forty-one (141) possible Play Symbols must appear
under the latex overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agreewith its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;
5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code, and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’'s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted, or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas L ottery;

12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have 141 (one
hundred forty-one) possible Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;

16. Each of the 141 (one hundred forty-one) possible Play Symbols
must be exactly one of those described in Section 1.2.C of these Game
Procedures.

17. Each of the 141 (one hundred forty-one) possible Play Symbols
on the ticket must be printed in the Symbol font and must correspond
precisely to the artwork on file at the Texas Lottery; the ticket Serial
Numbers must be printed in the Seria font and must correspond pre-
cisely to the artwork on file at the Texas Lottery; and the Pack-Ticket
Number must be printed in the Pack-Ticket Number font and must cor-
respond precisely to the artwork on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file a the Texas Lottery;
and

19. Theticket must have been received by the Texas L ottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas L ottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsisvoid and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shal be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.
A. A ticket will only win asindicated by the prize structure.

B. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

C. Adjacent ticketsin a pack will not have identical patterns.

D. Each ticket consists of a Your Letters area, Bonus L etters area, and
one Bonus Cashword Puzzle Grid.

E. The Bonus Cashword Puzzle Grid will be formatted with at least
1,000 configurations (i.e. puzzle layouts not including words).

F. All Bonus Cashword Puzzle Grid configurations will be formatted
within agrid that contains 11 spaces (height) by 11 spaces (width).

G. Each word will appear only once per ticket on the Bonus Cashword
Puzzle Grid.
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H. Each letter will only appear once per ticket inthe YOUR LETTERS
play areaand BONUS LETTERS play area.

|. Each Bonus Cashword Puzzle Grid will contain the following:
(a) 4 sets of 3 letter words

(b) 5 sets of 4 letter words

(c) 3 sets of 5 letter words

(d) 3 sets of 6 letter words

(e) 1 set of 7 letter words

(f) 2 sets of 8 letter words

(9) 1 set of 9 letter words

J. Therewill beaminimum of three (3) vowelsintheY OURLETTERS
and BONUS LETTERS play areas combined.

K. Thelength of words found in the Bonus Cashword Puzzle Grid will
range from 3 - 9 letters.

L. Only words from the approved word list will appear in the Bonus
Cashword Puzzle Grid.

M. None of the prohibited words (see attached list) will appear horizon-
tally (in either direction), vertically, (in either direction) or diagonally
(in either direction) in the YOUR LETTERS area (not including the
BONUS areq). In addition, when al rows of the YOUR LETTERS
(not including the BONUS area) are joined together into a single con-
tinuous row of letters (first row, followed by second row, etc.), none of
the prohibited words will appear in either the forward or reverse direc-
tion.

N. You will never find a word horizontally (in either direction), ver-
tically (in either direction), or diagonally (in either direction) in the
YOUR LETTERS play area that matches a word in the Bonus Cash-
word Puzzle Grid.

O. No one (1) letter, with the exception of vowels, will appear more
than nine (9) times in the Bonus Cashword Puzzle grid.

P. No ticket will match eleven (11) words or more.
Q. Each ticket may only win one (1) prize.

R. Three (3) to ten (10) completed words will be revealed as per the
prize structure.

S. NON-WINNING TICKETS: Sixteen (16) to eighteen (18) YOUR
LETTERSwill open at least one (1) letter in the Bonus Cashword Puz-
Zle Grid. At least one of thetwo BONUS letters will open one or more
positions on the Cashword Puzzle Grid.

2.3 Procedure for Claiming Prizes.

A. To claim a"BONUS CASHWORD" Instant Game prize of $3.00,
$5.00, $10.00, $20.00, $100, or $500, a claimant shall sign the back of

theticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $100 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a"BONUS CASHWORD" Instant Game prize of $5,000
or $35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas L ottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. Asan dternative method of claiming a"BONUS CASHWORD" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of atax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Office of the Attorney General;

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
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5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereis any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrueto the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto PersonsUnder 18. If aperson under the age of
18 yearsisentitled to acash prize of less than $600 from the "BONUS
CASHWORD" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If aperson under the age of 18 years is entitled to a cash prize of
more than $600 from the "BONUS CASHWORD" Instant Game, the
Texas Lottery shall deposit the amount of the prize in acustodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, §466.408. Any prize not

Figure 3: GAME NO. 633 - 4.0

claimed within that period and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on the number of ticketsordered. The number of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales, and humber of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not berequired to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
20,040,000 tickets in the Instant Game No. 633. The approximate
number and value of prizesin the game are as follows:

Prize Amount Approximate Number of | Approximate Odds are 1
Winners* in **
$3 3,006,000 6.67
$5 2,525,040 7.94
$10 480,960 41.67
$20 200,400 100.00
$100 42,084 476.19
$500 7,348 2,727.27
$5,000 78 256,923.08
$35,000 27 742,222.22

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.20. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.
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A. The actua number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 633 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 633, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
tothe State L ottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.

TRD-200601978

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Filed: April 3, 2006

L4 L4 L4
Instant Game Number 699 "Weekly Grand"
1.0 Name and Style of Game.

A. The name of Instant Game No. 699 is "WEEKLY GRAND". The
play style for Game 1 is"yours beatstheirs"; the play stylefor Game 2

Figure 1: GAME NO. 699 - 1.2D

is"key symbol match"; and the play style for Game 3 is "key symbol
match with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 699 shall be $2.00 per ticket.
1.2 Definitions in Instant Game No. 699.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4,
5,6, 7, 8, 9, $1.00, $2.00, $4.00, $5.00, $10.00, $40.00, $100, $300,
MONEY BAG SYMBOL, GOLD BAR SYMBOL, POT OF GOLD
SYMBOL, TOP HAT SYMBOL, CLOVER SYMBOL, DIAMOND
SYMBOL, and GRAND SYMBOL.

D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symboal is as follows:

PLAY SYMBOL CAPTION
1 ONE
2 TWO
3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
GRAND SYMBOL WEEK
$1.00 ONE$
$2.00 TWO$
$4.00 FOUR$
$5.00 FIVES
$10.00 TEN$
$40.00 FORTY
$100 ONE HUND
$300 THR HUND
CLOVER SYMBOL CLVR
DIAMOND SYMBOL DIAMD
GOLD BAR SYMBOL GOLD
POT OF GOLD SYMBOL POTGLD
MONEY BAG SYMBOL MBAG
TOP HAT SYMBOL TPHAT
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
vaidation codes are:

Figure 2: GAME NO. 699 - 1.2E

CODE PRIZE
TWO $2.00
FOR $4.00
FIV $5.00
TEN $10.00
TWN $20.00

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-reguired combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. Theremaining nine (9) digits of the Serial Number arethe
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play datain the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $40.00 or $300.

I. High-Tier Prize - A prize of $1,000/wk ($1,000 per week for 20
years).

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number, and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (699), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be; 699-0000001-001.

L. Pack - A pack of "WEEKLY GRAND" Instant Gametickets contains
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of two (2). Tickets 001 and 002 will be on the top page; tickets 003
and 004 on the next page; etc.; and tickets 249 and 250 will be on the
last page. Please note the bookswill bein an A - B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government

Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WEEKLY GRAND" Instant Game No. 699 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "WEEKLY GRAND" Instant Game is determined
once the latex on the ticket is scratched off to expose 15 (fifteen) play
symbols. In Game 1, if the player’'s YOUR NUMBER beats THEIR
NUMBER, in any one row across, the player will win the prize for
that row. If the player revealsthe GRAND symbol, the player will win
$1,000 per week for 20 years. In Game 2, if the player matches 3 iden-
tical prize amounts, the player will win that prize. If the player reveals
3 GRAND symbols, the player will win $1,000 per week for 20 years.
In Game 3, if the player matches 2 out of 3 play symbols, the player
will win $20 automatically. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.

2.1 Instant Ticket Validation Reguirements.

A. Tobeavalid Instant Game ticket, al of the following requirements
must be met:

1. Exactly 15 (fifteen) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games;

IN ADDITION April 14, 2006 31 TexReg 3309



5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code, and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Seriad Number must correspond, using the Texas Lottery’'s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
atered, unreadable, reconstituted, or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must beright side up and not reversedin any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 15
(fifteen) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. Theticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;

16. Each of the 15 (fifteen) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 15 (fifteen) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional vaidation tests provided for in
these Game Procedures, the Texas L ottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing al of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’'s

discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No three or more like non-winning prize symbols on a ticket.

C. Non-winning prize symbols will not match awinning prize symbol
on aticket.

D. The GRAND symbol may only be used in Games 1 and 2.

E. Game 1: No ties between Yours and Theirsin arow.

F. Game 1: No duplicate games on aticket.

G. Game 1: No duplicate non-winning prize symbols on aticket.
H. Game 2: No 4 or more of akind.

2.3 Procedure for Claiming Prizes.

A.Toclaima"WEEKLY GRAND" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00, or $300, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identification, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas L ottery Retailer may, but
is not, in some cases, required to pay a $40.00 or $300 ticket. In the
event the Texas L ottery Retailer cannot verify the claim, the Texas L ot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to file a claim with the Texas Lottery. If theclaim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
describedin Section 2.3.B and Section 2.3.C of these Game Procedures.

B. When claiming a "WEEKLY GRAND" Instant Game prize of
$1,000 per week for 20 years, the claimant must choose one of four
(4) payment options for receiving his prize:

1. Weekly viawire transfer to the claimant/winner’s account. Thiswill
be similar to the current "WEEKLY GRAND" (Game 173) payment
process. With this plan, a payment of $1,000.00 less Federal with-
holding will be made once a week for twenty years. After the initial
payment, installment payments will be made every Wednesday.

2. Monthly via wire transfer to the claimant/winner’s account. If the
claim is made during the month, the claimant/winner will still receive
the entire month’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a pay-
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ment of $4,337.00 less Federal withholding will be made the month of
the claim. Each additional month, a payment of $4,333.00 |ess Federal
withholding will be made once a month for 20 years. After the initial
payment, installment payments will be made on the first business day
of each month.

3. Quarterly viawire transfer to the claimant/winner’s account. If the
claim is made during the quarter, the claimant/winner will still receive
the entire quarter’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a payment
of $13,000.00 less Federal withholding will be made each quarter (four
times a year) for 20 years. After the initial payment, installment pay-
mentswill be made on the first business day of the first month of every
quarter (January, April, July, October).

4. Annudly viawire transfer to the claimant/winner’s account. These
paymentswill be madein amanner similar to how jackpot paymentsare
currently handled. Withthisplan, apayment of $52,000.00 less Federal
withholding will be made once ayear during the anniversary month of
the claim for 20 years. After theinitial payment, installment payments
will be made on the first business day of the anniversary month.

C. As an dternative method of claiming a "WEEKLY GRAND" In-
stant Game prize of $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, or
$300, the claimant must sign the winning ticket, thoroughly complete
aclaim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. Therisk of sending aticket re-
mainswith the claimant. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

D. Prior to payment by the TexasL ottery of any prize, the Texas L ottery
shall deduct asufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of atax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Office of the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of theticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrueto the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"WEEKLY GRAND" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "WEEKLY GRAND" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodia bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, 8466.408. Any prize not
claimed within that period and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on the number of tickets ordered. The number of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time asasignature is placed upon the back portion of an
Instant Game ticket in the space designated, aticket shall be owned by
the physical possessor of said ticket. When asignatureis placed on the
back of the ticket in the space designated, the player whose signature
appearsin that areashall bethe owner of theticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not berequired to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
25,200,000 tickets in the Instant Game No. 699. The approximate
number and value of prizesin the game are as follows:

IN ADDITION April 14, 2006 31 TexReg 3311



Figure 3: GAME NO. 699 - 4.0

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$2 2,620,800 9.62
$4 2,066,400 12.20
$5 100,800 250.00
$10 352,800 71.43
$20 226,800 111.11
$40 161,200 166.67
$300 8,295 3,037.97
$1,000/WK 3 8,400,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 4.56. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actua number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 699 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 699, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
tothe State L ottery Act and referenced in 16 TAC Chapter 401, and al
final decisions of the Executive Director.

TRD-200601995

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: April 4, 2006

4 4 4

Instant Game Number 732 "Weekly Grand"
1.0 Name and Style of Game.

A. The name of Instant Game No. 732 is"WEEKLY GRAND". The
play style for Game 1 is"yours beatstheirs"; the play stylefor Game 2
is "key symbol match"; and the play style for Game 3 is "key symbol
match with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 732 shall be $2.00 per ticket.
1.2 Definitions in Instant Game No. 732.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4,
5,6, 7, 8,9, $1.00, $2.00, $4.00, $5.00, $10.00, $40.00, $100, $300,
MONEY BAG SYMBOL, GOLD BAR SYMBOL, POT OF GOLD
SYMBOL, TOP HAT SYMBOL, CLOVER SYMBOL, DIAMOND
SYMBOL, and GRAND SYMBOL.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symboal is as follows:
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Figure 1: GAME NO. 732 - 1.2D

PLAY SYMBOL CAPTION
1 ONE
2 TWO
3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
GRAND SYMBOL WEEK
$1.00 ONE$
$2.00 TWO$
$4.00 FOUR$
$5.00 FIVE$
$10.00 TENS$
$40.00 FORTY
$100 ONE HUND
$300 THR HUND
CLOVER SYMBOL CLVR
DIAMOND SYMBOL DIAMD
GOLD BAR SYMBOL GOLD
POT OF GOLD SYMBOL POTGLD
MONEY BAG SYMBOL MBAG
TOP HAT SYMBOL TPHAT
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
vaidation codes are:
Figure 2: GAME NO. 732 - 1.2E
CODE PRIZE
TWO $2.00
FOR $4.00
FIV $5.00
TEN $10.00
TWN $20.00
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. Theremaining nine(9) digits of the Serial Number arethe
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play datain the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $40.00 or $300.

I. High-Tier Prize - A prize of $1,000/wk ($1,000 per week for 20
years).

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number, and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (732), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be: 732-0000001-001.

L. Pack - A pack of "WEEKLY GRAND" Instant Gametickets contains
250 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of two (2). Tickets 001 and 002 will be on the top page; tickets 003
and 004 on the next page; etc.; and tickets 249 and 250 will be on the
last page. Please note the books will beinan A - B configuration.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WEEKLY GRAND" Instant Game No. 732 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "WEEKLY GRAND" Instant Game is determined
once the latex on the ticket is scratched off to expose 15 (fifteen) play
symbols. In Game 1, if the player’'s YOUR NUMBER beats THEIR
NUMBER in any one row across, the player will win the prize for that
row. If the player reveals the GRAND symbol, the player will win
$1,000 per week for 20 years. In Game 2, if the player matches 3 iden-
tical prize amounts, the player will win that prize. If the player reveals
3 GRAND symbols, the player will win $1,000 per week for 20 years.
In Game 3, if the player matches 2 out of 3 play symbols, the player
will win $20 automatically. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.

2.1 Instant Ticket Validation Reguirements.

A.Tobeavalid Instant Game ticket, al of the following requirements
must be met:

1. Exactly 15 (fifteen) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified; and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games;

5. Theticket shall be intact;

6. TheSerial Number, Retailer Validation Code, and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted, or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut and have exactly 15
(fifteen) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. Theticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;

16. Each of the 15 (fifteen) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 15 (fifteen) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. Thedisplay printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
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19. Theticket must have been received by the Texas L ottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas L ottery.

C. Any Instant Game ticket not passing al of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or ligbility of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No three or more like non-winning prize symbols on aticket.

C. Non-winning prize symbols will not match awinning prize symbol
on aticket.

D. The GRAND symbol may only be used in Games 1 and 2.

E. Game 1: No ties between Yours and Theirsin arow.

F. Game 1: No duplicate games on aticket.

G. Game 1: No duplicate non-winning prize symbols on a ticket.
H. Game 2: No 4 or more of a kind.

2.3 Procedure for Claiming Prizes.

A.Toclaima"WEEKLY GRAND" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00, or $300, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identification, make payment of the amount due the claimant and phys-
ically void theticket; provided that the Texas Lottery Retailer may, but
is not, in some cases, required to pay a $40.00 or $300 ticket. In the
event the Texas L ottery Retailer cannot verify the claim, the Texas L ot-
tery Retailer shall provide the claimant with a claim form and instruct
the claimant on how to file aclaim with the Texas Lottery. If theclaim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied; and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.

B. When claiming a "WEEKLY GRAND" Instant Game prize of
$1,000 per week for 20 years, the claimant must choose one of four
(4) payment options for receiving his prize:

1. Weekly viawiretransfer to the claimant/winner’s account. Thiswill
be similar to the current "WEEKLY GRAND" (Game 173) payment
process. With this plan, a payment of $1,000.00 less Federa with-
holding will be made once a week for twenty years. After the initial
payment, installment payments will be made every Wednesday.

2. Monthly via wire transfer to the claimant/winner’s account. |f the
claim is made during the month, the claimant/winner will still receive

the entire month’s payment. This will alow the flow of payments
throughout the 20 years to remain the same. With this plan, a pay-
ment of $4,337.00 less Federal withholding will be made the month of
the claim. Each additional month, a payment of $4,333.00 |ess Federal
withholding will be made once a month for 20 years. After theinitia
payment, installment payments will be made on the first business day
of each month.

3. Quarterly viawire transfer to the claimant/winner’s account. If the
claim is made during the quarter, the claimant/winner will still receive
the entire quarter’s payment. This will alow the flow of payments
throughout the 20 years to remain the same. With this plan, a payment
of $13,000.00 less Federal withholding will be made each quarter (four
times ayear) for 20 years. After the initial payment, installment pay-
ments will be made on the first business day of the first month of every
quarter (January, April, July, October).

4. Annualy viawire transfer to the claimant/winner’'s account. These
paymentswill be madein amanner similar to how jackpot paymentsare
currently handled. With thisplan, apayment of $52,000.00 less Federal
withholding will be made once ayear during the anniversary month of
the claim for 20 years. After theinitial payment, installment payments
will be made on the first business day of the anniversary month.

C. As an dlternative method of claiming a "WEEKLY GRAND" In-
stant Game prize of $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, or
$300, the claimant must sign the winning ticket, thoroughly complete
aclaim form, and mail both to: Texas L ottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. Therisk of sending aticket re-
mains with the claimant. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of atax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Office of the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If a person isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
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B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrueto the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of |less than $600 from the
"WEEKLY GRAND" Instant Game, the Texas L ottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "WEEKLY GRAND" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, 8§466.408. Any prize not
claimed within that period and in the manner specified in these Game
Procedures and on the back of each ticket shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on the number of tickets ordered. The number of actual prizesavailable

Figure 3: GAME NO. 732 -4.0

in agame may vary based on number of tickets manufactured, testing,
distribution, sales, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time asasignature is placed upon the back portion of an
Instant Game ticket in the space designated, aticket shall be owned by
the physical possessor of said ticket. When asignatureis placed on the
back of the ticket in the space designated, the player whose signature
appearsin that areashall be the owner of theticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
25,200,000 tickets in the Instant Game No. 732. The approximate
number and value of prizesin the game are as follows:

Prize Amount Approximate Number of | Approximate Odds are 1
Winners* in**
$2 2,620,800 9.62
$4 2,066,400 12.20
$5 100,800 250.00
$10 352,800 71.43
$20 226,800 111.11
$40 151,200 166.67
$300 8,295 3,037.97
$1,0000WK 3 8,400,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 4.56. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 732 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 732, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.
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Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: April 4, 2006

L4 L4 L4
Public Comment Hearing

A public hearing to receive public comments regarding proposed
amendments to 16 TAC §402.102, relating to Bingo Advisory Com-
mittee, will be held on Monday, April 24, 2006, at 11:00 am. at the
Texas Lottery Commission, Commission Auditorium, First Floor, 611
E. Sixth Street, Austin, Texas 78701. Persons requiring any accom-
modation for a disability should notify Michelle Guerrero, Executive
Assistant to the General Counsel, Texas Lottery Commission at (512)
344-5113 at least 72 hours prior to the public hearing.

TRD-200601895

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: March 29, 2006
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Texas Department of Public Safety

Notice of Public Hearing

The Texas Department of Public Safety, in accordance with the Admin-
istrative Procedures and Texas Register Act, Texas Government Code,
§2001, et seg., and Texas Transportation Code, Chapter 644, is hold-
ing a public hearing on April 25, 2006, at 9:00 am., in the Texas De-
partment of Public Safety, Texas Highway Patrol Division, Conference
Room B, 5805 North Lamar, Austin, Texas.

The purpose of this hearing isto receive comments from al interested
persons regarding adoption of the proposed amendments to Adminis-
trative Rules 884.1, 4.11 - 4.15, and 4.21 regarding Hazardous M aterial
and Transportation Safety, proposed for adoption under the authority
of Texas Transportation Code, Chapter 644, which provides that the
director shall, after notice and a public hearing, adopt rules regulating
the safe operation of commercial motor vehicles. The proposed rules
were published in the March 31, 2006, issue of the Texas Register (31
TexReg 2838).

Persons interested in attending this hearing are encouraged to submit
advance written notice of their intent to attend the hearing and to submit
awritten copy of their comments. Correspondence should be addressed
to Maor Mark Rogers, Texas Highway Petrol Division, Texas Depart-
ment of Public Safety, PO. Box 4087, Austin, Texas 78773-0500.

Persons with special needs or disabilities who plan to attend this hear-
ing and who may need auxiliary aids or services are requested to con-
tact Mgjor Rogers at (512) 424-2116 at |east three working days prior
to the hearing so that appropriate arrangements can be made.
TRD-200601988

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Filed: April 3, 2006
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Public Utility Commission of Texas

Announcement of Application for an Amendment to a
State-issued Certificate of Franchise Authority

The Public Utility Commission of Texas (commission) received an ap-
plication on March 28, 2006, for an amendment to a state-issued cer-
tificate of franchise authority (CFA), pursuant to §866.001 - 66.016 of
the Public Utility Regulatory Act (PURA). A summary of the applica-
tion follows.

Project Title and Number: Application of Marcus Cable Associates,
LLC, doing business as Charter Communications, to Amend its State-
Issued Certificate of Franchise Authority, Project Number 32561 be-
fore the Public Utility Commission of Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 32561.

TRD-200601981

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

¢ ¢ ¢

Announcement of Application for an Amendment to a
State-issued Certificate of Franchise Authority

The Public Utility Commission of Texas (commission) received an ap-
plication on March 29, 2006, for an amendment to a state-issued cer-
tificate of franchise authority (CFA), pursuant to §866.001 - 66.016 of
the Public Utility Regulatory Act (PURA). A summary of the applica-
tion follows.

Project Title and Number: Application of Optical Entertainment Net-
work, Inc. to Amend its State-I ssued Certificate of Franchise Authority,
Project Number 32565 before the Public Utility Commission of Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuas with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 32565.

TRD-200601982

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

¢ ¢ ¢

Announcement of Application for State-issued Certificate of
Franchise Authority

The Public Utility Commission of Texas (commission) received an ap-
plication on March 28, 2006, for a state-issued certificate of franchise
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authority (CFA), pursuant to §866.001 - 66.016 of the Public Utility
Regulatory Act (PURA). A summary of the application follows.

Project Titleand Number: Application of Charter CommunicationsV1,
LLC, doing business as Charter Communications, for a State-l1ssued
Certificate of Franchise Authority, Project Number 32560 before the
Public Utility Commission of Texas.

Applicant intends to provide cable service. The requested CFA service
area footprint includes all or portions of the following municipalities:
The Cities of Alma, Azle, Garrett, Port Aransas, Portland, Richland
Springs, Sanctuary, and Tolar.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 32560.

TRD-200601980

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

4 4 4

Notice of Application for a Certificate to Provide Retail
Electric Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an gpplication on March 27, 2006,
for retail electric provider (REP) certification, pursuant to §839.101 -
39.109 of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Docket Title and Number: Application of dPi Teleconnect, LLC for
Retail Electric Provider (REP) certification, Docket Number 32547 be-
fore the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
state of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texasby mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than April 21, 2006. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 32547.

TRD-200601979

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

¢ ¢ ¢

Notice of Application for Designation as an Eligible
Telecommunications Provider

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (commission) on March 30, 2006, for
designation as an eligible telecommunications provider (ETP) under
47 U.S.C. § 214(e).

Docket Titleand Number: Application of X1 T Telecommunication and
Technology, Ltd. for an Amendment to its Designation as an Eligi-
ble Telecommunications Provider (ETP) pursuant to PU.C. Substan-
tive Rule 826.417. Docket Number 32569.

The Application: The company is requesting ETP designation to add
the Vega exchange to its designation.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than May 4, 2006. Hearing and speech-im-
paired individual swith text telephones (TTY') may contact thecommis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 32569.

TRD-200601984

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

¢ ¢ ¢

Notice of Application to Amend Certificated Service Area
Boundaries

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application filed on March 31,
2006, for an amendment to certificated service area boundaries within
Cameron County, Texas.

Docket Style and Number: Application of the Brownsville Public Util-
itiesBoard (BPUB) to Amend a Certificate of Convenience and Neces-
sity for Service Area Boundaries within Cameron County (San Felipa
Subdivision). Docket Number 32576.

The Application: The application encompasses an area of land which
issingly certificated to American Electric Power Company (AEP), for-
merly known as Central Power & Light (CP&L), and iswithin the cor-
porate limits of the City of Brownsville. BPUB received a |etter re-
quest from John W. Drennan requesting BPUB to provide electric util-
ity service to a proposed 20-acre subdivision. The estimated cost to
BPUB to provide serviceto this proposed areais $70,585.69. The area
is presently undeveloped. If the application is granted, the areawould
be dualy certificated for electric service.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas no later than April 21, 2006, by
mail at PO. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 32576.

TRD-200602002

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 4, 2006

¢ ¢ ¢

Notice of Petition for Waiver of Denia of Request for NXX
Code
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on March 28, 2006, for
waiver of denial by the North American Numbering Plan Adminis-
tration (NANPA) Pooling Administrator (PA) of Verizon Southwest’s
(Verizon) request for an additional NXX code to satisfy the business
requirements of Peoples Wireless in the Hawkins, Texas area.

Docket Title and Number: Petition of Verizon Southwest for Waiver of
Denial of Numbering Resources. Docket Number 32563.

The Application: Verizon requested an additional NXX code to satisfy
the business requirements of Peoples Wireless in the Hawkins, Texas
area.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll freeat
1-888-782-8477 no later than April 19, 2006. Hearing and speech-im-
paired individualswith text telephones(TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 32563.

TRD-200601924

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: March 30, 2006

¢ ¢ ¢

Notice of Petition for Waiver of Denial of Request for NXX
Code

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a petition on March 29, 2006, for
waiver of denia by the North American Numbering Plan Administra-
tion (NANPA) Pooling Administrator (PA) of Southwestern Bell Tele-
phone, L.P, doing businessas AT& T Texas (AT&T), request for addi-
tional numbering resources on behalf of its customer, Cancer Therapy
& Research Center.

Docket Titleand Number: Request for Waiver of Denial of Numbering
Resources - San Antonio Rate Center. Docket Number 32568.

The Application: AT&T requested a full code of 10,000 consecutive
numbersto satisfy its customer’srequest in the San Antonio Rate Cen-
ter.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phoneat (512) 936-7120 or toll freeat
1-888-782-8477 no later than April 19, 2006. Hearing and speech-im-
pairedindividualswith text telephones(TTY') may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 32568.

TRD-200601983

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 3, 2006

¢ ¢ ¢

Public Notice of Project to Evaluate Telecommunications
Carriers’ Reports Pursuant to Senate Bill 408, Section 13,
79th Legidature

Pursuant to Senate Bill (SB) 408, Section 13, 79th L egislature, the Pub-
lic Utility Commission of Texas (commission) has established aproject

to review and eval uate telecommunications carriers’ reporting require-
ments with the purpose of creating areport for the Legislature, due on
September 30, 2006. This project has been assigned Project Number
32460. The purpose of the commission’sreview is to evaluate the use-
fulness of the information collected from telecommunications carriers,
determine whether reports contain duplicative information, and ascer-
tain whether any requirements can be changed to make the reporting
process more efficient. In addition, the commission will make recom-
mendations regarding the necessity of the reports, determine whether
requirements related to reports can be changed for greater efficiency,
and provide a plan of action for commission rulemaking activity re-
lated to revisions affecting the reports. Furthermore, the commission
will provide the Legislature with a recommendation and summary re-
garding any reporting requirements that will require statutory action.

The commission requests interested parties and affected persons, as
that term is defined by Public Utility Regulatory Act §11.003, to file
comments to the following questions:

1. If comments are filed on behalf of an entity subject to the PUC's
regulatory jurisdiction, please indicate your company’s regulatory sta-
tus (i.e., PURA 8§52, 858, 859, or §65).

2. If applicable, please provide atable that lists al reports required by
statute or commission rule that your company currently files with the
commission. Include the following information:

a. name of report;

b. project number under which it is filed (if applicable);

c. filing occurrence (i.e., annual, quarterly, etc.) and due dates; and
d. statutory or rule obligation under which the report is filed.

3. Please provide alist of any reports or portions of reports required
by statute or commission rule that you believe to be duplicative of in-
formation included in a different report and include the following in-
formation:

a specific description of the information that is duplicative and an
explanation of why you believeit is; and

b. your recommendation for elimination, consolidation, or streamlin-
ing that will correct the duplication of information.

4. Pleaseprovidealist of any reportsrequired by statute or commission
rule that you believe should be eliminated and include the following
information:

a An explanation of why the report should be eliminated; and

b. your recommendation regarding the appropriate action to eliminate
the reporting requirement (i.e., commission rulemaking, legisative ac-
tion, or consolidation with another report, etc.

5. Please identify which reports that are currently required by statute
or commission rule that are necessary to the industry’s or the commis-
sion’s activities and include the following information:

a. an explanation of why the report is necessary; and

b. your discussion of any negative ramificationsthat would occur if the
report is eliminated or altered from its current format.

6. Should reporting requirements for atransitioning PURA 865 com-
pany be different than those for PURA 852, 8§58, and §59 companies?
Please provide your reasoning and recommendations of which reports
should apply to these categories.

Responses may be filed by submitting 16 copies to the commission’s
filing clerk, Public Utility Commission of Texas, 1701 North Congress
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Avenue, PO. Box 13326, Austin, Texas 78711-3326 within 20 calendar
days of the publication of this notice. All responses should reference
Project Number 32460. The commission requests comments belimited
to 25 pages, exclusive of attachments. Reply comments may be filed
within 25 calendar days of the notice of this publication. The commis-
sion requests that reply comments be limited to 10 pages, exclusive of
attachments.

A workshop will be held on Tuesday, May 16, 2006, at 9:30 am. in
the Commissioners Hearing Room located on the seventh floor of
the William B. Travis State Office Building, 1701 Congress Avenue,
Austin, Texas 78701.

Questions concerning this notice should be referred to Janis Ervin,
Senior Policy Specialist, Infrastructure Reliability Division, at (512)
936-7372. Hearing and speech-impaired individuals with text tele-
phones may contact the commission at (512) 936-7136.

TRD-200602004

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: April 4, 2006

L4 L4 L4
Public Notice of Workshop on Senate Bill 5 - Section 30

The staff of the Public Utility Commission of Texas (commission) will
hold aworkshop regarding the study to determinewhether Title 2, Util-
ities Code, of the Public Utilities Regulatory Act (PURA) adequately
preserves customer choice in Internet-enabled applications employed
in association with broadband services. The workshop is scheduled on
Tuesday, June 13, 2006, at 10:00 am. in the Commissioner’s Hear-
ing Room, located on the 7th floor of the William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701. This matter has
been assigned Project Number 32527, and styled Pursuant to Senate
Bill 5 - Sudy to Determine Whether Title 2, Utilities Code Adequately
Preserves Customer Choice in the Internet Enabled Applications As-
sociated with Broadband Service (Network Neutrality). This project
originated pursuant to Senate Bill (SB) 5, 79th Legislature- 2nd Called
Session.

The relevant section of SB 5 states:

"SECTION 30- ThePublic Utility Commission of Texas shall conduct
a study to determine whether Title 2, Utilities Code, adequately pre-
serves customer choice in the Internet-enabled applications employed
in association with broadband service and shall report its conclusions
and recommendations to the legislature not later than January 1, 2007.
The study must include consultation with and comment from all inter-
ested parties.”

Prior to the workshop, the commission requests all interested persons
to file comments concerning the following:

1. Please identify any provisionsin the current Title 2, Utilities Code,
which you believe address the preservation of customer choicein Inter-
net-enabled applications employed in association with broadband ser-
vice.

(a) If you cite any provisionsthat you believe address thisissue, please
stateif you believe they adequately preserve customer choice and what
makes such provisions adequate preservation of customer choice.

(b) If you do not believe any such provisions exist, please state what
provisions (if any) you believe should be added and why they should
be added. Please also explain how and why any such added provisions
will adequately preserve customer choice.

2. Doestheterm "customer choice" asused in SB 5, Section 30, apply
to end user customers exclusively or does it also apply to wholesale
customer choice? Please provide an explanation as to the basis for
reasoning that customer choice applies to end users only, or both end
users and wholesale customers.

3. Does Title 2, Utilities Code, define or describe "customer choice'?
If yes, please cite where. If not, how should the question of what is
adequate customer choice be determined?

4. The United States Senate (U. S. Senate) Commerce, Science, and
Transportation Committee Hearing on February 7, 2006, included the
following "network neutrality" topics:

(a) end-user access to and use of the internet;

(b) content provider access to and use of the internet;
(c) broad-band carrier control over the internet;

(d) competition among network providers;

(e) funding of broadband deployment;

(f) open and interconnected nature of the internet;

Pleaseidentify and discusswhichissueslisted in (a) - (f) above you be-
lieve are relevant to, and are substantially the same as those properly
addressed by this study and why. For any of the issues listed above as
discussed at the U. S. Senate Committee Hearing, please identify and
discuss which issues you believe are substantially different from the
topics of this study, and why or how they differ.

5. What interactions exist between Federa jurisdiction on this topic
and the authority of states to pass laws regarding the issue?

6. Please identify any additional customer choice or "network neu-
trality" issues the commission should consider and explain why these
issues should be included in this study and report.

Responses should be filed by submitting 16 copiesto the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, PO. Box 13326, Austin, Texas 78711-3326 within 30
days of the date of publication of this notice. Reply comments should
be filed under the same guidelines as initial responses and should be
filed within 45 days of the date of publication of this notice. All re-
sponses should reference Project Number 32527. The commission re-
quests comments and reply comments be limited to 25 pages.

By Thursday, June 8, 2006, the commission shall make available in
Central Records under Project Number 32527 an agendafor the format
of the workshop.

The commission requests that persons planning on attending the work-
shop register by phonewith I sabel Herrera, Communications Oversight
Division, at (512) 936-7205.

Questions concerning the workshop or this notice should be referred
to Larry D. Barnes, Communications Industry Oversight Division, at
(512) 936-7336. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.
TRD-200602007

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Filed: April 4, 2006

14 14 14
Stephen F. Austin State University

Notice of Outside Counsel Contract Availability
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Stephen F. Austin State University invites proposals from patent attor-
neys interested in entering into a contract for outside counsel services
with Stephen F. Austin State University (SFASU or University).

The University requires a specialized patent attorney with experience
in biochemical/pharmaceutical patent filings and related processes to
handle a patent filing on behaf of the University, both inthe U. S. and
potentially worldwide. The attorney must be registered to practice be-
fore the U. S. Patent and Trademark Office. It is preferred that the at-
torney have prior experience in working with institutions of higher ed-
ucation in the state of Texasin the patent process. The outside counsel
services desired are a continuation of a service previously performed
by outside counsel. Attorney David Henry has filed the initial patent
application under a previous contract. The contract will be awarded to
the previous outside counsel unless abetter offer isreceived. Theterm
of the contract isto befor aperiod of twenty-four (24) months from the
date of award, or until the patent isissued, with optionsto renew for fu-
ture filings related to this patent. The estimated amount of the contract
exceeds $20,000.00, which is the required threshold for posting under
the outside counsel procedures stipulated by the Office of the Attorney
General. Commencement of servicesis expected to be as soon as pos-
sible.

Prospective outside counsel must be prepared to provide any evidence
of experience and performance ability which SFASU deems necessary
to accomplish the task of filing this specialized patent. Outside counsel
will be required to sign the outside counsel contract formulated by the
Office of the Attorney General.

Interested parties areinvited to contact the Office of the General Coun-
sel for SFASU prior to April 15, 2006 to express their interest and de-
scribe their capabilities. Further information may be obtained from
Yvette Clark, General Counsdl, at (936) 468-4305, or by mail at Office
of the General Counsdl, Stephen F. Austin State University, PO. Box
13065, SFA, Nacogdoches, Texas 75962-3065.

TRD-200601923

R. Yvette Clark

General Counsel

Stephen F. Austin State University
Filed: March 30, 2006

14 14 14
Texas Water Development Board

Applications Received

Pursuant to the Texas Water Code, 86.195, the Texas Water Develop-
ment Board provides notice of the following applications received by
the Board:

Porter Special Utility District, 22162 Water Well Road, Porter, Texas
77365-5380, received March 1, 2006, application for financial assis-
tancein the amount of $1,260,000 from the Texas Water Devel opment
Funds.

Ricardo Water Supply Corporation, PO. Box 1572, Kingsville, Texas
78364, received February 14, 2006, application for financial assistance
in the amount of $2,240,000 from the Drinking Water State Revolving
Fund.

County of Zapata, PO. Box 99, Zapata, Texas 78076, received Feb-
ruary 15, 2006, application for financial assistance in the amount of
$14,826,000 from the Drinking Water State Revolving Fund - Disad-
vantaged Communities Program.

Little EIm Valey Water Supply Corporation, 462 West FM 485,
Cameron, Texas 76520, received March 6, 2006, application for

financial assistance in the amount of $410,000 from the Rural Water
Assistance Fund.

City of Flatonia, 125 East, South Main Street, PO. Box 329, Flato-
nia, Texas 78941, received February 15, 2006, application for financial
assistance in the amount of $660,000 from the Drinking Water State
Revolving Fund - Disadvantaged Communities Program.

Walnut Creek Special Utility District, PO. Box 657, 1155 Highway
199 West, Springtown, Texas 76082, received February 28, 2006, ap-
plication for financial assistance in the amount of $2,800,000 from the
Texas Water Devel opment Funds.

R. W. Beck, Inc., 1300 East L ookout Drive, Richardson, Texas 75082,
received March 15, 2006, application for financial assistance from the
Research and Planning Fund.

Texas A&M University - Agriculture Experiment Station, Mail Stop
2147, College Station, Texas 77843-2147, received March 16, 2006,
application for financial assistance from the Research and Planning
Fund.

Resource Economics, Inc., 701 Brazos, Suite 500, Austin, Texas
78701, received March 16, 2006, application for financial assistance
from the Research and Planning Fund.

ToddH. Votteler, PH.D. and Joni S. Charles, Ph.D., 10604 Natick Lane,
Austin, Texas 78739, received March 16, 2006, application for finan-
cia assistance from the Research and Planning Fund.

Espey Consultants, Inc., 3809 South Second Street, Suite B-300,
Austin, Texas 78704, received March 16, 2006, application (Reservoir
Site Acquisition) for financial assistance from the Research and
Planning Fund.

Halff Associates, Inc., 1421 Wells Branch Parkway, Suite 104, Austin,
Texas 78660-3230, received March 16, 2006, application (Reservoir
Site Acquisition) for financial assistance from the Research and Plan-
ning Fund.

HDR, 4401 West Gate Blvd., Suite 400, Austin, Texas 78745, received
March 16, 2006, application (Reservoir Site Acquisition) for financial
assistance from the Research and Planning Fund.

R. W. Beck, Inc., 1300 East L ookout Drive, Richardson, Texas 75082,
received March 15, 2006, application (Reservoir Site Acquisition) for
financial assistance from the Research and Planning Fund.

Texas A&M University - Agriculture Experiment Station, Mail Stop
2147, College Station, Texas 77843-2147, received March 16, 2006,
application (Reservoir Site Acquisition) for financial assistance from
the Research and Planning Fund.

Resource Economics, Inc., 701 Brazos, Suite 500, Austin, Texas
78701, received March 16, 2006, application (Reservoir Site Acquisi-
tion) for financial assistance from the Research and Planning Fund.

ToddH. Votteler, PH.D. and Joni S. Charles, Ph.D., 10604 Natick Lane,
Austin, Texas 78739, received March 16, 2006, application (Reservoir
Site Acquisition) for financia assistance from the Research and Plan-
ning Fund.

TRD-200602035

Wendall Corrigan Braniff

General Counsel

Texas Water Development Board

Filed: April 5, 2006
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How to Use the Texas Register

Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on
an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.

Texas Administrative Code

The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a T74C number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE

Part I. Texas Department of Human Services

40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
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