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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.



TaE c ATTORNEY

Under provisions set out in the Texas Constitution, the Texas Government Code,
ENE R AL Title 4, §402.042, and numerous statutes, the attorney general is authorized to write

advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.

To inquire about pending requests for opinions, phone (512) 463-2110.

Request for Opinions

RQ-0360-GA

Requestor:

The Honorable Ismael "Kino" Flores
Chair, Licensing and Administrative Procedures Committee
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Requestor:

Mr. Gordon E. Landreth, AIA, Chair
Texas Board of Architectural Examiners
Post Office Box 12337

Austin, Texas 78711-2337

Re: Whether a professional engineer may prepare all plans and spec-
ifications for a building without engaging the services of a licensed
architect (Request No. 0360-GA)

Briefsrequested by August 12, 2005
RQ-0361-GA

Reguest withdrawn by Requestor
RQ-0362-GA

Requestor:

The Honorable Mike Stafford

Harris County Attorney

1019 Congress, 15th Floor

Houston, Texas 77002

Re: Whether the payment required by section 51.961(g), Government
Code, as amended, authorizing one-half of the family protection feeto
be paid to the child abuse and neglect prevention trust account, violates
art. 1, section 13, of the Texas Constitution, the open courts provision
(RQ-0362-GA)

Briefsrequested by August 18, 2005
RQ-0363-GA

Requestor:

The Honorable Harvey Hilderbran

Chair, Culture, Recreation and Tourism Committee
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Liability of members of the board of directors of the McCulloch
Soil and Water Conservation District for the repair and maintenance of
flood prevention structures (RQ-0363-GA)

Briefs requested by August 18, 2005
RQ-0364-GA

Requestor:

The Honorable Cheryl Swope Lieck
Chambers County Attorney

Post Office Box 1200

Anahuac, Texas 77514

Re: Authority of a county under the Public Funds Investment Act,
chapter 2256, Government Code, to contract with a bank to invest and
manage the permanent and available county school funds (RQ-0364-
GA)

Briefsrequested by August 18, 2005
RQ-0365-GA

Requestor:

The Honorable David K. Walker
Montgomery County Attorney

207 West Phillips

Conroe, Texas 77301

Re: Duty of a justice of the peace regarding a request by an organ
procurement organization to obtain the organs of a decedent prior to
thejustice’ sdetermination of the necessity of an autopsy ontheremains
(RQ-0365-GA)

Briefsrequested by August 19, 2005

ATTORNEY GENERAL July 29, 2005 30 TexReg 4271



For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200502935

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: July 19, 2005

14 ¢ ¢
Opinions
Opinion No. GA-0337
Mr. James Chastain, President
Bandera County River Authority and Groundwater District
Post Office Box 177
202 Twelfth Street
Bandera, Texas 78003

Re: Whether certain Bandera County River Authority and Ground-
water District directors interests constitute conflicts of interest under
chapter 171 of the Local Government Codeor other law (RQ-0307-GA)

SUMMARY

Chapter 171 of the Local Government Code does not disqualify individ-
uals from serving on the Bandera County River Authority and Ground-
water District board of directorsbecausethey haveasubstantial interest
inareal estate, property development, or construction business. Rather,
chapter 171 requires a director with a substantial interest in a business
entity to file with the District’s record keeper "an affidavit stating the
nature and extent of the interest" before the governmental entity votes
on or decides a matter involving the business entity and to abstain if
"the action . . . will have a special economic effect on the business
entity that is distinguishable from the effect on the public." Tex. Loc.
Gov’'t Code Ann. 8171.004(8)(1) (Vernon 1999). Thus, for each vote
or decision the District board will make, each director must consider
the nature of the specific proposed action and its potential effect on any
business entity in which the director has a substantial interest to deter-
mine whether he or she must disclose the interest and abstain from par-
ticipating in the matter. Under chapter 171, adirector has a substantial
interest in a business entity if the director or his or her close relative
has a substantial interest in the business entity.

Section 49.052 of the Water Code disqualifies persons with certain in-
terests from serving on certain water district boards. Whether section
49.052 applies to the Bandera County River Authority and Ground-
water District involves questions of fact that cannot be resolved in an
attorney general opinion.

Opinion No. GA-0338

The Honorable Ismael "Kino" Flores

Chair, Committee on Licensing and Administrative Procedures
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether Civil Practice and Remedies Code section 75.002, subsec-
tions (f) and (g) apply to the state, acounty, or amunicipality that owns,
operates, or maintains its premises for bicycle-related recreationa ac-
tivities (RQ-0308-GA)

SUMMARY

Civil Practice and Remedies Code section 75.002, subsections (f) and
(g) do not apply to the state, a county, or a municipality that owns,
operates, or maintainsits premisesfor only bicycle-related recreational
activities.

Opinion No. GA-0339

The Honorable Frank Madla, Chair

Committee on Intergovernmental Relations

Texas State Senate

Post Office Box 12068

Austin, Texas 78711-2068

Re Whether the Live Oak Treaty of 1838 is till a binding agreement
(RQ-0310-GA)

SUMMARY

An Indian treaty may be abrogated by subsequent legislation or treaty.
The Lipan Indians executed four treaties after executing the 1838 Live
Oak Treaty with the Republic of Texas. Itislikely afederal court would
find that the 1846 Council Springs Treaty between the Lipan Indians
and the United States abrogated the 1838 Live Oak Treaty. We do not
opine on the continued validity of subsequent treaties.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-200502942

Nancy S. Fuller

Assistant Attorney General

Office of the Attorney General

Filed: July 19, 2005

¢ ¢ ¢
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PROPOSED

‘RULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION
PART 2. TEXASETHICS COMMISSION

CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES
SUBCHAPTER H. RULES APPLICABLE

TO A POLITICAL PARTY ACCEPTING
CONTRIBUTIONS FROM CORPORATIONS OR
LABOR ORGANIZATIONS

1 TAC 820.527

The Texas Ethics Commission proposes an amendment to
§20.527.

A petition for rulemaking has been submitted to the Texas Ethics
Commission requesting that the commission consider a rule re-
quiring political parties that accept funds from corporations or
labor organizations to file reports electronically.

The amendment to 820.527 would require the electronic filing
of reports filed by political parties that accept contributions from
corporations unless the political party qualifies for an exemption.

David A. Reisman, Executive Director, has determined that for
each year of the first five years the rule is in effect there will be
no fiscal implication for the state and no fiscal implication for local
government as a result of enforcing or administering the rule as
proposed. Mr. Reisman has also determined that this rule will
have no local employment impact.

Mr. Reisman has also determined that for each year of the first
five years the rule is in effect, the anticipated public benefit will
be clarification of the electronic filing requirement for political par-
ties.

Mr. Reisman has also determined that there will be no direct ad-
verse effect on small businesses or micro-businesses because
this rule does not apply to single businesses.

Mr. Reisman has further determined that there are no economic
costs to persons required to comply with the rule.

The Texas Ethics Commission invites comments on the pro-
posed rules from any member of the public. A written statement
should be mailed or delivered to David A. Reisman, Texas
Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777. A person who wants
to offer spoken comments to the commission concerning the
proposed rule may do so at any commission meeting during
the agenda item "Communication to the Commission from the
Public" and during the public comment period at a commission
meeting when the commission considers final adoption of the

proposed rules. Information concerning the date, time, and
location of commission meetings is available by telephoning
(512) 463-5800 or, toll free, (800) 325-8506.

The amendment to §20.527 is proposed under Government
Code, Chapter 571, Section 571.062, which authorizes the
commission to adopt rules concerning the laws administered
and enforced by the commission.

The amendment to §20.527 affects section 257.003 of the Elec-
tion Code.

§20.527. Form of Report.
(@ - (b) (No change)

(c) Except as provided by Section 254.036(c), Election Code,
each report filed with the commission under this subchapter and chapter
257 of the Election Code must be filed by computer diskette, modem,
or other means of electronic transfer, using computer software provided
by the commission or computer software that meets commission spec-
ifications for a standard file format.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502913

David Reisman

Executive Director

Texas Ethics Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 463-5800

¢ ¢ ¢

PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 155. RULES OF PROCEDURE
1 TAC 88155.23, 155.29, 155.30, 155.55, 155.59

The State Office of Administrative Hearings (SOAH) proposes
amendments to §155.23, concerning Filing Documents or Serv-
ing Documents on the Judge; 8155.29, concerning Pleadings;
§155.55, concerning Default Proceedings; and §155.59, con-
cerning Proposal for Decision; and proposes new §155.30, con-
cerning Motions. In general, the amendments and the new sec-
tion are proposed to clarify procedures and deadlines and to
make the rules easier to use.

The reasons for proposing the amendments are as follows: Sec-
tion 155.23 is amended to clarify that documents filed by facsim-
ile after 5:00 p.m. on a business day will be deemed to have

PROPOSED RULES July 29, 2005 30 TexReg 4273



been filed on the next business day. The amendment makes the
rule consistent with the provisions of §155.25(d)(4) (concerning
Service of Documents on Parties). Section 155.29 is amended
to apply only to pleadings and deletes provisions governing mo-
tions. New §155.30 is proposed to create a separate rule gov-
erning motions; the new section’s provisions have been removed
from 8155.29 and the requirements for motions clarified. Sec-
tion 155.55 is amended to clarify and simplify the mechanisms
by which cases in which a respondent fails to appear or file a re-
quired answer may be handled. Current subsection (d) is deleted
as substantially duplicative and unnecessary in light of the re-
vision of current subsection (f) (subsection (e) in this revision).
Section 155.59 is amended to establish rebuttable presumptions
about dates of service of proposals for decision so that the judge
and parties may better calculate the dates by which exceptions
must be filed.

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the amended and new rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Ms. Parsley, also has determined that for the first five-year pe-
riod the amended and new rules are in effect the public benefit
anticipated as a result of the rules will be to ensure more efficient
and fair procedures for participants in contested case hearings.
There will be no effect on small businesses as a result of enforc-
ing the amended and new rules. There is no anticipated eco-
nomic cost to individuals who are required to comply with the
proposed amendments and new rule.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments and new rule in the Texas
Register to Debra Anderson, Paralegal, State Office of Adminis-
trative Hearings, P.O. Box 13025, Austin, Texas 78711-3025, or
by facsimile to (512) 463-1576.

The amended and new rules are proposed under Government
Code, Chapter 2003, §2003.050, which authorizes the State Of-
fice of Administrative Hearings to conduct contested case hear-
ings and requires adoption of procedural rules for hearings, and
Government Code, Chapter 2001, §2001.004, which requires
agencies to adopt rules of practice setting forth the nature and
requirements of formal and informal procedures.

The provisions to which the proposed amendments and new rule
relate affect Government Code, Chapters 2001 and 2003.

§155.23.  Filing Documents or Serving Documents on the Judge.

Thefollowing requirements govern the filing or service on the judge of
documents in contested cases pending before SOAH unless modified
by order of the judge.

(1) - (3) (Nochange)

(4) Facsimile Filings. Documents may be filed with
SOAH, or in PUC or TCEQ cases served on the judge, by facsimile
transmission according to the following requirements:

(A) - (D) (Nochange)

(E) The date imprinted by SOAH’s facsimile machine
on the transaction report that accompani esthe document will determine
the date of filing or of service on the judge. Documents received after
5:00 p.m. or on a Saturday, Sunday or other day on which SOAH is
closed shall be deemed filed the first business day thereafter.

(5) (No change.)
§155.29. Pleadings.

(@ Content generally. Requests [All requests] for relief in a
contested case may be submitted either orally as part of [not made on]
therecord at a prehearing conference or hearing; or [shalt be] typewrit-
ten or printed on paper 8 1/2 incheswideand 11 incheslong, and timely
filed at SOAH. Photocopies are acceptable if[; previded all] copiesare
clear and legible. All pleadings shall contain or be accompanied by the
following:

(1) - (8) (Nochange)
(9) A certificate of conference, if required; [and]

(10) The signature of the submitting party or the party’s
authorized representative; and[:]

(11) A referencein thetitle of the pleading to arequest for
a hearing if the movant seeks a hearing.

(b) Amendment or supplementation of pleadings. A party may
amend or supplement its pleadings by written filing. An amendment or
supplementation that includes information, requestsfor relief, changes
to the scope of the hearing, or other matters that unfairly surprise other
parties may not be filed later than ten days before the date of the hear-
ing, except by agreement of all parties and consent of the judge. The
judge may establish other deadlines for filing amendments or supple-
mentation of pleadings with notice to all parties. [Purpose and effect
of motions. To change a setting or obtain a ruling; order; or any other
procedural relief from the judge, a party is required to file a motion.
Where the provisions of statute or rule do not automatically establish a
needed procedure, the party seeking to amend or supplement the pro-
cedure should file awritten motion. The mere filing or pendency of a
moation, even if uncontested, does not ater or extend any time limit or
deadline established by statute, rule; or order, or any setting by SOAH
or the judge]

[(c) Genera requirements for motions. Except as provided in
this section or chapter, for motions seeking to intervene or be granted
party status, to amend a party’s pleadings, for summary disposition, to
file amotion to set aside a default or dismissal for failure to prosecute,
or to continue a scheduled conference or hearing, all motions shall:]

[(1) befiled no later than seven days before the date of the
hearing; except, for good cause demonstrated in the motion, the judge
may consider a motion filed after that time or presented ordly at a
hearing; and,]

[(2) if seeking an extension of an established deadline]

[(A) include a proposed date; and]

[(B) indicate that the movant has contacted all parties
and state whether there is opposition to the proposed date, or describe
in detail the movant’s attempts to contact the other parties.]

[(d) Responses to motions generally. Except as provided in
this subsection or chapter, responsesto motions described in subsection
(c) of this section shall be in writing, and filed on the earlier of:]

[(1) fivedays after receipt of the motion; or]

[(2) the date and time of the hearing. However, responses
to written motions late-filed (for good cause shown) on the date of the
hearing may be presented orally at hearing.]

[(e) Moaotions to intervene. Motions for party status shal be
filed no later than twenty days prior to the date the case is set for hear-

ing. Responses to such motions shall be filed no later than seven days
after the motion is served on or otherwise received by other parties]

[(f) Moaotionsfor Continuance. Motionsfor continuance shall:]
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[(1) make specific reference to all other motions for con-
tinuance previously filed in the case by the movant, and shall set forth
the specific grounds upon which the party seeks the continuance;]

[(2) befiled no later than five days before the date of the
hearing, except, for good cause demonstrated in the motion, the judge
may consider a motion filed after that time or presented orally at the
hearing;]

[(3) indicate that the movant has contacted all parties and

state whether there is opposition to the motion, or describein detail the
movant’s attempts to contact the other parties;]

[(4) if seeking a continuance to a date certain, include
a proposed date or dates (preferably a range of dates) and indicate

whether the parties contacted agree on the proposed new date(s); and]}

[(5) be served on the other parties according to applicable
filing and service requirements, except that a motion for continuance
filed five days or less before the date of the hearing shall be served by
hand or facsimile delivery on the same date it is filed with SOAH, or
by overnight delivery on the next day, unless the motion demonstrates
or the record shows such service is impracticable]

[(g) Responsestowritten motionsfor continuance. Responses
to written motionsfor continuance shall beinwriting, except responses
to written metions for continuance filed on the date of the hearing may
be presented orally at the hearing. Written responses to motions for
continuance shall be filed on the earlier of:]

[(1) three days after receipt of the motion; or]
[(2) thedate and time of the hearing.]

[(h) Amendment of Pleadings. A party may amend its plead-
ings by written filing if the amendment does not unfairly surprise other
parties; provided that any pleading which substantially affectsthe scope
of the hearing may not befiled later than seven days before the date the
hearing actually commences, except by agreement of all parties and
consent of the judge]

[(i) Moations to reopen the record under §155.15(a)(4) of this
title (relating to Powers and Duties of Judges), to set aside a default
under §155.55(e) (relating to Failure to Attend Hearing and Default), to
set aside adismissal for failure to prosecute under §155.56(a) (relating
to Dismissal Proceedings), and for summary disposition under §155.57
(relating to Summary Disposition); shall be governed by the referenced
sections)]

8155.30. Motions.

(@ Purpose and effect of motions. To change a setting or ob-
tain a ruling, order, or any other procedural relief from the judge, a
party shall file a motion. The motion shall describe the relief sought
and the basis in law upon which the relief is based. The merefiling or
pendency of amotion, even if uncontested or agreed, does not alter or
extend any time limit or deadline established by statute, rule, or order,
or any setting by SOAH or the judge.

(b) General requirements for motions. Except as provided in
this section or chapter, all motions shall:

(1) befiled no later than seven days before the date of the
hearing; except, for good cause demonstrated in the motion, the judge
may consider a motion filed after that time or presented ordly at a
hearing; and,

(2) if seeking an extension of an established deadline,
(A) include a proposed date; and

(B) indicate that the movant has conferred with other
parties and state whether there is opposition to the proposed date, or
describein detail the movant’ sattemptsto confer with the other parties.

(c) Responsestomotionsgenerally. Except asprovided inthis
subsection or chapter, responses to motions described in subsection (b)
of this section shall bein writing, and filed on the earlier of:

(1) fivedays after receipt of the motion; or

(2) the date and time of the hearing. However, responses
to written motions late-filed (for good cause shown) may be presented
oraly at hearing.

(d) Motionsto intervene or for party status. Motions for party
status shall befiled no later than twenty days prior to the date the case
isset for hearing. Responsesto such motions shall befiled no later than
seven days after the motion is served on or otherwise received by other
parties.

(e) Motionsfor Continuance. Motions for continuance shall:

(1) make specific referenceto all other motions for contin-
uance previoudly filed in the case by the movant, and shall set forth the
specific grounds upon which the party seeks the continuance;

(2) befiled no later than five days before the date of the
hearing, except, for good cause demonstrated in the motion, the judge
may consider a motion filed after that time or presented orally at the
hearing;

(3) indicate that the movant has contacted the other parties
and state whether thereis opposition to the motion, or describein detail
the movant’s attempts to contact the other parties;

(4) if seeking acontinuanceto adate certain, include apro-
posed date or dates (preferably arange of dates) and indicate whether
the parties contacted agree on the proposed new date(s); and

(5) be served on the other parties according to applicable
filing and service requirements, except that a motion for continuance
filed five days or less before the date of the hearing shall be served by
hand or facsimile delivery on the same date it is filed with SOAH, or
by overnight delivery on the next day, unless the motion demonstrates
or the record shows such service isimpracticable.

(f) Responses to written motions for continuance. Responses
towritten motionsfor continuance shall beinwriting, except responses
to written motionsfor continuance filed on the date of the hearing may
be presented orally at the hearing. Written responses to motions for
continuance shall be filed on the earlier of:

(1) three days after receipt of the motion; or
(2) the date and time of the hearing.

(g) Motionsto reopentherecord under 8155.15(a)(4) of thisti-
tle(relating to Powers and Duties of Judges), to set aside adefault under
8155.55(e) of thistitle (relating to Failure to Attend Hearing and De-
fault), to set aside a dismissal for failure to prosecute under §155.56(a)
of thistitle (relating to Dismissal Proceedings), and for summary dis-
position under 8155.57 of thistitle (relating to Summary Disposition),
shall be governed by the referenced sections.

§155.55. Default Proceedings.
(@ - () (Nochange)

(d) Nolater than ten days after the hearing, if adismissal, pro-
posal for decision, or afinal order has not been issued, a party may file

amotion to set aside a default and reopen the record. The judge may

grant the motion, set aside the default, and reopen the hearing for good
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cause shown. [SOAH may enforce the procedural rule of any referring
agency that provides either:]

[(1) that the failure of arespondent to timely enter an ap-
pearance or answer to the notice of hearing of the contested case shall
entitle the agency’s staff to a continuance at the time of the contested
case hearing for such reasonable period of time as determined by the
judge; or]

[(2) that the failure of respondent to appear at the time of
hearing of the contested case shall entitle the agency’s staff to move
either for dismissal of the case from the SOAH docket, or to request
issuance of a default proposal for decision or order by the judge.]

(e) Upon the failure of a respondent to appear at the hearing
or to file atimely written response or answer required by the referring
agency'’s rules, the judge may grant a continuance or dismissal from
SOAH’ sdocket in order to allow the referring agency to dispose of the
case on adefault basis under the referring agency’ srules, or may issue
adefault proposal for decision or order. The judge has the discretion to
determine whether proper and adequate notice under Tex. Gov't Code
Ann. ch. 2001 and §155.27 of thistitle (relating to Notice of Hearing)
was given, and whether return to the agency for informal disposition
is appropriate. [No later than ten days after the hearing; if a dismissal,
proposal for decision, or afinal order has not been issued, a party may
file a motion to set aside a default and reopen the record. The judge
may grant the motion, set aside the default, and reopen the hearing for
good cause shown.]

[(f) This section does not preclude the referring agency from
informally disposing of a case by default under the agency’s statute or
rules, if the respondent fails to file a timely written F%penseerether
responsive pleading required by the referring agency’s statute or rules.
A party may request that the judge abate or continue the case pending
informal disposition at the referring agency.]

§155.59. Proposal for Decision.
(@ - (b) (No change.)

() The parties may submit to SOAH and the referring agency
exceptions to the proposal for decision, and repliesto exceptionsto the
proposal for decision.

(1) (No change.)

(2) If theproposal for decision wasserved by hand delivery,
the date of service shall be presumed to be the date of delivery. If
the proposal for decision was served by regular mail, interagency mail,
certified mail, or registered mail, the date of service shall be presumed
to be no later than three days after mailing. [The judge may, on the
judge's own motion and for good cause, extend or shorten the timein

which to file exceptions or replies.]

(3) Thejudge may, onthejudge’ sown motion and for good
cause, extend or shorten the time in which to file exceptions or replies.
[The parties shall direct any metions for extension of time in which to
fileexceptionsor repliestothejudge. Parties’ motionsfor extensions of
time shall befiled no later than five days before the applicable deadline
for submission of exceptions or replies and shall demonstrate either:]

[(A) good cause for the requested extension; or}
[(B) agreement of all other parties to the extension:]
(4) The parties [judge] shall direct any motions for exten-

sion of time in which to file [review all] exceptions and replies to the
judge. Parties’ motions for extensions of time shall be filed no later
than five days before the applicable deadline for submission of excep-

tions or replies and shall demonstrate either: [and netify the referring

agency within 15 days of the deadline for filing a reply to the excep-
tions whether the judge recommends any changes to the proposal for
decision.]

(A) good cause for the requested extension; or

(B) agreement of al other partiesto the extension.

cisionin response to] exceptionsand replies[to exceptions,] and notify
the referring agency within 15 days of the deadline [may also correct

any clerical errors in the proposal] for filing areply to the exceptions
whether the judge recommends any changes to [decision; witheut] the
proposal for decision [again being served on the parties).

(e) Thejudge may amend the proposal for decisionin response
to exceptions and replies to exceptions, and may also correct any cleri-
cal errorsin the proposal for decision, without the proposal for decision
again being served on the parties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502904

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 475-4931

¢ ¢ ¢

CHAPTER 157. TEMPORARY ADMINISTRA-
TIVE LAW JUDGES
1 TAC 8157.1

The State Office of Administrative Hearings (SOAH) proposes
amendments to §157.1, concerning Temporary Administrative
Law Judge, which will bring the section in line with SOAH’s needs
and the state bidding requirements.

The reasons for proposing the amendments are as follows: Sec-
tion 157.1 is amended to require that persons seeking to serve
as temporary administrative law judges have five years expe-
rience in administrative law. That experience may be the re-
sult of conducting hearings under the Administrative Procedure
Act, practicing administrative law, or a combination thereof. The
amendment also: (1) deletes as a component for consideration
by the chief judge the recommendation of parties, and (2) re-
quires those seeking to be temporary administrative law judges
to comply with applicable state bidding requirements.

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the amended rule is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rule.

Ms. Parsley, also has determined that for the first five-year pe-
riod the amended rule is in effect the public benefit anticipated
as a result of the rule will be to ensure more efficient and fair
procedures for participants in contested case hearings. There
will be no effect on small businesses as a result of enforcing the
amended rule. There is no anticipated economic cost to individ-
uals who are required to comply with the proposed amendments.
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Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Debra Anderson, Paralegal, State Office of Administrative Hear-
ings, P.O. Box 13025, Austin, Texas 78711-3025, or by facsimile
to (512) 463-1576.

The amended rule is proposed under Government Code, Chap-
ter 2003, §2003.043, which authorizes the chief administrative
law judge to contract with temporary administrative law judges;
§2003.050, which authorizes the State Office of Administrative
Hearings to conduct contested case hearings and requires adop-
tion of procedural rules; and Government Code, Chapter 2001,
§2001.004, which requires agencies to adopt rules of practice
setting forth the nature and requirements of formal and informal
procedures.

The provisions to which the proposed amendments relate affect
Government Code, Chapters 2001 and 2003.

§157.1. Temporary Administrative Law Judges [Judge] .

(@ If judges employed by the State Office of Administrative
Hearings [(office)] are not available to hear a case within areasonable
time, the chief judge may contract with qualified individuals to serve
as temporary administrative law judges.

(b) To serve asatemporary administrative law judge, an indi-
vidual must be licensed to practice law in the State of Texas and have
five years experience in administrative law from [experience] conduct-
ing hearings under the Administrative Procedure Act and/or practicing
administrative law [(APA)] .

() The chief judge will also consider:
(1) qudifications and experience; and
(2) expertiserelated to the subject matter of the hearing. [;
and]
[(3) therecommendation of the parties]
(d) To be considered for service [to serve] as atemporary ad-
ministrative law judge, an individual must comply with any applicable
state bidding reguirements [sheuld submit to the chief judge a letter

indicating such interest along with a resume detailing the individual’s
experience in conducting APA hearings].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502905

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 475-4931

¢ ¢ ¢

CHAPTER 163. ARBITRATION PROCEDURES
FOR CERTAIN ENFORCEMENT ACTIONS OF
THE TEXAS DEPARTMENT OF AGING AND
DISABILITY SERVICES

1TAC 88163.1 - 163.7, 163.9, 163.11, 163.13, 163.15, 163.17,
163.19, 163.21, 163.25, 163.27, 163.29, 163.31, 163.33,

163.37, 163.39, 163.41, 163.59, 163.61, 163.65, 163.67,
163.69

The State Office of Administrative Hearings (SOAH) proposes
amendments to §163.1, concerning Definitions; §163.3, con-
cerning Election of Arbitration; §163.5, concerning Initiation
of Arbitration; 8§163.7, concerning Changes of Claim; §163.9,
concerning Filing and Service of Documents; §163.11, concern-
ing Selection of Arbitrator; §163.13, concerning Notice to and
Acceptance by Arbitrator of Appointment; §163.15, concerning
Disclosure Requirements and Challenge Procedure; 8163.17,
concerning Vacancies; §163.19, concerning Qualifications of
Arbitrators; §163.21, concerning Costs of Arbitration; §163.25,
concerning Electronic Record; 8163.27, concerning Inter-
preters; §163.29, concerning Duties of the Arbitrator; §163.31,
concerning Communication of Parties with Arbitrator; §163.33,
concerning Date, Time, and Place of Hearing; §163.37, con-
cerning Public Hearings and Confidential Material; §163.39,
concerning Preliminary Conference; §163.41, concerning
Exchange and Filing of Information; 8163.59, concerning
Attendance Required; 8163.61, concerning Order; 8163.65,
concerning Clerical Error; and §163.67, concerning Appeal; and
proposes new §163.2, concerning Construction of this Chapter;
8163.4, concerning Notice of Election of Arbitration; §163.6,
concerning Jurisdictional Challenges; and §163.69, concerning
Other SOAH Rules of Procedure. In general, the rules have
been modified to substitute job titles now in use under SOAH's
new administrative structure, to delete unnecessary language,
and to achieve parallel construction and consistency within
this chapter and, as much as practicable, with Chapter 155 of
this title (concerning Rules of Procedures) and Chapter 159
of this title (concerning Rules of Procedure for Administrative
License Suspension Proceedings). In particular, references to
SOAH have been substituted for references to the Office; the
word Code has been substituted for Tex. Health and Safety
Code Ann.; references to DADS (the Department of Aging and
Disability Services) have been substituted for DHS and the de-
partment; numerals have been spelled out, in accordance with
Harvard Blue Book form; statutory and rules citations have been
updated and rewritten to comport with the style recommended
in Texas Rules of Form. Numbers and letters contained in
subsections have been changed to be consistent with the format
used in Chapter 155. Additionally, numerous rules, including
§163.3 and 8163.5, have been amended to reflect changes in
the law effected by Acts 1997, 75th Legislature, Chapter 693,
82; Acts 1997, 75th Legislature, Chapter 1159, 81.02; Acts
1999, 76th Legislature, Chapter 1094, 881, 2, 3, and 4; and
Acts 1999, 76th Legislature, Chapter 1095, §1.

Cathleen Parsley, General Counsel, has determined that for the
first five-year period the amended and new rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering them.

Ms. Parsley, also has determined that for the first five-year pe-
riod the amended and new rules are in effect the public benefit
anticipated as a result of the rules will be to ensure more effi-
cient and fair procedures for participants in arbitration proceed-
ings. There will be no effect on small businesses as a result of
enforcing the amended and new rules. There is no anticipated
economic cost to individuals who are required to comply with the
proposed amendments and new rules.

Written comments must be submitted within 30 days after publi-
cation of the proposed amendments and new rules in the Texas
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Register to Debra Anderson, Paralegal, State Office of Adminis-
trative Hearings, P.O. Box 13025, Austin, Texas 78711-3025, or
by facsimile to (512) 463-1576.

The amendments and new rules are proposed under Health
and Safety Code, Chapter 242, Subchapter H, §242.253, which
requires that the State Office of Administrative Hearings adopt
rules governing the appointment of an arbitrator and the process
of arbitration under that chapter; under Government Code,
Chapter 2001, §2001.004 which requires agencies to adopt
rules of practice setting forth the nature and requirements of
formal and informal procedures; and under Government Code,
Chapter 2003, §2003.050, which authorizes the State Office of
Administrative Hearings to conduct contested case hearings
and requires adoption of hearings procedural rules.

Code provisions to which these amendments and new rules re-
late are Health and Safety Code, Chapter 242; the Government
Code, Chapter 2003; and the Human Resources Code, Chapter
32.

8163.1. Définitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Administrative law judge or judge--An individua ap-
pointed by the chief administrative law judge of the State Office of Ad-
ministrative Hearings ("SOAH") under Tex. Gov’'t Code Ann., Chap-
ter 2003, §2003.041. The term shall also include any temporary ad-
ministrative law judge appointed by the chief administrative law judge
pursuant to Tex. Gov’'t Code Ann. §2003.043. [Authorized represen-
tative--An attorney authorized to practice law in the State of Texas or,
where permitted by applicable law, a person designated by a party to
represent the party.]

(2) Authorized representative--An attorney authorized to
practicelaw in the State of Texas or, where permitted by applicable law,
aperson designated by aparty to represent the party. [Chief judge--The
chief administrative law judge of the State Office of Administrative
Hearings (SOAH) or his designee]

(3) Chief judge--The chief administrative law judge or his
or her designee for action under this chapter. Any designee shall be
a person qualified to serve as an arbitrator. [Department--The Texas
Department of Human Services.]

(4) Code--Chapter 242 of the Tex. Health and Safety Code
Ann. asit may be amended from time to time. [Facility--An ingtitution
which operates health carefacilities as defined by the Health and Safety
Code, §242.002(6).]

(5) DADS--The Texas Department of Aging and Disability
Services, formerly the Texas Department of Human Services (DHS).

[Director of hearings--The person who is responsible for the hearings
department of the department.]

(6) Facility--An institution that operates health care insti-
tutions as defined by the Code §242.002(10), and 40 TAC §19.101(40)
and (90).

(7) Director of hearings--The person whoisresponsiblefor
the hearings section of DADS.

(8) Order--Theaward or final order issued by the arbitrator.

8163.2. Construction of this Chapter.

Unless otherwise expressly provided, the past, present, or future tense
shall each include the other; the masculine, feminine, or neuter genders
shall each include the other; and the singular and plural number shall
each include the other.

§163.3. Opportunity to Elect Arbitration [ Election of Arbitration].

(8) DADS or any affected facility may elect arbitration as an
alternative to a contested case proceeding or to ajudicial proceeding
relating to the assessment of acivil penalty, pursuant to the Code, Sub-
chapter J, in any of the following disputes, unless the United States
Health Care Financing Administration requiresthat such dispute bere-
solved by the federal government: [The department or any affected
facility may elect binding arbitration as an aternative in any of thefol-
lowing disputes unless the United States Hedlth Care Financing Ad-
ministration requires that such dispute be resolved by the federal gov-
ernment.]

(1) renewal of alicense under Code §242.033;
(2) assessment of acivil penalty under Code §242.065;

(3) assessment of a monetary pendty under Code
§242.066; or

(4) assessment of apenalty asdescribed by Tex. Hum. Res.
Code Ann., §32.021(n).

[(1) Disputesfor whicharhitration may beelected include:]
[(A) renewal of alicense under Health and Safety Code,

[(B) suspension or revocation of alicense under Health
and Safety Code, §242.061;]

assessment of a civil penalty under Health and
Safety Code, §242.065;

assessment of a monetary penalty under Health
and Safety Code, §242.066; or]

[(E) assessment of apenalty asdescribed by Human Re-
sources Code, §32.021(K).]

[(2) Arbitration cannot be elected if the subject matter of
the dispute is part of the basisfor:]

[(A) revocation, denial; or suspension of aninstitution’s
license;]

[(B) issuanceof aclosing order under Health and Safety
Code, §242.062; or]

[(C) suspension of admissions under Health and Safety
Code, §242.072.]

[(3) An affected facility may elect arbitration by filing a
notice of election to arbitrate with the director of hearings no later than
the tenth day after a notice of an administrative or judicial hearing re-
lating to any of the above-listed disputes is received by the facility. A
copy of this election shall be sent to the department’s representative of
record in the relevant action.]

[(4) The department may elect arbitration under this sub-
chapter by filing the election with the director of hearings no later than
the datethat thefacility may elect arbitration under paragraph (3) of this
section. A copy of this election shall be sent to the facility’s represen-
tative of record in the relevant action or to the owner or chief operating
officer of thefacility if no representative has made an appearancein the
action.}

[(5) The date of receipt shall be the date affixed upon a
natice of election by a date-stamp utilized by the hearings department
of the department.]

[(6) Thenoticeof election shall include awritten statement
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[(A) the nature of the action that is being submitted to
arbitration, as listed in paragraph (1) of this section;]

[(B) abrief description of the factual and/or legal con-
troversy, including the amount in controversy, if any;]

[(C) an estimate of the length of the hearing and the ex-
tensiveness of the record necessary to determine the matter;]

(D) the remedy sought;}

[(E) any special information that should be considered
in compiling a panel of potential arbitrators; and]

[(F) the hearing locale requested, along with aexplana-
tionfor that locale. If no request is made, the arbitrator may choosethe
locale in compliance with this chapter.]

[(G) the name, title, address, and telephone number of
adesignated contact person for the party who will be paying the costs
of the arbitration.]

[(7) The election of arbitration is a representation that the
party choosing arbitration is solvent and able to bear the costs of the
proceeding:]

[(8) An €election to engage in arbitration under this sub-
chapter is irrevocable and binding on the facility and the department.
However; such an election does not preclude the parties from reaching
an agreed resolution of a dispute that has been submitted for arbitra-
tion at any time during the arbitration process before the final order has
been issued by the arbitrator.]

(b) Arbitration may not be elected in the following circum-
stances if the subject matter of the dispute is part of the basisfor:

(1) revocation, denial, or suspension of an institution’s li-

8163.4. Notice of Election of Arbitration.

(8 Pursuantto Code §242.252, in an enforcement lawsuit filed
in court:

(1) Anaffected facility may elect arbitration by filing ano-
ticeof election to arbitrate with the court in which thelawsuitis pending
and sending copiesto the office of the attorney general andto DADS's
director of hearings.

(A) The notice of election must be filed no later than
the tenth day after the date on which the answer is due or the date on
which the answer is filed with the court, whichever is sooner.

(B) If acivil pendlty isrequested by an amended or sup-
plemental pleading in alawsuit filed pursuant to Code §242.094 (seek-
ing appointment of a trustee to operate a home), the affected facility
must fileitsnotice of election of arbitration not later than the tenth busi-
ness day after the date on which the amended or supplemental pleading
is served upon the facility’ s representative of record in the proceeding,
or, if none, upon the facility’s owner or chief operating officer.

(C) If the election of arbitration is challenged, the par-
tiesshall seek aprompt ruling from the court on the challenge. If acourt
finds SOAH hasjurisdiction to conduct an arbitration, DADS shall im-
mediately file the court’s order and the notice of election of arbitration
at SOAH and request the arbitration be processed in the usual manner.

(2) DADS may elect arbitration by filing a notice of elec-
tion with the court in which the lawsuit is pending and by notifying the
facility of the election not later than the date the facility may elect ar-
bitration under paragraph (1) of this subsection. A copy of this notice
of election shall be sent to the facility’ s representative of record or to
the owner or chief operating officer of the facility if no representative
has made an appearance in the lawsuit.

cense pursuant to Code §242.061;
(2) issuance of an emergency suspension or closing order

(b) In an administrative enforcement proceeding originally
docketed at SOAH:

under Code §242.062;
(3) suspension of admissions under Code §242.072; or

(1) Anaffected facility may elect arbitration by filing ano-
tice of election to arbitrate with the docket clerk at SOAH no later than

(4) appointment of a trustee under Code §242.094 to re-
solve the legal issuesinvolving the appointment of atrustee or conduct
with respect to which the appointment of atrustee is sought.

(c) Arbitration may not be elected if the facility has had an
arbitration order levied against it in the previous five years and the cur-
rently alleged violations occurred on or after September 1, 1999.

(1) Thefive year period begins on the date the arbitration
order becomesfinal and ends on the fifth anniversary of the date upon

the tenth day after receiving notice of hearing that complies with the
requirements of the Administrative Procedure Act. A copy of thiselec-
tion shall be sent to DADS' representative of record in the relevant ac-
tion and to DADS' director of hearings.

(2) DADS may elect arbitration under this chapter by fil-
ing a notice of election with the docket clerk at SOAH no later than
the date that the facility may elect arbitration under subsection (&) of
this section and sending a copy of the notice of election to the facil-
ity’s representative of record in the relevant action, or to the owner or

which the arbitration order became final.

(2) This restriction does not apply to facilities that were
partiesin arbitrations that were resolved by settlement or dismissal be-
fore an order was issued.

(d) Theelection of arbitration isarepresentation that the party
choosing arbitration is solvent and abl e to bear the costs of the proceed-
ing. In caseswhere thefacility is responsible for paying SOAH’s costs
and expenses, SOAH will require that an authorized representative of

chief operating officer of the facility if no representative has made an
appearance in the action.

(c) The date of filing shall be the date affixed upon a notice
of election by a date-stamp utilized by the docket clerk at the court for
judicial proceedings, or by the docket clerk of SOAH for administrative
enforcement proceedings.

(d) Thenoticeof election shall include awritten statement that
contains:

the facility provide an affidavit acknowledging the facility’s responsi-
bility and duty to pay SOAH’s costs and expenses.

(e) An €election to engage in arbitration under this chapter is

(1) the nature of the action that is being submitted to ar-
bitration, as listed in §163.3(a) of this title (relating to Opportunity to
Elect Arbitration);

irrevocable and binding on the facility and DADS. However, such an
election does not preclude the parties from reaching an agreed reso-
Iution of a dispute that has been submitted for arbitration at any time
during the arbitration process before the final order has been issued by

(2) abrief description of the factual and/or legal contro-
versy, including an estimate of the amount of any penalties sought;

(3) an estimate of the length of the hearing and the exten-
siveness of the record necessary to determine the matter;
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(4)  the remedy sought;

(5) astatement that the facility has not been the subject of
an arbitration order within the previous five years as defined in this
chapter;

(6) any special information that should be considered in
compiling a panel of potentia arbitrators;

(7) if ahearing locale other than Austin is requested, an
explanation for requesting that locale; and

(8) thename, title, address, and telephone number of ades-
ignated contact person for the party who will be paying the costs of the
arbitration.

§163.5.

(@ When [Immediately upon receipt of] a notice of election
of arbitration is filed at SOAH, the notice [director of hearings] shall
be date stamped and the file given a SOAH docket number [forward
that election to the State Office of Administrative Hearings (SOAH)
with a request] that identifies it as a case submitted for arbitration [be
initiated]. Parties [The case] shall include this [be file stamped and
given an SOAH] docket number [which identifiesit asa case submitted
for arbitration. The docket number will be used] on all subsequent
correspondence and documents filed with SOAH relating to the [this]
arbitration.

(b) The party that did not initiate the arbitration may [must]
file an answering statement with SOAH within ten days after receipt of
the notice of election from the el ecting party. That answering statement
should [shall] include aresponseto [an indication of whether] theclaim
and any challenge to the [party agrees or disagrees with the statements
in the initial netice of] election of arbitration. If the party that did not
initiate the arbitration does not file an answering statement, SOAH will
presume that party denies [no answering statement is filed, it will be
treated as a denial of] the claim and does not challenge the election of
arbitration. Failure to file an answering statement shall not operate to
delay the arbitration.

[(c) Concurrent with sending a request to SOAH that the ar-
bitration process be initiated, the department shall cause a motion to
stay to be filed in any pending administrative or judicial enforcement
actions listed in §163.3(1) of thistitle (relating to Election of Arbitra-
tion) until the arbitration process is completed.]

8163.6. Jurisdictional Challenges.

(a) Parties who raise jurisdictiona challenges to an election
for arbitration in ajudicial enforcement action are required to seek an
expeditious ruling from the court in which the election was filed.

Initiation of Arbitration.

(b) Jurisdictional challenges brought to an election for arbitra-
tion in an administrative enforcement proceeding shall be decided by
the administrative law judge assigned to preside in the contested case.

§163.7. Changes of Claim.

If either party desires to make any new or different claim, it shal be
made in writing and filed with SOAH. The other party may, within
[shall have] ten days from the date of such filing, [mailing in which to]
file an answer with SOAH. After the arbitrator is appointed, however,
no new or different claim may be submitted except with the arbitrator’s
consent.

8163.9. Filing and Service of Documents.

(@ All documents a party files [filed by either party] with
SOAH shall be simultaneously served on the other parties, using the
same method of service, if possible. Documents required to be filed

[5:30 p-m] local time. The time and date of filing shall be determined
by the file stamp affixed by [the] SOAH [docket elerk].

(b) After the arbitrator has been appointed in acase, materials

sion (fax), overnight courier, or certified mail return receipt requested
to the party or its representative at their last known address. All docu-
ments served on another party shall have a certificate of service signed
by the party or itsrepresentative that certifiescompliance with thisrule.
A proper certificate shall give rise to a presumption of service.

(d) If any document is sent to [the] SOAH [clerk] by certified
mail in an envel ope or wrapper properly addressed and stamped and is
deposited in the mail on or before the last day for filing same, and it is
received within three days of thefiling date, it shall be deemed properly
filed.

(e) The date imprinted by SOAH’s facsimile machine on the
transaction report that accompanies the document will determine the
date of filing or of service on the arbitrator. Documents [filed by fax
that are] received [at SOAH] after 5:00 p.m. or on a Saturday, Sunday
or other day on which SOAH is closed shall be deemed filed the first
business day thereafter. [5:30 p.m. shall be deemed filed the first day
following that is not a Saturday, Sunday, or official state holiday-]

8163.11. Selection of Arbitrator.
(@ - (b) (No change.)

(c) If the parties do not agree on an arbitrator who [that] is
willing and available to serve, SOAH will provide a list of potential
arbitrators. Thelist of potential arbitratorsin each case will be created
by selecting individuals from the master list. In selecting these indi-
viduals, due regard will be given to the complexity of the dispute, the
expertise needed to understand the dispute, the experience and training
of the proposed arbitrators, and the requests of the parties concerning
thelocation of the hearing. SOAH will also consider any potential con-
flicts revealed in disclosure statements on file with SOAH.

(d) SOAH shall send each party an identical list of five or six
persons qualified to serve asan arbitrator in the dispute within ten days
after the due date for SOAH’s receipt of the answering statement [by
SOAH], or as soon thereafter as practicable [in any event no later than
15 days after the initial claim is received by SOAH].

(e) Any objectionsfor cause pertaining to any name on thelist
shall be made in writing directed to the chief judge at SOAH within
three days, of receiving the list of potential arbitrators, with a copy
served on all other parties. Such objections will be reviewed by the
chief judge or his or her designee and acted upon within five days after
the objection is received.

(f) Each party shall have ten days from the transmittal date to
strike one name [two names]. The remaining names should be num-
bered in order of preference, if such preference exists. If a party does
not return the list within the time specified, all persons named therein
shall be deemed acceptable. It is not necessary for the parties to ex-

[are striking], nor will those names be disclosed to the candidates.

(g) SOAH will notify the parties of the [selected] arbitrator
appointed.

(h)  Until an arbitrator has been appointed, the chief Judge may
rule on pending matters, including dispositive motions. [SOAH may
contract with anationally i zed association that performs arbitra-
tions to conduct arbitrations under this chapter, after consultation with
the department.]
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(i) In cases where the facility is responsible for paying
SOAH's costs and expenses, SOAH will require that an authorized
representative of the facility provide an affidavit acknowledging the
facility’ s responsibility and duty to pay SOAH’s costs and expenses.

§163.13. Notice to and Acceptance [by Arbitrator] of Appointment
by Arbitrator who is not a SOAH Judge.
(@ (No change)

(b) The acceptance of the arbitrator shall state that the arbitra-
tor [sheshe] is qualified and willing to serve as arbitrator in accord with
this chapter, and with the Code of Ethics for Arbitrators in Commer-
cia Disputes issued by the American Bar Association and the Ameri-
can Arbitration Association in 1977. It shall also state that the arbitra-
tor foresees no difficulty in completing the arbitration according to the
schedule set out in this chapter.

§163.15. Disclosure Reguirements and Challenge Procedure.

(@ Any person appointed to the master list of potential arbi-
trators shall file adisclosure statement with SOAH describing any cir-
cumstances likely to affect impartiality, including any bias, [or] any
financial or persona interest in or representation of health care facili-
tiesor DADS [the department], or any past (within the last three years)
or present relationship with a facility or with DADS [the department]
or its employees. Arbitrators must update this [Fhis] disclosure state-
ment [must be updated] as circumstances change in order to maintain
digibility for appointment as an arbitrator under this chapter.

(b) A [Inany particular matter, a] potential arbitrator must not
accept appointment in [enter] or continue handling any matter in which

pation as an arbitrator would be a conflict of interest or create the im-
pression of aconflict. When approached by SOAH about serving asan
arbitrator in aparticular matter, a[A] potential arbitrator must disclose
any personal interest the arbitrator [she/he] may havein theresult of the
particular arbitration aswell asany past or present rel ationship with the
parties, their principals, or their representatives [when approached by
SOAH, or partiesin adispute that could be submitted to arbitration un-
der these rules; about being an arbitrator under these rules).

(©) (No change)

(d) [Upon receipt of such information from the arbitrator or
another source, SOAH shall communicate the information to the par-
tiesand, if appropriate, to the arbitrator and others.] Upon objection of
a party to the continued service of an arbitrator, the chief judge shall
provide the arbitrator and all parties an opportunity to respond. Af-
ter consideration of these responses, the chief judge shall determine
whether the arbitrator should be disqualified and shall inform the par-
ties of his/her decision, which shall be conclusive.

§163.17. Vacancies.

If for any reason an arbitrator is unable to perform the duties of the
office, the chief judge may, on proof satisfactory to the chief judge
[him/ther], declare the office vacant. The chief judge may fill avacancy
by appointing an individual from the remaining list of qualified arbi-
trators. Objections for cause to the appointed arbitrator shall be filed
in accordance with §163.11(e) of thistitle (relating to Selection of Ar-
bitrator). During the period of a vacancy, the chief judge may rule on
pending matters, including dispositive motions. [Vaeaneies shall be
filled in accordance with the applicable provisions of this chapter for
initial appointment of an arbitrator.]

8163.19. Qualifications of Arbitrators.

The chief judge shall designate persons qualified to serve as an arbitra-
tor under this chapter and that designation shall be conclusive. Potential
arbitrators shall meet the following minimum standards:

(1) (No change))

(2) Have acurrent resume on file with SOAH that shows
experience, and education, professional licenses and certifications, pro-
fessional associations, publications, and other special qualifications
such as other languages spoken. A separate disclosure statement con-
taining information as described in §163.15(a) of thistitle (relating to
Disclosure Requirements and Challenge Procedure) must also be on
file with SOAH.

(3) (Nochange))

(4) Completion of atraining course offered under the joint
auspices of DADS [the department], SOAH, representatives of the fa-
cilities, and of the community to be served by the facilities.

(A) - (B) (Nochange)

(5) Candidatesselected for participationinthetraining pro-
gram will be chosen based on resumes, |etters of reference, and appli-
cations submitted to the chief judge.

(A) - (B) (Nochange)

(C) The number of persons chosen to participate in the
training program and serve on the master list of arbitrators may belim-
ited to enhance the opportunity to develop expertise, to ensure high
quality results,[;] and to maximize the efficiency of the program.

(6) SOAH ALJsmay becertified by thechief judgeasqual-
ified to serve as arbitrators without necessity of their filing the refer-
ence letters referred to in paragraph (3) of this section or having com-
pleted the training course described in paragraph (4) of this section.
Any AL Js so designated will receive individualized training in the top-
icsdescribed in paragraph (4) of thissection. However, any SOAH ALJ
who has heard DADS nursing home administrative enforcement con-
tested cases may be certified by the chief judge as qualified to serve as
an arbitrator provided the ALJreceives training in the arbitration rules
set forth in this chapter.

(7) In order to be eligible to serve as an arbitrator, a per-
son may not have represented any client in any matter pending before
SOAH during the six-month period preceding the appointment, may
not represent anyone before SOAH during the pendency of the con-
tract to serve as an arbitrator for SOAH, and may not represent anyone
before SOAH for six months following the conclusion of his/her con-
tract to serve as an arbitrator for SOAH.

(8) Inorderto bedligibleto serve asan arbitrator, a person
may not represent any plaintiff in aproceeding seeking monetary dam-
ages from the State of Texas or any of its agencies, and he/she must
affirm that he/she will not undertake any such representation during
the pendency of the contract to serve as an arbitrator for SOAH [the
Office].

(9) (No change.)
8163.21. Costs of Arbhitration.

(@ Anarbitrator’ sfeesand expenses shall not exceed $500 per
day for case preparation, pre-hearing conferences, hearings, prepara-
tion of the order [award], and any other required post-hearing work.
Rates charged for less than one day must bear a reasonable relation-
ship to the daily maximum.

(b) There may also be incidental expenses connected with an
arbitration proceeding which may be charged in addition to the arbitra-
tor’s fees and expenses [upon agreement by the parties]. If the a party
reguests that an arbitration hearing be held outside of Austin, and the
arbitrator agreesto hold the arbitration in that location, incidental [Ex-
amples of such] expenses would include the cost of renting aroom for
the hearing and the arbitrator’s travel expenses.
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(c) In caseswhere arbitration is elected for actions occurring
after January 1, 1998, the party that el ects arbitration shall pay the cost
of the arbitration. [Payment of the costs of the arbitration must be cur-
rent before the arbitrator’s order isissued.]

§163.25. Electronic Record.

DADS [The department] shall make an electronic recording of the pro-
ceeding. If thereis no stenographic record of the proceeding, the origi-
nal recording or acopy will be provided to the arbitrator at the close of
the proceeding if the arbitrator so requests. At the arbitrator’s request,
DADS | the department] shall also record the prehearing conferences.

§163.27. Interpreters.

When an interpreter will be needed for al or part of a proceeding, a
party shall file awritten request at least seven days before the setting.
SOAH shall provide and pay for: [Any party wishing an interpreter
shall make all arrangements directly with the interpreter and shall as-
sume the costs of the service]

(1) aninterpreter for deaf or hearing impaired parties and
subpoenaed witnesses in accordance with §2001.055 of the APA;

(2) reader services or other communication services for
blind and sight impaired parties and witnesses; and

(3) acertified languageinterpreter for parties and witnesses
who need that service.

§163.29. Duties of the Arbitrator.
The arbitrator shall:

(1) (No change)
(2) protect theinterests of DADS [the department] and the

facility;

(3) ensurethat al relevant evidence has been disclosed to
the arbitrator, DADS [department], and facility; and

(4) render an order consistent with applicable state and fed-
era law, including the [Health and Safety] Code[, Chapter 242]; Tex.
Hum. Res. Code Ann., [the Human Resources Code,] Chapter 32; and
this chapter.

§163.31. Communication of Parties with Arbitrator.

(@ DADS|[The department] and the facility shall not commu-
nicate with the arbitrator other than at an oral hearing, or through prop-
erly filed documents, unless the parties and the arbitrator agree other-
wise.

(b) (No change.)

§163.33. Date, Time, and Place of Hearing.
(@ - (b) (No change.)

(c) The arbitrator may grant a continuance of the arbitration
at the request of DADS [the department] or the facility. The arbitrator
may not unreasonably deny arequest for a continuance.

(d) Arbitration [AH] hearings normally will [shal] be held at
SOAH’s hearings facility in Austin, Texas. If a party seeks to have
the arbitration hearing held elsawhere, the party shall submit awritten
reguest to the arbitrator and make a showing of good cause. The arbi-
trator shall have sole discretion to determine whether to grant such a
request. If the arbitrator grants the request, the arbitrator shall deter-
mine how the incidental costs of holding the arbitration hearing outside
of Austin will be apportioned between the parties. Incidental expenses
include the cost of renting a room for the hearing and the arbitrator’'s
travel expenses [or in the region the facility islocated in as determined
by the arbitrator]. Preference will be given to using state [government]
facilities. The arbitrator may reqguire that the incidental expenses be

paid in advance of the arbitration hearing.

§163.37. Public Hearings and Confidential Material.

Hearings held under this chapter shall be open to the public. The par-
ties are responsible for identifying any material that is confidentia by
law and for taking appropriate measures to ensure that such material
remains confidential during the hearing. All exhibits shall be returned
to DADS [the department] following the issuance of the order by the
arbitrator, where they shall be maintained in accordance with DADS
[the department’s] rules.

§163.39. Preliminary Conference.

Thearbitrator may set apreliminary conference and may require parties
to file a statement of position prior to that conference. The statement
of position shall include;

(1 - (5) (Nochange)

(6) theidentification of withesses expected to be called dur-
ing the arbitration proceeding, with a short summary of their expected
testimony; and

(7) (No change.)

§163.41. Exchange and Filing of Information.

(8 Unlessthearbitrator ordersotherwise, by [By] the 30th day
after the date SOAH mailed notice to the parties of the name of the ap-
pointed arbitrator, the parties shall have exchanged the following infor-
mation: [-]

(1) Listof witnessesthat aparty expectsto call with ashort
summary of their expected testimony.

(2) Anyandall documentsor other tangiblethingsthat con-
tain information relevant to the subject matter, including any docu-
ments that will be testified about at the hearing or that witnesses have
reviewed in preparing for their testimony.

(b) [€3)] Not later than the seventh day before the first day
of the arbitration hearing, and sooner if so directed by the arbitrator,
DADS [the department] and the facility shall exchange and file with
the arbitrator:

(1) [(A)] dl documentary evidence not previously ex-
changed and filed that is relevant to the dispute, with the relevant
portions clearly indicated; and

(2) [(B)] information relating to a proposed resolution of
the dispute.

(¢) Thepartiesareresponsiblefor identifying any material that
isconfidential by law and for taking appropriate measures, for example,
redacting resident identities, to ensure that all such material remains
confidential.

(d) Each producing party’s documents shall be labeled
by name or initials of the party and Bates-stamped or otherwise
consecutively numbered in the lower right-hand corner of each page.

§163.59. Attendance Required.
(@ (No change.)

(b) An arbitrator may not make an order solely on the default
of aparty and shall require the party who is present to submit evidence,
as required by the arbitrator, before making an order [award].

§163.61. Order.

(@ Thearbitrator may enter any order that may be entered by
DADS [the department,] board, commissioner, or court in relation to
a dispute described in §163.3 of this title (relating to Opportunity to
Elect [Election of Arbitration]).

(b) - (¢) (No change.)
(d) The order must:
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(D - (2 (Nochange)

(3) include alist of DADS [the department] and the facil-
ity’ s stipulations on uncontested issues and a statement of the arbitra-
tor's decisions on al contested issues. |If requested by either of the
parties, the decision shall contain findings of fact and conclusions of
law on controverted issues.

(e) (No change)
8163.65. Clerical Error.

For the purpose of correcting clerical errors, an arbitrator retains ju-
risdiction of the order [award] for 20 days after the date of the order
[award)].

8163.67. Appeal.

(& In arbitrations where DADS [the department] has elected
arbitration, the facility may appeal to district court as provided by
[Health and Safety] Code, 8242.267.

(b) Inarbitrationswhere thefacility elected [requested] the ar-
bitration, DADS [the department] may appeal to district court as pro-
vided by [Health and Safety] Code, §242.267.

§163.69. Other SOAH Rules of Procedure.

Unless specific applicable procedures are set out in this chapter, other
SOAH rules of procedure found at Chapters 155, 157, and 161 of this
title (relating to Rules of Procedure, Temporary Administrative Law
Judges, and Requests for Records) may apply in arbitration proceed-
ings under this chapter. Under this title, the rules of procedure that
apply to this chapter are limited to the following sections. §155.15
(relating to Powers and Duties of Judges); §155.17 (relating to Assign-
ment of Judges to Cases); §155.21 (relating to Representation of Par-
ties); §155.39 (relating to Stipulations); §155.41 (relating to Procedure
at Hearing); §155.49 (relating to Conduct and Decorum); 8155.56 (re-
lating to Dismissal Proceedings); §155.45 (relating to Participation by
Telephone or Videoconferencing); §157.1 (relating to Temporary Ad-
ministrative Law Judges); and §161.1 (relating to Charges for Copies

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502906

Cathleen Parsley

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 475-4931
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PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A. PURCHASED HEALTH
SERVICES

DIVISION 2. MEDICAID VISION CARE
PROGRAM

1 TAC §8354.1015, 354.1021, 354.1023

The Health and Human Services Commission (HHSC) pro-
poses amendments to 8354.1015, Benefits and Limitations;
§354.1021, Additional Claims Information Requirements; and
§354.1023, Optometric Services Provider.

Background and Justification

The proposed amendments to §354.1015, Benefits and Limita-
tions, §354.1021, Additional Claims Information Requirements,
and 8354.1023, Optometric Services Provider, revise the lan-
guage for the vision care services available to Medicaid recipi-
ents 21 years and older. Consistent with the amounts appropri-
ated to the Texas Medicaid Program, the amendment is neces-
sary to expand the vision care benefits available to adult Medic-
aid recipients.

Section-by-Section Summary

Rule 354.1015, Benefits and Limitations, describes the benefits
and limitations for vision care services. The amendments to the
rule add language to describe the expanded vision care bene-
fits available to adult recipients age 21 years and older. These
benefits include prosthetic and non-prosthetic eyewear, repairs
for prosthetic lenses, and the replacement criteria for eyewear.

Rule 354.1021, Additional Claims Information Requirements,
details the information that is necessary to process claims for
providers of vision care services. The rule is amended to add
language describing additional requirements for information that
is necessary to process claims appropriately. In addition, the
references to the Texas Administrative Code are updated within
the rule.

The details regarding who may deliver vision care captured in
§354.1023, Optometric Services Provider, defines an optometric
service provider and details who may be reimbursed for vision
care services through the medical assistance program. The rule
also describes the Medicaid requirements for optometric service
providers. The amendments to the rule add language to include
vision services beyond the examination.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five years that the proposed rules
are in effect there will be cost to the state as follows: The es-
timated fiscal impact to general revenue in state fiscal years
2006-2010 is $2.6 million, $2.9 million, $3.2 million, $3.5 mil-
lion, and $3.9 million, respectively. The estimated all funds fiscal
impact in state fiscal year 2006-2010 is $6.8 million, $7.5 mil-
lion, $8.3 million, $9.1 million, and $10.0 million, respectively.
The proposed rules would allow local or county providers to re-
ceive allowable Medicaid payments for the provision of eligible
services to qualified Medicaid clients. The proposed rules will
not result in any fiscal implications for local health and human
service agencies. Local governments will not incur additional
costs.

Small and Micro-Business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro-businesses to comply with the pro-
posal, as they will not be required to alter their business practices
as a result of this rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rules.
There is no anticipated negative impact on local employment.

Public Benefit
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David Balland, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tion is in effect, the public will benefit from adoption of the amend-
ment. The anticipated public benefit, as a result of enforcing the
proposed rules, will be to expand the vision care benefits to Med-
icaid recipients over the age of 21 years.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule," as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and therefore, does not
constitute a taking under §2007.043, Government Code.

Public Comment

Written comments on the proposal may be submitted to Mari-
anna Zolondek, Texas Health and Human Services Commission,
Medicaid/CHIP Division, H-600, 11209 Metric Boulevard, Build-
ing H, Austin, Texas 78758, by fax to (512) 491-1953, within 30
days of publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for August 4, 2005, at 1:00 p.m. at
the Health and Human Services Commission, 4900 North Lamar
Blvd., Room 1420, Austin, Texas 78751. Persons requiring fur-
ther information, special assistance, or accommodations should
contact Carmen Capetillo at (512) 491-1104.

To comply with federal regulations, a copy of the proposal is be-
ing sent to each Texas Department of Aging and Disability Ser-
vices (DADS) office where it will be available for public review
upon request.

Statutory Authority

The amendments are proposed under the Texas Government
Code, 8531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021; and, the Texas Government Code, 8531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed amendments affect the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

§354.1015. Benefits and Limitations.

(@) Except as specified in §354.1023, Optometric Services
Provider [of this title (relating to Optometrist Services)], the services
addressed in this subchapter are those optometric services available to
Medicaid recipients who are 21 years old or older. Services are avail-
able to Medicaid recipients under 21 years old through the Early and
Periodic Screening, Diagnosis, and Treatment (EPSDT) Program, Ben-
efits and Limitations, described in 1 T.A.C. §363.502.

(b) The amount, duration, and scope of optometric services
available through the Texas Medicaid [Medical Assistanee] Program
are established according to applicable federal regulations, the Texas
state plan for medical assistance under Title X1X of the Social Secu-
rity Act, state law, and Commission [department] rules. Information
regarding benefits and limitations is available to providers of these ser-

vices through the Texas Medicaid Provider Procedures Manual [which

Medicaid Program.

() Thebenefits and limitations applicable to optometric ser-
vices available through the Texas Medicaid Program to eligible [Med-
icaid] recipients who are 21 years old or older are asfollows: []

(1) Provider digibility. A provider must be a physician or
optometrist and enrolled in the Texas Medicaid Program at thetime the
serviceisprovided in order to be eligible for reimbursement by the pro-
gram. [All serviees reimbursable by the program must be provided to
eligiblerecipients by aphysician or optometrist enrolled in the Medic-
aid program at the time the service(s) is provided.]

(2) Reimbursable services.

(A) Examination. One examination of the eyes by re-
fraction may be provided to each dligible recipient every 24 months.

(B) Prosthetic eyewear. Prosthetic eyewear, including
contact lenses and glass or plastic lensesin frames, isaprogram benefit
provided to an eligible recipient if the eyewear is prescribed for post-
cataract surgery, congenital absence of the eye lens, or loss of an eye
lens because of trauma. The following benefits and limitations apply
to prosthetic eyewear:

(i) Medically necessary temporary lenses are reim-
bursed during post-surgical cataract convalescence. The convalescence
period is considered to be the four-month period following the date of

(ii) Only one pair of permanent prosthetic lenses
may be dispensed as a program benefit.

(iii)  Replacement of prosthetic eyewear is reim-
bursed when the eyewear is lost, stolen, or damaged beyond repair.

(iv)  Prosthetic eyewear isreimbursed when the eye-
wear isrequired dueto achangein visual acuity of .5 dioptersor more.

(v) Repairsto prosthetic eyewear are reimbursable
if the cost of materials exceeds $2.00. Repairs costing less than $2.00
are not reimbursable and the provider may not bill the recipient for

(C) Non-prosthetic eyewear. Non-prosthetic eyewear
includes contact lensesand glass or plastic lensesin frames. Non-pros-
thetic eyewear isaprogram benefit when the eyewear is medically nec-
essary to correct defectsin vision. This eyewear is provided to an €li-
gible recipient only once every 24 months unless the recipient experi-
ences avisual acuity change of .5 diopters or more. A new 24-month
benefit period for eyewear begins with the replacement of non-pros-
thetic eyewear due to achangein visual acuity of .5 diopters or more.

(i) Contact lenses require prior authorization by the
Commission or itsdesignee. Prior authorization decisions are based on
the provider's written documentation supporting the need for contact
lenses as the only means of correcting the vision defect.

(ii) Non-prosthetic eyewear that islost or stolen is
not reimbursed by the program.

(iii)  Repairs to non-prosthetic eyewear are not re-
imbursable by the Texas Medicaid Program.
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§354.1021. Additional Claims Information Requirements.

Providers must meet the claim criteria established in the provisions of
this subchapter for optometric services and the provisionsfor participa-
ter A of this ehapter (relating to] Medicaid Procedures for Providers,
D] and Division 11, [Subchapter L of this chapter (relating to] General
Administration, [)] of Subchapter A, Purchased Health Services [the
purchased health services chapter]. Besides the claims information
requirements established in 8354.1001, Claim Information Require-
ments, of this chapter [title (relating to Claim Information Require-
ments)], thefollowing informationisreguired for claimsfor vision care
services:

(1) Name [name], address, and Medicaid provider identi-
fication number of the ordering provider, as appropriate;[.]

(2) Description of lenses and frames provided;

(3) Provider's signature on the claim form of the physi-
cian or supplier, including degrees or credentials, verifying the diopter
change required for the dispensing of replacement eyewear;

(4) Claims for eyewear with special features must be ac-
companied by a signed form by the recipient that acknowledges his
selection of eyewear that is beyond the specifications for eyewear in
§354.1017, Specifications for Eyewear. A signed patient certification
satisfies this requirement for claims that are el ectronically submitted;

(5) If theclaimis for replacement of prosthetic eyewear
that was lost, stolen, or damaged beyond repair, the recipient must sign
the claim form or, in the case of providers who electronicaly hill, a
patient certification.

(6) If the claim is for vision care services provided to a
Medicaid recipient residing in a skilled nursing facility or an interme-
diate care facility, the claim must indicate the name of the physician
who ordered the services and the name of the facility where the recip-
ient resides as the place of service.

§354.1023. Optometric Services Provider.

(@ Optometric services are defined as vision care services
provided by a physician or optometrist. In addition to those services
described in §354.1015 and §363.502 of thistitle (both relating to Ben-
efitsand Limitations), and subject to the specifications, conditions, lim-
itations, and requirements established by the Texas Health and Human
Services Commission (Commission) or its designee, diagnostic and
treatment services provided by an optometrist or physician are covered

by the Texas Medicaid [Medical Assistance] Program.

(b) To be covered, the evaluation, diagnostic, and treatment
services shall be:

(1)  Within [within] the optometrist’s or physician’s scope
of practice, as defined by state law;

(2) Reasonable [reasonable] and medicaly necessary as
determined by the Commission or its designee; and

(3) Provided [provided] to an eligible recipient by an op-
tometrist or physician enrolled in the Texas Medicaid [Medical Assis-
tance] Program at the time the service(s) are provided.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.
TRD-200502908

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 4. MEDICAID CHIROPRACTIC
SERVICES
1 TAC §354.1052

The Health and Human Services Commission (HHSC) proposes
an amendment to §354.1052, Authorized Chiropractic Services.

Background and Justification

The proposed amendment removes the language that limits the
provision of services provided by a doctor of chiropractic to Med-
icaid recipients under the age of 21 years and eligible for the
Early and Periodic Screening, Diagnostic, and Treatment pro-
gram. Consistent with the amounts appropriated to the Texas
Medicaid Program, the amendment is necessary to make the
benefit available to adult Medicaid recipients.

Section-by-Section Summary

Rule 354.1052, Authorized Chiropractic Services, details who
may deliver chiropractic services and receive reimbursement for
those services through the medical assistance program. In ad-
dition, the rule describes the chiropractic service benefits reim-
bursed through Medicaid.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five years that the proposed rule
is in effect there will be cost to the state as follows: The estimated
fiscal impact to general revenue in state fiscal years 2006-2007
is $0.4 million, $0.5 million in state fiscal years 2008-2009, and
$0.6 million in state fiscal year 2010. The estimated all funds in
state fiscal year 2006-2010 is $1.0 million, $1.1 million, $1.2 mil-
lion, $1.4 million, and $1.5 million, respectively. The proposed
rule would allow local or county providers to receive allowable
Medicaid payments for the provision of eligible services to quali-
fied Medicaid clients. Local governments will not incur additional
costs.

Small and Micro-Business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro-businesses to comply with the pro-
posal, as they will not be required to alter their business practices
as a result of this rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.

Public Benefit

David Balland, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tion is in effect, the public will benefit from adoption of the amend-
ment. The anticipated public benefit, as a result of enforcing the
proposed rule, will be extending the benefit of chiropractic ser-
vices to Medicaid recipients age 21 years and older.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule," as defined by §2001.0225 of the Texas Government
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Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and therefore, does not
constitute a taking under §2007.043, Government Code.

Public Comment

Written comments on the proposal may be submitted to Mari-
anna Zolondek, Texas Health and Human Services Commission,
Medicaid/CHIP Division, H-600, 11209 Metric Boulevard, Build-
ing H, Austin, Texas 78758, by fax to (512) 491-1953, within 30
days of publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for August 4, 2005, at 1:00 p.m. at
the Health and Human Services Commission, 4900 North Lamar
Blvd., Room 1420, Austin, Texas 78751. Persons requiring fur-
ther information, special assistance, or accommodations should
contact Carmen Capetillo at (512) 491-1104

To comply with federal regulations, a copy of the proposal is be-
ing sent to each Department of Aging and Disability Services
office where it will be available for public review upon request.

Statutory Authority

The amendment is proposed under the Texas Government
Code, 8531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
832.021; and, the Texas Government Code, 8§531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.

The proposed amendment affects the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

8354.1052. Authorized Chiropractic Services.

(@ Chiropractic services include those services provided by
adoctor of chiropractic and which are within the scope of practice of
his profession as defined by state law. Benefits are limited to services
which consist of necessary treatment or correction by means of manual
manipulation of the spine, by use of hands only, to correct a subluxa-
tion to the same extent that such benefits are provided under Part B of
Medicare. Benefits are available under this section only for services
which are provided during the first 12 visits to any one eligible recipi-
ent by a doctor of chiropractic during any one benefit period. Benefit
period for purposes of this section means a 12 consecutive month pe-
riod which begins with the month of the first treatment.

(b) Coverage does not extend to the diagnostic, therapeutic
services, or adjunctive therapies furnished by a chiropractor or by oth-
ers under his or her orders or direction. This exclusion applies to the
x-ray teken for the purpose of determining the existence of a subluxa-
tion of the spine. Additionally, bracesor supports, even though ordered
by an MD or DO and supplied by a chiropractor, are not reimbursable
items.

[(c) Chiropractor services are limited to Medicaid recipients
eligiblefor the Early and Periodic Screening, Diagnosis, and Treatment
program under 25 T.A.C. Chapter 33.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502909

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 8. PODIATRY SERVICES

1 TAC §354.1102

The Health and Human Services Commission (HHSC) proposes
an amendment to §354.1102, Authorized Podiatry Services.

Background and Justification

The proposed amendment removes the language that limits the
provision of services provided by a physician or surgeon special-
izing in podiatric medicine to Medicaid recipients under the age
of 21 years and eligible for the Early and Periodic Screening, Di-
agnostic, and Treatment program. Consistent with the amounts
appropriated to the Texas Medicaid Program, the amendment is
necessary to make podiatry services available to adult Medicaid
recipients when the service is provided by a podiatrist.

Section-by-Section Summary

Rule 354.1102, Authorized Podiatric Services, details who may
deliver podiatry services and receive reimbursement for those
services through the medical assistance program. In addition,
the rule describes the podiatry service benefits reimbursed
through Medicaid.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five years that the proposed rule
is in effect there will be cost to the state as follows: The estimated
fiscal impact to general revenue in state fiscal year 2006-2010
is $2.0 million, $2.2 million, $2.4 million, $2.6 million, and $2.9
million, respectively. The estimated all funds in state fiscal year
2006-2010 is $5.1 million, $5.7 million, $6.2 million, $6.9 million,
and $7.6 million, respectively. The proposed rule would allow
local or county providers to receive allowable Medicaid payments
for the provision of eligible services to qualified Medicaid clients.
The proposed rule will not result in any fiscal implications for local
health and human service agencies. Local governments will not
incur additional costs.

Small and Micro-Business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro-businesses to comply with the pro-
posal, as they will not be required to alter their business practices
as a result of this rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.

Public Benefit
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David Balland, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tion is in effect, the public will benefit from adoption of the amend-
ment. The anticipated public benefit, as a result of enforcing the
proposed rule, will be extending the benefit of podiatry services
to Medicaid recipients over the age of 21 years.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule," as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and therefore, does not
constitute a taking under §2007.043, Government Code.

Public Comment

Written comments on the proposal may be submitted to Mari-
anna Zolondek, Texas Health and Human Services Commission,
Medicaid/CHIP Division, H-600, 11209 Metric Boulevard, Build-
ing H, Austin, Texas 78758, by fax to (512) 491-1953, within 30
days of publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for August 4, 2005, at 1:00 p.m. at
the Health and Human Services Commission, 4900 North Lamar
Blvd., Room 1420, Austin, Texas 78751. Persons requiring fur-
ther information, special assistance, or accommodations should
contact Carmen Capetillo at (512) 491-1104.

To comply with federal regulations, a copy of the proposal is be-
ing sent to each Texas Department of Aging and Disability Ser-
vices (DADS) office where it will be available for public review
upon request.

Statutory Authority

The amendment is proposed under the Texas Government
Code, 8531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
832.021; and, the Texas Government Code, 8§531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.

The proposed amendment affects the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

§354.1102. Authorized Podiatry Services.

[(&@] Theterm"podiatry services" includesthose services pro-
vided by or under the personal supervision of adoctor of podiatry which
arewithin the scope of practice of his profession as defined by state law
and for which benefits are or would have been provided under Medi-
care had the recipient been eligible for Medicare.

[(b) Reimbursement for Podiatry servicesarelimited to Med-
icaid recipients eligible for the Early and Periodic Screening, Diagno-
sis, and Treatment program under 25 TAC Chapter 33.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502910

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 15. HEARING AID SERVICES
1 TAC 88354.1231, 354.1233, 354.1235

The Health and Human Services Commission (HHSC) proposes
amendments to Hearing Aid Services, specifically, §354.1231,
Benefits and Limitations; §354.1233, Requirements for Hearing
Aid Services, and 8354.1235, Requirements for Provider Partic-
ipation.

Background and Justification

The proposed amendments to §354.1231, Benefits and Limita-
tions, 8354.1233, Requirements for Hearing Aid Services, and
§354.1235, Requirements for Provider Participation, revise the
language for the hearing aid services available to Medicaid re-
cipients age 21 years and older. Consistent with the amounts
appropriated to the Texas Medicaid program, the amendments
are necessary to expand hearing aid benefits available to adult
Medicaid recipients.

Section-by-Section Summary

Rule 354.1231, Benefits and Limitations, describes the benefits
and limitations for hearing aid services. The amendments to the
rule add language to describe the expanded hearing aid benefits
available to Medicaid recipients age 21 years and older. The
rule revisions include dispensing and fitting of hearing aids, a
description of the benefits and limitations with regard to hearing
aid services, and criteria for the service.

Rule 354.1233, Requirements for Hearing Aid Services, outlines
the requirements for hearing aid services. The rule defines who
will be reimbursed for delivering hearing aid services and lists cri-
teria for hearing aid services. The rule revisions include adding
language to define the criteria for hearing evaluation, hearing
aids, warranty, packaging, and post-fitting and hearing aid follow
up visits.

The requirements for hearing aid service providers are detailed
in 8354.1235, Requirements for Provider Participation. The rule
was amended to include hearing aid fitters and dispensers and
related services. In addition, new language was added listing
the criteria for participation in the Texas Medicaid program for
hearing aid fitters and dispensers.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five years that the proposed rules
are in effect there will be cost to the state as follows: The esti-
mated fiscal impact to general revenue in state fiscal year 2006-
2010 is $0.6 million, $0.6 million, $0.7 million, $0.8 million, and
$0.8 million, respectively. The estimated all funds fiscal impact
in state fiscal year 2006-2010 is $1.5 million, $1.6 million, $1.8
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million, $2.0 million, and $2.2 million, respectively. The proposed
rules would allow local or county providers to receive allowable
Medicaid payments for the provision of eligible services to qual-
ified Medicaid clients. The proposed rules will not result in any
fiscal implications for local health and human service agencies.
Local governments will not incur additional costs.

Small and Micro-Business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro-businesses to comply with the pro-
posal, as they will not be required to alter their business practices
as a result of this rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rules.
There is no anticipated negative impact on local employment.

Public Benefit

David Balland, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tion is in effect, the public will benefit from adoption of the amend-
ment. The anticipated public benefit, as a result of enforcing the
proposed rules, will be extending the benefit of hearing aid ser-
vices to Medicaid recipients age 21 years and older.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule," as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and therefore, does not
constitute a taking under 82007.043, Government Code.

Public Comment

Written comments on the proposal may be submitted to Mari-
anna Zolondek, Texas Health and Human Services Commission,
Medicaid/CHIP Division, H-600, 11209 Metric Boulevard, Build-
ing H, Austin, Texas 78758, Austin, Texas 78756, by fax to (512)
491-1953, within 30 days of publication of this proposal in the
Texas Register.

Public Hearing

A public hearing is scheduled for August 4, 2005, at 1:00 p.m. at
the Health and Human Services Commission, 4900 North Lamar
Blvd., Room 1420, Austin, Texas 78751. Persons requiring fur-
ther information, special assistance, or accommodations should
contact Carmen Capetillo at (512) 491-1104.

To comply with federal regulations, a copy of the proposal is be-
ing sent to each Department of Aging and Disability Services
office where it will be available for public review upon request.

Statutory Authority

The amendments are proposed under the Texas Government
Code, 8531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021; and, the Texas Government Code, 8531.021(a), which

provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

The proposed amendments affect the Human Resources Code,
Chapter 32 and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

8354.1231. Benefits and Limitations.

(& Benefits. Reimbursement for hearing aid services avail-
able through the Texas Medical Assistance (Medicaid) Program shall
be provided in accordance with federal regulations found at 42 CFR
Subchapter C, Medical Assistance Programg]; state-legislated appro-
priations;] and the provisions and procedures found elsewhere in this
chapter as cited at §354.1233, [of this title (relating to] Requirements
for Hearing Aid Services[)]. The following hearing aid services shall
be reimbursed, through the Texas Medicaid Program:

(1) Physician [physician] examination to determine the
medical necessity for a hearing aid;

(2) Hearing[hearing] aid evaluations, including homevisit
hearing evaluations;

(3) Hearing ad;

(4) Initial fitting, dispensing, and post-fitting check of the
hearing aid; and

(5) First and second revisits to assess the recipient’ s adap-
tation to the hearing aid and the functioning of the instrument.

(b) Limitationsand exclusions. Hearing aid providers, audiol-
ogists, and examining physicians must comply with the following con-
ditions and limitations established by the department or its designee.

(1) Hearing aid services are available to persons who are
21 years of age and older and eligible for Medicaid services.

(2) Anindividua using a hearing aid before becoming el-
igible for Medicaid benefits may have a hearing evaluation conducted
by an approved hearing aid services provider after becoming eligible
for Medicaid. Medicaid reimbursement for anew hearing aid shall be
denied if the provider concludes, based upon the evaluation findings,
that the recipient’ s present hearing aid adequately compensates for the
degree of hearing loss.

(3) Providersmay not submit ahearing evaluation claim to
the Commission or its designee unless the Medicaid recipient meetsthe
dligibility criteriain §354.1233, [of thistitle (relating to] Requirements
for Hearing Aid Serviced[)].

(4) The Texas Medicaid program [Commission or its de-
signee] shall not pay for the replacement of batteries or cords.

(5) Recipients may receive home visit hearing evaluations
and hearing aid fittings only on the written recommendation of aphysi-
cian.

(6) Recipientsarelimitedto onehearing aid every six years
(72 months) from the dispensing month of the present instrument.

(7) Binaura fittings are not reimbursed except for legally
blind, hearing-impaired recipients who provide documentation that
they do not have any other available resources.

(8) Hearing aid providers shal dispense United States
manufactured hearing aids if the purchase price and quality are
comparable to those of foreign manufacturers.

(9) Hearing aid services do not include auditory training,
speech, reading, or other types of habilitative or rehabilitative services.
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(10) Hearing aids are limited to eligible recipients whose
air conduction puretone average in the better ear is 45dB or greater.

(2) Warranty. Providers must ensure that each hearing aid
purchased through the Texas Medicaid Program is a new and current

§354.1233. Requirements for Hearing Aid Services.

(@ Hearing aid services. Providers of hearing aid services
must comply with all applicablefederal and state laws and regulations,
recognized professiona standards, and the provisions cited in Divi-
sion 1, [Subchapter A] of this subchapter, [chapter (relating to] Med-
icaid Procedures for Providers[)], and Division 11 [Subchapter L] of
this subchapter, [chapter (relating to] General Administration[)], in ad-
dition to the conditions, specifications, limitations established by the
Texas Health and Human Services Commission (Commission) [Fexas
Department of Health (department)] or its designee, and applicablere-
quirements of their licensing authority.

(1) Physicians. Physicians shall be reimbursed for all ser-
vices covered by the Texas M edicaid Program: examinations and hear-
ing evaluations.

(2) Audiologists. Audiologists shall be reimbursed for
hearing evaluations.

(3) Hearing aid fitters and dispensers shall be reimbursed
for the fitting and dispensing of a hearing aid.

(b) Hearing evaluations. Hearing evaluations must be recom-
mended by a physician based upon examination of the recipient. Re-
imbursement for hearing evaluations will be made only to physicians
or licensed audiologists. The recipient must have a medical necessity
for ahearing aid as stated in §354.1231, Benefits and Limitations. The
recipient must not have any medical contraindications to the ability to
use or wear a hearing aid.

(1) A physician who recommends a hearing evaluation
must be licensed to practice medicine in the state where and when the
evaluation is conducted.

(2) The physician must indicate on the Physician Exami-
nation Report form if the recipient needs a hearing evaluation based on
the examination of the recipient. Medicaid reimbursement for a hear-
ing evaluation shall be based on the physician’s recommendation that
the hearing evaluation is medically necessary.

(3) Providers must administer hearing evaluations using
appropriate procedures as specified within their scope of practice and
recognized professional standards.

(4) Reimbursement for home visit hearing evaluations
shall be made if the recipient’s physician has documented that the
recipient’s medical condition prohibits traveling to the provider’'s
place of business.

(5) Providers of hearing evaluations must have areport in
the recipient’s record. Providers must include in the report hearing
evaluation test data.

(6) Hearing evaluations performed by fitters and dis-
pensers are not reimbursable. If a fitter or dispenser performs a
hearing evaluation on a recipient the recipient shall not be billed for
the hearing evaluation.

(c) Hearing aids. Providers must offer each recipient eligible
for a hearing aid a new instrument that meets the recipient’s hearing
need and that is within the allowable fee paid by the Texas Medicaid
Program.

(1) Hearing aids above the maximum alowable fee. The
Texas Medicaid Program reimburses only up to the maximum allow-
able fee for hearing aids as referenced in §355.8141, Reimbursement
for Hearing Aid Services.

model that meets the performance specifications of the manufacturer
and the hearing needs of the recipient. Providers must also ensure that
each hearing aid is covered by a standard 12-month manufacturer’s
warranty, effective from the dispensing date.

(3) Required package. Providers must dispense each hear-
ing aid purchased through the Texas Medicaid Program with all nec-
essary tubing, cords, connectors, and a one-month supply of batteries.
The instructions for care and use of the hearing aid must be included
with the hearing aid package.

(4) Thirty-day trial period. Providers must allow each €li-
gible recipient thirty daysto determineif the recipient is satisfied with
a hearing aid purchased through the Texas Medicaid Program. The
trial period consists of thirty consecutive daysfrom the dispensing date.
Providers must inform recipients of the trial period and present the be-
ginning and ending date of thetrial period to the recipient in writing.

(A) Duringthetria period, providers may dispense ad-
ditional hearing aids, as medically necessary, until the recipient is sat-
isfied with the result of the hearing aid or the provider determines that
the recipient cannot benefit from the dispensing of an additional hear-
ing aid. A new trial period begins with the dispensing date of each
hearing aid.

(B) Providers may charge arental fee for hearing aids
returned during the trial period.

(i) If arenta feeis charged, providers must assess
the rental fee according to the rules and regulations established by the
State Committee of Examinersin the Fitting and Dispensing of Hearing
Instruments and the State Board of Examiners for Speech-Language
Pathology and Audiology.

(ii)  If thereis no signed agreement between the re-
cipient and the provider specifying a greater amount, the maximum
rental fee for eligible Medicaid recipients shall be $2 per day. Thisfee
shall not be a covered benefit of the Texas Medicaid Program. Recip-
ients shall be responsible for paying any rental fee assessed them for
instruments returned during the 30-day period. Providers must keepin
the recipient’ s file the signed certification acknowledging responsibil-
ity to pay hearing aid rental fees.

(iii)  Providers must comply with all procedures and
directions of the Texas Medicaid Program regarding forms and certifi-
cations required during the 30-day trial period. Providers must allow
thirty days to elapse from the hearing aid dispensing date before com-
pleting a"30-day trial period certification statement”. The certification
statement must be maintained by the provider in the recipient’ sfile.

(5) Post-fitting checks. The fitter and dispenser must per-
form a post-fitting check of the hearing aid within five weeks of the
initial fitting. The post-fitting check is part of the dispensing proce-
dure and is not reimbursed separately.

(6) Firstrevisit. Thefirst revisit shall include ahearing aid

check. Providers must make counseling available as needed within six
months of the post-fitting check.

(7)  Second revisit. The purpose of the second revisit is
to make any necessary adjustments to the hearing aid. Provider must
conduct a second revisit as needed.

§354.1235. Requirements for Provider Participation.

(& Provider enrollment. Each physician, [er] audiologist, or
fitter and dispenser of hearing aids claiming reimbursement for hearing
aid services provided as a Title X1X benefit to an eligible Medicaid
recipient must be enrolled in the Texas Medicaid Program.
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(1) Tobeeligiblefor reimbursement of Title X1X benefits
for hearing aid services covered by the Texas Medicaid Program, each
provider of medical [Medical] care and services must enter into awrit-
ten agreement with the department.

(2) Participating providers must comply with all federal
and state laws and regulations governing the Texas Medicaid Program.
Providers must also comply with the provisions, conditions, certifica-
tions, and limitations as described in this subchapter.

(b) Provider licensure and certification. To be eligible for par-
ticipation as a provider of hearing aid services under the Texas Medic-
aid Program, physicians, [and] audiologists, and fitters and dispensers
must meet applicable federal and state licensing and[/or] certification
laws and rules for the services they provide. For [Fhe following re-
quirements shall be applicable to] Medicaid providers of hearing aid

(1) Physicians (MD or DO) must be currently licensed to
practice medicine by the State Board of Medical Examiners.

(2) Audiologists must be currently licensed by the State
Board of Examiners for Speech-Language Pathology and Audiology
and be certified by the American Speech-L anguage-Hearing Associa-
tion (ASHA) or meet ASHA equivalency requirements.

(3) Fittersand dispensers must be currently licensed by the
State Committee of Examinersin the Fitting and Dispensing of Hearing
Instruments.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502911

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢
CHAPTER 358. MEDICAID ELIGIBILITY

The Texas Health and Human Services Commission (HHSC)
proposes to amend §358.105(5), which describes individuals
who are eligible under Type Program 51, as well as the program
references in §8358.200(d), 358.210(a)(4), and 358.465(c). In
addition, the proposal deletes or updates obsolete references,
such as changing "department"” to "commission."

The HHSC proposes to amend the rules relating to Type Program
51 due to no funds having been appropriated to the program
beyond the current biennium, and because those clients affected
will be assisted to employ an option available under federal law
to retain Medicaid eligibility without interruption.

Under Type Program 51, Medicaid eligible individuals whose in-
come exceeds the HHSC'’s Title XIX institutional income limit
since July 1, 1979, because of a cost-of-living increase in pen-
sion or retirement benefits, continue to be eligible for medical
benefits. This is because the applicable cost-of-living increases
are excluded from countable income. This program has been
funded with 100% state funds under a Rider to legislative appro-
priations that the 79th Texas Legislature did not continue.

Texas residents who require nursing home care and who have
monthly income above the income cap but below the private
pay cost of the care may have insufficient funds to pay for the
needed care. To address this problem federally, Congress in
1993 amended section 1917 of the Social Security Act to pro-
vide for an income diversion trust, called a "Qualified Income
Trust" or "QIT" (See 42 USC §1396p(d)(4)(B)). The proper use
of a QIT allows a person to legally divert the person’s income
into a trust, after which the income is not counted for purposes
of the Medicaid eligibility income cap. Those individuals affected
by the repeal of the Type Program 51 rules may retain eligibility
for medical assistance without interruption by establishing a QIT,
and HHSC is coordinating assistance for these clients towards
helping to ensure that each affected client establishes a QIT be-
fore Type Program 51 ends.

Tracy Henderson, Chief Financial Officer, has determined that
for the first five-year period the proposed amendments are in ef-
fect, there are fiscal implications for state government as a result
of enforcing or administering the amended sections. The effect
on state government for the first five-year period is an estimated
reduction in cost of approximately $481,000 per year. HHSC has
not found that there would be any fiscal implications for local gov-
ernment as a result of enforcing or administering the amended
sections. There will be no effect on small or micro businesses.

Anne Heiligenstein, Deputy Executive Commissioner for Social
Services, has determined that for each year of the first five years
the amendments are in effect, the public benefit anticipated as a
result of enforcing the amended sections is continued Medicaid
eligibility under another program for those clients affected, but
with federal matching funds to assist the state in paying the ben-
efits of those clients affected.

Questions about the content of this proposal may be directed to
John Stockton at (512) 206-4764 with the Long Term Care Med-
icaid Policy section of the HHSC Office of Family Services. Writ-
ten comments on the proposal may be submitted to John Stock-
ton, LTC ME Policy, Mail Code 2090, P.O. Box 12668, Austin,
Texas 78711-2668, within 30 days of publication in the Texas
Register.

Under Government Code, §2007.003(b), HHSC has determined
that Chapter 2007 of the Government Code does not apply to
these rules. The changes the proposed amendment makes does
not implicate a recognized interest in private real property. Ac-
cordingly, HHSC is not required to complete a takings impact
assessment.

SUBCHAPTERA. GENERAL INFORMATION
1 TAC §358.105

The amendments are proposed under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021 and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

No other statutes, articles or codes are affected by the amend-
ments.

§358.105. Description of Eligible Clients.

The Texas Medical Assistance Program provides, under Title XIX
(Medicaid) of the Socia Security Act, certain benefits to all individ-
uals who meet the commission’s [department’s] definition of eligible
recipients. Eligible recipients are:
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(D - (2 (Nochange)

(3) individuaswho are receiving supplemental security in-
come (SSI) cash benefits under Title XV1 of the Social Security Act.
The Socia Administration (SSA) establishesinitial and continuing el-
igibility by using SSI digibility criteria. These individuals are eligible
for Medicaid benefits as long as they are eligible to receive SSI cash
benefits. SSA notifies the commission [department] when an individ-
ual is added to the SSI €ligibility rolls, and the commission [depart-
ment] sends the recipient notification of Medicaid eligibility, identifi-
cation cards, and an explanation of Title XIX benefits;

(4) individualswho liveinaTitle XIX-approved long-term
care medical facility and who would be eligible for SSI cash benefits
if they were living outside the facility except that their incomes exceed
the SSI payment standard but arelessthan aspecial income limit estab-
lished by the commission [department]. An individual must livein one
or more institutions throughout at least 30 consecutive calendar daysto
be eligible under the special income limit:

(A) - (C) (No change)
individualswho are eligiblefor vendor paymentsin Ti-
tle X1X-approved long-term care facilities and whose incomes exceed
the special income limit because of acost-of-living increasein any pen-
sion or retirement benefits. Theseindividualscontinueto beeligiblefor
Title XIX coverage under Type Program 51:]
[(A) tomaintaineligibility under thisprogram, thesein-
dividualsmust continueto livein aTitle X1X medical facility, to require

long-term care, and to meet all SSI dligibility standards except for in-
come;]

[(B) countableincome; excluding the amount of the ap-
plicable pension or retirement benefit increase(s), must be less than the
special income limit established by the department;]

[(C) in redetermining eligibility, the department ex-
cludes al future cost-of-living increases in any pension or retirement
benefits as long as an individual remains eligible under Type Program
51;]

(5) [6)] individuals in a Title X1X-approved medical fa-
cility for whom vendor payments were made under Title XIX for the
month of December 1973. These individuals remain digible for Title
XIX benefits under Type Program 02, subsequent to January 1, 1974,
as long as they:

(A) remaininthe facility continuously, except for brief
home visits not to exceed three days;

(B) continue to meet the commission’s [department’s)
December 1973 eligibility standards;

(C) continue to need care as determined under utiliza-
tion review plans and other professional audit procedures applicable
under the Title XIX program. If the individual leaves the Title X1X
medical facility to enter a Title X1 X-approved hospital, and upon re-
lease from the hospital re-enters a Title XIX facility, he is considered
to have remained in a Title X1X facility on acontinuous basis. If upon
release, however, he enters aliving arrangement other than aTitle X1X
facility, his Medicaid eligibility ends;

(6) [(A)] individuals who were receiving both public assis-
tance and Socia Security benefits in August 1972. These individuals
continueto be eligiblefor Title X1X coverage under Type Program 03.
They must meet SSI eligibility criteriain the current month, with the
exclusion of the amount of the October 1972 20% increase. Subsequent
increases in Social Security benefits, however, are not exempt for this
group;

(7) [(8)] individuals who were denied SSI benefits for any
reason since April 1977. These individuals may be eligible for contin-
ued Title X1X coverage under Type Program 03, if they meet all current
SSI eligibility criteria except for any Social Security cost-of-living in-
creases received since they last received both SSI and Social Security
benefits in the same month. The earliest cost-of-living increase that
can be excluded under Type Program 03 istheincrease received in July
1977,

(8) [(9)] individuals who are covered under Rider 49 pro-
visions, and who were receiving Level |1 intermediate care in a Title
XIX nursing facility on March 1, 1980. These individuals continue to
be eligible for Title XX medical benefits upon discharge from the fa-
cility, if they continue to meet:

(A) thecategorical and financing €ligibility criterialast
used to determine eligibility in the nursing facility; and

(B) thecriteriafor Level Il intermediate care as deter-
mined by the state [long-term care units of the Texas Department of
Health (TDH)]. This€ligibility category isalso availableto individuals
whowereMedicaid eligibleand receiving Level 111 intermediate care or
skilled nursing care in a Title XIX nursing facility on March 1, 1980,
and who are subsequently determined to meet Level |l intermediate
care. Commission [Department] staff determine continued €eligibility
using the criteria for Type Programs 02, 03, or 14, [or 51,] depending
upon which criteria applied when the recipient last lived in a Title XIX
nursing facility;

(9) [(20)] individuals who were denied SSI benefits be-
cause of anincreasein or receipt of RSDI disabled children’s benefits.
These individuals may continue to be eligible for Medicaid if they:

(A) areatleast 18;
(B) become disabled before they are 22;

(C) aredenied SSI benefits because of entitlement to or
an increase in RSDI disabled children’s benefits received on or after
July 1, 1987, and any subsequent increase; and

(D) meet current SSI criteria, excluding the children’s
benefit specified in this paragraph;

(10) [(11)] disabled individuals who were denied SSI ben-
efits because of receipt of Social Security early aged widow’s or wid-
ower’s benefits may continue to be eligible for Medicaid until they are
digible for Medicare. Medicaid benefits cannot begin before July 1,
1988, regardless of when an individual became eligible for or was de-
nied SSI. To be eligible, an individual must:

(A) beat least 60; and

(B) continue to meet current SSI eligibility criteria if
the early aged widow’s or widower’s benefit is excluded;

(11) [@2)]individualswho aredienslivingillegaly inthe
United States (as mandated by the Omnibus Reconciliation Act of 1986
and the Immigration Reform Control Act of 1986). The Medicaid cov-
erage is limited to emergency medical conditions [(as defined by the
National Heritage Insurance Corporation)], and aliens are required to
meet al of SSI criteria;

(12) [(23)] individualswho apply for AFDC, SSI, or medi-
cal assistanceonly (MAQ) are€ligiblefor Medicaid coverage of unpaid
medical bills during the three months before application. When abona
fide agent requests application services, this provision also covers de-
ceased individuals;
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(13) [(24)] individuals who are non-Medicaid eligible but
may receive Title XIX primary home care services. Community Atten-
dant [Waiver 5] eligibility does not entitle the client to any other Title
XIX services,;

(14) [(15)] children who are medically handicapped and
are eligible to receive waiver services of a licensed nurse and other
[HCFA-]approved home and community-based Medicaid services;

(15) [¢16)] individuals who are enrolled in Medicare Part
A; have income below established poverty levels; have resources no
more than twice the limit for the SSI program. These individuals may
be eligible to be qualified Medicare beneficiaries (QMBs). QMB
clients do not receive regular Medicare benefits;

(16) [(17)] children who were receiving SSI benefits as of
August 22, 1996, and were subsequently denied because of the change
in disability criteria required by Public Law 104-193. This coverage
is mandated by Public Law 105-33, the Balanced Budget Act of 1997,
effective July 1, 1997.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502891

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER B. MEDICARE AND
THIRD-PARTY RESOURCES
1 TAC 8358.200, §358.210

The amendments are proposed under the Texas Government
Code, 8531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021 and the Texas Government Code, 8531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

No other statutes, articles or codes are affected by the amend-
ments.

§358.200. Medicare Benefits.
(@ - () (No change)
(d) If clientsin Type Programs 02, 14, [and 51] and Rider 49

arenot digiblefor qualified Medicare beneficiary (QMB) benefits, nei-
ther are they dligible for buy-in.

§358.210. Time Frames for Buy-in Enrollment.
(8 Clientswho have Medicare Part B coverage at thetimethey
are certified for Medicaid are enrolled as follows:

(1) - (3) (Nochange)

(4) Clientswho aredenied in error and are recertified have
continuous enrollment for buy-in. This paragraph is true except for
those clients in Type Programs 02, 14, [and 51] and Rider 49 who are
not eligible for QMB benefits.

(5) (No change.)

(b) - (¢) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502892

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER E. INCOME
1 TAC §358.465

The amendments are proposed under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; the Human Resources Code,
§32.021 and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas.

No other statutes, articles or codes are affected by the amend-
ments.

§358.465.

(@ Generd exclusion. For each month, the first $20 of un-
earned or earned income is excluded. This exclusion is applied first
to unearned income, then to earned income if the unearned income is
lessthan $20. If no unearned income exists, the entire $20 exclusionis
applied to the earned income. Exceptions are as follows.

(1) -(2 (Nochange)

(3) The $20 general exclusion does not apply to Type Pro-
gram 14 and community attendant [1929(b)] cases.

Income Exclusions.

(b) Earned income exclusion. After applying the $20 general
exclusion, the commission [department] excludes $65 of the remaining
earned income plus one-half of the remaining earnings. In the case
of an eligible couple, the commission [department] allows only one
earned income exclusion for the couple’s combined earned income.

The earned income exclusion does not apply to Type Program 14 cases.

[(c) Income exclusion for Type Program 51 recipients. For
clients meeting Type Program 51 criteria, the department excludes the
amount of the cost-of-living increase that resulted in denial of Type
Program 14 eligibility. After TypeProgram 51 ligibility is established,
the department excludes al future cost-of-living increases in pension
or retirement benefits.]

(€) [(d)] Income exclusion for Type Program 03 clients. For
clients who qualify for Type Program 03 and who received a 20%
Socia Security cost-of-living increase in October 1972, the commis-
sion [department] excludes the amount of that increase in determining
the client’s eligibility. For clients who qualify for Type Program 03
because of an SSI denial after April 1977, the commission [depart-
ment] excludes Social Security cost-of-living increases received since
theclient last received both SSI and Social Security benefitsinthe same
month.

(d) [(e)] VA aid-and-attendance exclusion. The following re-
quirements apply:
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(1) The commission [department] excludes aid-and-atten-
dance allowances, housebound allowances, and VA reimbursement for
unusual medical expenses in the income eligibility determination and
applied income calculation because they represent medical expenses
paid by athird party.

(2) Clients who have changed to the 1979 pension plan or
who initially obtain entitlement to a VA pension after January 1, 1979,
must apply for aid-and-attendance or other potentially available bene-
fits as a condition of eligibility.

(e) [€H)] Exclusion for work expenses for the blind. In addi-
tion to the earned income exclusion, a blind client’s earned income is
reduced by the amount of expenses that he can reasonably attribute to
the earnings of the income.

(f) [(g)] Housebound allowances. The commission [depart-
ment] excludes VA housebound allowances in the eligibility determi-
nation and applied income processes because they represent medical
expenses paid by a third party. Veterans and widow(ers) who do not
qualify for regular aid and attendance may qualify for a housebound
allowance. Housebound allowances are usually received only by anin-
dividua living in the community.

(9) [(h)] Reduced income. Earned or unearned income not ex-
cluded from consideration by the previous exclusions may be reduced
to the extent that it is needed to fulfill ablind or disabled client’s ap-
proved plan for attaining self-support.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502893

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6900

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 62. CAREER COUNSELING
SERVICES

16 TAC 8§862.1, 62.10, 62.20, 62.21, 62.40, 62.60, 62.70,
62.71, 62.80, 62.90

(Editor’'s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Licensing and Regulation or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Department of Licensing and Regulation ("Depart-
ment") proposes the repeal of 16 Texas Administrative Code
Chapter 62, 8862.1, 62.10, 62.20, 62.21, 62.40, 62.60, 62.70,
62.71, 62.80 and 62.90, concerning the Career Counseling Ser-
vices program.

Acts of the 79th Texas Legislature, House Bill 2856 repealed
statutory requirements regarding the regulation of career coun-
seling services, Texas Occupations Code, Chapter 2502 effec-
tive June 18, 2005. Therefore, the Department proposes to re-
peal existing administrative rules regarding the regulation of ca-
reer counseling services since there is no longer a statutory re-
quirement to regulate career counseling services under the pro-
visions of Texas Occupations Code, Chapter 2502 as set forth in
House Bill 2856.

William H. Kuntz, Jr., Executive Director, has determined that for
the first five-year period the proposed repeal is in effect there will
be no cost to state or local government as a result of the repeal.

Mr. Kuntz also has determined that for each year of the first
five-year period the repeal is in effect, the public benefit will be
reduced confusion because the rules lack statutory authority and
cannot be enforced.

There will be no effect on small or micro-businesses as a result
of the proposed repeal. There are no anticipated economic costs
to persons required to comply with the proposed repeal.

Comments on the repeal may be submitted to William H. Kuntz,
Jr., Executive Director, Texas Department of Licensing and Reg-
ulation, P.O. Box 12157, Austin, Texas 78711, or facsimile (512)
475-2872, or electronically: whkuntz@license.state.tx.us. The
deadline for comments is 30 days after publication in the Texas
Register.

The repeal is proposed under House Bill 2856 Acts of the 79th
Texas Legislature and Texas Occupations Code, Chapter 51
which authorizes the Department to adopt rules as necessary
to implement this chapter and any other law establishing a
program regulated by the Department.

The statutory provisions affected by the repeal are those set forth
in Texas Occupations Code, Chapter 51 and Chapter 2502. No
other statutes, articles, or codes are affected by the repeal.

862.1. Authority.

§62.10. Definitions.

862.20. Certificate of Authority Requirements.

862.21. Certificate of Authority Application Process.

§62.40. Security Requirements.

862.60. Responsihilities of the Department.

862.70. Responsibilities of the Certificate Holder.

862.71. Responsihilities of the Certificate Holder--Consumer Com-
plaints.

862.80. Fees--Original Certificate of Authority.

§62.90. Administrative Penalties and Sanctions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 15, 2005.

TRD-200502896

William H. Kuntz, Jr.

Executive Director

Texas Department of Licensing and Regulation
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 463-7348

¢ ¢ ¢
PART 8. TEXAS RACING
COMMISSION
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CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS

SUBCHAPTER A. RACETRACK LICENSES
16 TAC §309.8

The Texas Racing Commission proposes an amendment to
§309.8, relating to the license fees charged to pari-mutuel
racetracks. The amendment raises the daily licensing fee for
simulcasting for all pari-mutuel racetracks and raises the annual
fee for licensed but inactive Class 2 racetrack licenses.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five year period
the amendment is in effect there will be no fiscal implications for
local government as a result of enforcing the amendment. The
amendment will have fiscal implications for state government,
in that it will generate additional revenue for the Commission’s
dedicated account in the state treasury, which is used to fund all
agency operations. Although the exact amount of the additional
revenue will depend on the number of simulcast days offered by
the state’s various pari-mutuel racetracks, Ms. Flowerday es-
timates that $600,000 - $700,000 in additional revenue will be
generated each year by the fee increase.

Ms. Flowerday has also determined that for each year of the
first five years the amendment is in effect the anticipated public
benefit will be that the Commission will fully comply with appli-
cable law by raising sufficient revenue to fund regulatory oper-
ations. The exact cost of compliance to a pari-mutuel racetrack
will vary, depending on the type and class of racetrack. Because
the fee increase is directly related to the conduct of simulcast-
ing, the cost of compliance will also depend on the number of
days a racetrack elects to conduct wagering on simulcast races.
Under the amendment, the annual license fee for a Class 2 in-
active, non-operating racetrack now will be $20,000, an increase
of $10,000. Under the amendment, a Class 1, 2, or greyhound
racetrack now will pay $410 per simulcast day, an increase of
$100 per simulcast day, and a Class 3 or 4 racetrack now will
pay $300 per simulcast day, an increase of $65 per simulcast day.
There is no anticipated economic cost to an individual required to
comply with the amendment as proposed. The amendment will
have no effect on the state’s agricultural, horse breeding, horse
training, greyhound training, and greyhound breeding industries.

Comments on the proposal may be submitted on or before Au-
gust 29, 2005, to Gloria Giberson, Assistant to the Executive
Secretary for the Texas Racing Commission, P.O. Box 12080,
Austin, Texas 78711-2080.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.02 which authorizes the Commission to make rules
relating exclusively to horse and greyhound racing; 85.01, which
authorizes the Commission to prescribe reasonable license fees
for each category of license; §6.06, which authorizes the Com-
mission to adopt rules on all matters relating to the planning,
construction, and operation of racetracks; and §6.18, which au-
thorizes the Commission to prescribe a reasonable annual fee
to be paid by each racetrack licensee.

The amendment implements Texas Civil Statutes, Article 179e.

§309.8. Racetrack License Fees.
(@ - (b) (No change.)

(c) Inactive License Fee. Anassociation that islicensed but is
not conducting live racing or simulcasting shall pay an inactive license
fee. The feeis due to the Commission on September 1 of each year.

The inactive license fee for a greyhound racing association is $25,000.
The inactive license fee for a horse racing association is:

(1) (Nochange.)
(2) for aClass 2 racetrack, $20,000 [$10,000];
(3) - (4 (Nochange)

(d) Simulcast Fee. Anassociation shall pay asimulcast feefor
each day on which the association offers asimul cast race for wagering.
The fee is due to the Commission no later than 5:00 p.m. of the day
following the day on which the smulcast is offered. The simulcast fee
is:

(1) for aClass 1, Class 2, or greyhound racetrack, $410
[$310] per day; and

(2) foraClass3or Class4 racetrack, $300 [$245] per day.
(e) - (f) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502870

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 833-6699

¢ ¢ ¢

SUBCHAPTER B. OPERATIONS OF
RACETRACKS

DIVISION 2. FACILITIESAND EQUIPMENT
16 TAC §309.120

The Texas Racing Commission proposes an amendment to
§309.120, relating to parking areas at pari-mutuel racetracks.
The amendment clarifies the requirements for parking for
occupational licensees at the racetracks. The amendment is
proposed to ensure the Commission’s rules are consistent with
state law relating to the possession of weapons in public places.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five year period the
amendment is in effect there will be no fiscal implications for state
or local government as a result of enforcing the amendment.

Ms. Flowerday has also determined that for each year of the
first five years the amendment is in effect the anticipated public
benefit will be that the Commission’s rules will be consistent with
applicable state law. Because the existing operating racetracks
already provide parking areas for occupational licensees, there
are no additional costs to small businesses. There is no antici-
pated economic cost to an individual required to comply with the
amendment as proposed. The amendment will have no effect
on the state’s agricultural, horse breeding, horse training, grey-
hound training, and greyhound breeding industries.

Comments on the proposal may be submitted on or before Au-
gust 29, 2005, to Gloria Giberson, Assistant to the Executive
Secretary for the Texas Racing Commission, P.O. Box 12080,
Austin, Texas 78711-2080.
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The amendment is proposed under the Texas Civil Statutes,
Article 179e, 8§3.02 which authorizes the Commission to make
rules relating exclusively to horse and greyhound racing; and
86.06, which authorizes the Commission to adopt rules on all
matters relating to the planning, construction, and operation of
racetracks.

The amendment implements Texas Civil Statutes, Article 179e.
§309.120. Parking for Licensees.

side the stable or kennel area[enclosure for licensees working on asso-
ciation grounds].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502871

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 833-6699

¢ ¢ ¢

DIVISION 3. OPERATIONS
16 TAC §309.164

The Texas Racing Commission proposes an amendment
to 8309.164, relating to accounting practices at pari-mutuel
racetracks. The amendment eliminates specific requirements
for the accounting systems at pari-mutuel racetracks that are
inconsistent with the types of systems commonly used by the
racetracks.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five year period the
amendment is in effect there will be no fiscal implications for state
or local government as a result of enforcing the amendment.

Ms. Flowerday has also determined that for each year of the
first five years the amendment is in effect the anticipated public
benefit will be that the Commission’s rules will be consistent with
technology currently available and will be appropriately limited
in scope and purpose. There are no costs to small businesses.
There is no anticipated economic cost to an individual required to
comply with the amendment as proposed. The amendment will
have no effect on the state’s agricultural, horse breeding, horse
training, greyhound training, and greyhound breeding industries.

Comments on the proposal may be submitted on or before Au-
gust 29, 2005, to Gloria Giberson, Assistant to the Executive
Secretary for the Texas Racing Commission, P.O. Box 12080,
Austin, Texas 78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, 83.02 which authorizes the Commission to make
rules relating exclusively to horse and greyhound racing; and
86.06, which authorizes the Commission to adopt rules on all
matters relating to the planning, construction, and operation of
racetracks.

The amendment implements Texas Civil Statutes, Article 179e.
§309.164. Accounting Practices.

(® An association shall maintain an accounting system under
the supervision of a certified public accountant. [The system must in-
clude detailed information regarding the purchase of goods for sde,
inventory of goods held for sale, and goods sold. The system must in-
dicatethe unit of measure, the unit cost of items purchased and sold and
in inventory and must provide adequate control and traceability with-
out reconstruction of detailed records. The accounting system must be
approved by the executive secretary.]

(b) (No change.)

[(c) An association shall maintain a system of interna
accounting controls approved by the executive secretary.}

(c) [(d)] The Commission may review and conduct audits of
al systems maintained under this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502872

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 311. OTHER LICENSES
SUBCHAPTER C. RESPONSIBILITIES OF
INDIVIDUALS

16 TAC §311.211

The Texas Racing Commission proposes an amendment to
§311.211, relating to possession of weapons at pari-mutuel
racetracks. The amendment clarifies where on racetrack
grounds the possession of a weapon is prohibited. The
amendment is proposed to ensure the Commission’s rules are
consistent with state law relating to the possession of weapons
in public places.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five year period the
amendment is in effect there will be no fiscal implications for state
or local government as a result of enforcing the amendment.

Ms. Flowerday has also determined that for each of the first five
years the amendment is in effect the anticipated public benefit
will be that the Commission’s rules will be consistent with appli-
cable state law and that the patrons and occupational licensees
will have notice of criminal laws that may affect their presence
on racetrack grounds. There are no costs to small businesses.
There is no anticipated economic cost to an individual required to
comply with the amendment as proposed. The amendment will
have no effect on the state’s agricultural, horse breeding, horse
training, greyhound training, and greyhound breeding industries.

Comments on the proposal may be submitted on or before Au-
gust 29, 2005, to Gloria Giberson, Assistant to the Executive
Secretary for the Texas Racing Commission, P.O. Box 12080,
Austin, Texas 78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, 83.02 which authorizes the Commission to make
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rules relating exclusively to horse and greyhound racing; and
86.06, which authorizes the Commission to adopt rules on all
matters relating to the planning, construction, and operation of
racetracks; and Texas Penal Code, §46.03.

The amendment implements Texas Civil Statutes, Article 179e.
§311.211. \Weapons Prohibited.

(@) Except asotherwise provided by this section, a person may
not possess [on association grounds] aweapon prohibited by [listed un-
der] Pena Code, 846.03(a) if the person isin an area on association
grounds to which admission ordinarily can be obtained only on pay-
ment of an admission fee or presentation of official credentials.

(b) This section does not apply to a person who is:
(1) apeace officer; or

(2) acommissioned security officer licensed by the Texas
Commission on Private Security Agencies and approved by the execu-
tive secretary.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502873

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 313. OFFICIALS AND RULES OF
HORSE RACING

SUBCHAPTERE. TRAINING FACILITIES
16 TAC §313.501

The Texas Racing Commission proposes an amendment to
§313.501, relating to licenses for training facilities. The amend-
ment raises the annual licensing fee for training facilities that
are authorized to provide official workouts for horses desiring to
compete at pari-mutuel racetracks.

Paula C. Flowerday, Executive Secretary for the Texas Racing
Commission, has determined that for the first five year period
the amendment is in effect there will be no fiscal implications
for local government as a result of enforcing the amendment.
Based on the typical number of training facilities licensed by the
Commission each year, the amendment is anticipated to raise
an additional $900 - $1200 per year in revenue.

Ms. Flowerday has also determined that for each of the first five
years the amendment is in effect the anticipated public bene-
fit will be that the Commission will fully comply with applicable
law by raising sulfficient revenue to fund regulatory operations. A
small business wishing to hold a training facility license will be
required to pay an annual license fee of $1,800, an increase of
$300 per year. There is no anticipated economic cost to an in-
dividual required to comply with the amendment as proposed.
The amendment will have no effect on the state’s agricultural,

horse breeding, greyhound training, and greyhound breeding in-
dustries. The amendment may have an effect on the horse train-
ing industry, in that the training facility may pass along the ad-
ditional cost of the license to the trainers using the facility. This
may affect a trainer’s ability to prepare a horse for competition in
a cost-effective manner.

Comments on the proposal may be submitted on or before Au-
gust 29, 2005, to Gloria Giberson, Assistant to the Executive
Secretary for the Texas Racing Commission, P.O. Box 12080,
Austin, Texas 78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02 which authorizes the Commission to make
rules relating exclusively to horse and greyhound racing;
§3.021, which authorizes the Commission to charge an annual
fee for licensing and regulating a training facility; 85.01, which
authorizes the Commission to prescribe reasonable license
fees for each category of license; and §7.05, which authorizes
the Commission to adopt a fee schedule for licenses other than
racetrack licenses that are issued by the Commission.

The amendment implements Texas Civil Statutes, Article 179e.

§313.501. Training Facility License.

(@ A training facility must be licensed by the Commission in
accordance with this section to provide official workouts. Except as
otherwise provided by this subchapter, an official workout obtained
at atraining facility licensed under this section satisfies the workout
requirements of §313.103 of this title (relating to Eligibility Require-
ments).

(b) A training facility license expires on December 31 of the
year in which the license was issued. The annual fee for a training
facility license is $1,800 [$1,500], which is due and payable to the
Commission on receipt of the license certificate.

(c) A training facility license is personal to the licensee and
may not be transferred.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502874

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 833-6699

¢ ¢ ¢
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTERA. ADMINISTRATION
16 TAC 8§402.102

The Texas Lottery Commission proposes amendments to 16
TAC 8402.102, relating to the Bingo Advisory Committee. The
proposed amendments change the date the Bingo Advisory
Committee will automatically abolish and cease to exist unless
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the Commission affirmatively votes to continue the Bingo Advi-
sory Committee from August 31, 2005 to August 31, 2006. At
the July 11, 2005 Commission meeting, the Commission voted
to continue the Bingo Advisory Commission and to propose an
abolishment date of August 31, 2006.

Benito Navarro, Acting Financial Administration Manager, has
determined for each year of the first five years the proposed
amendments are in effect there will no fiscal implications to state
or local government. There will be no impact on small or micro
businesses, individuals, or local or state employment as a result
of implementing the section.

William L. Atkins, Charitable Bingo Operations Director, Charita-
ble Bingo Operations Division, has determined that for each of
the first five years the amendments as proposed are in effect,
the public benefit anticipated as a result of the proposed amend-
ments is to continue the Bingo Advisory Committee so that the
Committee can continue to advise the Commission as provided
for in this rule and statute.

Written comments on the proposed amendments may be
submitted to Kimberly L. Kiplin, General Counsel, Texas Lottery
Commission, P.O. Box 16630, Austin, Texas 78761-6630, by
facsimile, or via the agency’s website online public comment
form. Comments must be received within 30 days after the
proposed amendments are published in the Texas Register to
be considered.

The amendments are proposed under Occupations Code,
§2001.054 which authorizes the Commission to adopt rules
to enforce and administer the Bingo Enabling Act, and under
Government Code, §467.102 which authorizes the Commission
to adopt rules for the enforcement and administration of the laws
under the Commission’s jurisdiction and under Occupations
Code, §2001.057 which authorizes the Commission to adopt
rules governing the operation of the Bingo Advisory Committee.

The amendments implement Occupations Code, Chapter 2001.
8402.102. Bingo Advisory Committee.
(@ - (i) (Nochange)

(i) Duration. The BAC will automatically be abolished and
cease to exist on August 31, 2006 [2005]. The BAC shall only remain
in existence beyond August 31, 2006 [2005], if the Commission affir-
meatively votesto continue the Bingo Advisory Committeein existence.

(k) - (I (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 13, 2005.

TRD-200502860

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 344-5113

L4 L4 L4
TITLE 22. EXAMINING BOARDS

PART 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

CHAPTER 361. ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §361.6

The Texas State Board of Plumbing Examiners (Board) proposes
amendments to §361.6, which specifies certain fees charged by
the Board, including the fees for initial applications for licenses,
endorsements, and registrations, as well as examination, re-
newal and late renewal fees.

The proposed amendments to §361.6 are necessary in order for
the Board to utilize revenue, as provided in Article VIII of the Gen-
eral Appropriations Act (Senate Bill 1, 79th Legislature, Regular
Session), which is contingent upon the Board assessing fees suf-
ficient to generate, during the 2006 - 2007 biennium, $219,690 in
excess of $5,163,000 for fiscal years 2006 and 2007. Under the
current fee structure, the Board will not generate enough revenue
during the 2006 - 2007 biennium to meet the amount necessary
for the Board to access the contingent revenue.

Robert L. Maxwell, Executive Director of the Texas State Board
of Plumbing Examiners, has determined that there will be a fiscal
impact for persons required to comply with the amendments. For
each year of the first five-year period that the amended rule is in
effect, persons who have successfully passed a Master Plumber
licensing examination will pay a one-time increased initial license
fee, in the following amount:

Initial Master Plumber license--$18

Mr. Maxwell has also determined that for the first five-year period
that the amendments are in effect, persons who renew a Master
Plumber license will be fiscally impacted by paying increased
license renewal fees, in the following amount:

Master Plumber license--$90 over five years ($18 annually)

Master Plumber with Journeyman Plumber License--$90 over
five years ($18 annually)

As required by §1301.403(e) of the Plumbing License Law, in-
dividuals who fail to renew a Master Plumber license by the an-
nual renewal date of the license must pay an additional late fee
in order to renew a license. Individuals who renew an expired
license within 90 days after the expiration of the license, will pay
an additional increased late renewal fee equal to one-half of the
renewal fee. Individuals who renew an expired license more than
90 days after the expiration of the license, will pay an additional
increased late renewal fee equal to the renewal fee. As prohib-
ited by §1301.403(d) of the Plumbing License Law, no individual
may renew a license that has been expired for two years or more.

Additionally, Mr. Maxwell has determined that each year of the
first five years the amendments are in effect there should be no
mandated fiscal impact on local government or state government
as well as small businesses. Any local governments or small
businesses that choose to pay the fees for any of their employees
who hold a license or registration will be impacted by the amount
of the fee increases. Neither local governments nor small busi-
nesses are required by state law or this rule to pay the fees of
their employees.

The public benefit anticipated as a result of adopting the amend-
ments will be the Board’s ability to better protect the health,
safety and welfare of the citizens by utilizing additional funding
for administration and enforcement of the Plumbing License Law
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and Board Rules. Administration and enforcement of the Plumb-
ing License Law includes the investigation of consumer com-
plaints, job-site compliance checks and pursuing action against
persons who choose to endanger the health, safety and welfare
of the citizens by violating the Plumbing License Law and Board
Rules.

Comments on the proposed amendments may be submitted
within 30 days of publication of the proposal in the Texas
Register, to Robert L. Maxwell, Executive Director, Texas
State Board of Plumbing Examiners, 929 East 41st Street,
P.O. Box 4200, Austin, Texas 78765-4200, or by e-mail to
info@tsbpe.state.tx.us.

The amendments to §361.6 are proposed under and affect Title
8, Chapter 1301, Occupations Code ("Plumbing License Law" or
"Act"), §881301.251, 1301.253, 1301.403, the rule it amends and
the General Appropriation Acts, Article VIII, Board of Plumbing
Examiners (Senate Bill 1, 79th Legislature, Regular Session).
Section 1301.251 requires the Board to adopt and enforce rules
necessary to administer the Plumbing License Law. Section
1301.253 requires the Board to set fee amounts that are rea-
sonable and necessary to cover the costs of administering the
Act. Section 1301.403 sets forth the requirements for renewal
of a license. The General Appropriations Act, Article VIII, Board
of Plumbing Examiners (Senate Bill 1, 79th Legislature, Regu-
lar Session), provides additional funding to the Board contingent
upon the Board assessing fees sufficient to generate, during the
2006 - 2007 biennium, $219,690 in excess of $5,163,000 for fis-
cal years 2006 and 2007.

No other statute, article or code is affected by the proposed
amendments.

§361.6. Fees.
(@ The Board has established the following fees:

(1) Initial Licenses, Endorsements and Registrations
(A) Master Plumber license--$198 [$180];
(B) - (L) (No change)

(2) (Nochange)

(3) Renewals
(A) Master Plumber license--$198 [$180];
(B) - (H) (No change)

() Master Plumber with Journeyman Plumber Li-
cense--$198 [$180];

(9 - (N)  (No change.)
(4) Other fees
(A) Laterenewa
(i) Master Plumber:
(1) lessthan 90 days--one-half renewal fee--$99

[$90];
(1) more than 90 days—-renewal fee--$198
[$180];
(i) - (vii) (No change.)
(viii) Master Plumber with Journeyman Plumber:
(1) lessthan 90 days--one half renewal fee--$99
[$90];

(I more than 90 days-renewa fee--$198
[$180];

(iX) - (xiv)  (No change.)
(B) - (D) (No change.)
(b) Methods of payment
(1) (Nochange.)

(2) Feespaid by mail or in person may be madein theform
of money order, cashier’s check, personal check, business check, or the
exact amount of cash (cash payments by mail are not recommended).

(3)- (4 (Nochange)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on July 12, 2005.

TRD-200502834

Robert L. Maxwell

Executive Director

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-5224

¢ ¢ ¢

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 501. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER C. RESPONSIBILITIESTO
CLIENTS

22 TAC 8501.72

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §501.72, concerning Contingency Fees.

The amendment to §501.72 will correct two typographical errors.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be correction of two
typographical errors.

The probable economic cost to persons required to comply with
the amendment will be zero.
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Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause there is no effect on small businesses.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small businesses; if the amendment
is believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

8501.72. Contingency Fees.
(@ - (b) (No change.)

(c) A certificate or registration holder shall not perform an en-
gagement as atestifying accounting expert for a contingent fee. A tes-
tifying accounting expert is one that at any time during the proceeding
[preceding] becomes subject to disclosure and discovery under the pro-
cedura rules of the forum where the matter for which his services were
engaged is pending.

(d)-(e) (Nochange)

(f) Interpretive Comment: A consulting accounting expert
may become a testifying accounting expert when the client for whom
he is working makes his work available to a testifying expert. A
consulting accounting expert who isworking on a contingent fee basis
should work closely with his client to ensure [insure] that he does
not inadvertently become a testifying expert through the actions of
his client. An accounting expert may not accept a contingent fee for
part of an engagement and a set fee for part of the same engagement.
A consulting accounting expert who becomes a testifying expert
may not accept a contingent fee for the part of his work done as a
consultant, but must be compensated on a set fee basis for al of the
work performed on the same engagement. A consulting accounting
expert who enters into a contingent fee engagement should reach an
agreement, preferably in writing, with the client as to how he will be
compensated should he become a testifying expert prior to beginning
the engagement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502879

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢

SUBCHAPTER D. RESPONSIBILITIES TO
THE PUBLIC

22 TAC §501.81

The Texas State Board of Public Accountancy (Board) proposes
an amendment to 8501.81, concerning Firm License Require-
ments.

The amendment to §501.81 deletes references to a permissible
disclaimer that CPAs may use in conjunction with their associa-
tion with an unlicensed entity and refers a person to §501.86(a)
for permissible disclaimers.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be increased clarity
of the circumstances requiring the use of a disclaimer that an
unlicensed entity is not a CPA firm.

The probable economic cost to persons required to comply with
the amendment will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause the cost of compliance is negligible.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small businesses; if the amendment
is believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
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compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

8501.81. Firm License Requirements.
(@ - (b) (No change.)

(c) Each advertisement or written promotional statement that
refers to a CPA's designation and his or her association with an unli-
censed entity in the client practice of public accountancy must include
the disclaimer contained in 8501.86(a) of thistitle (relating to Required

included in conspicuous proximity to the name of the unlicensed entity
and be printed in type not less bold than that contained in the body of
the advertisement or written statement. If the advertisement isin audio
format only, the disclaimer shall be clearly declared at the conclusion
of each such presentation:]

(d) The requirements of subsection (c) of this section do not
apply with regard to a certificate or registration holder performing ser-
vices:

(1) (No change)

(2) asanemployee, officer, or director of afinancia [fed-
erally-insured depository] institution, as defined by §201.101, Finance
Code, from preparing or presenting records or documents when law-
fully acting within the scope of the [legally permitted] activities of the
institution [institution’s trust department].

(e) - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502880

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢
22 TAC §501.83

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Sate Board of Public Accountancy or inthe Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas State Board of Public Accountancy (Board) proposes
the repeal of 8501.83, concerning Firm Names.

The proposed repeal of 8501.83 will permit the Board to adopt a
revised rule regarding firm names.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed repeal will be in
effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the repeal will be zero.

B. the estimated reductions in costs to the state and to local gov-
ernments as a result of enforcing or administering the repeal will
be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the repeal will be zero.

Mr. Treacy has determined that for the first five-year period the
repeal is in effect the public benefits expected as a result of adop-
tion of the proposed repeal will be that this rule will have been
replaced with a re-written rule.

The probable economic cost to persons required to comply with
the repeal will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed repeal will not
affect a local economy.

The Board requests comments on the substance and effect of
the proposed repeal from any interested person. Comments
must be received at the Board no later than noon on August
26, 2005. Comments should be addressed to Rande Herrell,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed repeal will not have
an adverse economic effect on small businesses because there
is no cost to small businesses.

The Board specifically invites comments from the public on the
issues of whether or not the proposed repeal will have an ad-
verse economic effect on small businesses; if the repeal is be-
lieved to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the repeal is to be adopted; and if the repeal
is believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the repeal under any of the follow-
ing standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The repeal is proposed under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed re-
peal.

8501.83. Firm Names.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.
TRD-200502881
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Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢
22 TAC 8501.83

The Texas State Board of Public Accountancy (Board) proposes
new §501.83, concerning Firm Names.

The new 8§501.83 will establish the general rules applicable to all
firms when establishing a firm name.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed new rule will be in
effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the new rule will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the new rule
will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the new rule will be zero.

Mr. Treacy has determined that for the first five-year period the
new rule is in effect the public benefits expected as a result of
adoption of the proposed new rule will be improved understand-
ing of the Board’s standards for firm names as applicable to all
firms as well as the additional requirements based on legal form
of ownership or in circumstances when an owner is prohibited
from practicing public accountancy.

The probable economic cost to persons required to comply with
the new rule will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed new rule will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed new rule from any interested person. Comments
must be received at the Board no later than noon on August
26, 2005. Comments should be addressed to Rande Herrell,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed new rule will not
have an adverse economic effect on small businesses because
the cost of compliance is minimal.

The Board specifically invites comments from the public on the
issues of whether or not the proposed new rule will have an ad-
verse economic effect on small businesses; if the new rule is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the new rule is to be adopted; and if the new
rule is believed to have such an effect, how the cost of compli-
ance for a small business compares with the cost of compliance
for the largest business affected by the new rule under any of
the following standards: (a) cost per employee; (b) cost for each
hour of labor; or (c) cost for each $100 of sales. See Texas Gov-
ernment Code, §2006.002(c).

The new rule is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed new
rule.

§501.83. Firm Names.
(8 General Rules Applicableto all Firms:

(1) A firm name may not contain words, abbreviations or
other language that are mid eading to the public, or that may cause con-
fusion to the public asto the legal form or ownership of the firm.

(2) A firmlicensed by the board may not conduct business,
perform or offer to perform services for or provide productsto aclient
under a name other than the name in which the firm is licensed.

(3) A word, abbreviation or other language is presumed to
be misleading if it:

(A) isatradenameor assumed namethat doesnot com-
ply with paragraph (4)(A) or (B) of this subsection;

(B) statesor impliesthe quality of servicesoffered, spe-
cial expertise, expectation as to outcomes or favorable results, or geo-
graphic area of service;

(C) includes the name of a non-owner of the firm;

(D) includesthe nameof anon-CPA, except asprovided
in paragraph (4)(B) of this subsection;

(E) statesor implies educational or professiona attain-
ment not supported in fact;

(F) states or implies licensing recognition for the firm
or any of its owners not supported in fact; or

(G) includes a designation such as "and company,”
"company,” "associates," "and associates," "group" or abbreviations
thereof or similar designations implying that the firm has more than
one employed licensee unlessthere are at | east two employed licensees
involved in the practice. Independent contractors are not considered
employees under this subsection.

(4) A word, abbreviation or other languageis presumed not
misleading if it:
(A) isthename, surname, or initials of one or more cur-

rent or former CPA ownersof thefirm, its predecessor firm or successor
firm;

(B) isthename, surname, or initials of one or more cur-
rent or former foreign practitioner owners of the firm, its predecessor
firm or successor firm who are or would have been eligible to practice
public accountancy in this state under 8513.2 of this title (relating to
Application for Registration of Foreign Practitioners);

(C) indicatesthe legal organization of the firm, or;

(D) states or implies alimitation on the type of service
offered by the firm, such as "tax," "audit" or "investment advisory ser-
vices," provided the firm in fact principally limits its practice to the
type of service indicated in the name.

(5) The board may place conditions on the licensing of a
firm in order to ensure compliance with the provisions of this section.
(b) Additional Reguirements Based on Legal Form or Owner-
ship.
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(1) The names of a corporation, professional corporation,
limited liability partnership, professional limited liability company or
other similar legal forms of ownership must contain the form of own-
ership or an abbreviation thereof, such as "Inc.,” "PC.," "L.L.P" or
"PL.L.C."; except that alimited liability partnership organized before
September 1, 1993 is not required to utilize the words " limited liability
partnership" or any abbreviation thereof.

(2) Sole Proprietorships:

(A) The name of afirm that is a sole proprietor must
contain the surname of the sole proprietor asit appearson theindividual
license issued to the sole proprietor by the board.

(B) A partner surviving the death of al other partners
may continueto practice under the partnership namefor up to two years
after becoming a sole proprietor, notwithstanding subsection (d) of this
section.

(c) The name of any current or former owner may not be
used in afirm name during any period when such owner is prohibited
from practicing public accountancy and prohibited from using thetitle
"certified public accountant," "public accountant” or any abbreviation
thereof, unless specifically permitted by the board.

(d) A firm licensed by the board is required to report to the
board any change in the legal organization of the firm and amend the
firm name to comply with this section regarding firm namesfor the new
organi zation within thirty days of the effective date of such change.

(e) Thissection regarding firm names does not affect firms li-
censed by the board prior to the effective date of this section, but does
apply to any changein legal organization or name that occurs after the
effective date of this section. Nothing in this subsection prohibits the
board from placing conditions on the licensing of a firm pursuant to
subsection (8)(5) of this section at the time of renewal of the firm li-
cense,

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502882

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢
22 TAC 8501.86

The Texas State Board of Public Accountancy (Board) proposes
new 8501.86, concerning Required Disclaimers.

The new §501.86 will establish the circumstances under which
an entity that is not qualified to register as a CPA firm may offer
certain accounting services or use certain forms reserved for
CPAs by disclaiming any status as a CPA firm.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed new rule will be in
effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the new rule will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the new rule
will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the new rule will be zero.

Mr. Treacy has determined that for the first five-year period the
new rule is in effect the public benefits expected as a result of
adoption of the proposed new rule will be clarification of the cir-
cumstances in which an entity not qualified to register as a CPA
firm may offer certain services and the certain terms if an appro-
priate disclaimer is used in advertising.

The probable economic cost to persons required to comply with
the new rule will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed new rule will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed new rule from any interested person. Comments
must be received at the Board no later than noon on August
26, 2005. Comments should be addressed to Rande Herrell,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed new rule will not
have an adverse economic effect on small businesses because
the cost of compliance is minimal.

The Board specifically invites comments from the public on the
issues of whether or not the proposed new rule will have an ad-
verse economic effect on small businesses; if the new rule is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the new rule is to be adopted; and if the new
rule is believed to have such an effect, how the cost of compli-
ance for a small business compares with the cost of compliance
for the largest business affected by the new rule under any of
the following standards: (a) cost per employee; (b) cost for each
hour of labor; or (c) cost for each $100 of sales. See Texas Gov-
ernment Code, §2006.002(c).

The new rule is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed new
rule.

§501.86. Required Disclaimers.

(8 Anentity that isnot qualified to register asa CPA firm, but
which engagesin aspects of public accountancy as permitted by statute
and employs or engages one or more certificate or registration holders
in such work must include an asterisk by the name of the employer or
principal in each advertisement or written statement by the certificate
or registration holder and/or by his employer or principal in which ref-
erenceis made to the certificate or registration holder or hisassociation
with the employer or principal as such, which asterisk shall refer to a
notation included i n conspi cuous proximity and with reasonabl e promi-
nence that says " This firmis not qualified to be licensed asa CPA firm
in Texas."

(b) Anentity that is not qualified to register asa CPA firm, but
which offers services using terms reserved to certificate or registration
holders and licensed CPA firms under the Act, but are permitted by
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statute to be performed by persons or entities that do not hold a certifi-
cate or license issued by the board, such as"internal audit services" or
"forensic accounting services', must include an asterisk by each such
reserved term, which asterisk shall refer to a notation included in con-
spicuous proximity and with reasonable prominence that says "This
firmis not qualified to be licensed as a CPA firmin Texas."

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502883

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢

CHAPTER 505. THE BOARD

22 TAC 8505.10

The Texas State Board of Public Accountancy (Board) proposes
an amendment to 8505.10, concerning Board Committees.

The amendment to 8505.10 will modify the frequency with which
the peer assistance oversight committee reports to the Board.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be alignment of the
committee’s requirement to report to the Board with the need for
such reports based on the volume of information provided by the
committee.

The probable economic cost to persons required to comply with
the amendment will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause the amendment does not affect small businesses.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small business; if the amendment is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§505.10. Board Committees.
(@ - (d) (No change)

(e) Standing committee structure and charge to committees.
The standing committees shall consist of policy-making committees
and working committees comprised of the following individuals and
shall be charged with the following responsibilities.

(1) - (9) (Nochange)

(10) The peer assistance oversight committee shall be a
working committee comprised of at least two board members, one of
whom shall serve as chair, assisted by at |east two non-board members
who shall servein an advisory capacity. The committee shall oversee
the peer assi stance program administered by the Texas Society of Certi-
fied Public Accountants as required under the Texas Health and Safety
Code, Chapter 467.001(B), and insure that the minimum criteria as set
out by the Texas Commission on Alcohol and Drug Abuse are met.
It shall make recommendations to the board and the TSCPA regard-
ing modifications to the program and, if warranted, refer casesto other
board committees for consideration of disciplinary or remedial action
by the board. The committee shall report to the board on a semi-annual
[quarterly] basis, by case number, on the status of the program.

(11) (No change.)
(f) - (h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502884

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

L4 L4 L4
CHAPTER 511. CERTIFICATION ASA CPA
SUBCHAPTER C. EDUCATIONAL
REQUIREMENTS
22 TAC §511.57
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The Texas State Board of Public Accountancy (Board) proposes
an amendment to §511.57, concerning Definition of Accounting
Courses.

The amendment to 8511.57 will expand and clarify the means
by which an individual may comply with the Board’s accounting
course requirements.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be greater under-
standing of how an individual may meet the Board’s accounting
course requirements.

The probable economic cost to persons required to comply with
the amendment will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause the amendment does not affect small businesses.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small business; if the amendment is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

8511.57. Definition of Accounting Courses.
(@ Anindividual shall meet the board’ s accounting course re-
quirements in one of the following ways:

(1) Hold a baccalaureate or higher degree from a recog-
nized educational institution and present avalid transcript from that in-
stitution that shows degree credit for not fewer than 30 semester hours
of accounting courses as defined in subsection (c) of this section; or

(2) Hold a baccdaureate or higher degree from a recog-
nized educational ingtitution, and after obtaining the degree, complete
not fewer than 30 semester hours of accounting courses, as defined in
subsection (c) of this section, from four-year degree granting institu-
tions, or accredited community colleges, provided that all such insti-
tutions are recognized by the board, and that the accounting programs
offered at the community colleges are reviewed and accepted by the
board.

[(@ Anindividual who holds a baccalaureate degree from a
recognized educational institution may enter into acourse of study at an
accredited community college, provided that the accounting program
offered at the community college was reviewed and accepted by the
board.]

(b) Credit for hourstaken at recognized colleges and universi-
tiesusing the quarter system shall be counted as 2/3 of a semester hour
for each hour of credit received under the quarter system.

(c) The [Effective January 1, 2004 the] board will accept not

fewer than 30 passing semester hours of [upper division] accounting

meet the board’ s standards by contai ning suffi cient busi ness knowledge
and application to be useful to candidates taking the Uniform CPA Ex-
amination. A recognized educational institution must have accepted the
courses for purposes of obtaining a baccalaureate degree or its equiv-
alent, and they must be shown on an officia transcript. At least 15
of these hours must result from physical attendance at classes meeting
regularly on the campus of the [any] transcript-issuing institution.

(1) intermediate accounting, advanced accounting;
(2) cost accounting;
(3) auditing, interna accounting control and evaluation;

(4) report writing (principally writing financia reports, in-
ternal control reports, and management letters);

(5) financia statement analysis;
(6) accounting theory, standards, and analysis;
(7) up to twelve semester hours of income tax;

(8) accounting for governmental and/or other nonprofit or-
ganizations,

(9) up totwelve semester hours of accounting systems, in-
cluding management information systems ("MIS"), provided the MIS
courses are listed or cross-listed as accounting courses, and the college
or university accepts these courses as satisfying the accounting course
requirements for graduation with a degree in accounting;

(10) fraud examination; and

(11) an accounting internship program (not to exceed 3
semester hours) which meets the following requirements:

(A) the accounting knowledge gained is equa to
or greater than the knowledge gained in a traditional accounting
classroom setting;;

(B) theemploying firm providesthefaculty coordinator
and the student with the objectives to be met during the internship;

(C) the internship plan is approved in advance by the
faculty coordinator;
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(D) theemploying firm provides a significant account-
ing work experience with adequatetraining and supervision of thework
performed by the student;

(E) the employing firm provides an evauation of the
student at the conclusion of the internship, provides aletter describing
the duties performed and the supervision to the student, and provides a
copy of the documentation to the faculty coordinator and the student;

(F) the student keeps a diary comprising a chronologi-
cal list of all work experience gained in the internship;

(G) thestudent writesapaper demonstrating the knowl-
edge gained in the internship;

(H) the student and/or faculty coordinator provides ev-
idence of al items upon request by the board;

(I) theinternship course shall not be taken until amin-
imum of 12 semester hours of upper division course work has been
completed; and

(J) theinternship courseshall betaken prior to complet-
ingthelast full semester of coursework in order to integrate the know!-
edge gained during the internship into the curriculum reguirements for
the degree program.

(12) At its discretion, the board may accept up to three
semester hours of credit for accounting coursework not included in
paragraphs (1)-(11) of this subsection, including courses with substan-
tial merit in the context of a career in public accounting, and courses
which are [ any ether course whieh is] principally accounting or audit-
ing in nature but which may be designated by some other name. For any
course submitted under this provision, the Accounting Faculty Head or
Chair must affirm to the board in writing its merit and content. [(and
the verification of which is obtained in writing from the particular col-
lege or university). After the November 1997 examination, elementary
accounting may not be considered under this rule; and]

(d) Thefollowing types of courses do not meet the accounting
course definition in subsection (c) of this section:

(1) €elementary accounting;
(2) principles of accounting;

(3) financial and manageria accounting;
(4) introductory accounting Courses;

(5) accounting software courses; and,

(6) [(23)] any CPA review course offered by an educational
institution or of a proprietary nature may not be considered in meeting
the requirements under thisrule.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502885

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢
CHAPTER 515. LICENSES

22 TAC 85158

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §515.8, concerning Retirement Status or Per-
manent Disability.

The amendment to §515.8 will clarify the requirements and pro-
cedures for a certificate or registration holder to claim and main-
tain retirement or permanent disability status.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be improved under-
standing of the requirements to claim and maintain retirement or
permanent disability status.

The probable economic cost to persons required to comply with
the amendment will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26th, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause no new requirements are imposed on small businesses.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small business; if the amendment is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§515.8. Retirement Status or Permanent Disability.
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(@) Retired status. An individual who holds a current license
who is 60 years old and has filed arequest on aform prescribed by the
board stating the licenseeisno longer employed may be granted retired
status at the time of license renewal.

[(D)] A certificate or registration holder [Heensee] who has
been granted retired status and who reenters the work force in a posi-
tion that has an association with accounting work for which he receives
compensation [becomes employed] automatically loses the retired sta-
tus. Upon reentry into the workforce under such conditions, the cer-
tificate or registration holder [and] must notify the board and request a
new license renewal notice and:

(1) [(A)] pay the license fee established by the board for
the period since he became employed;

(2) [(B)] complete anew license renewal notice; and

(3) [(©)] meet the continuing professional education
requirements for the period since he was granted the retired status.

[(2) All board rulesand all provisions of the Act apply toa
licensee in either an active or retired status.]

(b) Permanent disability status. Permanent disability status
may be granted to a certificate or registration holder [licensee] who
submits to the board a statement and a notarized affidavit from the li-
censee’s physician stating that the certificate or registration holder [li-
censee] is unable to work and clearly details the disability. This status
may be granted only at the time of license renewal.

[(D)] A certificate or registration holder [licensee] who has
been granted permanent disability status and who reenters the work
force in a position that has an association with accounting work for
which he receives compensation [becomes employed] automatically
loses the permanent disability status. Upon reentry into the workforce
under such conditions, the certificate or registration holder [and] must
notify the board and request a new license renewal notice and:

(1) [(A)] pay the license fee established by the board for
the period since he became employed;

(2) [(B)] complete anew license renewal notice; and

(3) [(C)] meet the continuing professional education
requirements for the period since he was granted disability status.

[(2) Al board rules and all provisions of the Act apply toa
licensee in permanent disability status.]

(c) For purposes of this section the term "association with ac-
counting work" shall include the following:

(1) working or supervising work performed in the areas of
financial accounting and reporting; tax compliance, planning or advice;
management advisory services, accounting information systems; trea-
sury, finance, or audit; or

(2) representing to the public, including an employer, that
the licensee is a CPA or public accountant in connection with the sale
of any services or productsinvolving accounting work, including such
designation on a business card, |etterhead, promational brochure, ad-
vertisement, or office; or

(3) offering testimony in a court of law purporting to have
expertise in accounting and reporting, auditing, tax, or management
services, or

(4) for purposes of making a determination as to whether
the licensee fits one of the categories listed in subsections (a) or (b) of
this section the questions shall be resolved in favor of inclusion of the
work as in "association with accounting work."

(d) All board rulesand all provisions of the Act apply to acer-
tificate or registration holder in retired or permanent disability status.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502886

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢

CHAPTER 521. FEE SCHEDULE
22 TAC 8§8521.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Sate Board of Public Accountancy or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas State Board of Public Accountancy (Board) proposes
the repeal of 8521.2 concerning Examination Fees.

The proposed repeal of 8521.2 will remove a rule that is no longer
necessary. The fees shown in the rule are not collected by the
Board; therefore the rule is not needed.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the repeal will be in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the repeal will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the repeal will
be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the repeal will be zero.

Mr. Treacy has determined that for the first five-year period the
repeal is in effect the public benefits expected as a result of adop-
tion of the repeal will be removal of a rule that is no longer nec-
essary.

The probable economic cost to persons required to comply with
the repeal will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed repeal will not
affect a local economy.

The Board requests comments on the substance and effect of
the proposed repeal from any interested person. Comments
must be received at the Board no later than noon on August
26, 2005. Comments should be addressed to Rande Herrell,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed repeal will not have
an adverse economic effect on small businesses because there
is no cost to small businesses.
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The Board specifically invites comments from the public on the
issues of whether or not the proposed repeal will have an ad-
verse economic effect on small business; if the repeal is believed
to have such an effect, then how may the Board legally and fea-
sibly reduce that effect considering the purpose of the statute
under which the repeal is to be adopted; and if the repeal is be-
lieved to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the repeal under any of the follow-
ing standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, 82006.002(c).

The repeal is proposed under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which provides the agency
with the authority to amend, adopt and repeal rules deemed nec-
essary or advisable to effectuate the Act

No other article, statute or code is affected by this proposed re-
peal.

§521.2. Examination Fees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502887

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢

CHAPTER 523. CONTINUING PROFES-
SIONAL EDUCATION

SUBCHAPTER B. CONTINUING
PROFESSIONAL EDUCATION RULES
FOR INDIVIDUALS

22 TAC 8523.112

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.112, concerning Mandatory CPE Atten-
dance.

The amendment to §523.112 will further define the term "asso-
ciation with accounting work" and establish a minimum require-
ment for CPE.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will be
in effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the amendment will be zero.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero.

C. the estimated loss or increase in revenue to the state as a
result of enforcing or administering the amendment will be zero.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be improved un-
derstanding of what activities are considered an "association of
accounting work" and establishing a minimum requirement for
CPE.

The probable economic cost to persons required to comply with
the amendment will be zero.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
August 26, 2005. Comments should be addressed to Rande
Herrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower 3, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses be-
cause the cost of compliance is marginal.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small business; if the amendment is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost of
compliance for a small business compares with the cost of com-
pliance for the largest business affected by the amendment un-
der any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

8523.112. Mandatory CPE Attendance.

A licensee shall complete at least 120 hours of CPE in each three-year
period, and a minimum of 20 hours in each one-year period. For al
CPE completed after January 1, 2005, except as provided by board
rule, this CPE shall be offered by board contracted CPE sponsors. The
exception to this requirement is an initial licensee, one who has been
certified or registered for less than 12 months.

(1) - (2) (Nochange)
(3) The board may consider granting an exemption from
the CPE requirement on a case-by-case basis if:
(A) (Nochange)

(B) alicensee completes and forwards to the board a
sworn affidavit indicating no association with accounting work. The
affidavit shall include, as a minimum, a brief description of the duties
performed, job title, and verification by the licensee’s immediate su-
pervisor;

(i) For purposesof this section, theterm "association
with accounting work" shall include the following:
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(1) working or supervisingwork performedinthe
areas of financia accounting and reporting; tax compliance, planning
or advice; management advisory services, accounting information sys-
tems [data processing]; treasury, finance, or audit; or

(I representing to the public, including an em-
ployer, that the licensee is a CPA or public accountant in connection
with the sale of any services or products involving accounting work,
including such designation on a business card, |etterhead, promotional
brochure, advertisement, or office; or

(1) - (1IvV)  (No change.)

(ii) A licensee who has been granted this exemption
and who loses the exemption shall accrue CPE hours missed asaresult
of the exemption subject to a minimum [maximum] of 40 [200] hours.
Such CPE hours shall be earned in the technical area as described in
§523.103 and 8523.130 of thistitle (relating to Standards for CPE Pro-
gram Development and Board Rules and Ethics Course).

() - (F) (No change.)
(4) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 14, 2005.

TRD-200502888

Rande Herrell

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 305-7848

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTERT. FAIR PLAN

DIVISION 1. PLAN OF OPERATION

28 TAC 8§5.9912

The Texas Department of Insurance proposes an amendment
to §5.9912, concerning the plan of operation of the Fair Access
to Insurance Requirements (FAIR) Plan Association. The Texas
FAIR Plan Association was established by Insurance Code Arti-
cle 21.49A for the purpose of delivering residential property in-
surance to qualified citizens of Texas in areas determined by
the Commissioner of Insurance to be underserved areas. The
current Governing Committee, composed of eleven voting mem-
bers, five of whom represent insurers, four members of the pub-
lic, and two members who are licensed agents, has requested
an amendment to the Plan of Operation to clarify that all mem-
bers may be reimbursed for actual expenses. The FAIR Plan of-
ten has meetings which are not located in the home town of the
members and has been reimbursing members for their actual
expenses to attend meetings. It has recommended that §5.9912

be amended by adding subsection (0) which provides for the re-
imbursement of reasonable actual expenses to members of the
Governing Committee.

Marilyn Hamilton, Associate Commissioner, Property and Casu-
alty Program, has determined that for each year of the first five
years the proposed section will be in effect, there will be no fiscal
impact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Hamilton has also determined that for each of the first five
years the amended section is in effect, the public benefits antic-
ipated as a result of the proposed section will be that the pool of
qualified persons willing to serve on the Governing Committee of
the FAIR Plan will be expanded since it will be clear that members
will not have to use personal funds to pay expenses of attending
meetings. An expanded pool of qualified persons willing to serve
will benefit the FAIR Plan Association and the public as well. The
estimated cost per member for reimbursement of actual reason-
able expenses is approximately $470.00 per year. This figure
is based on the actual past expenses of members who have in-
curred costs for hotel accommodations, travel and meals while
attending a FAIR Plan Association meeting. The total estimated
annual cost for the FAIR Plan Association would be $5,170 which
is based on eleven members and annual reimbursable expenses
of $470 each. The Government Code §2006.001 defines small
business and microbusiness in pertinent part as a legal entity,
including a corporation, partnership, or sole proprietorship that
is formed for the purpose of making a profit. Since the FAIR Plan
Association was not formed for the purpose of making a profit,
it does not meet the definition, and thus it is not necessary to
include a small or micro-business analysis in this proposal.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on August 29, 2005 to Gene
C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comment must be si-
multaneously submitted to Marilyn Hamilton, Associate Com-
missioner, Property and Casualty Program, Mail Code 104 PC,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. A request for a public hearing should be submitted
separately to the Office of the Chief Clerk.

The amendment is proposed under the Insurance Code Article
21.49A and 836.001. Article 21.49A, 83(a) authorizes the FAIR
Plan Governing Committee to propose amendments to the plan
of operation and submit them to the Commissioner of Insurance
for approval. Article 21.49A charges the Commissioner with the
authority to supervise the Association and to approve and adopt
by rule the plan of operation developed by the Governing Com-
mittee. Section 36.001 provides that the Commissioner of Insur-
ance may adopt any rules necessary and appropriate to imple-
ment the powers and duties of the Texas Department of Insur-
ance under the Insurance Code and other laws of this state.

The following article is affected by this proposal: Insurance Code
Article 21.49A

85.9912. Governing Committee.

(@ - (n) (No change.)

(0) Members of the Governing Committee may be reimbursed
for their reasonable actual expenses incurred as a result of serving as

amember of the Governing Committee. The FAIR Plan Association
will establish procedures for reimbursement.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502914

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 463-6327

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 11. OFFICE OF THE FIRE
FIGHTERS PENSION COMMISSIONER

CHAPTER 301. RULES OF THE TEXAS
STATEWIDE EMERGENCY SERVICES
RETIREMENT FUND

34 TAC 8§8301.1 - 301.12

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the Office of
theFireFighters' Pension Commissioner or inthe Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

Introduction: The State Board of Trustees of the Texas Statewide
Emergency Services Personnel Retirement Fund proposes to
repeal 34 Texas Administrative Code 8301.1- §301.12 governing
the administration of the Texas Statewide Emergency Services
Personnel Retirement Fund. The Board proposes this repeal
because the Legislature repealed the statutory authority for the
rules (Texas Civil Statutes, Article 6243e.3) with the enactment
of 79R-SB 522.

Fiscal Note: Kevin Deiters, Program Director, has determined for
the first five years that this repeal is in effect, no fiscal implications
for state or local government are anticipated from the repeal of
these rules.

Public Benefit-Cost Note: Mr. Deiters has also determined that
for the first five years that this repeal is in effect the public benefit
will be to eliminate obsolete regulations. There is no anticipated
economic cost to small businesses or individuals by the repeal
of theses rules.

Comments: Questions or comments by members of the public
on the proposed repeal are solicited. Written questions or com-
ments on the proposal may be submitted to Lisa lvie Miller, Com-
missioner, Office of the Fire Fighter Pension Commissioner, P.O.
Box 12577, Austin, Texas 78711-2577 no later than August 29,
2005.

Statutory Authority: This repeal is proposed under Title 8, Gov-
ernment Code, Subtitle H Texas Emergency Services Retire-
ment System, which provides the State Board of Trustees with
the authority to promulgate rules necessary for the administra-
tion of the pension fund.

No other statutes, articles, or codes are affected by the proposed
amendment.

§301.1. Definitions.

8301.2. Scope.

§301.3. Determination of Costs.

§301.4. Revocation and Reduction of Benefits.
§301.5. Billings and Annual Reports.

§301.6. Local Boards of Trustees.

8301.7. Investment Objectives.

8301.8. Requests for Rulings.

§301.9. General.

8301.10. Sandard of Conduct for Financial Advisors and Service
Providers.

§301.11. Qualified Domestic Relations Order.

§301.12. Disability.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502907

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Proposed date of adoption: August 30, 2005

For further information, please call: (512) 936-3472

¢ ¢ ¢

CHAPTER 302. GENERAL PROVISIONS
RELATING TO THE TEXAS EMERGENCY
SERVICES RETIREMENT SYSTEM

34 TAC 8§302.1 - 302.5

The State Board of Trustees of the Texas Emergency Services
Retirement System proposes new 34 Texas Administrative Code
Chapter 302, §8302.1 - 302.5, governing the general provisions
relating to the Texas Emergency Services Retirement System.

The new rules will provide the Board and the Office of the Fire
Fighters’ Pension Commissioner with the authority needed to ad-
minister the System. The System provides pension, disability,
and death benefits for volunteer fire fighters and EMS person-
nel in departments that participate in the System. The proposed
new rules will identify definitions and provide the Board with the
authority to make changes needed to comply with Internal Rev-
enue System regulations. The proposed rules will also allow in-
dividuals to reduce or revoke benefits provided by the System.

Kevin Deiters, Program Director, has determined that for the first
five years that the new rules are in effect no fiscal implications
for state or local government are anticipated from the adoption of
the new rules. Failure to adopt the provisions governing pension
distributions could threaten the System’s qualified status under
the Internal Revenue Code.

Mr. Deiters has also determined that for the first five years that
the new rules are in effect the public benefit will be to allow mem-
bers to comply with Internal Revenue Service Regulations re-
garding pension distributions. The new rules will also allow mem-
bers to reduce or revoke benefits provided by the System. There
is no anticipated economic cost to small businesses or individu-
als by the adoption of the new rules.

Questions or comments by members of the public on the pro-
posed new rules are solicited. Written questions or comments
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on the proposal may be submitted to Lisa Ivie Miller, Commis-
sioner, Office of the Fire Fighters’ Pension Commissioner, P.O.
Box 12577, Austin, Texas 78711-2577 no later than August 29,
2005.

The new rules are proposed under the statutory authority of Title
8, Government Code, Subtitle H Texas Emergency Services Re-
tirement System that was created with the enactment of Senate
Bill 522 by the 79th Legislature. The new rules are also proposed
to comply with Internal Revenue Service regulations for qualified
pension plans.

No other statutes, articles, or codes are affected by the proposed
new rules.

§302.1. Definitions.

(@) Unless otherwise specifically provided in this part, the
terms and phrases used in Chapters 302, 304, 306, 308 and 310 have
the meanings assigned by Government Code, Chapters 861 - 865.

(b) In Chapters 302, 304, 306, 308 and 310, "Texas Local Fire
Fighters Retirement Act" means the Texas Local Fire Fighters Retire-
ment Act (Article 6243e, Vernon's Texas Civil Statutes).

§302.2. Benefit Distributions.

(@) Theannual benefit based on the service of a member may
not exceed the amount permitted by the Internal Revenue Code of 1986
and related regulations for the appropriate year. If the aggregated ben-
efit otherwise payable under the pension system and any other defined
benefit plan maintained by a political subdivision that has contributed
to the fund on behalf of the member would otherwise exceed the bene-
fits allowable under federal law, the reduction in benefits must first be
applied to the extent possible from the other plan, and only after those
reductions, from the fund.

(b) A retirement annuity or benefits to a qualified beneficiary
under the pension system may not begin after the deadlines provided
under the Internal Revenue Code of 1986 and related regulations.

§302.3. Trustee-to-Trustee Transfer.

The distributee of arollover distribution may elect, in a manner pro-
vided by the pension system, to have the distribution paid directly to
an eligible retirement plan specified by the distributee in the form of
adirect trustee-to-trustee transfer. The pension system shall develop
procedures to implement this section in accordance with the Internal
Revenue Code of 1986 and related regulations.

§302.4. Reduction or Revocation of Benefits.

(8 A person entitled to benefits from the pension system may,
in amanner determined by the pension system, reduce theamount of the
benefitsor revoke theright to the benefits. A decision under thissection
is irrevocable and binding on the person’s spouse and dependents, if
applicable.

(b) A reduction or revocation under this section applies to all
payments that become or would have become due after the date of the
waiver. Amounts waived under this section are forfeited to the pension
system.

(c) A subseguent cost-of-living adjustment granted under the
pension system or a benefit increase granted by a governing body for
persons entitled to benefits under the Texas Local Fire Fighters Retire-
ment Act will not be applied to persons who have reduced or revoked
their benefits under this section to the extent the benefits are adminis-
tered by the commissioner.

§302.5. Correction of Errors.

A local board may correct an error in enrollment in membership or
computation of qualified service by a letter sent to the commissioner

signed by the chair and secretary of the local board and the adminis-
trative head of the participating department, accompanied by acopy of
the meeting minutes of the local board showing approva of the change
and any applicable past due contributions necessitated by the change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502925

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-3472

¢ ¢ ¢

CHAPTER 304. MEMBERSHIPIN THE TEXAS
EMERGENCY SERVICES RETIREMENT
SYSTEM

34 TAC §304.1, 8304.2

The State Board of Trustees of the Texas Emergency Services
Retirement System proposes new 34 Texas Administrative Code
Chapter 304, §304.1 and §304.2, governing membership in the
Texas Emergency Services Retirement System.

The new rules will provide the Board and the Office of the Fire
Fighters’ Pension Commissioner with the authority needed to ad-
minister the System. The System provides pension, disability,
and death benefits for volunteer fire fighters and EMS personnel
in departments that participate in the System. The proposed new
rules identify the responsibilities of departments joining the Sys-
tem and provides for a probationary period for individual mem-
bers.

Kevin Deiters, Program Director, has determined that for the first
five years that the new rules are in effect no fiscal implications
for state or local government are anticipated from the adoption
of the new rules.

Mr. Deiters has also determined that for the first five years that
the public benefit will be to provide a method for volunteer fire
fighter and EMS departments to join the System. There is no
anticipated economic cost to small businesses or individuals by
the adoption of the new rules.

Questions or comments by members of the public on the pro-
posed rules are solicited. Written questions or comments on the
proposal may be submitted to Lisa Ivie Miller, Commissioner, Of-
fice of the Fire Fighters’ Pension Commissioner, P.O. Box 12577,
Austin, Texas 78711-2577 no later than August 29, 2005.

The new rules are proposed under the statutory authority of Title
8, Government Code, Subtitle H Texas Emergency Services Re-
tirement System that was created with the enactment of Senate
Bill 522 by the 79th Legislature.

No other statutes, articles, or codes are affected by the proposed
new rules.

§304.1. Participation by Department.

(& The governing body of a department that performs emer-
gency services may, in the manner provided for taking official action
by the body, elect to participate in the pension system. A governing
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body shall notify the commissioner as soon as practicable of an elec-
tion made under this section. An election made under this section is
irrevocable except as provided by §862.001, Government Code.

(b) The effective date of a department’s participation in the
pension system must be the first day of a month but may pre-date the
date of the election as determined by contract between the governing
body and the pension system.

() A department may purchase prior service credit under
§303.1 of thistitle under the terms of that section for service performed
before the date of the election to participate in the pension system but
is not liable for the payment of benefits because of any disability or
death that occurred before that date.

§304.2. Probationary Period for Membership.

A participating department may have a probationary period not to ex-
ceed six months for new personnel during which the department is not
required to pay contributions for the persons on probation. When the
department begins paying contributions for the persons, whether or not
the probationary period has ended for other purposes, individual mem-
bership in the pension system begins.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502926

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-3472

¢ ¢ ¢

CHAPTER 306. CREDITABLE SERVICE FOR
MEMBERS OF THE TEXAS EMERGENCY
SERVICES RETIREMENT SYSTEM

34 TAC 8306.1

The State Board of Trustees of the Texas Emergency Services
Retirement System proposes new 34 Texas Administrative Code
Chapter 306, §306.1, governing creditable service for members
of the Texas Emergency Services Retirement System.

The new rule will provide the Board and the Office of the Fire
Fighters’ Pension Commissioner with the authority needed to ad-
minister the System. The System provides pension, disability,
and death benefits for volunteer fire fighters and EMS person-
nel in departments that participate in the System. The proposed
new rule will allow departments to purchase service credit in the
System for service performed by members before entry into the
System. The new rule sets the cost to finance the prior service
at the actuarial assumed rate of investment return and limits the
System provided financing to 10 years.

Kevin Deiters, Program Director, has determined that for the first
five years that this new rule is in effect the fiscal implication for
state government is to reduce actuarial losses to the System.
Previous Board rules provided free financing of the purchase of
prior service for a period of three years. Although the new rule
will result in increased costs to those departments that purchase
prior service using System financing, the new rule could provide

cost-savings to municipal volunteer fire departments under the
Texas Local Fire Fighter Retirement Act by eliminating the re-
quirement that departments purchase prior service credit for ac-
tive volunteer firefighters. Under the proposed rule, departments
will still have the ability to purchase prior service (either by lump
sum payment or financed by the System) for active members,
but it will no longer be required as a condition of entry into the
system.

Mr. Deiters has also determined that for the first five years that
the public benefit will be to provide a method for departments to
purchase prior service for volunteer fire fighter and EMS person-
nel. There is no anticipated economic cost to small businesses
or individuals by the adoption of the new rule.

Questions or comments by members of the public on the new
rule are solicited. Written questions or comments on the pro-
posal may be submitted to Lisa Ivie Miller, Commissioner, Of-
fice of the Fire Fighters’ Pension Commissioner, P.O. Box 12577,
Austin, Texas 78711-2577 no later than August 29, 2005.

The new rule is proposed under the statutory authority of Title
8, Government Code, Subtitle H Texas Emergency Services Re-
tirement System that was created with the enactment of Senate
Bill 522 by the 79th Legislature.

No other statutes, articles, or codes are affected by the proposed
new rule.

8306.1. Prior Service Credit for Members of Participating Depart-
ments.

(8 A department that elects to participate in the pension sys-
tem may, on the effective date of participation or later, purchase service
credit for service performed by the persons who become members on
the effective date of departmental participation, or whose participation
begins or resumes on or after that date.

(b) The pension system shall grant prior service credit under
this section if the department agreesin writing to finance the prior ser-
vice credit by alump-sum payment or within a period not to exceed 10
years from the effective date.

(c) The cost to finance the purchase of prior service credit is
based upon to the actuarially assumed rate of investment return on fund
assets at the time payment for the credit begins.

(d) The commissioner shall furnish to each participating de-
partment that agrees to purchase prior service credit arecord of mem-
ber prior service to be completed and returned to the commissioner
showing the amount of prior service performed by each member of the
department. The record must be signed by the chair and secretary of
the local board and the administrative head of the department and be
accompanied by a copy of the minutes of the local board showing ap-
proval of the amounts of prior service credit given the members.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502927

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-3472

¢ ¢ ¢
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CHAPTER 308. BENEFITSFROM THE TEXAS
EMERGENCY SERVICES RETIREMENT
SYSTEM

34 TAC §8308.1 - 308.4

The State Board of Trustees of the Texas Emergency Services
Retirement System proposes new 34 Texas Administrative Code
Chapter 308, §8308.1 - 308.4, governing benefits from the Texas
Emergency Services Retirement System.

The new rules will provide the Board and the Office of the Fire
Fighters’ Pension Commissioner with the authority needed to ad-
minister the System. The new rules identify the eligibility require-
ments and annuity payment amounts for pension, disability, and
death benefits for volunteer fire fighters and EMS personnel in
departments that participate in the System.

Kevin Deiters, Program Director, has determined that for the first
five years that the new rules are in effect the fiscal implication
for state government is to reduce actuarial losses to the System
incurred by extended disability payments. The proposed rules
establish a formal review process for members receiving disabil-
ity payments over two years. There is no fiscal implication for
local government as a result of the adoption of the new rules.

Mr. Deiters has also determined that for the first five years that
the public benefit will be to reduce the potential of fraud in the
provision of disability benefits. There is no anticipated economic
cost to small businesses or individuals by the adoption of the new
rules.

Questions or comments by members of the public on the new
rules are solicited. Written questions or comments on the pro-
posal may be submitted to Lisa Ivie Miller, Commissioner, Of-
fice of the Fire Fighters’ Pension Commissioner, P.O. Box 12577,
Austin, Texas 78711-2577 no later than August 29, 2005.

The new rules are proposed under the statutory authority of Title
8, Government Code, Subtitle H Texas Emergency Services Re-
tirement System that was created with the enactment of Senate
Bill 522 by the 79th Legislature.

No other statutes, articles, or codes are affected by the proposed
new rules.

§308.1. Eligibility for Retirement Annuity.

(& A member isédligibleto retire and receive a service retire-
ment annuity with full benefitsfrom the pension system when the mem-
ber has at least 15 years of qualified service credited in the system and
has attained the age of 55.

(b) Partia vesting to receive a service retirement annuity ac-
crues at the following rates:

(1) 25 percent after thefirst five years of credited qualified
service;

(2) five percent a year for the next five years of credited
qualified service; and

(3) 10 percentayear for thenext fiveyearsof credited qual-
ified service.

(c) Vested retirement benefits, including partially vested ben-

(8 In this section, normal retirement age is the later of the
month a member completes 15 years of credited qualified service or
attains the age of 55, and early retirement age is the age of 55.

(b) A service retirement annuity is payable in equal monthly
installments to a member who terminates service after attaining early
retirement age or normal retirement age, subject to the vesting require-
ments of §308.1 of thistitle.

(c) Except as otherwise provided by this section, the monthly
serviceretirement annuity isequal to six timesthe governing body’ sav-
erage monthly contribution during the retiring member’ s term of qual-
ified service.

(d) For credited qualified service in excess of 15 years, are-
tiring member is entitled to receive an additional seven percent of the
annuity compounded annually and adjusted for days or months of cred-
ited qualified service that constitute less than a year.

§308.3. Disability Retirement Annuity.

(@ Except as otherwise provided by §864.004 and §865.006,
Government Code, and this section, a member whose disability results
from performing emergency service dutiesis entitled to a monthly an-
nuity during the period of thedisability in an amount equal to $300 plus
$50 for every $12 increase in contributions paid by the governing body
for which the person was performing emergency services at thetime of
the disability.

(b) Anincreasein contributions by a governing body after the
payment of a monthly annuity begins does not increase the amount of
the annuity.

(c) Disability benefitsare prorated for portions of months dur-
ing which a person is disabled.

(d) A local board shall report to the commissioner, in amanner
provided by the pension system, a determination of temporary disabil-
ity not later than the 45th day &fter the date the disability begins.

(e) A person receiving temporary disability benefits who does
not apply to the Social Security Administration for certification as per-
manently disabled before the second anniversary of the date of deter-
mination of temporary disability or, if the person does not participate
in the social security program, to amedical board selected by the state
board for alternative certification is subject to suspension of disability
benefit payments pending certification by the Social Security Admin-
istration or the medical board within the period provided by §864.004,
Government Code.

8308.4. Death Benefits.

(@ The beneficiary of a member who dies as a result of per-
forming emergency service duties is entitled to a lump-sum benefit of
$60,000.

(b) Thebeneficiary of adeceased member whose death did not
result from the performance of emergency service duties, including a
member whose death resulted from the performance of active military

(1) the amount contributed to the fund on the decedent’s
behalf; or

(2) the sum that would have been contributed on the dece-
dent’ s behalf from whatever source at the end of the period required for
full service retirement benefits.

efits, are nonforfeitable. A retirement benefit also becomes nonfor-
feitable when a member attains normal retirement age or, to the extent
funded, on the termination or partia termination of the pension system
or the complete discontinuance of contributionsto the pension system.

§308.2. Service Retirement Annuity.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.
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TRD-200502928

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-3472

¢ ¢ ¢

CHAPTER 310. ADMINISTRATION OF THE
TEXASEMERGENCY SERVICESRETIREMENT
SYSTEM

34 TAC 8§8310.1 - 310.9

The State Board of Trustees of the Texas Emergency Services
Retirement System proposes new 34 Texas Administrative Code
Chapter 310, §8310.1 - 310.9, governing the administration of
the Texas Emergency Services Retirement System.

The new rules will provide the Board and the Office of the Fire
Fighters’ Pension Commissioner with the authority needed to ad-
minister the System. The new rules identify the administrative re-
quirements of the State Board of Trustees and the Local Board of
Trustees. The new rules provide the Commissioner with the au-
thority to request periodic reports and to access administrative
penalties for the failure to file those reports in a timely manner.

Under the proposed new rules, the minimum pension contribu-
tion rate will increase by $4 per month per member in each of the
years following September 1, 2006. This is the first increase in
the statewide minimum pension contribution rate since the pen-
sion fund was created in 1977. The current minimum contribu-
tion rate is $12 per member per month and this minimum rate
has lost over two-thirds of its purchasing power to inflation since
1977.

Kevin Deiters, Program Director, has determined that for the first
five years that the new rules are in effect the fiscal implication for
state government is to increase future state-mandated pension
contributions by $1.32 per month for each member of a partici-
pating department that contributes at the minimum contribution
rate after September 1, 2006. The contribution rate increase will
increase annual contribution amounts for departments partici-
pating at the minimum contribution rate by $4.00 per month for
each member after September 1, 2006.

Mr. Deiters has determined that the adoption of the higher contri-
bution rates will allow the System to provide qualified firefighters
and emergency services personnel with higher pension, disabil-
ity, and death benefits. The public benefit anticipated as a result
of the adoption of the new rules will be to provide participating de-
partments with improved benefits to recruit volunteer fire fighters
and emergency services personnel to protect local communities.
There is no anticipated economic cost to small businesses or in-
dividuals by the adoption of the new rules.

Questions or comments by members of the public on the new
rules are solicited. Written questions or comments on the pro-
posal may be submitted to Lisa lvie Miller, Commissioner, Of-
fice of the Fire Fighters’ Pension Commissioner, P.O. Box 12577,
Austin, Texas 78711-2577 no later than August 29, 2005.

The new rules are proposed under the statutory authority of Title
8, Government Code, Subtitle H Texas Emergency Services Re-
tirement System that was created with the enactment of Senate
Bill 522 by the 79th Legislature.

No other statutes, articles, or codes are affected by the proposed
new rules.

8310.1. Officers of State Board.

The trustees of the state board annually shall elect a chair, vice chair,
and secretary at the last regularly scheduled board meeting in a state
fiscal year. The terms of the officers take effect the following Septem-
ber 1.

8310.2. Additional Duties of State Board.

(8 The state board shall formulate the basic and general poli-
cies and the rules consistent with the purposes, policies, and principles,
and standards stated in statutes administered by the board.

(b) Periodically, the state board shall adopt and revise written
investment objectives after consultation with the pension system’sin-
vestment counselor.

§310.3. Review of Actuarial Services.

The state board shall at least once every four years issue a request for
proposa to perform services as the pension system’s actuary. After
review of the proposals, the state board shall select a new actuary or
redesignate the current actuary as advisable in the board's fiduciary
capacity.

§310.4. Sandard of Conduct for Financial Advisors and Service
Providers.

(@ In accordance with §2263.004, Government Code, finan-
cia advisors and service providers that directly or indirectly receive
more than $10,000 in compensation from the pension system during a
statefiscal year and that providefinancia servicesto the commissioner,
the state board, or individual members of the state board regarding the
investment or management of the fund's assets shall comply with all
applicable standards of conduct with which they are required to comply
in accordance with federal or state law, rules, or regulations, relevant
trade or professional associations, and the state board’ sinvestment pol-

icy.

(b) A financial advisor or service provider must agree to com-
ply with these standards of conduct asaprerequisiteto establishing and
continuing any business relationship regarding the fund.

(c) The state board is authorized to terminate any business or
contractual relationship with afinancial advisor or service provider that
the board has determined to have failed to comply with an applicable
standard of conduct.

8310.5. Local Board of Trustees.

(@ A loca board annually shall elect a chair, vice chair and
secretary.

(b) A meseting of alocal board is subject to the Texas opening
meetings law (Chapter 551, Government Code).

8310.6. Local Contributions.

(a) Except as otherwise provided by this section, each partic-
ipating department shall contribute at least $12 for each month or a
portion of a month amember performs emergency services for the de-
partment. A participating department may elect to make contributions
at a greater rate by notifying the commissioner of the rate. Contri-
butions are payable for each month or portion of a month of service
regardless of whether the member receives a year of qualified service.
Contributions are payabl e as provided by §865.014, Government Code,
and §310.8 of thistitle.

(b) The minimum contribution rate for a department that be-
gins participation in the pension system after September 1, 2005, is
$36.
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(c) The minimum monthly contribution rate for a department
participating in the pension system on September 1, 2005, is subject to

(b) A report required in accordance with this section is late
if it is not received by the commissioner before the end of the month

increase according to the following schedule:
(1) on September 1, 2006, $16;
(2) on September 1, 2007, $20;
(3) on September 1, 2008, $24;
(4) on September 1, 2009, $28;
(5) on September 1, 2010, $32; and
(6) on September 1, 2011, $36.

(d) Contributions are payable during a period of temporary
disability or when leave is taken under the Family and Medical Leave
Act of 1993 (29 U.S.C. §2601 et seq.), but are not payable when amem-
ber is performing active military duty, although the member receives

following the last month required to be covered in the report.

(c) Anadministrative penalty isimposed on each late periodic
report required in accordance with this section. The penalty is $500
for each violation, except that a surcharge of $100 will be added to the
penalty for each month the report remains late.

(d) The commissioner may waive an administrative penalty
under this section if the commissioner determines, after a written re-
quest by alocal board for awaiver, that the delay in reporting was be-
yond the control of the entitiesresponsiblefor preparing and submitting
the report and was not the result of neglect, indifference, or lack of dili-
gence.

() A local board may appea the commissioner’s denid of a
waiver to the state board to be determined at the board’ s next scheduled

credit for qualified service when performing active military duty.

(e) Contributions required under this section are not consid-
ered compensation to the members for whom they are made.

§310.7. Administration of Local Fire Fighter Pension Benefits.

A municipality may contract with the commissioner for the adminis-
tration of pensions payable under the Texas Local Fire Fighters Retire-
ment Act. A contract under this section must include an administrative
fee to recover the cost of administering the benefits. Administrative
fees collected under this section shall be deposited in the fund.

§310.8. Billings.

(@ The commissioner shall bill governing bodies of partici-
pating departments and governing bodies of municipalities for which
the commissioner is administering pensions under the Texas Local Fire
Fighters Retirement Act quarterly on the last business day of Novem-
ber, February, May, and August.

(b) Each billing shall include, as appropriate, chargesfor:
(1) monthly contributions for participating members;

(2) prior service contributions;

(3) any administrativefeefor administering pensions under
the Texas Local Fire Fighters Retirement Act;

(4) late-payment interest charges; and
(5) unpaid administrative penalties.

(c) At least 30 days before the last day of each quarter, the
commissioner shall send to the chair of the local board of each par-
ticipating department a pension roster report that includes the name of
each person who performs emergency services for the department and
isidentified as a member of the pension system.

(d) The chair of the local board or the administrative head of
the department shall verify the accuracy of the report, make needed
changes in the roster, and return the report to the commissioner not
later than the fifth day before the last day of the quarter.

(e) Payments under abilling issued under this section become
duewithin 30 daysof theinvoicedate. Late paymentsaccrueinterest at
thecurrent actuarially assumed rate of investment return on fund assets.

§310.9. Periodic Reports, Administrative Penalties.

(@) The commissioner shall require periodic reports of local
boards. The commissioner shall specify the content to ensure the abil-
ity of the state board and the commissioner to administer the pension
systeminamanner that usesfund assetsin amanner required by statute.
Each report must identify emergencies to which the department re-
sponded during the reporting period.

meeting. On appeal to the state board, the board is subject to the same
standard for determination as the commissioner but may in its discre-
tion accept additional information from the local board.

(f) A determination by the state board on appeal under this
section may not be appealed to a court and is not subject to any other
legal process.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502929

Kevin Deiters

Program Director

Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 936-3472

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES

SUBCHAPTER A. REGULATIONS
GOVERNING HAZARDOUS MATERIALS
37 TAC 84.1

The Texas Department of Public Safety proposes amendments
to 84.1, concerning Regulations Governing Hazardous Materi-
als. Amendment to 84.1 is necessary in order to ensure that the
Federal Hazardous Material Regulations, incorporated by refer-
ence in the section, reflects all amendments and interpretations
issued through July 1, 2005.

A second amendment to the section is necessary in order to
correct an inaccuracy listed in the current rule.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect there will
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be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra also has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be to ensure to the public
greater compliance by motor carriers with all of the statutes and
regulations pertaining to the safe operation of commercial ve-
hicles in this state. There is no anticipated adverse economic
effect on individuals, small businesses, or micro-businesses.

Comments on the proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.

The amendments are proposed pursuant to Texas Government
Code, 8411.018, which authorizes the director to adopt all or part
of the federal hazardous materials rules by reference; and Texas
Transportation Code, §644.051, which authorizes the director to
adopt all or part of the federal safety regulations by reference.

Texas Government Code, §411.018 and Texas Transportation
Code, §644.051 are affected by this proposal.

84.1. Transportation of Hazardous Materials.

(& Thedirector of the Texas Department of Public Safety in-
corporates, by reference, the Federal Hazardous M aterials Regulations,
Title49, Code of Federal Regulations, Parts 107 (Subpart G), 171 - 173,
177, 178, and 180, including all interpretations thereto, for commer-
cia vehicles operated in intrastate, interstate, or foreign commerce, as
amended through July[Apri] 1, 2005. All other references in this sec-
tion to the Code of Federal Regulations also refer to amendments and
interpretations issued through July[Aprit] 1, 2005.

(b) Explanations and Exceptions.

(1) Certain terms when used in the federal regulations as
adopted in subsection (a) of this section will be defined as follows:

(A) the definition of motor carrier will be the same as
that given in Texas Transportation Code, §643.001(6);

(B) hazardousmaterial shipper meansaconsignor, con-
signee, or beneficial owner of a shipment of hazardous materias;

(C) interstate or foreign commerce will include all
movements by commercial motor vehicle, both interstate and in-
trastate, over the streets and highways of this state;

(D) department means the Texas Department of Public
Safety;

(E) regional highway administrator means the director
of the Texas Department of Public Safety or the designee of thedirector;

(F) farm vehicle means any vehicle or combination of
vehicles controlled and/or operated by afarmer or rancher being used
to transport agriculture products, farm machinery, and farm suppliesto
or from a farm or ranch; and

(G) privatecarrier meansany person not includedin the
terms "common carrier by motor vehicle" or "contract carrier by mo-
tor vehicle" who transports by commercial motor vehicle property of
which the person is the owner, lessee, or bailee, when such transporta-
tionisfor the purpose of sale, lease, rent or bailment, or in furtherance
of commerce.

(2) All referencesin Title 49, Code of Federal Regulations,
Parts 107 (Subpart G), 171 - 173, 177, 178, and 180 made to other
modes of transportation, other than by motor vehicles operated on

streets and highways of this state, will be excluded and not adopted
by this department.

(3) Regulations adopted by this department, including the
federal motor carrier safety regulations, will apply to farm tank trailers
used exclusively to transport anhydrous ammonia from the dedler to
the farm. The usage of non- specification farm tank trailers by motor
carriers to transport anhydrous ammonia must be in compliance with
Title 49, Code of Federal Regulations, §173.315(m).

(4) The reporting of hazardous material incidents as
required by Title 49, Code of Federal Regulations, §171.15 and
§171.16 for shipments of hazardous materials by highway is adopted
by the department.

(5) Regulations adopted by this department, including the
federal motor carrier safety regulations, will apply to an intrastate mo-
tor carrier transporting aflammabl e liquid petroleum product inacargo
tank. The usage of non- specification cargo tanks by motor carriers
for the intrastate transportation of flammable liquid petroleum prod-
ucts must bein compliance with Title 49, Code of Federal Regulations,
§173.8.

(6) Regulationsand exceptions adopted herein are applica-
bleto all drivers and vehicles transporting hazardous materialsin inter-
state, foreign, or intrastate commerce.

(7) Nothing inthis section shall be construed to prohibit an
employer from requiring and enforcing more stringent requirements
relating to safety of operation and employee safety and health.

(8) Penalties assessed for violations of the regulations
adopted herein will be based upon the provisions of Texas Trans-
portation Code, Chapter 644, and 84.16 of this title (relating to
Administrative Penalties, Payment, Collection and Settlement of
Penalties).

(9) A peace officer certified, in accordance with 8§4.13 of
thistitle (relating to Authority to Enforce, Training and Certificate Re-
quirements), to enforcethe Federal Hazardous Material Regulations, as
adopted in this section, may declare a vehicle out-of-service using the
North American Standard Hazardous Materials Out-of-Service[ Out of
State] Criteria as a guideline.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2005.

TRD-200502844

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER B. REGULATIONS
GOVERNING TRANSPORTATION SAFETY
37 TAC 884.11, 4.13, 4.16

The Texas Department of Public Safety proposes amendments
to 884.11, 4.13, and 4.16 concerning Regulations Governing
Transportation Safety. The amendment to §4.11 updates the rule
so that it reflects July 1, 2005 in subsection (a). The amendment
is necessary to ensure that the Federal Motor Carrier Safety
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Regulations, incorporated by reference in the section, reflects
all amendments and interpretations issued through that particu-
lar date.

Amendments to §4.13 are necessary in order to clarify both the
initial and recertification requirements for peace officers certified
under this section.

Amendments to 84.16 are necessary in order to authorize the
department to accept payments of administrative penalties by
electronic funds transfer or credit card, and to specify procedures
and fees for accepting these payment transactions.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rules are in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra also has determined that for each year of the first
five-year period the rules are in effect the public benefit antic-
ipated as a result of enforcing the rules will be to ensure to
the public greater compliance by motor carriers with all of the
statutes and regulations pertaining to the safe operation of com-
mercial vehicles in this state. There is no anticipated adverse
economic effect on individuals, small businesses, or micro-busi-
nesses.

Comments on the proposal may be submitted to Mark Rogers,
Major, Texas Highway Patrol Division, Texas Department of Pub-
lic Safety, P.O. Box 4087, Austin, Texas 78773-0500, (512) 424-
2116.

The amendments are proposed pursuant to Texas Transporta-
tion Code, 8644.051, which authorizes the director to adopt rules
regulating the safe transportation of hazardous materials and the
safe operation of commercial motor vehicles; and authorizes the
director to adopt all or part of the federal safety regulations, by
reference. The amendment to 84.16 is also proposed pursuant
to Texas Government Code, 8411.0135, which authorizes the
department to adopt rules regulating the method of payment of
fees and charges.

Texas Transportation Code, §644.051 and Texas Government
Code, 8§411.0135 are affected by this proposal.

84.11. General Applicability and Definitions.

(& Generd. The director of the Texas Department of Pub-
lic Safety incorporates, by reference, the Federal Motor Carrier Safety
Regulations, Title 49, Code of Federal Regulations, Parts 40, 380, 382,
385, 386, 387, 390 - 393, and 395 - 397 including all interpretations
thereto, as amended through July [April] 1, 2005. All other refer-
ences in this subchapter to the Code of Federal Regulations also refer
to amendments and interpretationsissued through July [April] 1, 2005.
The rules adopted herein are to ensure that:

(1) a commercia motor vehicle is safely maintained,
equipped, loaded, and operated;

(2) theresponsibilitiesimposed on acommercia motor ve-
hicle's operator do not impair the operator’s ability to operate the ve-
hicle safely;

(3) thephysical condition of acommercial motor vehicle's
operator enables the operator to operate the vehicle safely; and,

(4) theminimum levels of financia responsibility required
to be maintained by motor carriers of property or passengers operat-
ing commercial motor vehiclesininterstate, foreign, or intrastate com-
merce.

(b) Terms. Certainterms, when used in the federal regulations
as adopted in subsection (a) of this section, will be defined as follows:

(1) the definition of motor carrier will be the same as that
given in Texas Transportation Code, §643.001(6);

(2) hazardous material shipper means a consignor, con-
signee, or beneficial owner of a shipment of hazardous materials;

(3) interstate or foreign commerce will include all move-
ments by motor vehicle, both interstate and intrastate, over the streets
and highways of this state;

(4) department means the Texas Department of Public
Safety;

(5) director means the director of the Texas Department of
Public Safety or the designee of the director;

(6) regiona highway administrator means the director of
the Texas Department of Public Safety;

(7) farm vehicle means any vehicle or combination of ve-
hicles controlled and/or operated by afarmer or rancher being used to
transport agriculture commodities, farm machinery, and farm supplies
to or from afarm or ranch;

(8) commercial motor vehicle hasthe meaning assigned by
Texas Transportation Code, §548.001(1) if operated intrastate; com-
mercial motor vehicle has the meaning assigned by Title 49, Code of
Federal Regulations, Part 390.5 if operated interstate;

(9) foreign commercial motor vehicle has the meaning as-
signed by Texas Transportation Code, §648.001;

(10) agricultural commodity is defined as an agricultural,
horticultural, viticultural, silvicultural, or vegetable product, bees and
honey, planting seed, cottonseed, rice, livestock or alivestock product,
or poultry or a poultry product that is produced in this state, either in
itsnatural form or as processed by the producer, including wood chips.
The term does not include a product which has been stored in afacility
not owned by its producer;

(11) planting and harvesting seasons are defined as January
1 to December 31; and

(12) producer is defined as a person engaged in the busi-
ness of producing or causing to be produced for commercial purposes
an agricultural commodity. The term includes the owner of afarm on
which the commodity is produced and the owner’ s tenant or sharecrop-
per.

(c) Applicability.
(1) Theregulations shall be applicable to the following ve-
hicles:

(A) avehicle or combination of vehicles with an actual
gross weight, a registered gross weight, or a gross weight rating in
excess of 26,000 pounds when operating intrastate;

(B) afarmvehicleor combination of farm vehicleswith

an actua gross weight, a registered gross weight, or a gross weight
rating of 48,000 pounds or more when operating intrastate;

(C) avehicledesigned or used to transport morethan 15
passengers, including the driver; and

(D) avehicletransporting hazardous materia requiring
a placard.

(E) a motor carrier transporting household goods for
compensation in intrastate commerce in avehicle not defined in Texas
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Transportation Code, 8548.001(1) is subject to the record keeping re-
quirementsin Title 49, Code of Federal Regulations, Part 395 and the
hours of service requirements specified in this subchapter.

(F) aforeign commercial motor vehicle that is owned
or controlled by aperson or entity that isdomiciled in or acitizen of a
country other than the United States.

(G) a contract carrier transporting the operating em-
ployees of arailroad on aroad or highway of this state in a vehicle
designed to carry 15 or fewer passengers.

(2) Theregulations contained in Title 49, Code of Federal
Regulations, Part 392.9a, and all interpretations thereto, are applicable
to motor carriers operating in intrastate commerce and to for-hire inter-
state motor carriers exempt from economic regulation. The term "reg-
istration" asused in Title 49, Code of Federal Regulations, Part 392.9a,
for the motor carriers described in this paragraph, shall mean compli-
ance with the registration requirements found in Texas Transportation
Code, Chapter 643, for vehicles operating in intrastate commerce, or
Texas Transportation Code, Chapters 643 or 645, for for-hire inter-
state motor carriers exempt from economic regulation. For purposes of
enforcement of this paragraph, peace officers certified to enforce this
chapter, shall verify that a motor carrier is not registered, as required
in Texas Transportation Code, Chapters 643 or 645, before placing a
motor carrier out-of-service. Motor carriers placed out-of-service un-
der Title 49, Code of Federa Regulations, Part 392.9a may request a
review under 84.18 of thischapter. All costsassociated with the towing
and storage of avehicle and load declared out-of-service under subsec-
tion (c)(2) shall be the responsibility of the motor carrier and not the
department or the State of Texas.

(3) All regulations contained in Title 49, Code of Federal
Regulations, Parts 40, 380, 382, 385, 386, 387, 390 - 393 and 395 -
397, and al interpretations thereto pertaining to interstate drivers and
vehicles are also adopted except as otherwise excluded.

(4) Nothingin this section shall be construed to prohibit an
employer from requiring and enforcing more stringent requirements
relating to safety of operation and employee health and safety.

84.13. Authority to Enforce, Training and Certificate Requirements.
(@ Authority to Enforce.

(1) Anofficer of the department may stop, enter or detain
on a highway or at a port of entry a motor vehicle that is subject to
Texas Transportation Code, Chapter 644.

(2) A non-commissioned employee of the department that
is trained and certified to enforce the federal safety regulations may
stop, enter or detain at afixed-sitefacility, or at a port of entry, amotor
vehicle that is subject to Texas Transportation Code, Chapter 644.

(3) An officer of the department or a non-commissioned
employee of the department that is trained and certified to enforce the
federal safety regulations may prohibit the further operation of a vehi-
cleon ahighway or at a port of entry if the vehicle or operator of the
vehicleisin violation of Texas Transportation Code, Chapter 522, or
afederal safety regulation or rule adopted under Texas Transportation
Code, Chapter 644, by declaring the vehicle or operator out-of-service
using the North American Standard Out-of-Service Criteriaas a guide-
line.

(4) Municipa police officers from any of the following
Texas cities meeting the training and certification requirements con-
tained in subsection (b) of this section and certified by the department
may stop, enter or detain on a highway or at a port of entry within the
municipality a motor vehicle subject to Texas Transportation Code,
Chapter 644:

(A) a municipality with a population of 100,000 or
more;

(B) amunicipality with apopulation of 25,000 or more,
any part of whichislocated in acounty with apopulation of two million
or more;

(C) a municipality any part of which is located in a
county bordering the United Mexican States; or

(D) a municipality with a population of less than
25,000, any part of which is located in a county with a population of
2.4 million and that contains or is adjacent to an international port.

(5) A sheriff, or deputy sheriff from any of the following
Texas counties meeting the training and certification requirements con-
tained in subsection (b) of this section and certified by the department,
may stop, enter or detain on a highway or at a port of entry within the
county a motor vehicle subject to Texas Transportation Code, Chapter
644:

(A) acounty bordering the United Mexican States, or
(B) acounty with apopulation of 2.2 million or more.

(6) A certified peace officer from an authorized municipal -
ity or county may prohibit the further operation of avehicle on ahigh-
way or at aport of entry within the municipality or county if the vehicle
or operator of the vehicleisin violation of Texas Transportation Code,
Chapter 522, or afederal safety regulation or rule adopted under Texas
Transportation Code, Chapter 644, by declaring the vehicle or opera-
tor out-of-service using the North American Standard Out-of-Service
Criteriaas a guideline.

(b) Training and Certification Requirements.

(1) Minimum standards. Certain peace officers from the
municipalities and counties specified in subsection (a) of this section
before being certified to enforce this article must meet the following
standards:

(A) successfully complete the North American Stan-
dard Roadside Inspection Course; and

(B) participate in an on-the-job training program fol-
lowing this [each] course with a certified officer and perform a min-
imum of 32 [30] level one inspections.

(2) Hazardous materials. Certain peace officers from the
municipalities and counties specified in subsection (a) of this section
and eligible to enforce the Hazardous Materials Regul ations must:

(A) successfully complete the North American Stan-
dard Roadside Inspection Course;

(B) successfully completethe [aBasic] Hazardous Ma-
terials Inspection Course; and

(C) participate in an on-the-job training program fol-
lowing this [each] course with a certified officer and perform a mini-
mum of 16 level oneinspectionson vehicles containing non-bulk quan-
tities of hazardous materials.

(3) Cargo Tank Specification. Certain peace officers from
the municipalities and counties specified in subsection (a) of this sec-
tion and eligible to enforce the Cargo Tank Specification requirements
must:

(A) successfully complete the North American Stan-
dard Roadside Inspection Course;

(B) successfully complete the [aBasi€] Hazardous Ma-
terials Inspection Course;
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(C) successfully complete the [a] Cargo Tank Inspec-
tion Course; and

(D) participate in an on-the-job training program fol-
lowing this [each] course with a certified officer and perform a min-

imum of 16 level one inspections on vehicles transporting hazardous
materials in cargo tanks.

(4) Other Bulk Packaging. Certain peace officers from the
municipalities and counties specified in subsection (a) of this section
and eligible to enforce the Other Bulk Packaging requirements must:

(A) successfully complete the North American Stan-
dard Roadside Inspection Course;

(B) successfully complete the Hazardous Materials In-
spection Course;

(C) successfully complete the Other Bulk Packaging
Course; and

(D) participate in an on-the-job training program fol-
lowing this course with a certified officer and perform aminimum of 16
level | inspections on vehicles containing hazardous materials in other
bulk packaging.

(5) [{4)] Passenger Vehicle [Meoter Coach]. Certain peace
officers from the municipalities and counties specified in subsection
(a) of this section and eligible to enforce the passenger vehicle [motor
coach] requirements must:

(A) successfully complete the North American Stan-
dard Roadside Inspection Course;

(B) successfully completethe Passenger Vehicle[aMo-
tor Coach] Inspection Course; and

(C) participate in an on-the-job training program fol-
lowing this [each] course with a certified officer and perform a min-
imum of 8 level | inspections on passenger vehicles such as motor
coaches/buses.

(6) [(5)] Training provided by the department. When the
training is provided by the Texas Department of Public Safety, the de-
partment shall collect feesin an amount sufficient to recover from mu-
nicipalities and counties the cost of certifying its peace officers. The
fees shall include:

(A) the per diem costs of the instructors established in
accordance with the Appropriations Act regarding in-state travel;

(B) the travel costs of the instructors to and from the
training site;

(C) 4l course fees charged to the department;
(D) all costs of supplies; and
(E) thecost of the training facility, if applicable.

(7) [(6)] Training provided by other training entities. A
public or private entity desiring to train police officers in the enforce-
ment of the Federal Motor Carrier Safety Regulations must:

(A) submit aschedule of the courses to be instructed;

(B) submit an outline of the subject matter in each
COurse;

(C) submit alist of the instructors and their qualifica-
tions to be used in the training course;

(D) submit acopy of the examination;
(E) submit an estimate of the cost of the course;

(F) receiveapproval fromthedirector prior to providing
the training course;

(G) provide a list of al peace officers attending the
training course, including the peace officer's name, rank, agency,
social security number, dates of the course, and the examination score;
and

(H) receive from each peace officer, municipality, or
county the cost of providing the training course(s).

(c) Maintaining Certification.

(1) Tomaintain certification to conduct inspectionsand en-
force the federa safety regulations, a peace officer must:

(A) Successfully complete the required annual certifi-
cation training; and

(B) Perform aminimum of 32 Level | [or Level V] in-
spections per calendar year.

(C) If the officer is certified to perform hazardous ma-
terials inspections, at least eight inspections (Levels 1, Il or V) shal
be conducted on vehicles containing non-bulk quantities of hazardous
materials.

(D) If the officer is certified to perform cargo tank
[tank/bulk packaging] inspections, at least eight inspections (Levels
I, Il or V) shall be conducted on vehicles transporting hazardous
materials in cargo tanks.

(E) If the officer is certified to perform other bulk
packaging inspections, at least eight of the inspections (Levels |, Il or
V) shall be conducted on vehicles transporting hazardous materialsin
other bulk packaging.

(F) [(B)] If the officer is certified to perform passenger
vehicle [metor coach/bus] inspections, at least eight of the inspections
(Levels| or V) shall be conducted on passenger vehicles such as motor
coaches/buses.

(2) Intheevent an officer does not meet the requirements of
subsection (c) of thissection, hisor her certification shall be suspended.

(3) To berecertified, after suspension, an officer shall pass
the applicable examinations which may include the North American
Standard Roadside Inspection, the [General] Hazardous Materials In-
spection Course, the Cargo Tank [Tank/Bulk Packaging] Inspection
Course, the Other Bulk Packaging Inspection Course, and/or the Pas-
senger Vehicle [Motor Coach/Bus] Inspection Course and repeat the
specified number of inspections with a certified officer.

(4) Any officer failing any examination, or failing to suc-
cessfully demonstrate proficiency in conducting inspections after al-
lowing any certification to lapse will be required to repeat the entire
training process as outlined in subsection (b) of this section.

84.16. Administrative Penalties, Payment, Collection and Settlement
of Penalties.

(@ Administrative Penalties.

(1) The compliance review may result in the initiation of
an enforcement action based upon the number and degree of serious-
ness of the violations discovered during the review as well as those
factorslisted in Title 49, Code of Federal Regulations, Part 385.7. Asa
result of the enforcement action, the department may impose an admin-
istrative penalty against amotor carrier who violates aprovision of the
Texas Transportation Code, Title 7, Subtitle B, Chapter 522 (relating to
Commercial Driver's License), Subtitle C, Chapters 541 - 600 (relat-
ing to the Rules of the Road), and Subtitle F, Chapter 644 (relating to
Commercia Motor Vehicles), including any amendments not codified
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in the Texas Transportation Code. Each of these provisions relates to
the safe operation of a commercial motor vehicle under Texas Trans-
portation Code, §644.153(b).

(2) Thedepartment shall have discretionin determining the
appropriate amount of the administrative penalty assessed for each vi-
olation, and adopts the Federal Uniform Fine Assessment Program as
amethod of determining penalty assessment. A penalty under this sec-
tion may not exceed the maximum penalty provided for a violation of
asimilar federal safety regulation.

(3) The amount of the administrative penalty shall be de-
termined by taking into account the following factors:

(A) For violations other than those under the hazardous
material regulations:

(i) nature of the violation;

(ii) circumstances of the violation;
(iii)  extent of the violation;

(iv) gravity of theviolation;

(v) degree of culpability;

(vi) history of prior offenses;

(vii) ability to pay;

(viii) the amount necessary to deter future viola
tions;

(ix) effect on ability to continue to do business; and

(X) such other matters as justice and public safety
may require.

(B) For hazardous material violations, the factors de-
tailed in paragraph (3)(A) of this subsection, are considered in addition
to the following factors:

(i) any good faith effort to comply with the applica-
ble requirements; and

(if) any economic benefit resulting from the viola-
tion.

(4) The department will send a Notice of Claim to the
person(s), Firm, or business in violation of this subchapter by cer-
tified mail, return receipt requested, by personal service, or another
manner of delivery that records the receipt of the notice by the
person responsible requiring a response within 20 business days. The
notice will contain the following language in bold, large face type:
"FAILURE TO PAY THIS CLAIM OR RESPOND, AS SPECIFIED
IN THE NOTICE OF CLAIM, WITHIN 20 BUSINESS DAYS
WILL RESULT IN THIS NOTICE OF CLAIM BEING DEEMED
A 'FINAL DEPARTMENT DECISION.” A PERSON WHO IS
SUBJECT TO AN ADMINISTRATIVE PENALTY IMPOSED
BY THE DEPARTMENT UNDER TEXAS TRANSPORTATION
CODE, 8644.153 ISREQUIRED TO PAY THE ADMINISTRATIVE
PENALTIES OR RESPOND TO THE DEPARTMENT’'S NOTICE
OF CLAIM. A PERSON WHO FAILS TO PAY, OR BECOMES
DELINQUENT IN THE PAYMENT OF THE ADMINISTRATIVE
PENALTIES IMPOSED BY THE DEPARTMENT UNDER TEXAS
TRANSPORTATION CODE, 8644.153 SHALL NOT OPERATE
OR DIRECT THE OPERATION OF A COMMERCIAL MOTOR
VEHICLE ON THE HIGHWAYS OF THIS STATE UNTIL SUCH
TIME AS THE ADMINISTRATIVE PENALTIES HAVE BEEN
REMITTED TO THE DEPARTMENT."

(b) Payment, Collection and Settlement of Administrative
Penalty.

(1) Payment. A person who is subject to an administrative
penalty imposed by the department as authorized by Texas Transporta-
tion Code §644.153(c) is required to pay the administrative penalty. If
payment of costs, fees, expenses, and reasonable and necessary attor-
ney’'s feesincurred by the state has been ordered, any payment of less
than the full amount owed will be applied first to the costs, fees, ex-
penses and attorney’ sfees, then the balance of the payment, if any, will
be applied to the administrative penalty. The administrative penalty
may be paid through one of the following options:

(A) Full Payment. Full payment of the administrative
penalty in the form of a check, cashier’s check, or money order made
payable to the Department of Public Safety shall be submitted to the
Texas Department of Public Safety, Attn: Motor Carrier Bureau, MSC
0522, 6200 Guadal upe, Building P, Austin, Texas 78752-4019. Thede-
partment may allow payments to be made by electronic funds transfer
or valid credit card issued by afinancial institution chartered by astate
or the federal government or by a nationally recognized credit organi-
zation approved by the department.

(i) The department may assess a discount, conve-
nience, or service charge for apayment transaction for electronic funds
transfersor credit card paymentsin an amount that will cover the direct
costs to the department for accepting that payment.

(if) The department may assess a service charge of
$30 for a payment transaction that is dishonored or refused for lack of
funds or insufficient funds.

(iii) Any charge added to an administrative penalty
under paragraph (1)(A)(i) and (1)(A)(ii) of thissubsection must be paid
in full, along with the administrative penalty. The department’s reme-
dies, including issuing and continuing an impoundment order, apply to
the charges as well as the administrative penalty.

(B) Installment Payments.

(i) A person(s), firm, or business may, upon
approval of the director or the director's designee, be alowed to
make installment payments of an administrative penalty, costs, fees,
expenses, and reasonable and necessary attorney’s fees incurred by
the state upon submission of adequate proof of inability to pay the
full amount of the claim. An application shall be submitted on aform
approved by the department.

(ify The person(s), firm, or business requesting the
instalIment agreement must submit adequate documentation to support
the request and make all relevant financial records of the person(s),
firm, or business available to the department for inspection and verifi-
cation.

(iii) Intheevent of adefault of theinstallment agree-
ment by the person(s), firm, or business, then the remaining bal ance of
the installment agreement will be due immediately.

(iv) Upon default under an installment agreement,
or failure to respond to the notice of claim within 20 business days,
the person(s), firm, or business is no longer eligible for installment
payments.

(v) Instalment payments will be in the form, and
subject to service charges, described in paragraph (1)(A) of this sub-
section.

(2) Non-Payment of Administrative Penalty. A personwho
fails to pay, reverses an electronic funds transfer payment or credit
card payment, or otherwise [or] becomes delinquent in the payment
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of the administrative penalty imposed by the department as authorized
by Texas Transportation Code, §644.153(c) shall not operate or direct
the operation of a commercial motor vehicle on the highways of this
state until such time as the administrative penalty has been remitted to
the department. The department will make every effort to collect an
administrative penalty once an enforcement action has been deemed as
a Final Departmental Decision, including referring the administrative
penalty to the Office of the Attorney General, or issuing an impound-
ment Order.

(A) Issuance of an Impoundment Order. Pursuant to
Texas Transportation Code, 8644.153(0) - (s), the department will issue
an impoundment order for the impoundment of any commercial motor
vehicle that is operated or directed by the person(s), firm, or business
that failsto pay an administrative penalty issued under this subchapter.

(B) Timing and Content of Impoundment Order. The
department shall issue an Impoundment Order if the person(s), firm, or
business fails to respond as specified to the Notice of Claim within 20
business days, or becomesdelinquent in the payment of the full amount
under subsection (b)(1)(A) of this section or any installment payments
under subsection (b)(1)(B) of this section when they become due. The
Impoundment Order will contain the following information:

(i) Motor Carrier’sname, address, city, zip code and
telephone number;

(i) Themotor carrier's Texas Department of Trans-
portation, United States Department of Transportation, or Motor Car-
rier number, if any;

(iii) The amount of delinquent penalty assessment;
(iv) The date the Impoundment Order was issued;
(v) A contact number for the Motor Carrier Bureau;

(vi) Noticethat impoundment will belifted upon re-
ceipt of full payment of the administrative penalty at the Motor Carrier
Bureau or the designated Commercia Vehicle Enforcement employee
as described in paragraph (5)(C)(i) or (ii) of this subsection; and,

(vii) Inbold, conspicuousletters, notice that the car-
rier is responsible for all costs of storage of the vehicle and its cargo,
and towing.

(3) Prior to impounding any vehicle, the trooper shall ver-
ify the Impoundment Order is still valid. Verification can only be made
by the Manager of the Motor Carrier Bureau or the Manager’ s designee
during regular business hours, or via electronic inquiry into the Motor
Carrier Bureau' s Vehicle Impoundment Database after regular business
hours. If atrooper is unable to verify the Impoundment Order isin
force, then the vehicle shall not be impounded.

(4) Once avehicle isimpounded, the trooper impounding
the vehicle shall immediately ensure the motor carrier is notified of
impoundment of the vehicle. Thetrooper will inform the motor carrier
of the name, location, and telephone number of the vehicle storage
facility where the vehicle is impounded, notice the vehicle will not be
released until the administrative penalty has been paid, and a contact
number for the Motor Carrier Bureau. When a vehicle is impounded
after regular business hours, the trooper will notify the Motor Carrier
Bureau as soon as possible but not |ater than the next regular business
day.

(5) Release of Impounded Vehicles.

(A) To cancel the Impoundment Order and to release a
vehicle from impoundment, the motor carrier shall pay the administra-
tive penalty in full, including costs, fees, expenses, and reasonable and
necessary attorney’s fees incurred by the state.

(B) The payment of the administrative penalty must be
for the full amount. The payment must be made by cashier’s check or
money order payable to the Texas Department of Public Safety.

(C) The payment can be madein one of two waysonly:

(i) by sending it to the following address as indi-
cated: Texas Department of Public Safety, Motor Carrier Bureau, MSC
0522, 6200 Guadalupe, Bldg. P, Austin, Texas 78752-4019, Attn: Ac-
counting Clerk, Impoundment Notice; or

(ii) directly to the trooper at the time of the actua
impoundment or to any Commercial Vehicle Enforcement employee
at any department regional, district or sub-district office. If payment is
made on an impounded vehicle after regular business hours, thetrooper
will notify the Motor Carrier Bureau as soon as possible but not later
than the next regular business day.

(D) Theimpounded vehiclewill bereleased and theim-
poundment order will be cancelled only upon receipt of payment as
specified under paragraph (5)(C)(i) or (ii) of this subsection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2005.

TRD-200502845

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-2135

¢ ¢ ¢

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER O. FEES
37 TAC 835.233

The Texas Department of Public Safety proposes new §35.233,
concerning Subscription Fee for Employee Information Updates.
Specifically, the new section provides a mechanism for the pay-
ment of a subscription fee for online employee information up-
dates. This fee is in addition to the fee charged for the employee
information updates. The Texas Online Authority has determined
that the $2.00 fee is reasonable.

Oscar Ybarra, Chief of Finance has determined that for each
year of the first five-year period the rule is in effect there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra also has determined that for each year of the first
five-years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be a mechanism to collect a
subscription fee for online employee information updates under
Chapter 1702 of the Texas Occupations Code. The fee will al-
low online employee information updates to be submitted by the
public via the Internet using the Texas Online system. There is
no anticipated adverse economic cost to small businesses, or
micro-businesses. The cost to individuals who are required to
comply with the rule as proposed will be the $2.00 subscription
fee.
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Comments on the proposal may be submitted to Cliff Grumbles,
Manager, Private Security Bureau, Texas Department of Pub-
lic Safety, Regulatory Licensing Service, P.O. Box 4143, MSC-
0241, Austin, Texas 78765-4143, (512) 424-7711.

The new section is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work; Texas Occupations Code, Chapter 1702, and
Government Code, §2054.252(g), which allows the increase of
fees by the Texas Online Authority.

Texas Government Code, 8411.004(3); Texas Occupations
Code, Chapter 1702, and Government Code, §2054.252(g) are
affected by this proposal.

§35.233. Subscription Fee for Employee Information Updates.

Each individual registrant or commissioned security officer shall pay a
$2.00 fee for an employee information update. This feeisin addition
to the employee information update fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 12, 2005.

TRD-200502846

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-2135

¢ ¢ ¢
PART 3. TEXASYOUTH COMMISSION

CHAPTER 87. TREATMENT
SUBCHAPTER B. SPECIAL NEEDS
OFFENDER PROGRAMS

37 TAC 887.67

The Texas Youth Commission (the commission) proposes an
amendment to §87.67, concerning Corsicana Stabilization Unit.
The amendment to the section adds a reference to §93.1, con-
cerning Basic Youth Rights.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be agency-wide
awareness and protection of youth rights. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed. No private real property rights are affected by adoption
of this rule.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North

Lamar, P.O. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
861.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.

The proposed rule affects the Human Resources Code, §61.034.
§87.67. Corsicana Sabilization Unit.

(@ (No change)

(b) Applicability.

(1) Themental health statusreview due process procedures
are found in [(GAP)] 895.71 of this title (relating to Mental Health
Status Review Hearing Procedure).

(2) See [(GAP)] 895.55 of this title (relating to Level 11
Hearing Procedure).

(3) See [(GAP)] 895.51 of this title (relating to Level |
Hearing Procedure).

(4) For emergency mental health placements, see [(GAP)]
§87.71 of thistitle (relating to Emergency Mental Health Admission).

(5) Certain basic rights are recognized for each youth in
TYC, see 893.1 of thistitle (relating to Basic Youth Rights).

(c) Admissions.
(1) (No change.)
(2) Admission Process.
(A) (No change)

(B) Emergency Referrals. If an emergency exists, pro-
cedures in [(GAP)] 887.71 of thistitle (relating to Emergency Mental
Health Admission) must be followed. Consistent with emergency cri-
teria, staff may request of the superintendent immediate placement of
the youth in the CSU. On admission, requirements in this policy are
effective for all emergency admissions.

(3) (Nochange))
(d)- (&) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502916

Dwight Harris

Executive Director

Texas Youth Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 93. YOUTH RIGHTS AND
REMEDIES
37 TAC 893.1

The Texas Youth Commission (the commission) proposes an
amendment to §93.1, concerning Basic Youth Rights. The
amendment to the section will add a reference to a new rule,
§93.12, which is proposed for adoption in this issue of the Texas
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Register, and deals with youth visitation in greater detail. The
amendment to §93.1 also deletes some information which will
be duplicated in §93.12.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be protection of
youth rights. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. No private real property
rights are affected by adoption of this rule.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, PO. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
861.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.

The proposed rule affects the Human Resources Code, §61.034.
§93.1. Basic Youth Rights.
(@ - (e) (No change)

(f) Rightto Personal Possessions. Youth havetheright to keep
and use personal possessions so long as these possessions do not en-
danger the safety of staff and youth, disrupt programs and activities,
encourage delinquent subcultural values, or appeal to the unique vul-
nerability of youth to improper influences. Youth shall not be in pos-
session of contraband as defined by [(GAP)] 891.7 of thistitle (relating
to Youth Personal Property). TYC may also limit a youth’s personal
possessions, including items:

(1) - (4 (Nochange)

(9) Right to Receive Visitors. Youth have the right to receive
visitors, including but not limited to private in-person communication
with parents. [The conditions of the in-person communication may
only be regulated to prevent disruption of scheduled activities and to
maintain the safety and security of the facility. However, the conver-
sation should under no circumstances be monitored. Youth have a cor-
responding right to refuse to receive visitors] See §93.12 of this title
(relating to Visitation).

(h) Right of Access to Mail and Telephone. Youth have the
right to correspond freely through the mail except when correspon-
dence among youth presents arisk to facility security and order. Staff
may not read incoming or outgoing mail. Staff may open incoming
mail in the youth’s presence to inspect it for contraband. Staff will not
ingpect and youth may seal outgoing mail to special correspondents
only. Other outgoing mail from youth may be inspected for contra-
band prior to sealing. For additional information and an explanation
of the term specia correspondents, refer to [(GAP)] 893.15 of thistitle
(relating to Youth Mail). Youth will be provided access to telephones
to the extent possible within plant limitations, with equal opportunities
for telephone use being provided to al residentswithin afacility. Youth
will have accessto atelephonein the event of an emergency. TY C does
not have aresponsibility to pay for incoming or outgoing long-distance

calls, except inan emergency. See[(GAP)] §93.13 of thistitle (relating
to Use of Telephone).

(i) -(0) (No change.)

(p) Right to Express Grievances and Appeal Decisions. Youth
have the right, without fear of reprisal, to have access to a prompt and
fair method of resolving complaints. Youth have the right to appesal
to the executive director from any decision made regarding them. See
[(GAP)] §93.31 of this title (relating to Youth Complaint Resolution
System).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502917

Dwight Harris

Executive Director

Texas Youth Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6014

¢ ¢ ¢
37 TAC §93.12

The Texas Youth Commission (the commission) proposes new
§93.12, concerning Visitation. The new section will set forth
the agency'’s rules regarding visitation conditions, times, dura-
tion and complaints.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be to provide for
safe, orderly visitation which contributes to youth resocialization.
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with
the section as proposed. No private real property rights are af-
fected by adoption of this rule.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.

The new section is proposed under the Human Resources Code,
861.045, which assigns to the commission responsibility for the
welfare, custody, and rehabilitation of the children in a school,
facility, or program operated or funded by the commission.

The proposed rule affects the Human Resources Code, §61.034.
§93.12. \isitation.

(@ Purpose. All Texas Youth Commission (TY C) youth shall
beallowed to receivevisitation regardless of theyouth’ s program place-
ment to communicate and associate with their family and non-family
individuals at regular intervals.

(b) Applicability. A youth shall be alowed to receive visits
from hig/her attorney or clergy pursuant to 893.11 of thistitle (relating
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to Access to Attorneys and Courts) and §93.17 of thistitle (relating to

case, visitation will be the same asfor general population youth at Cor-

Access to Personal Minister, Pastor, or Religious Counselor).

(c) Non-Eligible Individuals for Visitation. The following in-
dividuals are not dligible for visitation:

(1) aformer or current TY C youth, except if aformer TYC
youth is an immediate family member;

(2) aparent whose rights have been terminated by a court
and the youth is under age 18;

(3) any individual who is restricted from contact with a
TY C youth by avalid court order;

(4) any former or current TY C employee, unlessthe former
or current TY C employeeisanimmediate family member of the youth;

(5) anyindividual, based upon reasonable causeto believe,

sicana Residential Treatment Center.

(4) Number of Visitors. There is no limit to the number
of visitors per visitation. However, a youth will only be alowed two
(2) face-to-face contact visitors at any one time during each visitation,
unless the CLA or designee grants an increase in the number of face-
to-face contact visitors for the visitation period.

(e) Conditions of Visitation.

(1) Adequate Space. Adequate space shall be provided for
visitation. Outdoor visitation may be allowed if safety and weather

permit.

(2) Private Parental Visitation. Parents shall have the right
to private, in-person communication with their child for reasonabl e pe-
riods of time. The time, place, and conditions of the private, in-person

whowould posearisk to thefacility/programs safety and security, or in-

communication may only be regulated to prevent disruption of sched-

terfere with the youth’ streatment, rehabilitation, or successful reestab-
lishment in the community; and

(6) avictimwhoisunder theage of 18 that hasnot received
approval from the director of clinical services.

(d) Visitation Scheduling.

(1) Visitation Days. Visitation days are at |least, Saturday
and Sunday to include Thanksgiving and Christmas. Additional visi-
tation days may be provided, as designated by the chief local adminis-
trator (CLA) or designee.

(2) Vistation Hours. The facility/program must provide
two 8-hour visitation days per week. Thefacility/program may provide
extended visitation hours, as designated by the CLA or designee.

(3) Length of Visitation.
(A) General Population. Visitation must be at |east two

(2) hours per each visitation. The CLA or designee may authorize
longer visitation periods.

(B) Security Unit.

(i) Youth whose placement isin the Institution De-
tention Program (IDP) or the Security Program will receive aminimum
of one hour per each visitation.

(if) Youth whose placement isin the Behavior Man-
agement Program (BMP) will receive a minimum of one hour per each
visitation, with the exception of youth on stages 3-5. Youth on stages
3-5 will receive a minimum of two (2) hours per each visitation.

(iii)  Youth whose placement is in the Aggression

uled activitiesand to maintain the safety and security of thefacility/pro-
gram.

(A) Private, in-person communication meansacommu-
nication between a parent and his’her child in alocation where conver-
sation cannot be overheard by staff.

(B) Parents desiring to have a private, in-person com-
muni cation with their child are expected to make the request at least 24
hours before the visitation. Requests not made within 24 hours should
be accommodeated if possible.

(3) Specia Visitation. Special visitation is provided at
times that may vary from the regular visitation schedule to accommo-
date visitors with special circumstances including, but not limited to:

(A) long-distance travel requirements,

(B) parent work schedules that preclude visiting during

(C) bereavement.

(4) Contact Visitation. Contact visitation allows visitorsto
hug the youth at the beginning and end of the visit, except at the Marlin
Orientation and Assessment Unit (MOAU).

(5) DressCode. Visitors must abide by the following dress

code:
(A) no shorts (exception will be made for youth age 13

and under);

(B) no mini skirts, see-through, sleeveless clothing or
topsthat expose midriff, or any other clothing for youth age 13 or older

Management Program (AMP) will receive:
(1) 30 minutes per each visitation on Stage 1;

(I1) one hour per each visitation on Stage 2-3;
and

(1) two (2) hours per each visitation on Stage
4-5.

(iv)  For youth whose placement isin Protective Cus-
tody, the mental health professional (MHP) will determineif the youth
is capable of receiving visitors. |If so, the MHP will determine the
length of visitation and the level of observation.

(C) Corsicana Stahilization Unit. Youth whose place-
ment is in the Corsicana Stabilization Unit (CSU) will receive a min-
imum of one hour per each visitation in a secure area adjacent to the
CSU. The exception to this is if the clinical staffing team has deter-
mined that a CSU youth does not require restriction to the CSU. In this

which isdetermined by staff to be too revealing, too short, or otherwise
inappropriate;
(C) tattoosmust becovered (to the extent practical); and

(D) no clothing depicting drugs, sex, gang culture, ob-
scene language or disrespect to other persons or ethnicities.

(6) Disruption During Visitation and Removal.

(A) TheCLA ordesigneeor thedirector of security may
deny visitation if:

(i) avisitor appears to be under the influence of
drugs or acohoal;

(ii) avisitor refuses to cooperate;

(iii) avisitor creates a disturbance;
(iv) avisitor is hostile to the point of disruption; or
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(v) evidence exists that a visitor has passed contra-
band to a youth or staff member or aided a youth in an escape or at-

(2) Public Complaints. Complaints by a member of the
public with regard to visitation arefiled pursuant to §81.11 of thistitle

tempted escape.

(B) TheCLA or designeeor thedirector of security may
determine the appropriate action to be taken including asking the visi-
tor to leave the facility/program or notifying local law enforcement. If
local law enforcement is notified, any further action will be at the dis-
cretion of the local law enforcement.

(7) Denid of Future Visitation of Visitors. The CLA or
designee may deny visitation if evidence exists that avisitor has:

(A) passed contraband to a youth or staff member;
(B) aded ayouth in an escape or attempted escape;

(C) provided fase information or failed to provide ac-
curate information to staff with regard to visitation; or

(D) engaged in disruption of visitation similar to exam-
ples listed in paragraph (6) of this subsection. The severity of the in-
cident is a factor in determining the length of time visitation may be
denied.

(8) Denid of Visitation for TYC Youth. Youth may not
receive visitors if at the time of visitation:

(A) theyouthisout of control and it is unsafe to allow

(relating to Complaints from the Public).

(1) Register. All visitorsmust register upon entry to afacil-
ity/program. The facility/program staff must document all visitations
through the computerized visitor tracking and reporting system.

(2) Identification. Adult visitors must produce valid iden-
tification for themselves and accompanying visitor(s) 13 years of age
or older. Acceptable picture identification includes:

(A) valid state driver’s license;
(B) stateissued identification card;
(C) current military identification;

(D) school issued identification card;
(E) other official picture identification; or
(F) aTYC visitor identification badge.

(3) Iltems. Itemsbrought onto agency property may belim-
ited and regulated by TY C. Prohibited items are forbidden on campus.
For alist of prohibited items, see 897.10 of thistitle (relating to Entry
Searches). Visitors will be alowed to bring in the items listed below.

(B) theyouthis assaultive or threatens to engage in as-
saultive conduct during visitation; or

(C) theyouth engages in misconduct during visitation.
(9) Denid of Visitation for TYC Campus.

(A) If adorm is on shut-down, youth will be alowed
visitation unlessyouth individually meet criteriafor denial of visitation.

(B) Denial of visitation for an entire campus due to un-
rest, the fact that the safety of the campus is uncertain, or any other
extraordinary situation must be approved by the appropriate director of
juvenile corrections and the assistant deputy executive director for ju-
venile corrections.

(10) Refusa of Visitation. Youth may refuseto receivevis-

itors.

(11) Staff Availability During Visitation. The facility/pro-
gram staff are required to be available to answer visitors' questionsand
address concerns during visitation hours.

(12) Publication of Rules. The facility/program staff are
required to post the visitation rulesin English and Spanish on a central
bulletin board, and assist other non-English speaking individualsto un-
derstand posted rules, as needed. The visitation rules shall:

(A) address all pertinent issues including, but not lim-
ited to, visitation days and hours, positive identification, visitor dress
code, prohibited contraband, items authorized in visitation area, and
expected demeanor of visitors; and

(B) besent with the admission letter to parents or legal
guardian.

(f) Review Process.

(1) Visitation Complaints. Complaints by parents or youth
with regard to visitation are filed pursuant to §93.31 of thistitle (relat-
ing to Complaint Resolution System).

All other items must be l€ft in the visitor’'s vehicle unless the control
center posts alist of items otherwise allowed in avisitor's possession
while on facility grounds. The additional items must be approved by
the CLA.

(A) Identification and car keys.

(B) Visitorswithinfantswill beallowedto bring abottle
and a diaper on campus.

(C) If vending machines are available, visitors will be
allowed to bring in amaximum of ten (10) dollarsin coinsfor the vend-
ing machines.

(4)  Search.

(A) Allindividuas, vehicles, and items entering the fa-
cility/program are subject to search pursuant to §97.10 of thistitle.

(B) Parking lots are subject to inspection by TYC's ca
nine (K-9) team(s), and law enforcement maybe notified when neces-
sary. For parking lot inspections, see §97.13 of this title (relating to
Use of Canine (K-9) Teams).

(C) Visitors shall declare at the control center all metal
items on their person and must successfully pass through the metal
detector.

(D) Belongings and outer garments (coats, rain gear,
etc.) will be removed and searched.

(E) Visitors refusal to submit to asearch of their person
or personal property may be considered legitimate grounds for denying
access to the facility/program.

(F) Visitors refusing or failing to pass successfully
through a metal detector will be denied access.

(G) Visitors are directed to the visitation area and ar-
rangements are made to transport youth to the visitation area. When
possible, visitors will be escorted.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502918

Dwight Harris

Executive Director

Texas Youth Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6014

¢ ¢ ¢
37 TAC 893.33

The Texas Youth Commission (the commission) proposes an
amendment to §93.33, concerning Alleged Abuse, Neglect, and
Exploitation. The amendment to the section will authorize an in-
vestigator who is conducting an investigation under this rule to
make findings on misconduct other than abuse, neglect, or ex-
ploitation.

The amended section also includes several revisions relating to
notification of findings and access to reports. Specifically, the
section will require that when an allegation is reported by a med-
ical health provider (MHP) employed or contracted by Univer-
sity of Texas Medical Branch or Texas Tech University Health
Sciences Center, notice of the investigation findings and appeal
rights shall be provided to the MHP. The MHP shall also, upon
request, be provided a redacted copy of the investigation report.
The section is also amended to clarify that investigation reports
shall be provided to a law enforcement or criminal justice agency
for purposes of investigation and prosecution, upon request.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be the protection
of youth committed to the commission’s custody. There will be
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. No private real property rights are affected by adop-
tion of this rule.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, PO. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
861.045, which assigns to the commission responsibility for the
welfare, custody, and rehabilitation of the children in a school,
facility, or program operated or funded by the commission.

The proposed rule affects the Human Resources Code, §61.034.
§93.33. Alleged Abuse, Neglect and Exploitation.
(@ (No change)
(b) Applicability.
(1) (No change.)

(2) For procedures regarding the resolution of youth com-
plaints, refer to [(GAP)] §93.31 of thistitle (relating to Complaint Res-
olution System).

(3) For proceduresregarding appeal sto the executive direc-
tor, refer to [(GAP)] 893.53 of thistitle (relating to Appeal [Appeals]

to the Executive Director).

(4) For proceduresregarding reporting the death of ayouth,
refer to [(GAP)] 899.51 of thistitle (relating to Death of a Youth).

(c) Explanation of Terms Used.
(1) - (4) (Nochange)

(5) Deputy Chief Inspector Genera - the person employed
in TYC's Office of General Counsel [office of genera counsel] who
isresponsible for overseeing investigations of allegations of abuse, ne-
glect or exploitation and compiling investigation information.

(6) Inspector General - the person employed in TYC's Of -
fice[office] of General Counsel and locatedinaTY Cfacility or district
office who is responsible for conducting investigations.

(d) Reporting Requirements.

(1) Any person having cause to believe that a youth has
been or may be adversely affected by abuse, neglect, or exploitation
by an employee, volunteer or contractor in programs or facilities under
TYC jurisdiction will report the matter in accordance with the provi-
sions of thisrule. The report may be made also to an appropriate law
enforcement agency or to the Department of Family and Protective Ser-
vices (DFPS). [Protective and Regulatory Services (DPRS).]

(2) The CLA [of residential facilities] will report the fol-
lowing incidents and injuries in accordance with the same provisions
of this rule that are applicable to reports of persons having cause to
believe that a youth has been or may be adversely affected by abuse,
neglect, or exploitation by an employee, volunteer, or contractor:

(A) - (G) (Nochange)

madeimmediately or nolater than by the end of the current work shift if
the person making thereport isan empl oyee, volunteer, or contractor. A

upon the CLA's first knowledge [learning] of the incident or injury
prompting the report.

(4) - (5) (No change)
(e) Reporting Contents.

made orally or in writing to the facility’s CLA or any TY C staff mem-
ber. A youth or parent may also make the report by filing a complaint
under the complaint resolution proceduresin [(GAP)] §93.31 of thisti-
tle [(relating to Complaint Resolution System)]. A TY C staff member

who receives areport made under subsection (d)(1) of this section will
refer it immediately to the facility’s CLA.

(2) - (3) (No change)

(f) Actions of the Chief Local Administrator Regarding Re-
port. Upon receipt of areport under subsection (d)(1) of this section
or upon the CLA's first knowledge [learning] of an incident or injury

the following actions:
(1) - (3) (Nochange)
(9) (No change.)
(h) Standardsfor Investigations.
(1) - (5) (No change)
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(6) The investigation will be directed at resolving al the
relevant issues raised by the report.

(A) With regard to areport of alleged abuse, the inves-
tigator will find whether the:

(i) (Nochange)

(ii) act or failure to act caused emotional harm or
physica injury to the youth; and

(iii)  (No change.)
(B) - (C) (No change.)
(7) - (8) (No change.)

(9) The investigator may make findings on misconduct
other than abuse, neglect or exploitation that is established by the evi-
dence. However, the absence of such findings should not be regarded
as exoneration of the respondent or other employees asto palicy viola
tions or other misconduct indicated by the evidence. [In the event the
investigator determines that the evidence affirms findings pertaining to
adifferent type of allegation than the one assigned, theinvestigator will
indicate those findings in the written report.]

(i) Investigation Report - Submission and Closure.
(1) - (2 (Nochange)

(3) The deputy chief inspector general will indicate
whether the report of mistreatment is confirmed or not as follows:

(A) (No change)

(B) if al therequisite findings for abuse, neglect, or ex-
ploitation are not affirmed, the deputy chief inspector general will indi-
catethat thereport isnot confirmed as alleged. However, if thefindings
congtituteaviolation of agency policy or standards of care, even though
they do not constitute abuse, neglect, or exploitation, the deputy chief
inspector general may [will] confirm thereport asaviolation of agency
policy or standards of care.

(4) (No change.)

(5) |If the allegation was reported by a medical heath
provider (MHP) who is employed by or contracts with University of
Texas Medical Branch (UTMB) or the Texas Tech University Hedlth
Sciences Center (TTUHSC), the MHP will be notified in writing
by the deputy chief inspector general or designee of the results of
the investigation and the MHP’s right to appeal the findings of the
investigation report pursuant to 893.53 of thistitle.

(i) Actionsof the Chief Local Administrator Regarding Inves-
tigation Report.

(1) Within five (5) working days of receiving a closed in-
vestigation report, the CLA will review thereport and [, if satisfied with
the findings, will take the following actions):

(A) notify the appropriate law enforcement agency, the
youth, the youth’s parents or guardian, and the respondent [persen ac-
cused of wrongdoing] of the results of the investigation and the right
to appeal the investigation findings (see subsection (k) of this section);
and

(B) (No change.)
(2) The CLA will appeal to the executive director under
subsection (k)(2) of this section any investigation findings with which
the administrator is not satisfied.

(k) Complaints Regarding the Conduct of Investigations and
Periodic Audits.

(1) Youth and parent [Parent] complaints regarding the
conduct of investigations and appeals of investigation findings will be
handled in accordance with the provisions of [(GAP)] §93.53 of this

title [(relating to Appeals to the Executive Director)].

(2 Any employee, volunteer, or contractor who is [Fhe
CLA and employees; volunteers, or contractorswho are] found to have
engaged in wrongdoing or the CLA may appeal the investigation find-

ings to the executive director within ten (10) working days of receipt
of notice of the outcome of the investigation.

(3) Appeas to the executive director [The appeal] will be
made in writing and clearly describe the grounds for the appeal. The
executive director will consider the recommendations of the Office of

the apped, including any additional findings or information that may
result from its further investigation into the matter.

(4) [€3)] Thecomplaint or appeal, and the executive direc-
tor’ sdecision regarding the complaint or appeal, will be referred to the
TYC Board for itsreview at the next regularly scheduled meeting.

(5) [(4)] TheTYC Board will take whatever action it deter-
mines appropriate with regard to the complaint to ensure the investiga-
tions are conducted properly.

(6) [(5)] The TYC Board will ensure thereisaperiodic in-
ternal audit of procedures in the section related to alleged abuse, ne-
glect, and exploitation investigations.

() Standards for Compiling Investigation Information and
Confidentiality of Reports.

(D -(2 (Nochange)

(3) Theidentity of the person making an allegation, and the
files, reports, records, tapes, communications, and working papers used
or developed in an investigation, or in providing services as aresult of
the investigation, are confidential and not open for public inspection
under the provisions of §261.201 of the Family Code, [and] Chapter
552 of the Government Code , and 861.073 of the Human Resources
Code.

(4) A report will be provided to alaw enforcement agency
or other criminal justice agency for purposes of investigation and pros-
ecution upon request.

(5) A reportwill be provided to a parent, managing conser-
vator or other legal representative of ayouth upon request. The infor-
mation contained in the report will be redacted [edited)] to protect the
identity of the person making the report, [of] other youth, and [of] any
other person who may be harmed by the disclosure.

(6) A report will be provided to the MHP employed by or
who contractswith UTMB or the TTUHSC who reported the allegation
upon request. The information contained in the report will be redacted
to protect the identity of the person making the report, other youth, and
any other person who may be harmed by the disclosure.

(7) Evidencegatheredinthe course of an investigation may
be provided, upon request, to an employee having aright to the infor-
mation in order to appeal the investigation findings or defend against a
disciplinary action arising from the investigation findings.

(A) Investigation reports are confidential youth records
and the information contained therein may be used by the employee
only for the appeal of investigation findings or to defend against a dis-
ciplinary action arising from an investigation.

(B) The CLA has the discretion to delete names when
the CLA determines the names are not necessary for the fair resolution
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of contested facts. The CLA must ensure that any information which
is confidential by law is deleted prior to delivery to the respondent.

[(6) Evidence contained in areport may be revealed to an
employee having aright to the information to appeal the investigation
findings or to defend a disciplinary action based on them. Except in
employment termination cases, the decision authority has the discre-
tion to del ete names when the decision authority determines the names
arenot necessary for thefair resolution of contested facts. Investigation
reports are confidential youth records and the information contained in
them may be used by the employee only for the appeal of an investiga-
tion or to defend a disciplinary action arising from an investigation.]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502919

Dwight Harris

Executive Director

Texas Youth Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6014

¢ ¢ ¢

37 TAC 893.53

The Texas Youth Commission (the commission) proposes an
amendment to §93.53, concerning Appeal to Executive Director.
The amendment to the section will describe in greater detail the
executive director’s actions upon receipt of an appeal. Language
will be added which establishes that the executive director’s ap-
peal decision constitutes the exhaustion of administrative reme-
dies for purposes of appeal to the courts. The amended section
also directs commission staff to assist youth complainants in in-
terpreting appeal decisions. Finally, the section will be amended
to reflect that employees of the commission or facilities operated
under contract with the commission have appeal rights under the
commission’s personnel policies, not under this section, which
addresses appeals by youth and their parents or guardians.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
amended section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the amended section is in effect the public
benefit anticipated as a result of enforcing the section will be pro-
vision of appropriate levels of review for decisions affecting youth
committed to the commission. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the amendment as proposed.
No private real property rights are affected by adoption of this
amendment.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
§61.045, which assigns to the commission responsibility for the

welfare, custody, and rehabilitation of the children in a school,
facility, or program operated or funded by the commission.

The proposed amendment affects the Human Resources Code,
§61.034.

893.53. Appeal to Executive Director.

(@ Purpose. The purpose of thisruleisto permit Texas Youth
Commission (TY C) youth[;] and their parents or guardians]; and TY-C
or contract program employees] to appea decisions made by TYC or
contract program employees to the TY C executive director.

(b) Appesal of Youth Complaint Resolutions to the Executive
Director. Any disposition of any complaint made under 893.31 of this
title (relating to Complaint Resolution System) may be appealed to the
executive director, only after all levels of appeal have been exhausted
locally. [An appeal to the executive director may be filed after all pre-
liminary levels of appeal have been exhausted, concerning any TY C or
contract program employee decision regarding a complaint.]

(c) Direct Appealsto the Executive Director. A direct appeal
to the executive director may be filed in matters limited to:

(1) - 3 (Nochange)

(4) adisciplinary transfer or assigned disciplinary length
of stay under [(GAP)] 895.11 of this title (relating to Disciplinary
Transfer/Assigned Minimum Length of Stay/Demotion of Phase
Conseguence);

(5) Behavior Management Program [behavior manage-
ment program) length of stay [and extension] under [(GAP)] §95.17
of thistitle (relating to Behavior Management Program);

(6) Aggression Management Program [aggression man-
agement program] length of stay under [(GAP)] §95.21 of this title
(relating to Aggression Management Program);

(7) (No change.)

(8) anappea of aLevel [level] IV hearing when ayouth is
being detained in alocation other than a TY C operated institution;

(9) aresult of the second and subsequent Level [level] 1V
hearing pursuant to [(GAP)] §95.59 of this title (relating to Level 1V
Hearing Procedure) when ayouthisin aninstitution detention program;

(10) adecision to extend the youth’s stay in the Security
Program [security program], if the youth has already been in the Secu-
rity Program [security program] for 240 continuous hours or longer;

(11) adecision from amenta health status review hearing
pursuant to [(GAP)] §95.71 of thistitle (relating to Mental Health Sta-
tus Review Hearing Procedure);

(12) adecision from aTitle IV-E hearing; [or]

(13) the findings [eonduct] of an alleged mistreatment in-
vestigation pursuant to [(GAP)] §93.33 of thistitle (relating to Alleged
Abuse, Neglect, and Exploitation).

(d) Filing Deadline. All appealsto the executive director must
be submitted in writing and clearly describe the grounds for the appeal
and filed within six (6) months of the decision being appealed. Appeals
filed after that time may be considered at the discretion of the executive
director.

(e) Action of the Executive Director. [The executive director
shall respond to each appeal; in writing; within 30 working days after
receipt of the appeal. When the response cannot be completed within
30 working days, a delay letter explaining that the decision is delayed
but will be forthcoming is sent to the complainant. Failure to respond
to an appeal within this time period will congtitute an exhaustion of
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administrative remedy for purposes of appeal to the courts, but will not
be construed as acceptance or rejection of any contention made in the
appeal.]

(1) The executive director responds in writing to each ap-
peal. Failure to respond to an appeal within 30 working days will con-
stitute an exhaustion of administrative remedies for purposes of appeal
tothe courts, but will not be construed as acceptance or rejection of any
contention made in the appeal.

(2) The executive director will consider the recommenda-
tions of the Office of General Counsel in reaching adecision on appeals
of investigation findings, including any additional findings or informa-
tion that resulted from further investigation.

(3) The executive director may uphold, reverse or modify
the complaint resolution or return the complaint to the CLA with direc-
tions. The executive director’s disposition of a youth complaint may
also bein the form of adetermination that the complaint involves oper-
ational issues that have been adequately addressed and resolved at the

(4) The executive director or his’her designee may deter-
mine that an issue has not been sufficiently developed to render an in-
formed appeal resolution. If so, the executive director or hisher de-
signee may, prior to the issuance of aresponse:

(A) conduct further investigation;

(B) providespecific direction or instruction about infor-
mation needed concerning the investigation and state a time frame in
which to comply with the direction or instruction; or

(C) re-open the investigation, and if the investigation
finding(s) are changed, the parties entitled to notification will be no-
tified of their right to appeal the new finding(s).

(f) Distribution of Appeals. Appea decisions shall be dis-
tributed to the following: [Opinions are distributed to the youth, the
youth’s attorney or representative, if any, and certain TY C staff ]

(1) the complainant;

(2) the complainant’s attorney or representative, if any;

(3) thechief local administrator (CLA) wherethegrievance
isfiled; and

(4) other persons as deemed appropriate.

(9) Appropriate TY C staff shall assist youthininterpreting ap-
peal decisions from TY C's executive director.

(h) Theappeal decision of theexecutivedirector isthefina ad-
ministrative resolution of an issue appealed and constitutes an exhaus-
tion of administrative remedies for purposes of appeal to the courts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on July 18, 2005.

TRD-200502920

Dwight Harris

Executive Director

Texas Youth Commission

Earliest possible date of adoption: August 28, 2005
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 95. YOUTH DISCIPLINE
SUBCHAPTER A. DISCIPLINARY
PRACTICES

37 TAC §895.21

The Texas Youth Commission (the commission) proposes an
amendment to 8§95.21, concerning Aggression Management
Program. The amendment to the section will establish lengths
of visitation periods for youth assigned to the Aggression Man-
agement Program. Youth generally are allowed longer visitation
periods as they progress through the stages of the program.

Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Neil Nichols, General Counsel, has determined that for each year
of the first five years the section is in effect the public benefit an-
ticipated as a result of enforcing the section will be the provision
of an incentive for youth to make progress in the treatment pro-
gram designed to address aggressive behavior. There will be
no effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. No private real property rights are affected by adop-
tion of this rule.

Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or email to
deanna.lloyd@tyc.state.tx.us.

The amendment is proposed under the Human Resources Code,
861.045, which assigns to the commission responsibility for the
welfare, custody, and rehabilitation of the children in a school,
facility, or program operated or funded by the commission.

The proposed rule affects the Human Resources Code, §61.034.
§95.21. Aggression Management Program.
@- (e
(f) Admission Decision Process.

(1) The [local] AMP Admission Review Committee at
MCSICF is composed of at least the assistant superintendent, AMP
psychologist, and the AMP program administrator. The MCSICF
[facility] psychiatrist shall review admission decisions for youth with
apsychiatric history.

(2) (Nochange)
(9 - (h)

(i) Program Requirements.

(No change.)

(No change.)

(1) Within seven (7) calendar days, a comprehensive [an]
assessment will be completed for each youth admitted to AMP to pro-
vide abasis for the individual case plan (ICP).

-4

()) Program Components. Program structure [Structure] isde-
signed to maximize the safety and security of youth and staff.

(1) Physicd Structure.
(A) (No change))

(No change.)
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(B) Mechanical restraints are used for youth on Stage
1 [ while not confined to their rooms and Stages 2 and 3 [H/HH] while
in the infirmary.

(C) (Nochange)
(2) - (6) (No change)
(7) Physica Exercise.

(A) (Nochange)

(B) On Stages 4 and 5 [V and V], the youth will par-
ticipate in physical exercise on the general campus as safety permits.

(8) Family Notification and [;] Involvement [and Visita-
tion]. Youths familieswill be encouraged to beinvolved in the youths
treatment. All families receive an orientation to the AMP, and are of-
fered the opportunity to have input into the youth treatment plan and to
contact the youth by letters and visitation. Refer to 887.5 of thistitle
(relating to Family Involvement).

(9) Youth Rights. Certain basic rights are recognized for
each youth in TYC pursuant to §93.1 of this title (relating to Basic
Youth Rights) [; with the exception of phone usage. Youth will be
allowed phone usage pursuant to §93.11 of thistitle (relating to Access
to Attorneys and Courts), and as provided for each AMP stage listed
below].

(k)  Program Progress. The AMP is comprised of five (5)

stages. A review of the youth’s progress for each stage is made weekly
by the treatment team.

(1) Stagel[l]. Youthon Stage1[l] requirethe most exter-
nal control. Youth spend the mgjority of time confined to their rooms.
When out of the room, youth are in handcuffs and shackles.

(A) - (B) (Nochange.)

(C) Visitation. At least 30 minutes per each visitation,
if safety permits.

(D) [(C)] Weekday Services and Activities.

(i) Atleast two 30-minute per week individual ther-
apy sessions provided by the PSW.

(i) At least 30 minutes per week of individual
and/or group therapy by the AMP psychologist or appropriate designee
in the absence of the AMP psychologist.

(iii)  Atleast six (6) hoursdaily of academic services
will be provided to the youth. Up to two (2) hours of academic services
may be provided in the AMP classroom.

(iv)  Onehour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth’s
behavior and weather permit.

(BE) [(D)] Weekend Services and Activities.

(i) One hour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth’s
behavior and weather permit.

(i)  One hour each day of games and recreation out
of the room or in the enclosed outdoor recreation area as the youth’s
behavior and weather permit.

(2) Stage 2 [H]. Youth on Stage 2 [H] continue to spend
the majority of the day confined to their rooms but may be out of their
rooms for activities without the use of mechanical restraints.

(A)- (B) (No change)

(C) Visitation. At least one hour per each visitation, if
safety permits.
(D) [(C)] Weekday Services and Activities.

(i) Atleast two 30-minute per week individual ther-
apy sessions provided by the PSW.

(i) At least 30 minutes per week of individual
and/or group therapy by the AMP psychologist or appropriate designee
in the absence of the AMP psychologist.

(iii)  Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(iv) Atleast six (6) hoursdaily of academic services
will be provided to the youth. Four (4) hours of academic serviceswill
be provided in the AMP classroom.

(v)  Onehour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.

(E) [(D)] Weekend Services and Activities.

(i) Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

@ity  One hour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.

(iii)  Up to two (2) hours each day of games and
recreation out of the room or in the enclosed outdoor recreation area
as the youth's behavior and weather permit.

(3) Stage 3 [HH]. Youth on Stage 3 [HH] have additional
time out of their rooms to participate in activities without the use of
mechanical restraints.

(A)-(B) (Nochange)

(C) Visitation. At least one hour per each visitation, if
safety permits.

(D) [(C)] Weekday Services and Activities.

(i) At least one 60-minute or two 30-minute per
week individual therapy sessions provided by the PSW.

@ity At least 30 minutes per week of individual
and/or group therapy by the AMP psychologist or appropriate designee
in the absence of the AMP psychologist.

(iii)  Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(iv) Atleast six (6) hoursdaily of academic services
will be provided to the youth. Four (4) hours of academic serviceswill
be provided in the AMP classroom.

(v) Onehour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.

(vi) May eat meals out of the room with up to three
(3) other youth as safety permits.

(E) [(B)] Weekend Services and Activities.

(i) Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(i)  One hour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.
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(iii)  Up to four (4) hours each day of games and
recreation out of the room or in the enclosed outdoor recreation area as
the youth’s behavior and weather permit.

(iv) May eat mealsout of the room with up to three
(3) other youth as safety permits.

(4) Stage 4 [IV]. Youth on Stage 4 [IV] attend campus
school and areworking onissuesrelated to transitioning to regular cam-
pus programming.

(A)-(B) (No change)

(C) \Visitation. At least two (2) hours per each visita-
tion, if safety permits.

(D) [(€)] Weekday Services and Activities.

(i) At least one 60-minute or two 30-minute per
week individual therapy sessions provided by the PSW.

(i) At least two 30-minute bi-weekly individual
and/or group therapy sessions by the AMP psychologist or appropriate
designee in the absence of the AMP psychologist.

(iii)  Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff in accordance with TYC Case Manage-
ment Standards.

(iv)  Five (5) hours per week of Core Group con-
ducted by the PSW in accordance with TY C Case Management Stan-
dards.

(v) Four (4) hours daily of academic services will
be provided to the youth in the campus school. Two (2) hours daily of
academic services will be provided in the AMP classroom.

(vi)  Onehour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.

(vii)  One hour structured activity per day with an
assigned genera campus dorm as safety permits.

(viii) May eat meals out of theroom with up to three
(3) other youth as safety permits.

(iX) The appropriate education staff will communi-
cate daily to the AMP staff the youth’s progress and problem areas
in the campus school. The AMP staff will communicate daily to the
appropriate education staff the youth’s progress and problem areas in
AMP.

(E) [(B)] Weekend Services and Activities.

(i) Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(ii)  One hour each day of large muscle exercise out
of the room or in the enclosed outdoor recreation area as the youth's
behavior and weather permit.

(iif)  Up to four (4) hours each day of games and
recreation out of the room or in the enclosed outdoor recreation areaas
the youth's behavior and weather permit.

(iv) May eat mealsout of the room with up to three
(3) other youth as safety permits.
(5) Stage5[V]. Youth on Stage 5 [V] are participating in
the program of an assigned genera population dorm.

(A)-(B) (No change)

(C) Visitation. At least two (2) hours per each visita
tion, if safety permits.

(D) [(C©)] Weekday Services and Activities.

(i) At least one 60-minute or two 30-minute per
week individual therapy sessions provided by the PSW.

(i) At least two 30-minute bi-weekly individual
and/or group therapy sessions by the AMP psychologist or appropriate
designee in the absence of the AMP psychologist.

(iii)  Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(iv)  Five (5) hours per week of Core Group con-
ducted by the PSW.

(v) Fourteen hours each day to participate in a full
school day in the campus school and to participate in programming in
the assigned dorm.

(vi) May eat mealsout of the room with up to three
(3) other youth as safety permits.

(vii)  The appropriate education staff will commu-
nicate daily to the AMP staff the youth’s progress and problem areas
in the campus school. The AMP staff will communicate daily to the
appropriate education staff the youth's progress and problem areas in
AMP.

(BE) [(D)] Weekend Services and Activities.

(i) Participate in weekend activities on assigned
dorm as youth's behavior and safety permit.

(ii)  If youth cannot participate in weekend activities
on assigned dorm, the following must occur:

(1)  Fifty minutes per day of Behavior Group pro-
vided by an appropriate staff.

(I1)  One hour each day of large muscle exercise
out of theroom or inthe enclosed outdoor recreation areaastheyouth’s
behavior and weather permit.

(1) Uptofour (4) hours each day of gamesand
recreation out of the room or in the enclosed outdoor recreation areaas
the youth’s behavior and weather permit.

(IV)  May eat meals out of the room with up to
three (3) other youth as safety permits.

(6) (No change.)
() Progress Reviews.
(1) Treatment Review Team.
(A) - (B) (No change)
(20 (Nochange)
(3) Independent Review Team.

(A) ThelRT reviewsal youth not making satisfactory
progress through the AMP. The team assesses youth who have been on
Stage 1 [H] for more than 30 days, on Stages 2-5 [H to \/] for more than
45 daysor who have not achieved Stage 5 [V] within nine (9) months of
admission to review the justification and documentation of the reasons
the youth has failed to progress in the program stages and to determine
if appropriate interventions are being provided the youth.