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Open Meetings

A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us. Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.



TaE c ATTORNEY

Under provisions set out in the Texas Constitution, the Texas Government Code,
ENE R AL Title 4, §402.042, and numerous statutes, the attorney general is authorized to write

advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a

formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.

To inquire about pending requests for opinions, phone (512) 463-2110.

Request for Opinions

RQ-0316-GA

Requestor:

The Honorable William E. Parham
Waller County Criminal District Attorney
836 Austin Street, Suite 103

Hempstead, Texas 77445

Re: Authority of a county to accept a private road, or an easement
thereon, into the county road system (Request No. 0316-GA)

Briefsrequested by March 19, 2005
RQ-0317-GA

Requestor:

The Honorable Richard J. Miller

Bell County Attorney

Post Office Box 1127

Belton, Texas 76513

Re: Whether a county commissioner may simultaneously hold the po-
sition of municipa judge of acity located within his county (Request
No. 0317-GA)

Briefsrequested by March 19, 2005
RQ-0318-GA

Requestor:

The Honorable Joe R. Smith

Tyler County Criminal District Attorney
Courthouse Annex

Woodville, Texas 75979

Re: Authority of aconstable to investigate a criminal offense through-
out his county (Request No. 0318-GA)

Briefsrequested by March 19, 2005

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200500819

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: February 23, 2005

14 14 ¢
Opinions
Opinion No. GA-0304
The Honorable Will Hartnett
Chair, Committee on Judiciary
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910

Re:  Whether a municipality may grant a tax abatement under
the Property Redevelopment and Tax Abatement Act for business
personal property newly added to a site where previously existing
personal property was subject to a ten-year tax abatement agreement
(RQ-0261-GA)

SUMMARY

Under the Property Redevelopment and Tax Abatement Act, chapter
312 of the Tax Code, a prior tax abatement agreement concerning spe-
cific property does not preclude amunicipality from agreeing to abate
taxes on different business personal property at the same location. A
new abatement agreement must fully comply with chapter 312 require-
ments.

Opinion No. GA-0305

The Honorable Will Hartnett
Chair, Judiciary Committee
Texas House of Representatives
Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether acity may use a Tax Code chapter 311 tax increment fund
to reimburse a private developer for certain costs if the expenditures
have not been competitively bid (RQ-0262-GA)

SUMMARY
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A city may use a Tax Code chapter 311 tax increment fund to pay a
private developer for environmental remediation, renovation, or facade
preservation costsif the costs constitute " project costs' within the scope
of section 311.002(1). A tax increment fund isamunicipal fund within
the meaning of chapter 252 of the Local Government Code, and chap-
ter 252’ s competitive bidding requirements may apply to expenditures
from the tax increment fund. Whether a particular expenditure is sub-
ject to competitive bidding will depend upon whether the expenditure
falls within the terms of section 252.021 and whether the expenditure
is exempt from chapter 252 under section 252.022. If a municipal ex-
penditure is subject to chapter 252, the city would be precluded from
reimbursing a person for costs incurred for work not performed pur-
suant to a competitively bid contract.

Opinion No. GA-0306

The Honorable Bruce | saacks

Denton County Criminal District Attorney
1450 East McKinney, Suite 3100

Post Office Box 2850

Denton, Texas 76202

Re: Whether sections 85.003 and 86.011 of the Local Government
Code provide that a deputy constable’s appointment is revoked on the
deputy’s indictment for afelony (RQ-0268-GA)

SUMMARY

Sections 85.003 and 86.011 of the Local Government Code do not pro-
vide that a deputy constable’s appointment is revoked on the deputy’s
indictment for a felony.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200500800

Nancy S. Fuller

Assistant Attorney General
Office of the Attorney General
Filed: February 22, 2005

¢ ¢ ¢
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PROPOSED

‘RULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 7. BANKING AND SECURITIES

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

SUBCHAPTER H. INVESTMENTS

7 TAC §91.801

The Credit Union Commission proposes amendments to
§91.801, concerning investments in CUSOs. The amendments
clarify the investment limits for a credit union in CUSOs, require
that separate corporate existence between the credit union and
the CUSO be clearly maintained, and require that the CUSO
be bonded or insured for its operations and obtain an annual
opinion audit.

The amendments to the rule are proposed as a result of the De-
partment’s observations that some credit unions were trying to
operate CUSOs with less than adequate capital and without ob-
serving the formalities of separate corporate existence.

Kerri T. Galvin, General Counsel, has determined that for the
first five year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposed rule.

Ms. Galvin has also determined that for each year of the first five
years the proposed amended rule is in effect, the public bene-
fits anticipated as a result of enforcing the rule will be to miti-
gate potential risk and liability to credit unions and their mem-
bers. There is no anticipated effect on small businesses as a
result of adopting the amended rule. There will be an economic
cost anticipated to credit unions for complying with the audit re-
guirement of the amendment if adopted. The audit is justified for
safety and soundness reasons based on the potential significant
concentration of capital in a CUSO, which makes this a highly
at-risk investment in relation to the credit union’s net worth. To
mitigate the impact of this economic cost, the Commission has
established a threshold for the size of investment that triggers
the audit requirement.

Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Kerri T. Galvin,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699. Oral comments on the pro-
posal can be made at Commission’s Legislative Advisory Com-
mittee meeting on Friday, May 20, 2005 at 9:00 am at 914 East
Anderson Lane, Austin, Texas 78752.

The amendment is proposed under the provision of the Texas
Finance Code, 8124.352 which provides the Credit Union Com-
mission with the authority to adopt rules limiting investments; and
under the Texas Finance Code, §15.402, which authorizes the
Commission to adopt reasonable rules for administering Title 2,
Chapter 15 and Title 3, Subchapter D of the Texas Finance Code.

The specific section affected by the proposed amendment is
Texas Finance Code, §124.352.

§91.801. Investmentsin Credit Union Service Organizations.

(@) Definition. When used in this section, a credit union ser-
vice organization (CUSO) is an organization whose primary purpose
isto strengthen or advance the credit union movement, serve or other-
wise assist credit unions or their operations, and [er] provide products
or services authorized by subsection (f) of this section to [members of
credit unions] credit unions and their members.

(b) A credit union by itself, or with other parties, may only
organize, invest in or make loans to a CUSO which is structured and
operated in a manner that demonstrates to the public that it maintains
alegal existence separate from the credit union. A credit union and a
CUSO must operate so that:

(1) their respective business transactions, accounts, and
records are not intermingled;

(2) eachobservestheformalitiesof their separate corporate
or other organizational procedures;

(3) eachisadequately capitalized [financed] as a separate

unit in light of normal obligations reasonably foreseeablein abusiness
of its size and character;

(4) eachished out to the public as a separate and distinct
enterprise; [and]

(5) al transactions between them are at arms length and
consistent with sound business practices as to each of them; and

(6) [(5)] unless the credit union has guaranteed a loan to
the CUSO, all borrowings by the CUSO indicate that the credit union
is not liable.

(c) Notice. A credit union shall provide written notice to the
commissioner of its intent to make an initial investment in, make an
initial loan to a CUSO, make a material change to a CUSO’s organi-

least 15 days prior to commencing efforts to effect such activity. The
written notice must include a compl ete description of the credit union’s
investment in or loan to the CUSO, the activity to be conducted, and
arepresentation and undertaking that the activity will be conducted in
accordance with applicable law and in a manner that will limit poten-
tial exposure of the credit union to no more than the loss of fundsin-
vested in, or loaned to, the CUSO. The credit union shall provide any
additional information reasonably requested by the commissioner [-],
which may include a written legal opinion that the CUSO has either
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been established in amanner that will limit the credit union’s potential
exposure, or that the new activity or change to its organizational struc-
ture will not result in the credit union’s potential exposure being more
than the loss of funds invested in or loaned to the CUSO.

(d) Limitations. The board of directors of a credit union that
organizes, invests in, or lends to any CUSO shall establish, in writ-
ing, the maximum amount rel ative to the credit union’s net worth, that
will beinvested in or loaned to any one CUSO. This maximum amount
may not exceed the statutory limit established by Texas Finance Code
8124.352(b). Investments and loans described in this section shall not,
in the aggregate, exceed the greater of 10% of the total assets or 100%
of net capital of the credit union, unless the credit union receives the
prior written approva of the commissioner. The amount of loans to
CUSOs, cosigned, endorsed, or otherwise guaranteed by the credit
union, shall beincluded in the aggregate for the purpose of determining
compliance with the limitations set forth in this section.

(e) Prohibitions. No credit union may invest in or make loans
to a CUSO:

(1) if any officer, director, committee member, or employee
of such credit union or any member of the immediate family of such
persons owns or makes an investment in or has made or makes aloan
to the CUSO;

(2) unless the organization is structured as a corporation,
limited liability company, registered limited liability partnership, or
limited partnership and the credit union has obtained a written legal
opinion that the CUSO is established in a manner that will limit the
credit union’s potential exposure to not more than the loss of fundsin-
vested in or loaned to such CUSO;

(3) if the CUSO engagesin any revenue producing activity
other than the performance of servicesfor credit unions or members of
credit unions, and such activity equals or exceeds one half (1/2) of the
CUSO's total revenue;

(4) unlessprior toinvesting in or making aloantoaCUSO
the credit union obtains awritten agreement which requires the CUSO
to follow GAAP, render financial statementsto the credit union at |east
quarterly, and provide the department, or its representatives, complete
access to the CUSO's books and records at reasonable times without
undue interference with the business affairs of the CUSO; [or]

(5) if the CUSO isnot sufficiently bonded or insured for its
operations;

(6) if the CUSO does not obtain an annua opinion audit,
by alicensed Certified Public Accountant, on its financial statements
in accordance with generally accepted auditing standards, unless the
investment in the CUSO by any one or more credit unions does not
exceed $100,000; or

(7) [(5)] if any director is an employee of the CUSO, or
anticipates becoming an employee of the CUSO upon its formation.

(f) Permissible [Permissive] activities and services. A credit
union may invest in or loan to a CUSO that is [shall be] engaged in
providing products and services that include, but are not limited to:

(1) operational services including credit and debit card
services, cash services, wire transfers, audits, ATM and other EFT
services, share draft and check processing and related services, shared
service center operations, electronic data processing, development,
sale, lease, or servicing of computer hardware and software, alterna-
tive methods of financing and related services, other lending related
services, and [any] other services or activity, including consulting,
related to the routine daily operations of credit unions;

(2) financial services including financia planning and
counseling, securities brokerage and dealer activities, estate planning,
tax services, insurance services, administering retirement, or deferred
compensation and other employee or business benefit plans; [; or
any other service deemed economically beneficia or attractive to the
members of the participating credit union or credit unions;]

(3) internet based or related servicesincluding sale and de-
livery of products to credit unions or members of credit unions; or

(4) any other product, service or activity deemed econom-

ically beneficial or attractive to credit unions or credit union members
if approved, in writing, by the commissioner.

(g) Compensation. A credit union director, senior manage-
ment employee, or committee member or immediate family member
of any such person may not receive any salary, commission, or other
income or compensation, either directly or indirectly, from a CUSO
affiliated with their credit union, unless received in accordance with a
written agreement between the CUSO and the credit union. The agree-
ment shall describe the servicesto be performed, the rate of compensa-
tion (or adescription of the method of determining the amount of com-
pensation) and any other provisions deemed desirable by the CUSO
and the credit union. The agreement, and any amendments, must be
approved by the board of directors of the credit union and the board
of directors (or equivalent governing body) of the CUSO prior to any
performance of service or payment and annually thereafter. For pur-
poses of this section, senior management employee shall include the
chief executive officer, any assistant chief executive officers (e.g. vice
presidents and above), and the chief financial officer; and immediate
family shall include a person’s spouse or any other person living in the
same household.

(h) Examination fee. If aCUSO is requested by the commis-
sioner to make its books and records available for inspection and ex-
amination, the CUSO shall pay asupplemental examination fee as pre-
scribed in 897.113(d) of thistitle (relating to Supplemental Examina
tions). The commissioner may waive the supplemental examination
fee or reduce the fee as he deems appropriate.

(i) Exclusion. A credit union which has a net worth ratio
greater than six percent (6%) and is deemed adequately capitalized
by its insuring organization may invest in or make loans to a CUSO
that is not limited by the restriction set forth in subsection (e)(3)
of this section; provided the activities of the CUSO are exclusively
limited to activities which could be conducted directly by a credit
union or areincidenta to the conduct of the business of a credit union.
Notwithstanding this exclusion, all other provisions of the act and this
chapter applicable to a CUSO apply. In the event a credit union’s
net worth or capital declines below the required thresholds, the credit
union may not renew, extend the maturity of, or restructure an existing
loan, advance additional funds or increase the investment in the CUSO
without the prior written approval of the commissioner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 16,
2005.

TRD-200500745

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 837-9236
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TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 19. TEXAS MAIN STREET
PROJECT
13 TAC §819.1-19.8

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Historical Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Historical Commission (hereafter referred to as the
Commission) proposes the repeal of §819.1 - 19.8 of Chapter
19 (Title 13, Part 2 of the Texas Administrative Code) concerning
the Texas Main Street Project. New 8819.1 - 9.5 will replace the
repealed sections and they are contemporaneously proposed in
this issue of the Texas Register.

The repeal of these sections are being proposed in an effort to
update and modify existing rules associated with the Texas Main
Street Project.

F. Lawerence Oaks, Executive Director, has determined that for
the first five-year period the repeals are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the repeals.

Mr. Oaks has also determined that the public benefit for the first
five year period the repeals will be in effect is the administra-
tive efficiency created by removing obsolete provisions from the
Texas Administrative Code. There will be no effect on small busi-
nesses or individuals who are required to comply with the repeals
as proposed.

Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P.O. Box
12276, Austin, Texas 78711. Comments will be accepted for 30
days after publication in the Texas Register.

The repeals are proposed under §442.005(q), Title 4, Chapter
442 of the Texas Government Code, which provides the Texas
Historical Commission with the authority to promulgate rules and
conditions to reasonably effect the purposes of this chapter.

These repeals implement §442.014 of the Texas Government
Code.

§19.1. Administration of the Project.

819.2. The Interagency Council.

819.3. Processing Applications for Designation as Main Street
Cities.

§19.4. Qualification as a Self-initiated Main Street City.

§19.5. Assistance To Be Provided Qualifying Self-initiated Main
Sreet Cities.

§19.6. Qualification as an Urban Main Srreet Program.

§19.7. Assistance To Be Provided to Qualifying Urban Main Street
Cities.

§19.8. Assistance To Be Provided to Qualifying Sdlf-initiated Urban
Main Street Cities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,
2005.

TRD-200500685

F. Lawerence Oaks

Executive Director

Texas Historical Commission

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 463-1858

¢ ¢ ¢

CHAPTER 19. TEXAS MAIN STREET
PROGRAM
13 TAC §8819.1- 195

The Texas Historical Commission (hereafter referred to as the
Commission) proposes the creation of new §819.1 - 19.5 of
Chapter 19 (Title 13, Part 2 of the Texas Administrative Code)
concerning the Texas Main Street Program.

The creation of these new sections is an effort to thoroughly up-
date and modify existing rules associated with the Texas Main
Street Program. The existing rules have been in effect for many
years with few revisions and have been augmented over the
years as the program has developed. The existing rules contain
information that is inaccurate and outdated and were not straight-
forward and easy to understand. It was apparent that the rules
needed to be revisited and rewritten in a comprehensive way so
that they better complied with the format of Texas Historical Com-
mission rules. The proposed new rules address the manner in
which the program operates in a clear and concise fashion. Sec-
tion 19.1 provides that the purpose of the Main Street Program
is to provide assistance to Texas Main Street cities. Section 19.2
provides that a system exists by which the Commission may des-
ignate and provide assistance to Texas Main Street cities. Sec-
tion 19.3 provides for definitions used in the rules to explain the
different types of programs within the Texas Main Street Program
as well as other definitions relating to the program. Section 19.4
provides for the application process and review as well as se-
lection of Texas Main Street cities. Section 19.5 provides for the
assistance rendered to Texas Main Street cities and any fees that
may be associated with this assistance.

F. Lawerence Oaks, Executive Director, has determined that for
the first five-year period the new rules are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the new rules.

Mr. Oaks has also determined that for each year of the first five
year period the new rules are in effect the public benefit antic-
ipated will be an increased efficiency and effectiveness in the
implementation of the Texas Administrative Code. There will be
no effect on small businesses or individuals required to comply
with the new rules as proposed.

Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P.O. Box
12276, Austin, Texas 78711. Comments will be accepted for 30
days after publication in the Texas Register.

The new rules are proposed under §442.005(q), Title 4, Chapter
442 of the Texas Government Code, which provides the Texas
Historical Commission with the authority to promulgate rules and
conditions to reasonably effect the purposes of this chapter.
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No other statutes, articles, or codes are affected by the new
rules.

§19.1. Object.

(8) TheTexasHistorical Commission (Commission) is specif-
ically empowered to designate and provide assistance to Texas cities
through the Texas Main Street Program.

(b) The mission of the Texas Main Street Center is to assist
Texas communities in the preservation and revitaization of historic
downtowns and commercial neighborhood districtsin accordance with
the National Main Street Four Point Approach of organization, eco-
nomic restructuring, design, and promotion.

§19.2. Scope.
These rules provide a system by which the Commission may designate

and provide service to Texas Main Street cities. All applications, des-
ignations, and services shall comply with these rules.

819.3. Definitions.
When used in this chapter, the following words or terms have the fol-

community and private sector support and meet any other requirements
outlined in the application guidelines.

(d) Application guidelines. The Commission shall determine
the exact application guidelines and requirements each year and make
them available to citiesin advance of the application deadline.

(e) Review of Applications. The Main Street Interagency
Council shall review applications for designation as official Texas
Main Street cities. Recommendations from the Interagency Council
and staff are forwarded to the Commission for final selection.

(f) Official selection. The Commission shall select Texas
Main Street cities by vote at a meeting of the Commission. Up to five
cities per year may be selected, subject to available resources.

(g) Cities not selected. Cities not selected will be so notified
in writing by the state coordinator of the Texas Main Street Program.
Such cities will be given an evaluation of their application and reasons
they were not selected upon request.

§19.5. Assistance Provided.

lowing meanings unless the context clearly indicates otherwise:

(1) Texas Main Street Program--A program of the Texas
Historical Commission in which designated Texas Main Street cities
receive assistance for their historic, commercial buildings.

(2) Texas Main Street City--Any city that has been offi-
cialy designated by the Texas Historical Commission as a participant
in the Texas Main Street Program.

(3) Texas Main Street Small City--Main Street city with
population of 50,000 people or fewer.

(4) Texas Main Street Urban City--Main Street city with
population greater than 50,000 people.

(5) TexasMain Street Provisional City--A Main Street city
of any size that is not accepted upon first application submittal may
participate provisionaly in the program, upon invitation, while appli-
cation is resubmitted the following year.

(6) TexasMain Street Recertified City--A city that wasfor-
merly in the program that has reapplied and been accepted to beaMain
Street City.

(7) Main Street Interagency Council--A council that eval-
uates and ranks Main Street applications and makes recommendations
to the Commission. The composition of the Main Street Interagency
Council is determined by the Commission.

819.4. Application to the Program.

(@) Application to the program. Applications to the program
are due annually on the last working day of July or other dates estab-
lished by the Commission.

(b) Eligibility. Citieswith population of 50,000 or fewer may
apply to the Main Street Program. Cities with population of 50,001 or
greater may apply to the Urban Main Street Program. A city of not
more than 65,000 in population that considers that it should qualify as
asmall city may apply to the Commission to be considered as a small
city. If the Commission determines that the city has shown good cause
tobeconsidered asasmall city, it may allow the city to bedesignated as
aMain Street city under the rules for small cities. Cities of any popu-
lation that are not accepted upon the first application may beinvited by
the Commission to participate in the Provisional Main Street Program.

(c) Qudifications. Applications must demonstrate an accept-
able amount of historic commercia buildings, public sector support,

(& Traning. Each new Main Street City will receive a no
charge basic training for their Main Street manager at the beginning of
theprogram. All new Main Street boardswill receive at no charge com-
prehensive board training at the beginning of their city’s Main Street
Program. Additional training and continuing education is available
throughout a city’s participation in the Texas Main Street Program.

(b) Technical assistance. Each TexasMain Street City receives
technical assistance and training in the areas of design, economic re-
structuring, promotion and organization.

(©) Main Street network. Each Texas Main Street City iseligi-
ble to receive Texas Main Street publications and participate in Texas
Main Street networking opportunities.

(d) Fees. Main Street small cities and provisional cities will
pay afee for participation beyond the initial three years. Urban cities
will pay afee for participation in the program. The amount of the fee
is determined by the Commission.

(e) Main Street Status. In order to remain a Texas Main Street
City, the community must be certified on an annual basis by the Texas
Main Street office in Austin to confirm that the community meets all
of the requirements for designation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,
2005.

TRD-200500686

F. Lawerence Oaks

Executive Director

Texas Historical Commission

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 463-1858

¢ ¢ ¢

CHAPTER 29. MANAGEMENT AND CARE
OF ARTIFACTS AND COLLECTIONS
13 TAC §29.6
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The Texas Historical Commission (hereafter referred to as the
Commission) proposes amendments to §29.6 of Title 13, Part
2, Chapter 29 of the Texas Administrative Code, relating to the
management and care of artifacts and collections, gathered un-
der the jurisdiction of Texas Government Code Chapter 442 and
the Antiquities Code of Texas (Title 9, Chapter 191, of the Texas
Natural Resources Code). The amendment will allow a curato-
rial facility that has submitted an application for certification to the
Commission prior to December 31, 2005 to continue to accept
held in trust collections after that date, so long as the application
is pending.

These amendments are needed in a continuing effort by the
Commission to assist and encourage curatorial facilities to up-
grade their care of state associated collections that are gathered
under the jurisdiction of the Antiquities Code of Texas.

F. Lawerence Oaks, Executive Director, has determined that for
the first five-year period the rule is in effect, there may be fiscal
implications for state and local governments as a result of ad-
ministering the rule. Curatorial facilities that voluntarily choose to
become certified may have additional costs for curating state-as-
sociated collections. These costs would likely be passed on to
state and local governmental entities required to curate collec-
tions at certified facilities. Due to the fact that certification is a
voluntary process and any additional costs would be subject to
the discretion of the individual curatorial facility, it is not possible
to estimate the exact costs.

Mr. Oaks has also determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of the implementation of the rule will be improved
inventory and accountability for state-owned collections, better
care for artifacts, and increased security for collections. There
may be economic effects on small businesses or micro-busi-
nesses, and members of the public who are required to comply
with the rule as proposed, but these costs cannot be estimated.

Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P.O. Box
12276, Austin, Texas 78711. Comments will be accepted for 30
days after publication in the Texas Register.

The amendments are proposed under both 8442.005(q), Title
13, Part 2 of the Texas Government Code and §191.052, Title 9,
Chapter 191 of the Texas Natural Resources Code, which pro-
vides the Commission with the authority to promulgate rules and
conditions to reasonably effect the purposes of this chapter.

No other statutes, articles or codes are affected by the amend-
ments.

829.6. Certification of Curatorial Facilities for Sate-Associated
Held-in-Trust Collections.
(8 Establishment of certification program.

(1) - 3 (Nochange)

(4) Except as provided in paragraph (9) of this subsection,
no [Ne] collection or any component of acollection as described under
the jurisdiction of this subchapter may be placed in acuratorial facility
that is not certified through the process established by this section.

(5) - (8) (Nochange)

(9) A curatoria facility that has submitted the application
for certification provided by subsection (b)(1) of this section by the
date provided in subsection (a)(3) of this section may continue to ac-
cept held-in-trust collections after that date so long as its application

is pending and the application process has not been terminated or its
application rejected by the commission.

(b) - (&) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 14,
2005.

TRD-200500684

F. Lawerence Oaks

Executive Director

Texas Historical Commission

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 463-1858

¢ L4 L4
TITLE 19. EDUCATION

PART 2. TEXASEDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER AA. COMMISSIONER'S
RULES ON SCHOOL FINANCE

19 TAC §61.1017

The Texas Education Agency (TEA) proposes new §61.1017,
concerning optional flexible year programs for school districts.
New 861.1017 would establish specifications for the administra-
tion of the Optional Flexible Year Program in accordance with
Texas Education Code (TEC), §29.0821, as added by Senate
Bill 346, 78th Texas Legislature, 2003.

Senate Bill 346, 78th Texas Legislature, 2003, added TEC,
§29.0821, authorizing the Optional Flexible Year Program. The
Optional Flexible Year Program provides districts with flexibility
in designing the instructional program for students who did not
or are not likely to perform successfully on state assessments
administered under TEC, §39.023, or who would not otherwise
be promoted to the next grade level. The instructional calendar
for students who fall into these risk categories must provide for
no fewer than 180 days. Districts may request a reduction in
the required days of attendance for students who do not fall into
these risk categories in order to provide intensive instructional
services to those students with greater educational needs. The
instructional calendar for students who do not fall into these risk
categories may be reduced, but not below 170 days. Districts
who wish to use this option are required to seek prior approval
from the commissioner to modify the instructional calendar. The
commissioner of education may adopt rules for the administra-
tion of this program. The proposed 19 TAC §861.1017, Optional
Flexible Year Program, would establish general provisions,
define eligibility, specify program criteria, describe the approval
process, and delineate funding calculations.

Districts will be required to seek prior approval for the modifi-
cation of their instructional calendar by submitting a written re-
quest to the Texas Education Agency State Funding Division.
No specific application form will be required. Districts should be
prepared to provide evaluations or other evidence regarding the
effectiveness of their approach, if requested.
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Joe Wisnoski, deputy associate commissioner for school finance
and fiscal analysis, has determined that for the first five-year pe-
riod the new section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or adminis-
tering the section.

Mr. Wisnoski has determined that for each year of the first five
years the new section is in effect the public benefit anticipated as
aresult of enforcing the section will be providing districts with the
flexibility to reduce instructional days for students who are per-
forming satisfactorily and the opportunity to provide targeted in-
struction to students who have greater educational needs. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
new section.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to rules@tea.state.tx.us or faxed to (512) 463-0028. All re-
quests for a public hearing on the proposed new section submit-
ted under the Administrative Procedure Act must be received by
the commissioner of education not more than 15 calendar days
after notice of the proposal has been published in the Texas Reg-
ister.

The new section is proposed under the Texas Education Code,
§29.0821, which authorizes the commissioner of education to
adopt rules for the administration of optional flexible year pro-
grams.

The new section implements the Texas Education Code,
§29.0821.

861.1017. Optional Flexible Year Program.

(@) Genera provisions. In accordance with Texas Education
Code (TEC), §29.0821, aschool district may modify their instructional
calendar to provide a flexible year program to meet the educational
needs of its students, including providing intensive instructional ser-
vices. A school district approved by the commissioner of education to
implement an Optional Flexible Year Program (OFY P) may reduce the
number of instructional days for certain students.

(b) Eligibility. A student is€ligibleto participatein the OFY P
if the student meets one or more of the following criteria

(1) Thestudent did not or is not likely to achieve a passing
score on an assessment instrument administered under TEC, §39.023.

(2) The student is not eligible for promotion to the next
grade level.

(1) A school district may reduce the number of instruc-
tional days during the regular school year for students who are not eli-
gible for participation in this program to no fewer than 170 days.

(2) A school district must provide at least 180 days of in-
struction to those students who meet the eligibility criteria defined in
subsection (b) of this section.

(3) A school district may request waivers for no more than
five days of staff devel opment or teacher preparation in order to provide
additional days of instruction.

(4) A school district that provides transportation services
must continue to provide these services during the OFY P,

(5) A school district that participatesin the National School
Lunch Program or the National School Breakfast Program must con-
tinue to provide these services during the OFY P,

(6) A school district may require educational support per-
sonnel to provide service as necessary for an OFYP.

(7) Each educator employed under a ten-month contract
must provide the minimum days of service required under TEC,
§21.401, notwithstanding the reduction in the number of instructional
days or in the number of staff development days.

(d) Approval process. To implement an OFYP, a school dis-
trict must request prior approval from the commissioner of education.

(1) A school district must submit a letter to the Texas Ed-
ucation Agency division responsible for state funding describing the
proposed modifications to the instructional calendar, including a de-
scription of the OFY P that will be provided under TEC, §29.0821. The
letter must be submitted no later than 90 days prior to the first day of
the proposed instructional calendar in which the district is requesting
to implement the OFYP.

(2) Approval to modify the number of instructional daysis
limited to one year. Extensions may be approved by submitting subse-
quent applications.

(3) No approval will be granted that reduces the number of
instructional days to fewer than 170 days.

(4 The commissioner may require a school district to pro-
vide an evaluation that demonstrates the success of their approach as a
condition of approval.

(¢) Funding. For aschool district that operates an OFY P, the
calculation of average daily attendance is modified to reflect the ap-
proved instructional calendar. For students placed on a reduced in-
structional calendar, the reported number of days of instruction used
as the divisor in calculating average daily attendance shall reflect the
reduced number of days (no fewer than 170). For eligible students
served through the OFY R, the reported number of days of instruction
used as the divisor in calculating average daily attendance shall reflect
the scheduled number of days (180 or more) in which instruction took
place.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 17,
2005.

TRD-200500746

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 182. USE OF EXPERTS
22 TAC 8182.7
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The Texas State Board of Medical Examiners proposes new
§182.7, Interim Appointment, regarding the use of Executive
Committee members to make interim appointments of expert
panelists until the next board meeting.

During the two-month interval between meetings of the Medi-
cal Board, expert panelists with specialty qualifications may be
needed as part of a case investigation. Interim appointments to
the Expert Panel by a member of the Executive Committee and
follow-up ratification by the Medical Board will prevent cases from
going beyond the statutory investigatory timeline.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year pe-
riod the new section is in effect there will be no fiscal implications
to state or local government as a result of enforcing the section
as proposed. There will be no effect to individuals required to
comply with the section as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the new section as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
to prevent cases from going beyond the statutory investigatory
timeline. There will be no effect on small or micro businesses.

Comments on the proposal may be submitted to Colleen Klein,
P.O. Box 2018, Austin, Texas 78768-2018. A public hearing will
be held at a later date.

The new rule is proposed under the authority of the Occupation
Code Annotated, §153.001 and §154.056(e), which provide that
the Texas State Board of Medical Examiners may adopt rules
and bylaws as necessary to perform its duties, regulate the prac-
tice of medicine in this state and enforce the Medical Practice
Act.

No other statutes, articles or codes are affected by this proposal.
§182.7.

A member of the Executive Committee may make an interim appoint-
ment of an expert panelist to serve the board until the expert panelist
can be considered for appointment by the board at the next board meet-
ing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

I nterim Appointment.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500775

Donald W. Patrick, MD, JD

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-7016

¢ ¢ ¢

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES

22 TAC §291.20

The Texas State Board of Pharmacy proposes amendments to
§291.20, concerning Remote Pharmacy Services. The amend-
ments, if adopted, will implement changes to §562.108 of the
Texas Pharmacy Act made during the 78th Legislative session
which allow Class E (non-resident) pharmacies located not more
than 20 miles from an institution in this state that is licensed un-
der Chapter 242 or 252, Health and Safety Code, to maintain
controlled substances and dangerous drugs in an emergency
medication kit used at an institution licensed under those chap-
ters; and allow a United States Department of Veterans Affairs
pharmacy or other federally operated pharmacy to maintain con-
trolled substances and dangerous drugs in an emergency med-
ication kit used at an institution that is licensed under Chapter
242, Health and Safety Code, and is a veterans home, as de-
fined by 8164.002, Natural Resources Code. The amendments,
if adopted, also clarify inventory requirements for remote phar-
macy services using automated pharmacy systems and remote
pharmacy services using emergency medication kits; and up-
date citations.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to increase the provision
of pharmacy services within certain facilities and will clarify the
inventory requirements to be consistent in remote pharmacy ser-
vices .

There is no fiscal impact for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2005.

The amendments are proposed under §8551.002, 554.051,
562.108, 562.109, and 562.110 of the Texas Pharmacy Act
(Chapters 551 - 566 and 568 - 569, Texas Occupations Code).
The Board interprets §551.002 as authorizing the agency to
protect the public through the effective control and regulation of
the practice of pharmacy. The Board interprets §554.051(a) as
authorizing the agency to adopt rules for the proper administra-
tion and enforcement of the Act. The Board interprets §562.108
as authorizing the agency to adopt rules regarding emergency
medication kits. The Board interprets 8562.109 as authorizing
the agency to adopt rules regarding automated pharmacy
systems. The Board interprets 8562.110 as authorizing the
agency to adopt rules regarding telepharmacy systems.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551 - 566 and 568 - 569, Texas Occupations Code.

§291.20. Remote Pharmacy Services.

(@) Remotepharmacy servicesusing automated pharmacy sys-
tems.

(1) Purpose. The purpose of this section isto provide stan-
dards for the provision of pharmacy services by a Class A or Class C
pharmacy in afacility that is not at the same location as the Class A or
Class C pharmacy through an automated pharmacy system as outlined
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in §562.109 of the Texas Pharmacy Act (Chapters 551 - 566 and 568 -
569, Occupations Code, as amended).

(2)- (4 (Nochange)
(5) Records.
(A) - (E) (Nochange)
(P Inventory.
(i) A provider pharmacy shall:
() (No change.)

(I1)  keep aperpetua inventory of controlled sub-
stancesand other drugs required to beinventoried under §291.17 of this
title, that are received and dispensed or distributed from each remote
site.

(i) (No change)

(b) Remote pharmacy services using emergency medication
kits.

(1) Purpose. The purpose of this section is to provide stan-
dards for the provision of pharmacy services by a Class A or Class C
pharmacy in a facility that is not at the same location as the Class A
or Class C pharmacy through an emergency medication kit as outlined
in §562.108 of the Texas Pharmacy Act (Chapters 551 - 566 and 568 -
569, Occupations Code, as amended).

(2) Definitions. Thefollowingwordsand terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise. All other words and terms shall have the
meanings defined in §291.31 of thistitle.

(A) - (B) (No change)

(C) Emergency medication kits--controlled substances
and dangerous drugs maintained by a community pharmacy (Class A),
[or] aninstitutional pharmacy (Class C) at an institution licensed under
Chapter 242 or 252, Health and Safety Code, anon-resident (Class E)
pharmacy located not more than 20 miles from an institution licensed
under Chapter 242 or 252, Health and Safety Code, or a United States
Department of Veterans Affairs pharmacy or another federally operated
pharmacy at an ingtitution that is licensed under Chapter 242, Health
and Safety Code, and is a veterans home, as defined by §164.002, Nat-
ural Resources Code, to meet the emergency medication needs of a
resident at that institution.

(D) Remotesite--afacility not located at the same loca-
tionasaClassA, [or] ClassC, ClassE pharmacy or aUnited States De-
partment of Affairs pharmacy or another federally operated pharmacy,
at which remote pharmacy services are provided using an emergency
medication kit.

(E) (No change))
(F) Provider pharmacy--the community pharmacy

(Class E) pharmacy located not more than 20 miles from an institution
licensed under Chapter 242 or 252, Health and Safety Code, or the
United States Department of Veterans Affairs pharmacy or another
federally operated pharmacy providing remote pharmacy services.

(G) (No change)
(3) General requirements.
(A) - (C) (Nochange)

(D) A provider pharmacy which islicensed as an insti-
tutional (Class C) or a non-resident (Class E) pharmacy is required to

comply with the provisions of §8291.31 - 291.34 of this title and this
section.

(E) (No change)
(4) Operationa standards.

(A) Application for permission to provide pharmacy
services using an emergency medication kit.

(i) A Class A, [or] Class C, or Class E Pharmacy
shall make application to the board to provide remote pharmacy ser-
vices using an emergency medication kit. The application shall contain
an affidavit with the notarized signatures of the pharmacist-in-charge,
and the medical director or the person responsible for the on-site oper-
ation of the facility (e.g., administrator, owner, chief executive officer,
chief operating officer), and include the following:

(- (1) (No change.)

(1) a statement indicating that the provider
pharmacy and the healthcare facility have entered into a written
contract or agreement which outlines the services to be provided and
the responsibilities and accountabilities of each party in fulfilling the
terms of the contract or agreement in compliance with federal and
state laws and regulations; [and)]

(IV)  documentation that the emergency medica
tion kit is located in a facility regulated under Chapter 242, or 252,
Health and Safety Code; and [:]

(V) documentation that the emergency kit is lo-
cated in afacility that is not more than 20 miles from the Class E phar-
macy providing the emergency kit.

(i) - (iii)  (No change.)
(B) - (G) (No change.)
(5) Records.
(A) - (D) (No change.)
(E) Inventory.

(i) A provider pharmacy shall:
() (No change.)
(1) keep aperpetual inventory of controlled sub-
stances and other drugsrequired to beinventoried under §291.17 of this

title, that are received and dispensed or distributed from each remote
site.

(i) (No change)
(c) Remote pharmacy services using telepharmacy systems.

(1) Purpose. The purpose of this section isto provide stan-
dards for the provision of pharmacy services by aClass A or Class C
pharmacy in a healthcare facility that is not at the same location as a
Class A or Class C pharmacy through a telepharmacy system as out-
lined in 8562.110 of the Texas Pharmacy Act, Chapter 551 - 566 and
568 - 569, Occupations Code.

(2) - (5) (Nochange)
(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.
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TRD-200500756

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTERB. COMMUNITY PHARMACY
(CLASSA)
22 TAC §291.33

The Texas State Board of Pharmacy proposes amendments to
§291.33, concerning Operational Standards. The amendments,
if adopted, will implement a portion of the recommendations of
the Task Force on Patient Counseling requiring a pharmacist
to ensure that the patient or patient’s agent is offered informa-
tion about refill prescriptions and requiring pharmacies to post
notification in the pharmacy that a pharmacist is available to
answer questions about prescription medications. In addition,
the amendments, regarding generic substitution if adopted, will
make changes to conform with proposed changes in 8309.7 pub-
lished elsewhere in this issue of the Texas Register.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect,
there may be financial savings to state and local governments.
The LBB report estimates that allowing generic substitution of
products not listed in the Orange Book would reduce the state’s
expenditure for prescription drugs for Medicaid by at least $9.9
million in All Funds for the 2006-2007 biennium. According to
the LBB report, approximately $3.9 million of this amount could
be saved for the General Revenue Fund.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be requiring pharmacists
to ensure that the patient or patient’s agent is offered informa-
tion about refill prescriptions and patient’s are made aware of
the availability of a pharmacist to answer questions about pre-
scription medications. In addition, the public benefit anticipated
as a result of enforcing the rule will be allowing the substitution
of products not listed in the Orange Book saving patients and the
State of Texas money.

There is no fiscal impact for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2005.

The amendments are proposed under §551.002 and 8554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551 - 566 and 568 - 569, Texas Occupations Code.

§291.33. Operational Standards.

(@ - (b) (No change)
(c) Prescription dispensing and delivery.
(1) Patient counseling and provision of drug information.
(A) (Nochange)
(B) Such communication:

(i) shall beprovided with each new prescription drug
order[, once yearly on maintenance medications, and if the pharmacist
deems appropriate, with prescription drug order refills. (For the pur-
poses of this clause, maintenance medications are defined as any med-
ication the patient has taken for one year or longer)];

(ii) - (iv) (No change.)
(C) - (D) (No change)

(E) In addition to the requirements of subparagraphs
(A) - (D) of this paragraph, if a prescription drug order is delivered
to the patient at the pharmacy, the following is applicable.

(i) Sothat apatient will have access to information
concerning hisor her prescription, a prescription may not be delivered
toapatient unlessapharmacist isin the pharmacy, except asprovidedin
subsection (b)(3) [(4)] of thissection or clause(ii) of thissubparagraph.

(ii) - (iv) (No change.)
(F) (No change)

(G) Except as specified in subparagraph (B) of this
paragraph, in the best interest of the public health and to optimize drug
therapy, upon delivery of arefill prescription, apharmacist shall ensure
that the patient or patient’s agent is offered information about the
refilled prescription. Either a pharmacist or other pharmacy personnel
shall inform the patient or patient’ s agent that a pharmacist is available
to discuss the patient’ s prescription and provide information.

(H) A pharmacy shall post a sign no smaller than 8.5
inches by 11 inches in clear public view at al locations in the phar-
macy where a patient may pick up prescriptions. Thesign shall contain
the following statement in afont that is easily readable: "Do you have
guestions about your prescription? Ask the pharmacist." Such notifi-
cation shall be in both English and Spanish.

() [£S)] Theprovisions of this paragraph do not apply
to patients in facilities where drugs are administered to patients by a
person required to do so by the laws of the state (i.e., nursing homes).

(2) (Nochange)
(3) Generic Substitution.
(A) - (C) (Nochange)
(D) Refills.
(i) (No change.)
(i) Narrow therapeutic index drugs.

(1) The board, in consultation with the Texas
State Board of Medical Examiners, has determined that no drugs shall
be included on a list of narrow therapeutic index drugs as defined
in 8562.013, Occupations Code. [The board has specified in §309.7
of this title (relating to dispensing responsibilities) that pharmacist
shall use as a basis for determining generic equivalency, Approved
Drug Products with Therapeutic Equivalence Evaluations and current
supplements published by the Federal Food and Drug Administration,
within the limitations stipulated in that publication.]
(-a) Theboard has specified in §309.7 of this
title (relating to dispensing responsibilities) that for drugs listed in the
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publication, pharmacists shall use as a basis for determining gerenic
equivalency, Approved Drug Products with Therapeutic Equivalence
Evaluations and current supplements published by the Federal Food
and Drug Administration, within the limitations stipul ated in that pub-
lication. Pharmacists may only substitute products that are rated thera-
peutically equivalent in the Approved Drug Products with Therapeutic
Equivalence Evaluations and current supplements.
(-b-) (Nochange)

(I1)  (No change)
(4) - (7) (Nochange)
(d)- (i) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500757

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTER F. NON-RESIDENT
PHARMACY (CLASSE)
22 TAC §291.104

The Texas State Board of Pharmacy proposes amendments to
§291.104, concerning Generic Substitution. The amendments,
if adopted, will make changes to conform with proposed changes
in 8309.7 published elsewhere in this issue of the Texas Register.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect,
there may be financial savings to state and local governments.
The LBB report estimates that allowing generic substitution of
products not listed in the Orange Book would reduce the state’s
expenditure for prescription drugs for Medicaid by at least $9.9
million in All Funds for the 2006-2007 biennium. According to
the LBB report, approximately $3.9 million of this amount could
be saved for the General Revenue Fund.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be allowing the substitution
of products not listed in the Orange Book saving patients and the
State of Texas money.

There is no fiscal impact for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2005.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as

authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. Sec-
tion 554.051(b) which authorizes the agency to make a rule con-
cerning the operation of a licensed pharmacy located in this state
applicable to a pharmacy licensed by the board that is located
in another state, if the board determines the rule is necessary to
protect the health and welfare of the citizens of this state.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551 - 566 and 568 - 569, Texas Occupations Code.

§291.104. Operational Standards.
(@ - (b) (No change.)

(c) Generic Substitution. Unlesscompliance would violatethe
pharmacy or drug laws or rules in the state in which the pharmacy is
located:

(1) (Nochange.)

(2) Pharmacists shall use as a basis for the determination
of generic equivalency as defined in the Subchapter A, Chapter 562
of the Act, the following [provided the pharmacist uses as a basis for
the determination of generic equivalency; the publication, Approved
Drug Products With Therapeutic Equivalence Evaluations and current
supplements published by the Federal Food and Drug Administration
within the limitations stipulated in that publication].

(A) For drugs listed in the publication, pharmacists
shal use Approved Drug Products with Therapeutic Equivalence
Evaluations (Orange Book) and current supplements published by
the Federad Food and Drug Administration, within the limitations
stipulated in that publication, to determine generic equivalency.
Pharmacists may only substitute products that are rated therapeutically
equivalent in the Orange Book and have an "A" rating. "A" rated drug
productsinclude but are not limited to, those designated AA, AB, AN,
AO, AP, or AT in the Orange Book.

(B) For drugs not listed in the Orange Book, pharma-
cists shall use their professional judgment to determine generic equiv-
aency.

(d) - (f)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500759

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 295. PHARMACISTS
22 TAC §295.13

The Texas State Board of Pharmacy proposes amendments to
§295.13, concerning Drug Therapy Management by a Pharma-
cist under Written Protocol of a Physician. The amendments, if
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adopted, will delete the requirement for pharmacists participat-
ing in drug therapy management under the written protocol of a
physician to notify the Board of participation.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rule is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Ms. Dodson has determined that, for each year of the first five-
year period the rule will be in effect, the public benefit anticipated
as a result of enforcing the rule will be to clarify the notification
requirements for pharmacists participating in drug therapy man-
agement under the written protocol of a physician.

There is no fiscal impact for small or large businesses or to other
entities who are required to comply with this section.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2005.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act. The
Board interprets §554.051(c) as authorizing the agency to adopt
rules regarding records to be maintained by a pharmacist per-
forming a specific act under a written protocol.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551 - 566 and 568 - 569, Texas Occupations Code.

§295.13. Drug Therapy Management by a Pharmacist under Written
Protocol of a Physician.

(@ (No change)

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Act--The Texas Pharmacy Act, Chapter 551 - 566 and
568 - 569, Occupations Code, as amended.
(2) - (6) (Nochange)
(c) Pharmacist Training Requirements [Notification].
(1) Initial requirements. [netification. Prior to initially en-
gaging in drug therapy management; al A pharmacist shall maintain

and provide to the Board within 24 hours of request [provide the board
with:]

[(A) the name, license number, and address of the su-
pervising physician; ]

[(B) theaddresswherethe records of such drug therapy
management are maintained; and ]

[(C)] astatement attesting to thefact that the pharmacist
has within the last year:

(A) [()] completed at least six hours of continuing ed-
ucation related to drug therapy offered by a provider approved by the
Accreditation Council for Pharmacy Education [American Council on
Pharmaceutical Education] (ACPE); or

(B) [(i1)] engaged in drug therapy management as al-
lowed under previous laws or rules. A statement from the physician
supervising the acts shall be sufficient documentation.

(2) Continuing requirements. A pharmacist engaged in
drug therapy management shall [:]

[(A)] annually complete six hours of continuing edu-
cation related to drug therapy offered by a provider approved by the
Accreditation Council for Pharmacy Education [American Council on
Pharmaceutical Education] (ACPE). (These hours may be applied to-
wardsthe hoursrequired for renewal of alicenseto practice pharmacy.)

[(B) notify the board of any change in supervising
physician or change in the address where the records of drug therapy
management are maintained. |

(d)-(9) (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500758

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 309. GENERIC SUBSTITUTION
22 TAC 8§8309.2, 309.3, 309.7

The Texas State Board of Pharmacy proposes amend-
ments to §309.2, concerning Definitions, §309.3, concerning
Generic Substitution and 8309.7, concerning Dispensing
Responsibilities. The amendments, if adopted, will implement
recommendations made by the Legislative Budget Board
Staff Performance Report to the 79th Legislature to allow the
substitution of products not listed in the U.S. Food and Drug
Administration’s Approved Drug Products with Therapeutic
Equivalence Evaluations (Orange Book). In addition, the
amendments to 8309.2, if adopted, will correct definitions to
conform with definitions in Chapter 291.

Gay Dodson, R.Ph., Executive Director/Secretary, has deter-
mined that, for the first five-year period the rules are in effect,
there may be financial savings to state and local governments
as follows:

Figure: 22 TAC Chapter 309--Preamble

The LBB report estimates that allowing generic substitution of
products not listed in the Orange Book would reduce the state’s
expenditure for prescription drugs for Medicaid by at least $9.9
million in All Funds for the 2006-2007 biennium. According to
the LBB report, approximately $3.9 million of this amount could
be saved for the General Revenue Fund.

Ms. Dodson has determined that, for each year of the first five-
year period the rules will be in effect, the public benefit antici-
pated as a result of enforcing the rules will be allowing the sub-
stitution of products not listed in the Orange Book saving patients
and the State of Texas money.
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There is no fiscal impact for small or large businesses or to other
entities who are required to comply with the sections.

Comments on the proposed amendments may be submitted to
Allison Benz, R.Ph., M.S., Director of Professional Services,
Texas State Board of Pharmacy, 333 Guadalupe Street, Suite
3-600, Austin, Texas, 78701, FAX (512) 305-8082. Comments
must be received by 5 p.m., April 30, 2005.

The amendments are proposed under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets 8551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets §554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551 - 566 and 568 - 569, Texas Occupations Code.

8309.2. D#finitions.

The following words and terms, when used in this chapter, shall have
thefollowing meanings, unless the context clearly indicates otherwise.
Any term not defined in this section shall have the definition set out in
the Act, §8551.003 and Chapter 562.

(1) Act--The Texas Pharmacy Act, Occupations Code,
Subtitle J, as amended.

(2) Datacommunication device--An electronic device that
receives el ectronic information from one source and transmits or routes
it to another (e.g., bridge, router, switch, or gateway).

(3) Electronic prescription drug order--A prescription drug
order whichistransmitted by an electronic deviceto the receiver (phar-
macy). [Electronic prescription drug order includes computer to com-
puter transmission; but does not include facsimile prescription drug or-
ders. ]

Facsimile prescription drug order--A prescription drug
order which is transmitted by an electronic device which sends an exact
image to the receiver (pharmacy).]

(4) [(5)] Genericaly equivalent--A drug that is pharma-
ceutically equivalent and therapeutically equivalent to the drug pre-
scribed.

(5) [(6)] Pharmaceutically equivalent--Drug products that
have identical amounts of the same active chemical ingredientsin the
same dosage form and that meet the identical compendial or other
applicable standards of strength, quality, and purity according to the
United States Pharmacopoeia or another nationally recognized com-
pendium.

(6) [(A] Therapeutically equivaent--Pharmaceutically
equivalent drug products that, if administered in the same amounts,
will provide the same therapeutic effect, identical in duration and
intensity.

(7) [¢8)] Original prescription--The:
(A) original written prescription drug orders; or

(B) original verba or electronic prescription drug or-
ders reduced to writing either manually or electronically by the phar-
macist.

(8) [(9)] Practitioner--

(A) A personlicensed or registered to prescribe, distrib-
ute, administer, or dispense a prescription drug or device in the course

of professional practicein this state, including a physician, dentist, po-
diatrist, therapeutic optometrist, or veterinarian but excluding a person
licensed under this subtitle;

(B) A person licensed by another state, Canada, or the
United Mexican States in a health field in which, under the law of this
state, a license holder in this state may legally prescribe a dangerous
drug;

(C) A person practicing in another state and licensed by
another state asaphysician, dentist, veterinarian, or podiatrist, who has
acurrent federal Drug Enforcement Administration registration num-
ber and who may legally prescribea Schedulell, I11, IV, or V controlled
substance, as specified under Chapter 481, Health and Safety Code, in
that other state; or

(D) Anadvanced practice nurseor physician assistant to
whom a physician has delegated the authority to carry out or sign pre-
scription drug orders under §8157.052, 157.053, 157.054, 157.0541,
or 157.0542, Occupations Code.

§309.3. Generic Substitution.
(@ - (d) (No change.)

(e) Réfills.
(1) (Nochange.)
(2) Narrow therapeutic index drugs.

(A) The board, in consultation with the Texas State
Board of Medical Examiners, has determined that no drugs shall be
included on a list of narrow therapeutic index drugs as defined in
§562.013, Occupations Code. [The board has specified in §309.7
of this title (relating to dispensing responsibilities) that pharmacist
shall use as a basis for determining generic equivalency, Approved
Drug Products with Therapeutic Equivalence Evaluations and current
supplements published by the Federal Food and Drug Administration,
within the limitations stipulated in that publication:]

(i) Theboard has specified in §309.7 of thistitle (re-
lating to dispensing responsibilities) that for drugs listed in the publi-
cation, pharmacist shall use as a basis for determining generic equiv-
aency, Approved Drug Products with Therapeutic Equivalence Eval-
uations and current supplements published by the Federal Food and
Drug Administration, within the limitations stipulated in that publica
tion. For drugs listed in the publications, pharmacists [Pharmacists]
may only substitute products that are rated therapeutically equivalent
in the Approved Drug Products with Therapeutic Equivalence Evalua-
tions and current supplements.

(ii) (No change)
(B) (Nochange)

§309.7. Dispensing Responsibilities.

(@ The determination of the drug product to be substituted as
authorized by the Subchapter A, Chapter 562 of the Act, is the pro-
fessiona responsibility of the pharmacist, and the pharmacist may not
dispense any product that does not meet the requirements of the Sub-
chapter A, Chapter 562 of the Act. As specified in Chapter 562 of
the Act and §309.2 of this title (relating to definitions), a generically
equivalent product is one that is pharmaceutically equivalent and ther-
apeutically equivalent to the drug prescribed.

(b) Pharmacists shall use [utilize] asabasisfor the determina
tion of generic equivalency asdefined in the Subchapter A, Chapter 562
Equivalence Evaluations (Orange Book) and eurrent supplements pub-
lished by the Federal Food and Drug Administration; within the limi-
tations stipulated in that publication.]
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(1) For drugs listed in the publication, pharmacists shall
use Approved Drug Products With Therapeutic Equivalence Evalua
tions (Orange Book) and current supplements published by the Federal
Food and Drug Administration, within the limitations stipulated in that
publication, to determine generic equivalency. Pharmacists may only
substitute products that are rated therapeutically equivalent in the Or-
ange Book and havean "A" rating. "A" rated drug productsinclude but
are not limited to, those designated AA, AB, AN, AO, AP, or AT inthe
Orange Book.

(2) For drugs not listed in the Orange Book, pharmacists
shall usetheir professional judgment to determine generic equivalency.

[(c) Pharmacists may only substitute products that are rated
therapeutically equivalent in the Orange Book and have an "A" rating.
"A" rated drug productsinclude but are not limited to, those designated
AA, AB, AN, AO, AP, or AT in the Orange Book.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500760

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 305-8028

¢ ¢ ¢

PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
RULES
SUBCHAPTER A.
22 TAC §851.32

The Texas Board of Professional Geoscientists (TBPG) pro-
poses 22, Texas Administrative Code Chapter 851, §851.32,
concerning continuing education. This newly proposed rule
establishes both requirements and procedures related to the
continuing education of licensed geoscientists in the State
of Texas. Legislation enactment in 2001 of Senate Bill 405
required the Texas Board of Professional Geoscientists to
adopt and implement a recommended timeline and criteria by
which continuing education rules would be established that
would enable licensed geoscientists to renew their licenses.
The proposed rule provides language clarifying the agency’s
requirement of number of educational hours as well as accept-
able courses applicable to continuing education. The need
for this clarification is based on feedback from the geological
community in the agency’s initial year of operation.

LICENSING

Michael D. Hess, Executive Director of the Texas Board of
Professional Geoscientists, has determined that for the first five
years that this rule is in effect there will be no fiscal implication
for state and local government as a result of enforcement and
administration of this section.

Mr. Hess has also determined that for each year of the first five
years that this section is in effect, the State of Texas can an-
ticipate public benefit as a result of enforcement and enhance-
ment of the professional practice of geology through the require-
ment of an increased level of education for the geoscience li-
censed population. There will not be an effect on small or micro
businesses, however it is anticipated that there will be an eco-
nomic cost to licensees in order to take the required educational
courses.

Comments on the proposal may be submitted in writing to
Michael D. Hess, Executive Director, P.O. Box 13225, Austin,
Texas 78701, (512) 936-4401. Comments may also be sub-
mitted electronically to geoscience@tbpg.state.tx.us or faxed
to (512) 936-4409. All comments must be received 30 days
after publication of this rule in the Texas Register. All requests
for a public hearing on the proposed section submitted under
the Administrative Procedure Act must be received by the
Executive Director not more than 15 calendar days after notice
of a proposed new section has been published in the Texas
Register.

The new section is proposed under the Texas Occupations Code,
Chapter 1002, which authorizes the Board to adopt a mandated
continuing education process and criteria by which all licensees
will participate prior to their annual license renewal.

The proposed section implements the Texas Occupations Code,
§1002.302.

§851.32. Continuing Education Program.

(& Each license holder shall meet the Continuing Education
Program (CEP) requirementsfor professional development as a condi-
tion for license renewal.

(b) Termsused in this section are defined as follows:

(1) Professiona Development Hour (PDH)--A contact
hour (clock hour) of CEP activity. PDH is the basic unit for CEP
reporting.

(2) Continuing Education Unit (CEU)--Unit of credit cus-
tomarily used for continuing education courses. One continuing educa-
tion unit equals 10 hours of classin an approved continuing education
course.

(3) College/Unit Semester/Quarter Hour--Credit for course
in a discipline of geoscience or other related technical elective of the
discipline.

(4) Course/Activity--Any qualifying course or activity
with a clear purpose and objective which will maintain, improve, or
expand the skills and knowledge relevant to the license holder’s field
of practice.

(c) Every license holder is required to obtain 15 PDH units
during the renewal period year.

(d) A minimum of 1 PDH per renewal period must be in the
area of professional ethics, roles and responsibilities of professional
geoscientists, or review on-line of the Texas Geoscientist Practice Act

(e) If alicense holder exceeds the annual requirement in any
renewal period, a maximum of 30 PDH units may be carried forward
into the subsequent renewal periods.

(f) PDH units may be earned as follows:

(1) Successful completion or auditing of college credit
COUISES.
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(2) Successful completion of continuing education courses,

It is the responsibility of each license holder to assure that all PDH

either offered by a professional or trade organization, university or col-

credits claimed meet CEP requirements. However, a course provider

lege, or offered in-house by a corporation, other business entity, profes-
sional or technical soci eties, associations, agencies, or organizations, or

may contact the Board for an opinion for whether or not a course or
technical presentation would meet the CEP requirements. Two years

other group.

(3) Successful completion of correspondence, on-line, tele-
vised, videotaped, and other short courses/tutorials.

(4) Presenting or attending qualifying seminars, in-house
courses, workshops, or professional or technical presentations made

after the effective date of thisrule, pre-approval will be required.

(3) Credit for college or community college approved
courses will be based upon course credit established by the college.

(4) Credit for quaifying seminars and workshops will be
based on one PDH unit for each hour of attendance. Attendance at

at meetings, conventions, or conferences sponsored by a corporation,

qualifying programs presented at professional and/or technical society

other business entity, professional or technical societies, associations,
agencies, or organizations, or other group.

(5) Teaching or instructing as listed in paragraphs (1) - (4)
of this section.

(6) Authoring published papers, articles, books, or ac-
cepted licensing examination items.

(7) Active participation in professional or technical soci-
eties, associations, agencies, or organizations, including:

(A) Serving as an elected or appointed official;
(B) Serving on a committee of the organization;

(C) Serving in other official positions.
(8) Patents Issued.
(9) Engaging in self-directed course work.
(10) Software Programs Published.

(@) All ectivitiesdescribed in subsection (f) of thissection shall
berelevant to the practice of adiscipline of geoscience and may include
technical, ethical, or managerial content.

(h) The conversion of other units of credit to PDH unitsis as
follows and subject to subsection (g) of this section

(1) 1 Collegeor unit semester hour--15 PDH
(2) 1 College or unit quarter hour--10 PDH
(3) 1 Continuing Education Unit--10 PDH

(4) 1 Hour of professional development in course work,
seminars, or professiona or technical presentations made at meetings,
conventions, or conferences--1 PDH

(5) 1 Hour of professiona development through self-di-
rected course study (Not to exceed 5 PDH)--1 PDH

(6) Each published paper or article--10 PDH and book--45

PDH

(7) Active participation, as defined in subsection (f)(7) of
thissection, in professional or technical society, association, agency, or
organization (Not to exceed 5 PDH per year)--1 PDH

(8) Each patent issued--15 PDH
(9) Each software program published--15 PDH

(10) Teaching or instructing as described in subsection
(f)(5) of this section--3 times the PDH credit earned.

(i) Determination of Credit

(1) The Board shall be the final authority with respect to
whether a course or activity meets the requirements of these rules.

(2) The Board shall not pre-approve or endorse any CEP
activities during the first two years after the effective date of this rule.

meetings will earn PDH units for the actual time of each program.

(5) Credit for self-directed course work will be based on
one PDH unit for each hour of study and is not to exceed 5 PDH per
renewal period. Credit determination for self-directed course work is
theresponsihility of thelicense holder and subject to review asrequired
by the board.

(6) Credit determination for activities described in subsec-
tion (h)(6) of this section isthe responsihility of the license holder and
subject to review as required by the board.

(7) Credit for activity described in subsection (h)(7) of this
section requiresthat alicense holder serve asan officer of the organiza
tion, actively participatein acommittee of the organization, or perform
other activities such as making or attending a presentation at ameeting
or writing a paper presented at a meeting. PDH credits are not earned
until the end of each year of service is completed.

(8) Teaching credit, as defined in subsection (f)(5) of this
section, isvalid for teaching a course or seminar for the first time only.

(j) Thelicense holder isresponsible for maintaining recordsto
be used to support credits claimed. Records required include, but are
not limited to:

(1) A log, on a form provided by TBPG, showing the
type of activity claimed, sponsoring organization, location, duration,
instructor’s or speaker’s name, and PDH credits earned; and

(2) Attendance verification recordsin the form of comple-
tion certificates, receipts, attendance roster, or other documents sup-
porting evidence of attendance.

(k) The license holder must submit CEP certification on the
log form provided by TBPG and alist of each activity, date, and hours
claimed that satisfy the CEP requirement for that renewal year when
audited. A percentage of the licenses will be randomly audited each
year.

Figure: 22 TAC §851.32(k)

(I) CEPrecordsfor each license holder must be maintained for
aperiod of three years by the license holder.

(m) CEPrecordsfor each license holder are subject to audit by
the board or its authorized representative.

(1) Copies must be furnished, if requested, to the Board or
its authorized representative for audit verification purposes.

(2) If upon auditing a license holder, the Board finds that
the activities cited do not fall within the bounds of educational, techni-
cal, ethical, or professional management activities related to the prac-
tice of geoscience; the board may require the license holder to acquire
additional PDH as needed to fulfill the minimum CEP requirements.

(n) A license holder may be exempt from the professional de-
velopment educational requirements for one of the following reasons
listed in paragraphs (1) - (5) of this subsection:
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(1) New license holders by way of examination shall be
exempt for their first renewal period.

(2) A license holder serving on active duty and deployed
outside the United States, its possessions and territories, in or for the
military service of the United States for a period of time exceeding one
hundred twenty (120) consecutive daysin ayear shall be exempt from
obtaining the professional devel opment hoursrequired during that year.

(3) A license holder employed outside the United States,
its possessions and territories, actively engaged in the practice of geo-
sciencefor aperiod of time exceeding three hundred (300) consecutive
daysin ayear shall be exempt from obtaining the professional develop-
ment hours required during that year except for five (5) hours of self-di-
rected course work.

(4) License holders who list their status as "Inactive” and
who further certify that they are no longer receiving any remuneration
from providing professional geoscience services in Texas shall be ex-
empt from the professional development hours required.

(5) License holders experiencing long term physical dis-
ability or illness. may be exempt by applying for "inactive" status.
Supporting documentation must be furnished to the board.

(0) A license holder may bring an inactive license to active
status by obtaining al delinquent PDH units. However, if the total
number required to become current exceeds 30 units, then 30 unitsshall
be the maximum number required.

(p) Noncompliance:
(1) If alicense holder does not certify that CEP reguire-

ments have been met for arenewal period, the license shall be consid-
ered expired and subject to late fees and penalties.

(2) A determination by audit that CEP requirements have
been falsaly reported shall be considered to be misconduct and will
subject the license holder to disciplinary action.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 16,
2005.

TRD-200500738

Michael D. Hess

Executive Director

Texas Board of Professional Geoscientists

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 936-4400

¢ ¢ ¢
TITLE 28. INSURANCE

PART 2. TEXAS WORKERS
COMPENSATION COMMISSION

CHAPTER 112. SCOPE OF LIABILITY FOR
COMPENSATION

The Texas Workers’ Compensation Commission (the com-
mission) proposes amendments to §112.102 concerning
Agreements between Motor Carriers and Owner Operators,
§112.200 concerning Definition of Residential Structures, and

§112.402 concerning Determination of Equivalent Benefits for
Professional Athletes. Recent rule review identified the need for
amendments to these rules to reflect current Texas Labor Code
citations.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Proposed §112.102(f) corrects the Texas Workers’ Compensa-
tion Act citation from §3.24 to §406.005.

Proposed §112.200 corrects the Texas Workers’ Compensation
Act citation from 83.06 to 8§406.142,

Proposed §112.402 corrects the Texas Workers’ Compensation
Act citations from Texas Civil Statutes, Article 8308, 3.075 to
Texas Labor Code, §406.095.

Brent Hatch, Director of Customer Services, has determined that
for the first five-year period the proposed rule is in effect there will
be no fiscal implications for state or local governments as a result
of enforcing or administering the rule.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Mr. Hatch has also determined that for each year of the first
five years the rule as proposed is in effect, the public benefits
anticipated as a result of enforcing the rule will be the use of
current statutory citations. The amendments are necessary only
for the purpose of updating outdated references.

There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed.

There will be no costs of compliance for small businesses. There
will be no adverse economic impact on small businesses or mi-
cro-businesses.

Comments on the proposal must be received by 5:00 p.m., April
4, 2005. You may comment via the Internet by accessing the
commission’s website at www.twcc.state.tx.us and then click-
ing on "Rules" and then clicking on "Proposed Rules for Com-
ment." This medium for commenting will help you organize your
comments by rule chapter. You may also comment by emailing
your comments to RuleComments@twcc.state.tx.us or by mail-
ing or delivering your comments to Linda Velasquez, Legal Ser-
vices, Mailstop #4-D, Texas Workers’ Compensation Commis-
sion, 7551 Metro Center Drive, Suite 100, Austin, Texas 78744.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,
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Austin, Texas) on a date to be announced. Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 804-4430
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

SUBCHAPTER B. APPLICATION TO
GENERAL CONTRACTOR/SUBCONTRACTOR
AND MOTOR CARRIER/OWNER OPERATOR

28 TAC 8112.102

The amendment is proposed under the Texas Labor Code,
8402.061, which authorizes the commission to adopt rules
necessary to administer the Act; Texas Labor Code, §406.005,
which requires employers to notify employees of workers’
compensation coverage; the Texas Labor Code, 8406.095
which allows certain professional athletes to elect coverage
under the Act or under contract agreement; Certain Professional
Athletes, Texas Labor Code, 8406.121 through §406.127 which
address the coverage of certain independent contractors, and
Texas Labor Code, 8406.141 through 8406.146 which address
coverage of certain building and construction workers.

No other code, statute, or article is affected by this rule action.

§112.102. Agreements between Motor Carriers and Owner Opera-
tors.

(@ A motor carrier and an owner operator may enter into an
agreement which requires the owner operator to assume the responsi-
bilities of an employer for the performance of work.

(b) An agreement made under subsection (&) of this section
shall be made at or before the time the contract for the work is made
and shall:

(1) beinwriting;

(2) dtate that the owner operator assumes the responsibili-
ties of an employer for the performance of work;

(3) contain the signatures of both parties;

(4) indicate the date the agreement was made, the term the
agreement will be effective, the estimated number of workers affected
by the agreement, the federal tax identification number of the parties;
and

(5) beprovided to theinsurance carrier of the motor carrier
within 10 days of execution.

(c) A motor carrier and an owner operator may enter into an
agreement under which the motor carrier providesworkers' compensa-
tion insurance coverage to the owner operator and the owner operator’s
employees.

(d) An agreement made under subsection (c) of this section
shall be made at or before the time the contract for the work is made
and shall:

(1) beinwriting;

(2) indicate whether the motor carrier will make a deduc-
tion for the premiums;

(3) contain the signatures of both parties;

(4) indicate the date the agreement was made, the term the
agreement will be effective, the estimated number of workers affected
by the agreement, the federal tax identification number of the parties;
and

(5) be filed with the commission in Austin and the insur-
ance carrier of the motor carrier within 10 days of execution.

(e) The workers' compensation insurance coverage provided
by the motor carrier under the agreement shall take effect no sooner
than the date on which the agreement was executed and deductions for
the premiums shall not be madefor coverage provided prior to that date.

(f) Themotor carrier shall berequired to give the owner oper-
ator’'s employees the notice required under the Texas Workers' Com-
pensation Act, 8406.005 [§3.24(c)], when such an agreement is made.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500763

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTERC. APPLICATION TO CERTAIN
BUILDING AND CONSTRUCTION WORKERS
28 TAC §112.200

The amendment is proposed under the Texas Labor Code,
8402.061, which authorizes the commission to adopt rules
necessary to administer the Act; Texas Labor Code, §406.005,
which requires employers to notify employees of workers’
compensation coverage; the Texas Labor Code, §406.095
which allows certain professional athletes to elect coverage
under the Act or under contract agreement; Certain Professional
Athletes, Texas Labor Code, §406.121 through §406.127 which
address the coverage of certain independent contractors, and
Texas Labor Code, §406.141 through 8406.146 which address
coverage of certain building and construction workers.

No other code, statute, or article is affected by this rule action.
§112.200. Definition of Residential Structures.

For purposes of the Texas Workers Compensation Act (the Act),
8406.142 [83.06], "residential structures' are buildings used as a
family dwelling or multi-family dwelling, limited to a single-family
residence, a duplex, a triplex, and a quadraplex. All other types of
structures used for living purposes shall be considered commercial
structures, and shall only be included within the scope of the Act,
8406.142 [83.06], if they do not exceed three stories or 20,000 square
feet.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500764
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Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

SUBCHAPTERE. PROFESSIONAL ATHLETES
ELECTION OF COVERAGE
28 TAC §112.402

The amendment is proposed under the Texas Labor Code,
8§402.061, which authorizes the commission to adopt rules
necessary to administer the Act; Texas Labor Code, §406.005,
which requires employers to notify employees of workers’
compensation coverage; the Texas Labor Code, 8406.095
which allows certain professional athletes to elect coverage
under the Act or under contract agreement; Certain Professional
Athletes, Texas Labor Code, 8406.121 through §406.127 which
address the coverage of certain independent contractors, and
Texas Labor Code, §406.141 through 8406.146 which address
coverage of certain building and construction workers.

No other code, statute, or article is affected by this rule action.

§112.402. Determination of Equivalent Benefits for Professional
Athletes.

(@ Medica care available to a professional athlete subject to
the Texas Workers' Compensation Act (the Act), Texas Labor Code,
8406.095[Texas Civil Statutes, Article 8308-3.075], is equa to or
greater than medical benefits under the Act if:

(1) the athlete is entitled to all health care reasonably re-
quired by the nature of the work-related injury as and when needed,
including all health care that:

(A) curesor relievesthe effects naturally resulting from
the work-related injury;

(B) promotes recovery; or

(C) enhancesthe ability of the employee to return to or
retain employment; and

(2) theemployer'sliability for health careis not limited or
terminated in any way by the contract or collective bargaining agree-
ment.

(b) When the athlete is not eligible for lifetime income bene-
fits or when the athlete’s legal beneficiaries are not eligible for death
benefits under the Act, weekly benefits available to a professional ath-
lete subject to the Act, §406.095 [Article 8308-3.075], are equal to
or greater than the income benefits provided under the Act if the to-
tal amount of the payments provided for in the contract or collective
bargaining agreement is equal to or greater than the maximum weekly

benefit available under the Act multiplied by 104.

(c) Whentheathleteisentitled to lifetime income benefits un-
der the Act, weekly benefits available to a professional athlete subject
to the Act, 8406.095 [Article 8308-3.075], are equal to or greater than
the income benefits provided under the Act if equal to or greater than
the maximum weekly benefit available under the Act.

(d) When the athlete’ s legal beneficiaries are entitled to death
benefits under the Act, weekly benefits available to the legal benefi-
ciaries of a professiona athlete subject to the Act, 8406.095 [Article
8308-3.075], are equal to or greater than the death benefits provided

under the Act if equal to or greater than the maximum weekly benefit
available under the Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500765

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 133. GENERAL MEDICAL
PROVISIONS

SUBCHAPTER E. COMPELLING
PRODUCTION OF DOCUMENTS

28 TAC §133.401, §133.403

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §133.401 and §133.403, con-
cerning Orders for Production of Documents and Noncompli-
ance; Enforcement. The amendments expand the commission
staff who can request issuance of an order to produce and up-
date statutory citation.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

The proposed amendments to §133.401(a) and (c), revise the
rule to allow all commission employees, rather than only Medical
Review employees, to submit a written request to the executive
director or designee to issue an order for the production of doc-
uments and clarify what documents may be requested.

The proposed amendment to §133.403(a) deletes an outdated
citation and replaces it with a citation to the current codified ver-
sion of the Texas Workers’ Compensation Act.

Mr. Allen McDonald, Medical Review Director, has determined
that for the first five-year period the proposed rules are in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rules.

There will be no fiscal implication for local governments with re-
spect to enforcing or administering the proposed amendments
to the rules, as local government has no regulatory role in the
rule amendments as proposed.

Local government and state government as covered regulated
entities will be impacted in the same manner as described later
in this preamble for persons required to comply with the rules as
proposed.

Mr. McDonald has also determined that for each year of the first
five years the rules as proposed are in effect the public benefits
anticipated as a result of enforcing the rules will be additional
clarity and updated citations which make the rules easier to un-
derstand.
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There will be no anticipated economic costs to persons who are
required to comply with the rules as proposed.

There will be no costs of compliance for small businesses. There
will be no adverse economic impact on small businesses or mi-
cro-businesses.

Comments on the proposed rule amendments must be received
by 5:00 p.m., April 4, 2005. You may comment via the Internet
by accessing the commission’s website at www.twcc.state.tx.us
and clicking on "Rules" then clicking on "Proposed Rules for
Comment." This medium for commenting will help you organize
your comments by rule chapter. You may also comment by
emailing your comments to RuleComments@twcc.state.tx.us
or by mailing or delivering your comments to Linda Velasquez
at the Office of the General Counsel, Mailstop #4-D, Texas
Workers’ Compensation Commission, 7551 Metro Center Drive,
Suite 100, Austin, TX 78744.

Commenters are requested to clearly identify by number the spe-
cific rule (e.g., 133.401 and 133.403) commented upon. The
commission may not be able to respond to comments that cannot
be linked to a particular proposed rule. Along with your comment,
it is suggested that you include the reasoning for the comment
in order for commission staff to fully evaluate your recommenda-
tions.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,
Austin, Texas) on a date to be announced. Those persons inter-
ested in attending the public hearing should contact the Commis-
sion’s Office of Executive Communications at (512) 804-4430 to
confirm the date, time, and location of the public hearing for this
proposal. The public hearing schedule will also be available on
the commission’s website at www.twcc.state.tx.us.

The amendments are proposed under the Texas Labor Code
8402.61, which authorizes the commission to adopt rules neces-
sary for the implementation and enforcement of the Texas Work-
ers’ Compensation Act; Texas Labor Code 8§413.052, which re-
quires the commission to adopt rules to establish procedures en-
abling the commission to compel the production of documents;
and Texas Labor Code 8415.021, which allows the commission
to establish an administrative penalty against a person who com-
mits an administrative violation.

No other code, statute, or article is affected by these rules ac-
tions.

§133.401. Orders for Production of Documents.

(@ The executive director or designee may issue an order for
the production of documents upon the written request of an employee
of the commission, [medical review division] which establishes good
cause for issuance.

(b) The request for issuance of an order for the production of
documents shall be sufficient to establish good cause if it contains:

(1) adescription of the documents sought with adequate
particularity;

(2) the name of the person believed to be in possession of
the documents and the address or location where the documents are
believed to be; and

(3) astatement that such documents are needed in an iden-
tified matter.

() Anorder for the production of documents may beissued at
any time to obtain documents relating to a matter within the authority
of the commission [division of medical review].

§133.403. Noncompliance; Enforcement.

(@ Noncompliance with an order for the production of docu-
ments is punishable as an administrative violation under Texas Labor
Code 8415.021(b)(3) [Texas Civil Statutes; Article 8308-10.21(b)(3)],
with a penalty not to exceed $10,000.

(b) In addition to initiation of administrative violation pro-
ceedings, compliance with an order for the production of documents
may be enforced by means of acivil proceeding filed in adistrict court
in Travis County.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500767

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 134. BENEFITS-GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS

SUBCHAPTER C. MEDICAL FEE
GUIDELINES

28 TAC 8134.303

The Texas Workers’ Compensation Commission (the commis-
sion) proposes a new rule, §134.303, concerning the 2005 Den-
tal Fee Guideline.

This new rule is proposed to update reimbursement guidelines
for dental services provided in the Texas workers’ compensa-
tion system. The proposed rule establishes new reimbursement
guidelines for dental services by applying a multiplier of 200%
to the fees listed in the most current Texas Medicaid Dental Fee
Schedule. The increase in the multiplier from the current 125%
to 200% is intended to strike the proper balance between estab-
lishing fair and reasonable guidelines for medical services fees
that ensure continuing quality of medical care and achieving ef-
fective medical cost control. The proposed new rule severs the
dental component of the Medical Fee Guideline, contained within
§134.202 of this title, concerning Medical Fee Guideline (MFG)
for dental services provided on or after June 1, 2005, and creates
a standalone Dental Fee Guideline responsive to current eco-
nomic indicators in this segment of the medical services market.

Dental fees, as a subset of medical fees, must satisfy the
standards for medical fees established in Texas Labor Code
8§413.011. Subsection (d) of that section requires guidelines for
medical services fees to be fair and reasonable and designed
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to ensure the quality of medical care and to achieve effective
medical cost control. The guidelines may not provide for pay-
ment of a fee in excess of the fee charged for similar treatment
of an injured individual of an equivalent standard of living and
paid by that individual or by someone acting on that individual's
behalf. The commission must consider the increased security
of payment afforded by the Texas Workers’ Compensation Act
in establishing the fee guidelines.

More recent statutory requirements added to 8413.011 of the
Texas Labor Code also require that the commission use health
care reimbursement policies and guidelines that reflect the stan-
dardized reimbursement structures found in other health care
delivery systems with minimal modifications to those reimburse-
ment methodologies as necessary to meet occupational injury
requirements. In order to achieve standardization, the statute
additionally requires the commission to adopt the most current
reimbursement methodologies, models, and values or weights
used by the federal Health Care Financing Administration
(HCFA), (now known as the Centers for Medicare and Medicaid
Services (CMS)), including applicable payment policies relating
to coding, billing, and reporting, and may modify documentation
requirements as necessary to meet the requirements of Texas
Labor Code §413.053 (relating to Standards of Reporting and
Billing). The commission is required to develop conversion
factors or other payment adjustment factors in determining ap-
propriate fees, taking into account economic indicators in health
care. However, the commission may not adopt conversion
factors or other payment adjustment factors based solely on
those factors as developed by the HCFA.

The current reimbursements for professional dental services are
established by §134.202(c)(4) of this title, concerning Medical
Fee Guideline (MFG). The MFG provides maximum allowable
reimbursement (MAR) amounts for health care providers (HCPs)
treating injured workers in Texas. For dental treatments and ser-
vices, the established MAR amount in the MFG is the Texas Med-
icaid Dental Fee Schedule multiplied by 125%, as the national
Medicare system does not provide for reimbursement to profes-
sional dental health care providers. The proposed rule increases
the multiplier to 200% to ensure continued access to quality den-
tal services.

The proposed rule will be applicable to professional dental ser-
vices provided on or after June 1, 2005. The proposed rule ad-
ditionally clarifies that for professional dental services provided
August 1, 2003 through May 31, 2005, 8134.202 of this title (re-
lating to Medical Fee Guideline) shall be applicable. Professional
dental services provided December 1, 1996 through July 31,
2003 shall be reimbursed in accordance with §134.302 of this
title, concerning the commission’s previous Dental Fee Guide-
line.

Commission staff met with dental providers to discuss the current
reimbursement methodology contained in §134.202 of this title
(relating to Medical Fee Guideline). That reimbursement is cur-
rently set at 125% of the Texas Medicaid Dental Fee Schedule.
The dental representative member of the commission’s Medical
Advisory Committee offered a sampling of 16 dental procedure
codes as representative dental services that might be provided
in workers’ compensation cases. This sampling information con-
tained preferred provider organization reimbursement amounts
and the dental representative’s usual, customary, and reason-
able (UCR) charges. This data was compared to published den-
tal reimbursement amounts for workers’ compensation systems
in three other states (Kansas, North Carolina, and Florida). The

data reflected that total average reimbursement for the 16 codes
ranged from 105% (Florida) to 261% (UCR) of the Texas Medic-
aid Dental Fee Schedule.

The commission also met with carrier representatives and held
a stakeholders meeting. A preproposal rule draft was shared
with interested parties prior to the stakeholder meeting. As
a result of the October 14, 2004 meeting, the commission
requested system participants, providers and carriers, to submit
their charge and reimbursement information relating to their 20
most frequently utilized dental codes for the 12-month period
prior to the implementation of the current Medical Fee Guideline.
The commission received additional significant information from
three carriers, the Texas Dental Association, and Medata, a
health care information data collection service. The commission
also received information from a limited number of providers and
payers. This data reflected that total average reimbursement
for a larger sampling of 33 dental procedure codes ranged from
206% (TMIC) to 293% (Travis County) of Texas Medicaid Dental
Fee Schedule.

Texas Labor Code §413.011 requires the commission to adopt
necessary conversion factors or payment adjustment factors to
establish fair and reasonable reimbursement in the Texas work-
ers’ compensation system. Additionally, the commission must
take into account economic indicators in health care and the re-
quirements found in subsection (d) of §413.011. The statute also
states that the commission shall not adopt a conversion or pay-
ment adjustment factor based solely on those factors developed
by the Centers for Medicare and Medicaid Services (formerly
HCFA). Consistent with the information received from the sys-
tem stakeholders, the commission is proposing a new multiplier
of 200% to be applied to the most current Texas Medicaid Dental
Fee Schedule reimbursement rates for professional dental treat-
ments and services.

In considering subsection (d) of §413.011, the proposed multi-
plier establishes fair and reasonable reimbursement that is de-
signed to ensure continued access to quality care, along with
appropriate medical cost control.

Dental treatments and services are infrequently provided in the
workers’ compensation system and, as such, are unlikely to be
a significant contributor to Texas’ high medical costs per claim.
The proposed multiplier for dental treatment and services is
higher than that of the current Medical Fee Guideline because
the multiplier of 125%, as now applied to the Texas Medicaid
Dental Fee Schedule, has been determined to be at the lower
end of the average reimbursements for the dental procedure
codes analyzed by commission staff. The recommended
multiplier of 200% has been chosen to ensure continued access
to quality dental care for injured workers, and is responsive to
the cited economic indicators in this segment of the medical
services market.

Proposed new §134.303 establishes reimbursements for profes-
sional dental treatments and services. The proposed new rule
provides standardized reimbursement methods and billing pro-
cedures by aligning the workers’ compensation reimbursement
structure with the structures used by CMS and the Texas Medic-
aid Program.

Proposed subsection (a) of the rule establishes the applicability
of this guideline to reimbursements for professional dental ser-
vices provided on or after June 1, 2005. The proposed rule ad-
ditionally clarifies that for professional dental services provided
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August 1, 2003 through May 31, 2005, §134.202 of this title (re-
lating to Medical Fee Guideline) shall be applicable. Professional
dental services provided December 1, 1996 through July 31,
2003 shall be reimbursed in accordance with 8134.302 of this
title, concerning the commission’s previous Dental Fee Guide-
line. Specific provisions contained in the Texas Workers’ Com-
pensation Act and commission rules shall take precedence over
any provision adopted or utilized by Texas Medicaid in admin-
istering the Texas Medicaid Dental Fee Schedule. Proposed
subsection (a) establishes that Independent Review Organiza-
tion (IRO) decisions regarding medical necessity are made on
a case-by-case basis. The commission will monitor IRO deci-
sions to determine whether commission rulemaking action would
be appropriate. Proposed subsection (a) additionally provides
that whenever a component of the Texas Medicaid Dental Fee
Schedule is revised and effective, use of the revised component
shall be required for compliance with commission rules, deci-
sions and orders for services rendered on or after the effective
date of the revised component. This will prevent the proposed
rule from falling out of synchronization with the Texas Medicaid
Dental Fee Schedule and will achieve the standardization goals
established in Texas Labor Code §413.011.

Proposed subsection (b) of the rule requires system participants
to utilize the Texas Medicaid Dental Fee Schedule, including
its coding, billing, reporting, and reimbursement of dental treat-
ments and services, in effect on the date a service is provided,
with further application of any additions or exceptions in this sec-
tion. This allows for the basic reimbursements of the Texas Med-
icaid Dental Fee Schedule to be applied to the Texas workers’
compensation system.

Proposed subsection (c) establishes the method to be used for
determining the maximum allowable reimbursement (MAR) for
dental treatments and services in the Texas workers’ compen-
sation system. In establishing the multiplier of 200% to be ap-
plied to the current Texas Medicaid Dental Fee Schedule for the
rule, the commission considered the statutory requirements and
objectives and utilized current commission reimbursement lev-
els, available dental provider payer information, and other states’
workers’ compensation reimbursements for comparable dental
treatment and services.

Proposed subsection (c) also provides that for products and ser-
vices for which the Texas Medicaid Dental Fee Schedule does
not establish a value, the carrier shall assign a relative value,
which may be based on nationally recognized published relative
value studies, published commission medical dispute decisions,
and values assigned for services involving similar work and re-
source commitments.

If multiple procedures are performed during the same operative
session, proposed subsection (d) provides for reimbursement of
the procedure with the highest MAR value at 100% of its MAR,
and reimbursement for each subsequent procedure at 50% of its
MAR value.

Proposed subsection (e) provides that reimbursement for den-
tal laboratory procedures is bundled with the maximum fees for
the associated dental procedures. No additional reimbursement
shall be due.

Proposed subsection (f) provides that in all cases as established
by this rule, reimbursement for dental treatment and services is
the lesser of the MAR amount; the healthcare provider's usual
and customary charge; or workers’ compensation negotiated
and/or contracted amount that applies to the billed service(s).

Allen McDonald, Director of the Medical Review Division, has
determined that for the first five-year period the proposed rule is
in effect, there will be minimal fiscal implications for state or local
governments as a result of enforcing or administering the rule.

Local government and state government, as covered regulated
entities, will be impacted in the same manner as for persons
required to comply with the rule as proposed.

Mr. McDonald has also determined that for each year of the first
five years the rule as proposed is in effect, the public benefits
anticipated as a result of enforcing the rule will be to ensure ac-
cess to dental treatments and services for injured workers as a
result of raising reimbursements.

Health care providers will benefit from this rule by receiving in-
creased reimbursement for the infrequent provision of dental ser-
vices in the workers’ compensation system.

Employers will benefit from the injured workers’ prompt return to
work and the potential for decreased premiums.

Carriers will benefit from the injured workers’ prompt return to
work and decreased indemnity payments.

The increase in the multiplier to be applied to the Texas Medicaid
Dental Fee Schedule, from 125% to 200%, will result in a slight
increase in total reimbursements for system participants required
to comply with the rule. As an example, a major state agency
reported the use of only eight dental codes, used a total of nine
times, for the 12-month period of August 1, 2002 through July
31, 2003. Based on this reported activity, it is estimated that this
major state agency’s reimbursement for dental services would
increase less than $1,000.

Dental treatments and services are infrequently required in
the workers’ compensation system. Although the commission
has not collected dental billing and reimbursement information,
based on information provided by carriers, the commission
estimates that total dental reimbursement is less than $5 million
per year. Comparatively, this represents less than 0.3% of
the greater than $1.6 billion total system medical costs in
2003. Additionally, the commission clarifies that the proposed
multiplier of 200% to be applied to the Texas Medicaid Dental
Fee Schedule is comparable to the estimated average fair
and reasonable reimbursement made under the application of
§134.302 of this title (related to Dental Fee Guideline) in effect
December 1, 1996 through July 31, 2003.

Consequently, there will be minimal anticipated economic costs
to persons who are required to comply with the rule as pro-
posed. It is also anticipated that there will be minimal costs
of compliance for small businesses. Accordingly, there will be
no adverse economic impact on small businesses or micro-busi-
nesses. The minimal costs of compliance for small businesses
and micro-businesses as compared to large businesses will be
proportionately the same.

Comments on the proposed rule must be received by 5:00 p.m.,
April 4, 2005. You may comment via the Internet by access-
ing the commission’s website at www.twcc.state.tx.us, clicking
on "Rules," and then on "Proposed Rules For Comment." This
medium for commenting will help you organize your comments.
You may also comment by emailing your comments to RuleCom-
ments@twcc.state.tx.us or by mailing or delivering your com-
ments to Linda Velasquez, Legal Services, Mailstop #4-D, Texas
Workers’ Compensation Commission, 7551 Metro Center Drive,
Suite #100, Austin, Texas 78744-1609.
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Commenters are requested to clearly identify by number the spe-
cific rule and paragraph (e.g., 134.303 (a)(1), 134.303(b)(2), etc.)
commented upon. The commission may not be able to respond
to comments that cannot be linked to a particular proposed rule.
Along with your comment, it is suggested that you include the
reasoning for the comment in order for commission staff to fully
evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

Persons in support or opposition of the rule as proposed, in
whole or in part, are encouraged to comment to that effect. The
failure to comment accordingly is not indicative of support or op-
position.

A public hearing on this proposal will be held at the Austin
central office of the commission (7551 Metro Center Drive, Suite
#100, Austin, Texas 78744-1609) on a date to be announced.
Those persons interested in attending the public hearing should
contact the Commission’s Office of Executive Communication
at (512) 804-4430 to confirm the date, time, and location
of the public hearing for this proposal. The public hearing
schedule will also be available on the commission’s website at
www.twcce.state.tx.us.

The new rule is proposed under Texas Labor Code §402.061,
which authorizes the commission to adopt rules necessary to
administer the Act; Texas Labor Code 8408.021, which entitles
injured employees to all health care reasonably required by the
nature of the injury as and when needed; Texas Labor Code
8413.002, which requires the commission’s Medical Review
Division monitor health care providers, insurance carriers
and claimants to ensure compliance with commission rules;
Texas Labor Code 8413.007, which sets out information to be
maintained by the commission’s Medical Review Division; Texas
Labor Code §413.011, which mandates that the commission
by rule establish medical policies and guidelines; Texas Labor
Code 8413.012, which requires review and revision of the
medical policies and fee guidelines at least every two years;
Texas Labor Code 8413.013, which requires the commission by
rule to establish programs related to health care treatments and
services for dispute resolution, monitoring, and review; Texas
Labor Code §413.014, which requires express preauthorization
by the insurance carrier for health care treatments and services;
Texas Labor Code 8413.015, which requires insurance carriers
to pay charges for medical services as provided in the statute
and requires that the commission ensure compliance with the
medical policies and fee guidelines through audit and review;
Texas Labor Code 8§413.016, which provides for refund of
payments made in violation of the medical policies and fee
guidelines; Texas Labor Code 8413.017, which provides a
presumption of reasonableness for medical services fees that
are consistent with the medical policies and fee guidelines;
Texas Labor Code, §413.019, which provides for payment of
interest on delayed payments refunds or overpayments; and
Texas Labor Code 8413.031, which provides a procedure for
medical dispute resolution.

The new rule is proposed under the Texas Labor Code
§8402.061, 408.021, 413.002, 413.007, 413.011, 413.012,

413.013, 413.014, 413.015, 413.016, 413.017, 413.019, and
413.031.

The previously cited sections of the Texas Labor Code are af-
fected by this proposed rule action. No other code, statute, or
article is affected by this proposal.

§134.303. 2005 Dental Fee Guideline.
(@) Applicability of thisruleis asfollows:

(1) Thissection appliesto professional dental services pro-
vided in the Texas Workers' Compensation system.

(2) This section shall be applicable to professional dental
services provided on or after June 1, 2005. For professional dental
services provided August 1, 2003 through May 31, 2005, §134.202 of
this title (relating to Medical Fee Guideline) shall be applicable. For
professional dental services provided December 1, 1996 through July
31, 2003, 8134.302 of thistitle (relating to Dental Fee Guideline) shall
be applicable.

(3) Specific provisions contained in the Texas Workers
Compensation Act (the Act), or Texas Workers Compensation Com-
mission (commission) rules, including this rule, shall take precedence
over any provision adopted by or utilized by Texas Medicaid in
administering the Texas Medicaid Dental Fee Schedule. Independent
Review Organization (IRO) decisions regarding medical necessity
are made on a case-by-case basis. The commission will monitor IRO
decisions to determine whether commission rulemaking action would
be appropriate.

(4) Whenever a component of the Texas Medicaid Dental
Fee Schedule is revised and effective, use of the revised component
shall be required for compliance with commission rules, decisions and
ordersfor services rendered on or after the effective date of the revised
component.

(b) For coding, billing, reporting, and reimbursement of dental
treatments and services, Texas Workers' Compensation system partic-
ipants shall apply the Texas Medicaid Dental Fee Schedule in effect on
the date a service is provided with any additions or exceptions in this
section.

(¢) To determine the maximum allowable reimbursements
(MARs), the following apply:

(1) The fees listed for the procedure codes in the Texas
Medicaid Dental Fee Schedule shall be multiplied by 200%.

(2) For products and services for which the Texas Medic-
aid Dental Fee Schedule does not establish a value, the carrier shall
assign a relative value, which may be based on nationally recognized
published relative val ue studies, published commission medical dispute
decisions, and values assigned for services involving similar work and
resource commitments.

(d) If multiple procedures are performed during the same op-
erative session, thefollowing multiple proceduresrule shall be utilized:

(1) reimbursement of the procedure with the highest MAR
value is 100% of its MAR; and

(2) reimbursement for each subsequent procedure is 50%
of its MAR value.

(e) Reimbursement for dental laboratory procedures is bun-
dled with the maximum fees for the associated dental procedures. No
additional reimbursement shall be due.

(f) Inall cases, reimbursement shall be the lesser of the:
(1) MAR amount;
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(2) health care provider’s usual and customary charge; or

(3) workers compensation negotiated and/or contracted
amount that applies to the billed service(s).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500768

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 140. DISPUTE RESOLUTION--
GENERAL PROVISIONS
28 TAC 8§140.1, §140.4

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §140.1 and §140.4, concerning
Definitions and Conduct and Decorum. The amendments are
proposed to correct the wording regarding referrals for adminis-
trative violations and to correct cites to the codified version of the
Texas Workers’ Compensation Act.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Proposed amendments to §140.1, relating to Definitions, change
statutory citations to the current codified version of the Act.

In proposed 8140.4, relating to Conduct and Decorum, current
rule language in subsection (c) is amended to more accurately
reflect that the presiding officer has the authority to enforce
proper conduct and decorum by referring an action to the com-
mission’s division of Compliance and Practices for consideration
as a possible administrative violation or taking other appropriate
action.

Dorian Ramirez, Director of Hearings, has determined that for
the first five-year period the proposed rules are in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the rules.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Ms. Ramirez has also determined that for each year of the first
five years the rules are in effect the public benefit will be addi-
tional clarity and updated citations which make the rules easier
to understand. There will be no costs of compliance for small
businesses. There will be no adverse economic impact on small
businesses or micro-businesses.

System participants will benefit by additional clarity and updated
citations which make the rule easier to understand.

Comments on the proposal must be received by 5:00 p.m., April
4, 2005. You may comment via the Internet by accessing the

commission’s website at www.twcc.state.tx.us and then click-
ing on "Rules" and then clicking on "Proposed Rules for Com-
ment." This medium for commenting will help you organize your
comments by rule chapter. You may also comment by emailing
your comments to RuleComments@twcc.state.tx.us or by mail-
ing or delivering your comments to Linda Velasquez, Legal Ser-
vices, Mailstop #4-D, Texas Workers’ Compensation Commis-
sion, 7551 Metro Center Drive, Suite 100, Austin, Texas 78744.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,
Austin, Texas) on a date to be announced. Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 804-4430
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

The amendments are proposed under the Texas Labor Code,
8402.061, which authorizes the commission to adopt rules
necessary to administer the Act; Texas Labor Code, §410.025,
which authorizes the commission to prescribe the time within
which a benefit review conference shall be scheduled; Texas
Labor Code, 8410.027, which authorizes the commission to
adopt rules governing the procedures under which benefit re-
view conferences are conducted; Texas Labor Code, 8410.111,
which authorizes the commission to provide rules governing the
procedures under which arbitration is conducted; Texas Labor
Code, 8410.157, which authorizes the commission to adopt
rules governing the procedures under which contested case
hearings are conducted.

The previously cited sections of the Texas Labor Code are af-
fected by this rule action. No other code, statute, or article is
affected by this rule action.

8140.1. Déefinitions.

The following words and terms, when used in this part, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Benefit dispute-A disputed issue arising under the
Texas Workers' Compensation Act (the Act) in aworkers' compensa:
tion claim regarding compensability or eligibility for, or the amount
of, income or death benefits.

(2) Benefit proceeding--A proceeding pursuant to the Act,
Chapter 410 [Article 6], conducted by a presiding officer to resolve
one or more benefit disputes. Benefit proceedings include benefit re-
view conferences, benefit contested case hearings, appeals, and, after

January 1, 1992, arbitration.

(3) Director of the hearings division--The director of the
Division of Hearings and Review, or his delegatee.
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(4) Party to aproceeding--A person entitled to take part in
aproceeding because of adirect legal interest in the outcome.

(5) Presiding officer--The commission employee, or inde-
pendent arbitrator, assigned to conduct a proceeding. Presiding offi-
cersinclude benefit review officers, hearing officers, and appeals panel
members, and, after January 1, 1992, arbitrators.

(6) Specia accommodations-—-Individuals and equipment
necessary to alow an individual who does not speak English or who
has a physical, mental, or developmental handicap to participate in a
proceeding. The term includes spoken language trandlators and sign
language trandators.

(7) Stipulation--A voluntary accord between parties to
a benefit contested case hearing regarding any matter relating to
the hearing that does not congtitute an agreement, as defined by the
Act, 8401.011(3) [81.02(3)], or a settlement, as defined by the Act,
§401.011(40) [81.02(43)].

8140.4. Conduct and Decorum.

(@ Thepresiding officer may at the beginning of any proceed-
ing and during the course of that proceeding establish rules of decorum
to be followed during the proceeding. The presiding officer may also
establish times for beginning the proceeding, for recesses, and for end-
ing the proceeding.

(b) Parties and participants in a proceeding shall conduct
themselves with dignity, shall show courtesy and respect for one
another and for the presiding officer, shal follow the decorum
prescribed by the presiding officer at the proceeding, and shall adhere
to the beginning times of the proceeding, and to the times established
for each recess and for ending the proceeding.

() To maintain and enforce proper conduct and decorum at a
proceeding, and to enforce promptness at a proceeding, the presiding
officer may take appropriate action, including, but not limited to:

(1) issuing awarning;
(2) excluding any person from the proceeding;
(3) recessing the proceeding; and

(4) referring an action for possible enforcement as [writ-
ing] an administrative violation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500770

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 145. DISPUTE RESOLUTION--
HEARINGS UNDER THE ADMINISTRATIVE
PROCEDURE ACT

28 TAC 8§8145.1 - 145.28

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Workers' Compensation Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

The Texas Workers’ Compensation Commission (the commis-
sion) proposes the repeal of §8145.1 - 145.28, concerning Dis-
pute Resolution--Hearings Under the Administrative Procedure
Act. The repeal is proposed to remove rules addressing pro-
cedures for hearings that are now governed by the State Office
of Administrative Hearings (SOAH) procedural rules in Title 1,
Chapter 155 of the Texas Administrative Code (arising under the
Texas Workers’ Compensation Act). There are no dispute reso-
lution hearings pending under the rules proposed to be repealed;
therefore, the rules are no longer needed.

Heidi Jackson, Director of Claims Services, has determined that
for the first five-year period the repeals are in effect there will be
no fiscal implications to state or local governments.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described for per-
sons required to comply with the proposed repeal.

Ms. Jackson has also determined that for each year of the first
five years the repeals are in effect the public benefits anticipated
as a result of the proposed repeals will be that unnecessary and
unused rules will no longer be in the commission’s rules. This
prevents confusion regarding what rules should be used.

There will be no anticipated economic costs to persons who are
required to comply with the repeal of these rules. There will be
no costs of compliance for small businesses. There will be no
adverse economic impact on small businesses or micro-busi-
nesses. The cost of compliance for small businesses as com-
pared to large businesses will be zero because the repeals do
not affect cost.

Comments on the proposal must be received by 5:00 p.m., April
4, 2005. You may comment via the Internet by accessing the
commission’s website at www.twcc.state.tx.us and then click-
ing on "Rules" and then clicking on "Proposed Rules for Com-
ment." This medium for commenting will help you organize your
comments by rule chapter. You may also comment by emailing
your comments to RuleComments@twcc.state.tx.us or by mail-
ing or delivering your comments to Linda Velasquez, Legal Ser-
vices, Mailstop #4-D, Texas Workers’ Compensation Commis-
sion, 7551 Metro Center Drive, Suite 100, Austin, Texas 78744.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those com-
ments, or based upon the commissioners’ action at the public
meeting, the rules as proposed for repeal, may be repealed or
may be repealed only in part. Persons in support of the rules
repeal, as proposed, in whole or in part, may wish to comment
to that effect.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,

PROPOSED RULES March 4, 2005 30 TexReg 1233



Austin, Texas) on a date to be announced. Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 804-4430
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

The repeal is proposed under the Texas Labor Code, §402.061,
which authorizes the commission to adopt rules necessary
to administer the Act, Texas Labor Code, 8402.073, which
authorizes the commission and SOAH to adopt a memorandum
of understanding governing administrative procedure law
hearings conducted by SOAH for the commission and autho-
rizes SOAH to conduct certain hearings; Texas Labor Code,
8413.031(k) that provides for a SOAH hearing after certain
medical disputes; Texas Labor Code, 8413.055(c) that provides
for a SOAH hearing to contest an interlocutory medical order of
the commission; Texas Labor Code, 8411.049 that provides a
hearing for an employer to contest findings of the commission
under the Hazardous Employer Program; Texas Labor Code,
8408.0231(e) that provides for a hearing on certain sanctions
by the commission against a doctor or insurance carrier; Texas
Labor Code, 8415.034 that provides for a hearing to contest ad-
ministrative violation sanctions initiated by the commission; and
Texas Government Code, §2003.050 concerning procedural
rules by SOAH.

No other code, statute, or article is affected by this rule action.

This proposed repeal affects the following statutes: Texas Labor
Code, 88402.061, 402.073, 413.031(k), 413.055(c), 411.049,
408.0231(e), 415.034 and Texas Government Code §2003.050.

§145.1. Scope and Applicability.
§145.2. Définitions.

§145.3. Requesting a Hearing.

§145.4. Notice of Hearing.

8§145.5. Satement of Matters Asserted.
§145.6. \enue.

§145.7. Appearance.

§145.8. Wthdrawal of Hearing Request.

§145.9. Informal Disposition.
§145.10. Filing Instruments; Furnishing Copies.

§145.11. Administrative Procedure and Texas Register Act Prehear-
ing Conference.

8145.12. Request for Alternative Dispute Resolution.
§145.13. Discovery and Production of Documents and Things for In-
spection, Copying, or Photographing.

§145.14. Subpoenas; Depositions.

§145.15. Ex Parte Communications.

§145.16. Conduct and Decorum.

8145.17. Hearing Officer’s Authority.

§145.18. Parties Rightsin Hearings.

8145.19. Failure To Appear.

8145.20. Recording the Hearing.

§145.21. Evidence.

§145.22. Reimbursement, Travel Expenses, and Fees for Witnesses

and Deponents.
8§145.23. Decision of the Hearing Officer.

8145.24. Special Provisions for Imposing Sanctions Pursuant to the
Texas Workers' Compensation Act, §2.09(f).

§145.25. Secial Provisions for Administrative Penalties.
8145.26. Record of the Hearing.

§145.27. Transcript or Duplicate of the Hearing Audiotape.
§145.28. Expenses To Be Paid by Petitioner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500771

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 148. HEARINGS CONDUCTED BY
THE STATE OFFICE OF ADMINISTRATIVE
HEARINGS

The Texas Workers’ Compensation Commission proposes new
§8148.1 - 148.23 concerning procedures governing certain hear-
ings, conducted by the State Office of Administrative Hearings, to
adjudicate disputes arising under the Texas Workers’ Compen-
sation Act (the Act). The commission also proposes simultane-
ous repeal of current §8148.1 - 148.28. These procedures are
not applicable to benefit disputes, governed by Chapters 140,
142, and 143 of this title (related to Dispute Resolution-General
Provisions; Benefit Contested Case Hearing; and Review by the
Appeals Panel, respectively). These new procedural rules are
proposed in order to reflect changes in other commission rules
and practices, to coordinate commission rules with changes to
the procedural rules of the State Office of Administrative Hear-
ings, to clarify the requirements for the commission’s processing
of requests for subpoenas and for the issuance of commissions
requiring depositions, and to provide related policies of the com-
mission as, for example, the party who has the burden of proof
in the contested case hearing.

Proposed new 8148.1 incorporates the existing definitions of
terms in current 8148.2(1)-(4) and (6)-(9) with revisions. In
addition, newly defined terms or acronyms are included in
subsections (2), (6), (7), (9) and (13). In subsection (1), the
definition of "Act" eliminates surplus verbiage "as specified in
the Act." Subsection (2) adds a new definition for "Administrative
Law Judge or ALJ" to be consistent with terminology used by the
State Office of Administrative Hearings (SOAH) in its procedural
rules in Chapter 155, Title 1 (relating to Rules of Procedure).
Proposed new subsection (5) defines "Commission Represen-
tative" to reflect the practice of the commission to designate a
commission representative only for some contested cases. The
term "hearing officer" in existing subsection (5) has not been
included because SOAH utilizes the terms "Administrative Law
Judge" or "ALJ" instead. New subsection (6) defines "contested
case" utilizing the basic definition in the Texas Government
Code, §82001.003(1) and also includes references to sections
of the Texas Labor Code that address contested cases handled
by SOAH involving the Texas Workers’ Compensation Act
(Act). New subsection (7) defines the acronym "IRO" because
Independent Review Organizations, established in accordance
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with Insurance Code article 21.58C, perform certain reviews of
health care under the Act and their decisions may be reviewed
de novo in SOAH contested cases. Subsection (8) revises the
definition of "Party" to specifically include a state agency named
or admitted as a party because the commission and certain
other state agencies (for example, the State Office of Risk
Management) can be parties to SOAH contested cases. New
subsection (9) defines a "person” utilizing the basic definition in
the Texas Government Code, §2001.003(5). New subsection
(13) defines "TWCC Chief Clerk" because the TWCC Chief
Clerk is the person designated by the commission to receive
important forms, notifications, and other documents from SOAH
and persons and parties to SOAH contested cases.

Proposed new §148.2 includes the "Scope and Applicability” pro-
visions currently contained in §148.1 with clarifying changes.

New subsection (a) adds the term "contested case," as defined
in proposed new 8148.1 (relating to Definitions), to specify the
type of hearings and to add the words "before the SOAH" to limit
the applicability of these rules to contested cases where the Act
provides for SOAH hearings. Other changes clarify and update
the subsection.

New subsection (b) summarizes the cases that the commission’s
Chapter 148 rules will govern and specifies certain, related poli-
cies of the commission applicable to such cases (for example,
the burden of proof policies contained in proposed new §148.14
(relating to Burden of Proof)).

Proposed new subsection (c) incorporates the provisions of ex-
isting 8148.1(b) except that the reference to Texas Labor Code,
8408.023 is replaced with a reference to Texas Labor Code,
8408.0231 because the latter section is the section that includes
a right to a hearing. Also, the phrase "and in other cases not
subject to 8402.073(b) is added to clarify that the TWCC Com-
missioners render the final decision in cases not subject to Act,
8402.073(b).

Proposed new §148.3: (1) clarifies how a person or state agency,
including the staff of the commission, may send the commission
a request for a contested case hearing before SOAH; (2) spec-
ifies how the "deemed" date of receipt for a request will be de-
termined by the commission; (3) specifies how the commission
will handle requests for contested case hearings after initial de-
cisions are made in certain medical dispute cases; (4) specifies
that late filings will be dismissed; and (5) specifies how requests
for correction of clerical errors will be handled when made with a
request for a hearing. Existing §148.3(a) has been deleted and
replaced with new proposed subsection (a) to clarify the date,
under the various provisions of the Act, when the 20-day rule
limitations period for filing a request for a hearing begins.

New subsection (b) establishes the date when a request for a
hearing, other than a request made pursuant to Texas Labor
Code 8413.031 for certain medical disputes, will be deemed as
filed with TWCC.

New subsection (c) specifies requirements for a request for a
SOAH contested case hearing after an initial medical dispute
decision has been rendered either by the commission’s Medical
Review division for a medical fee dispute or an IRO for an appli-
cable medical necessity dispute. This subsection does not apply
to requests for SOAH hearings after an IRO decision with respect
to prospective medical necessity of spinal surgery (where such
requests must be filed in accordance with §133.308(v) of this title

(relating to Medical Dispute Resolution by Independent Review
Organization). In addition, this rule does not apply to case re-
views completed pursuant to the commission’s alternate medical
dispute process in accordance with §133.309 of this title (relat-
ing to Alternate Medical Necessity Dispute Resolution by Case
Review Doctor) because under that rule the decision of the case
review doctor constitutes the final administrative decision.

New subsection (d) clarifies that a request for a SOAH hearing
will be dismissed if filed later than twenty days after receipt of the
original medical dispute decision.

New subsection (e) specifies how a request for a SOAH hearing
will be handled by the commission if that request also contains a
request for correction of a clerical error in the original decision.

New subsection (f) addresses correction of clerical errors dis-
covered by the commission.

New subsection (g) specifies that the commission will send the
request for hearing to SOAH within 20 working days of receipt
unless a decision is withdrawn in accordance with proposed new
§148.8 of this title (relating to Withdrawal of Hearing Request) or
unless the parties have been notified of the commission’s intent
to revise the order or decision pursuant to subsections (e) or (f).
While decisions will be forwarded as soon as practical, the max-
imum period of time should allow the parties time to informally
resolve disputed matters and to then withdraw the request for
hearing or should allow the commission adequate time to initiate
a clerical correction process based upon information provided to
it or based upon its review of the prior decision.

New subsections (h) and (i) contain the provisions of existing
§148.3(c) and (d) but the term "adverse action" has been deleted
as unnecessary.

Proposed new §148.4 provides that the commission may revise
an order or decision of the Medical Review Division to correct a
clerical error either at the request of one or more parties to such
an order or decision or by decision of the commission’s Exec-
utive Director or his designee. This is a companion section to
proposed new §148.3 and, in contrast, only addresses correc-
tion of a clerical error not associated with a request for a hear-
ing. The procedures are similar to the procedures in proposed
new §148.3 except that the commission’s actions will be taken
not later than 30 days after a request for clerical correction is re-
ceived from a party and the commission’s action in any particular
request, shall either be to: (1) issue and deliver to the parties a
corrected order or decision, (2) advise the parties in writing that
the order or decision was correct as originally entered, or (3) ad-
vise the parties in writing that the order or decision cannot be
corrected pursuant to this section (for example, if the requested
clerical correction is not determined to be a clerical error issue).
If a clerical correction is made by decision of the commission’s
executive director or his designee, the correction may be made
either without notice to the parties (for example, concerning an
obvious error or errors requiring immediate correction) or by a
procedure that includes notice of the intended correction, a pe-
riod for receiving response, and action of the commission’s ex-
ecutive director or designee under the three options summarized
previously.

Proposed new 8148.5 includes provisions of existing §148.4 ex-
cept that existing subsections (a) and (d) have been deleted be-
cause related commission policies are addressed elsewhere (in
proposed new Chapter 149 and in the SOAH procedural rules).
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New subsection (a) contains provisions of existing §148.4(b) ex-
cept for: (1) revisions in accordance with the definitions in pro-
posed new §148.1 of this title (relating to Definitions); (2) addi-
tional language "and upon receipt of the docket number, location
and setting date from SOAH" to recognize information that must
be received from SOAH before a notice of hearing can be sentin
accordance with Texas Government Code, §2001.052; (3) addi-
tional language "a notice regarding failure to appear and default
judgments" to emphasize possible actions in a case pursuant to
SOAH'’s procedure rule at 8155.55 of title 1 (relating to Failure to
Attend Hearing and Default); and (4) additional language "...and
any rules involved, nature of the hearing..." to clarify that rules
will be specified only when any rules are involved and that the
nature of the hearing will be specified in compliance with Texas
Government Code, §2001.052(a)(1).

New subsection (b) contains provisions of existing §148.4(c) ex-
cept to use terms defined in proposed new §148.1 of this title (re-
lating to Definitions) and to clarify some of the notice information
requirements may be provided by the commission’s representa-
tive and, if so, would not be provided by the TWCC Chief Clerk.

Proposed new 8§148.6 includes the addition of "Texas" to the
"Austin, Travis County" location for SOAH contested case hear-
ings and deletes the provisions concerning appearing at the
hearing or participating by telephone conference call because
those procedures are specified in SOAH’s rule in 8§155.45 of
title 1 (relating to Participation by Telephone).

Proposed new §148.7 does not include the language contained
in current §148.7 because the SOAH rules of procedure in Chap-
ter 155 of Title 1 (relating to Rules of Procedure) preempt TWCC
procedural rules and because the SOAH rules address appear-
ance and representation generally. However, because the Act
contains specific requirements on representation of injured em-
ployees and insurance carriers and because the commission has
interpreted those requirements in its rules in Chapter 150 of this
title (relating to Representation Of Parties Before The Agency
Qualifications of Representatives), new §148.7 addresses the
additional qualification requirements for representatives of in-
jured employees and insurance carriers.

Proposed new §148.8 clarifies that a request for withdrawal of
hearing request should be sent to the TWCC Chief Clerk if the
written request for withdrawal is submitted before a case is re-
ceived by SOAH or after a proposal for decision is received from
SOAH. Otherwise, the request should be submitted to SOAH in
accordance with its procedure rules in Title 1, Chapter 155 (relat-
ing to Rules of Procedures). The last sentence of existing sub-
section (a) is deleted because a SOAH ALJ will make a legal
determination of whether any subsequent requests for hearing
constitute or include the same subject matters as a previous re-
quest for hearing and, if so, whether and how the subsequent
hearing should proceed. Subsection (b), addresses the com-
mission’s withdrawal of a medical dispute decision and should
result in reduced expenses for all parties. The decision-maker
will be able to withdraw or amend the small percentage of deci-
sions containing an obvious error, omission, or procedural defect
when identified in requests for hearing, without necessitating for-
mal hearings.

Proposed new §148.9 is the same as current §148.9 except for
substitution of the acronym "ALJ" for "Hearing Officer" in accor-
dance with the revised definitions in §148.1 of this title (relating
to Definitions).

Existing §148.10 (relating to Filing Instruments; Furnishing
Copies) has been deleted because such procedures are
addressed in SOAH'’s rules in Chapter 155 of Title 1 (relating
to Rules of Procedure). Proposed new 8148.10 provides that
a request for issuance of a subpoena shall be directed to the
TWCC Chief Clerk in the commission’s central office. SOAH
has noted in the adoption of its rule §155.31(e) in Title 1 (relating
to Discovery) that "... requests for issuance of subpoenas or
commissions (requiring depositions) shall be directed to the
referring agency. The absence of any reference to subpoenas
for witnesses at hearing means the referring agency’s subpoena
rules apply." (27 TexReg 3336). A request for a subpoena shall
include the following six requirements: (1) the actual subpoena,
attached to the request, for TWCC to execute, (2) the name
and address of the sheriff or constable to whom the subpoena
should be addressed on the actual subpoena, (3) a good faith,
itemized estimate of the anticipated, reimbursable costs that the
requestor will pay to the person being subpoenaed calculated in
accordance with §2001.089 of the Texas Government Code and
a deposit for the same amount in the form of a negotiable instru-
ment satisfactory to the commission, (4) as placed on the actual
subpoena: the name, address and title, if any, of the witness, the
date, time, and place where the witness is to appear and give
testimony, the docket number of the SOAH proceeding, and a
statement showing date of execution and return of the subpoena
to the TWCC Chief Clerk (to be completed by the constable or
sheriff upon service of the subpoena to the witness), (5) if the
subpoena is for the production of books, records, writing, or
other tangible items, a specific, detailed description of the items
sought to be produced along with the information in number (4)
above, and (6) a description of the reasonable steps to avoid
imposing undue burden or expense on the person served.

The information specified is necessary for the commission to is-
sue the subpoena under Texas Government Code §2001.089
and to provide the witness with specific instructions on where to
appear and, if applicable, what to bring. The deposit is required
under the authority of Texas Government Code §82001.089 and
2001.103. However, the party or agency requesting the sub-
poena is responsible for paying the applicable witness expenses
under Texas Government Code §2001.103(b). The requirement
for information showing "good cause" for the issuance of a sub-
poena is found in Texas Government Code §2001.089. One of
the elements of "good cause" is a showing that the information
sought from the witness is not available to the requestor from
other sources. Lueg v. Tewell, 572 S.W.2d 97, 102 (Tex. App.
- Corpus Christi 1978, no writ) citing Ex Parte Shepperd, 513
S.w.2d 813, 816 (Tex. 1974). Such case law interpreted "good
cause" when that showing was required under the Texas Rules
of Civil Procedure. While the "good cause" requirement subse-
quently was deleted in the Texas Rules of Civil Procedure, those
Rules do require a party requesting a subpoena to take reason-
able steps to avoid imposing undue burden or expense on the
person served. The requestor, as part of the information show-
ing good cause for the issuance of the subpoena, must provide a
description of the reasonable steps to avoid imposing undue bur-
den or expense on the person to be served with the subpoena.
Finally, if a person fails to comply with a subpoena, enforcement
actions provided in the rule are based upon authority provided
in Texas Government Code, §2001.201 or Texas Labor Code
§402.042(b)(3) and (9).

The commission solicits comments on possible alternatives that
would satisfy the APA requirement of a deposit to the commission
for the amount of anticipated costs to be incurred by the witness
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and the APA requirement upon the requesting party to pay the
witness for those costs.

Existing §148.11 (relating to APA Prehearing Conference) has
been deleted because its procedures have been preempted by
SOAH in accordance with §2003.050(b), Government Code and
SOAH'’s adoption of its procedural rules in Chapter 155 of Ti-
tle 1 (relating to Rules of Procedure). Proposed new §148.11
provides that a request for the issuance of a commission re-
quiring deposition shall be directed to the TWCC Chief Clerk in
the commission’s central office. SOAH has noted in the adop-
tion of its rule §155.31(e) in Title 1 (relating to Discovery) that
"...requests for issuance of subpoenas or commissions (requir-
ing depositions) shall be directed to the referring agency." (27
TexReg 3336). The proposed rule requires that a request for
issuance of a commission requiring deposition include: (1) the
actual commission requiring deposition, attached to the request,
for the TWCC Chief Clerk to execute; (2) the name and address
of the applicable officer to take the deposition; the date, time, and
place where either the witness is to appear and give testimony or
where the written responses are to be sent; a detailed descrip-
tion of any items the witness will be required to produce; and a
statement showing date of execution and return of the commis-
sion to the TWCC Chief Clerk (to be completed by the officer
designated to take the deposition upon service of the commis-
sion requiring deposition to that officer); (3) a good faith, itemized
estimate of the anticipated, reimbursable costs that the requestor
will pay to the person being deposed calculated in accordance
with §2001.094 and a deposit for the same amount in the form of
a negotiable instrument satisfactory to the commission; and (4)
coordination by the requestor with the other party or parties and
with the witness to determine a mutually agreeable location and
time for the attendance of the witness and a statement whether
such coordination has been made and whether the proposed lo-
cation and time is by mutual agreement with the parties and wit-
ness.

The information specified is necessary for the TWCC to issue
the commission requiring deposition, to provide the witness with
specific instructions on where to appear or send the written re-
sponses and, if applicable, what to bring, and to reduce the
expense to the commission and to other parties of having to
reissue one or more commissions requiring deposition because
the requestor had not attempted to coordinate an agreed time,
date, and, if applicable, place with the other party or parties and
with the witness. The deposit is required under the authority of
Texas Government Code §82001.094 and 2001.103. However,
a party or agency requesting the commission requiring deposi-
tion is responsible for paying the applicable witness expenses
under Texas Government Code §2001.103(b).

Proposed subsection (b) provides that the issuance of a com-
mission for an oral deposition is not required if the witness is a
party or is retained by, employed by, or otherwise subject to the
control of a party. This provision allows the parties to agree to
such depositions in accordance with SOAH’s rule at §155.31(n)
of Title 1 (relating to Discovery).

Proposed subsection (c) prohibits the taking of a deposition of a
member of an agency, board or commission after a hearing date
for the contested case has been set in accordance with Texas
Government Code §2001.095. Proposed subsection (e) refers to
special provisions of the APA concerning depositions, for exam-
ple, Texas Government Code §§2001.096, 2001.097, 2001.098,

2001.099, 2001.100, 2001.101, and 2001.102. Finally, if a per-
son fails to comply with a deposition, enforcement actions pro-
vided in the rule are based upon authority provided in Texas Gov-
ernment Code §2001.201 or Texas Labor Code §402.042(b)(9).

The commission solicits comments on possible alternatives that
would satisfy the APA requirement of a deposit to the commission
for the amount of anticipated costs to be incurred by the witness
and the APA requirement upon the requesting party to pay the
witness for those costs.

Existing §148.12 (relating to Request for Alternative Dispute
Resolution) has been deleted because such procedures are
addressed in SOAH’s rules in Title 1, §155.33(d) (relating to
Orders) and 8155.37 (relating to Settlement Conferences).
Proposed new 8148.12 contains the provisions in existing
§148.15 (relating to Ex Parte Communications).

Existing 8148.13 (relating to Discovery and Production of
Documents and Tangible Things for Inspection Copying or
Photographing) has been deleted because such procedures
are addressed in SOAH'’s rules in Title 1, 8155.31 (relating
to Discovery). Proposed new 8148.13 contains provisions
in existing §148.20 (relating to Recording the Hearing) with
revisions. Subsection (a) has been revised to delete provisions
now more fully addressed in SOAH’s rule in 8155.43 of Title
1 (relating to Making a Record of Contested Case) and clarify
that the petitioner in a contested case is responsible for all
costs associated with making a record of the hearing, including
the costs of the court reporter at the hearing and the costs of
the preparation of a verbatim record if one is required. Where
more than one party is seeking affirmative relief, such costs
will be assessed equally. The parties can agree to their own
arrangements for a court reporter or allocation of associated
costs among the parties. The commission finds the petitioner
as the proper party to pay such costs since the petitioner has
requested the hearing, e.g. disputing a previous decision in
a medical dispute or an action taken by the commission after
preliminary notices and opportunity for input have been received
and considered.

Subsection (b) provides that a party, electing to use a means
of making a record that is in addition to the means specified
in SOAH’s rules (currently 8155.43 of Title 1 relating to Making
a Record of Contested Case), is responsible for all associated
costs of making that record and, if a verbatim transcript is made,
shall provide SOAH and the commission with a copy of the au-
diotape or videotape free of charge. If a transcript is made, the
party shall provide the commission with the original of the tran-
script free of charge. The responsibility for such costs has been
made in accordance with Texas Government Code §2001.059(b)
and Texas Labor Code §402.064. The party requesting the ad-
ditional services should pay for those services. In addition, the
commission often has a need to review the record of the hear-
ing, for example, the videotape or other type of transcript. In an
appropriate case, the commission staff may confirm, in writing,
that the copy is either not needed or that the delivery of the copy
can be delayed for a specified period of time or until a specified
event occurs.

Existing §148.14 (relating to Subpoenas; Depositions) has been
deleted because both discovery devices are now covered in pro-
posed new §8148.10 (relating to Hearings Subpoenas to Compel
Attendance and Subpoenas Duces Tecum) and 148.11 (relat-
ing to Commissions to Compel Attendance for Deposition). Pro-
posed new 8148.14 specifies the particular sections of the Act
where the commission will have the burden of proof in hearings.
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These include hearings on sanctions under 8402.072, sanctions
on a doctor or an insurance carrier under §408.0231, identifica-
tion of a hazardous employer based, at least in part, upon a fatal-
ity under 8411.0415, findings by the commission relating to haz-
ardous employers under §411.049, and administrative penalty
assessments and other sanctions under 88415.021, 415.023,
415.032, and 415.034.

The burden of proof will be upon the party seeking relief in hear-
ings conducted pursuant to 8408.024 (when an insurance car-
rier seeks to be relieved of liability for health care that otherwise
would be payable), §413.031 (when a party seeks to change the
result of an initial medical dispute decision rendered by the com-
mission’s Medical Review division or an Independent Review Or-
ganization), and 8413.055 (when a party disputes an interlocu-
tory medical order issued by the commission pursuant to the rig-
orous requirements of §133.306 of this title (relating to Interlocu-
tory Orders for Medical Benefits)). In each of these situations the
party requesting the hearing is either seeking: (1) to overturn a
previous decision of the commission after a previous proceed-
ing has been held in which the party has had the opportunity to
present its position and support its position or (2) is seeking to
overturn liability normally established for a medical benefit under
other provisions of the Act and the commission’s rules. Setting
the burden of proof upon the party contesting an earlier decision
is in accordance with general judicial practices and encourages
finality (and resulting reduction in dispute costs to system partic-
ipants) of the original decision.

The burden of proof will be upon the Certified Self-Insurer in
hearings conducted under 8407.046 (concerning revocation of
a certificate of authority to self-insure) because §407.046(d) of
the Act impliedly places that burden by stating: "If the certified
self-insurer fails to show cause why the certificate should not
be revoked, the commission immediately shall revoke the certifi-
cate." In addition, the burden of proof will be upon the Certified
Self-Insurer in hearings conducted under 8407.133 (for failure to
pay an assessment to the Texas Certified Self-Insurer Guaranty
Association (TCSIGA) under Texas Labor Code §8407.124 and
407.125) because the Certified Self-Insurer will be attempting to
overturn an assessment, determined in part by TCSIGA under
criteria specified in those sections of the Texas Labor Code and
the provisions in Chapter 407 of the Texas Labor Code that as-
sign to TCSIGA vital roles to fulfill (for example, §407.042 requir-
ing the approval of TCSIGA before the commission votes to issue
a certificate of authority and 8407.130 specifying TCSIGA as a
party in interest in a proceeding involving a workers’ compen-
sation claim against an impaired employer whose compensation
obligations have been paid or assumed by TCSIGA. The burden
of proof shall be upon the party challenging the decision of the
Director of the commission’s Self-Insurance division in hearings
conducted under §407.066 because that decision was made af-
ter input from various parties, who can present their various po-
sitions and support those positions prior to the rendering of the
Director’s decision.

The burden of showing a timely filing or good cause when an al-
legation of untimely filing has been made rests with the employer
under §120.2 of this title (relating to Employer’s First Report of
Injury) because §120.2 establishes that burden of proof.

Subsection (b) specifies an exception to proof by preponderance
of the evidence for IRO appeals. Section 133.308(w) of this title
(relating to Medical Dispute Resolution by Independent Review

Organizations) provides: "In all appeals from reviews of prospec-
tive or retrospective necessity disputes, the IRO decision has
presumptive weight."

Existing §148.15 (relating to Ex Parte Communications) has
been deleted because the same provisions are contained in
proposed new 8148.12. Proposed new 8148.15 contains the
provisions of existing §148.22 with revisions.

Subsection (a) lists the types of hearings where the SOAH ALJs
render final decisions in accordance with §402.073(b) of the Act
(relating to Cooperation With State Office of Administrative Hear-
ings).

The provisions of existing §148.22(b) thru (d) have not been in-
cluded in proposed new §148.15 because of the preemption by
SOAH in accordance with §2003.050(b), Government Code and
SOAH'’s adoption of its procedural rules in Chapter 155 of Title 1
(relating to Rules of Procedure) and because Texas Labor Code
8401.021(1)(A) specifically excludes Subchapter F of the APA
as a subchapter that governs a proceeding or hearing under the
Act. Subchapter F of the APA includes §2001.141 that specifies
the requirements for findings of fact and conclusions of law, sep-
arately stated, among other requirements of a final order. Texas
Labor Code §401.021(1)(D) does include §2001.141(c) that pro-
vides: "Findings of fact may be based only on the evidence and
on matters that are officially noticed.”

New subsection (b) includes the compliance provisions in exist-
ing §148.22(e) with revisions: (1) to change the term "hearing
officer" to "ALJ" consistent with proposed section 148.1 (relating
to Definitions); (2) to add language that will notify the recipient
of the order in a compliance action of the date the compliance
action must be completed, to determine the date of receipt of the
order according to §102.5 of this title (relating to General Rules
for Written Communications to and from the Commission), and
to ensure that any administrative penalty is specified as a cer-
tain dollar amount and that the order will specify a period of time
for payment of any administrative penalty not to exceed 30 days
from the date that the order is received; and (3) to delete the
last, existing sentence as unnecessary. Compliance orders must
have language necessary to ensure that the recipient of such or-
ders knows exactly what is required and when such action needs
to be taken. In addition, if timely action does not occur as or-
dered, the Commission will be able to take proper enforcement
actions.

New subsection (c) specifies the manner of service of SOAH
decisions to allow such service to be accomplished by a verifi-
able means that must be documented in the hearing file. This
change recognizes existing and future changes in technology as
well as the need for documentation of the service so that TWCC
can take any necessary further actions (for example, actions that
may be needed to enforce orders) after it receives the hearing
file from SOAH. For the same reasons, additional language has
been added to ensure that service by personal delivery is docu-
mented to contain the date of delivery and the person, any busi-
ness title, and the person’s business address that received the
delivery.

New subsection (d) contains the provisions in current
§148.22(h), with revisions. This subsection specifies the
date when a SOAH decision becomes final. Current provisions
are revised: (1) to change the term "hearing officer" to "ALJ"
consistent with proposed section 148.1 (relating to Definitions);
(2) to specify the date as the date of receipt determined in
accordance with §102.5 of this title (relating to General Rules
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for Written Communications to and from the Commission); and
(3) to delete the last, existing sentence as unnecessary. The
added provisions should ensure that the date a SOAH decision
becomes final is determined consistently.

New subsection (e) contains the provisions of existing §148.22
(i) that the SOAH decision constitutes the exhaustion of admin-
istrative remedies with two revisions: (1) the term "hearing offi-
cer" is changed to "ALJ" consistent with proposed section 148.1
(relating to Definitions), and (2) a clarification that no motion for
rehearing is required pursuant to the APA or otherwise.

New subsection (f) contains the provisions for judicial review un-
der the authority of the Act and the APA.

Proposed new 8148.16 contains the provisions of existing
§148.23.

Subsection (a) has been revised to replace the reference to
§408.023 of the Act with §408.0231 of the Act because the latter
is the section that includes a right to a hearing. Additional lan-
guage has been added to reference other possible cases under
8402.073(b) of the Act that require a proposal for decision. The
last sentence of existing §148.23(a) has been deleted because
the procedures have been preempted by SOAH in accordance
with §2003.050(b), Government Code and SOAH’s adoption of
its procedural rules in Chapter 155 of Title 1 (relating to Rules
of Procedure) and specifically §155.59 (relating to Proposal for
Decision).

Subsection (b) describes the basis for the proposal for decision,
requires it be in writing and contain information cited in proposed
new §149.9 of this title (relating to Proposals for Decision in ac-
cordance with the Act, §8402.072, 407.046, and 408.0231).

New subsection (c) requires that SOAH furnish the proposal for
decision to the TWCC Chief Clerk and that SOAH shall furnish
the proposal for decision, by verifiable means, to the parties to
the hearing and retain information on the date, address, person
or entity served and the means of service to the parties to the
hearing. These revisions will allow TWCC to determine the date
of service of the proposal for decision so that the due dates for
any exceptions by the parties can be determined.

New subsection (d) addresses the filing of briefs and exceptions
to the proposal for decision and requires that the parties fur-
nish their briefs and exceptions both to the SOAH ALJ and to
the TWCC Chief Clerk so that commission staff may monitor the
case and expeditiously make preparations for presentation of the
case to the Commissioners.

New subsection (e) contains the provisions of existing
§148.23(g) revised to require that the parties furnish their
briefs and replies both to the SOAH ALJ and to the TWCC
Chief Clerk so that commission staff may monitor the case and
expeditiously make preparations for presentation of the case to
the Commissioners. In addition, the ten-day time limit would be
changed to 15 days in accordance with SOAH’s rule at §155.59
of Title 1 (relating to Proposal for Decision).

New subsection (f) contains the provisions of existing §148.23(h)
revised to provide that the TWCC commissioners shall consider
a case no later than 120 days either from the date the SOAH ALJ
provides a proposal for decision or, if any exceptions or replies
are filed by the parties, then the date of the ALJ's comments or
response to such exceptions or replies. If the ALJ communicates

to the commission that no ALJ response will be made to the ex-
ceptions or replies of the parties, the date of that ALJ communi-
cation to the commission will be the date when the 120 days com-
mences. If the ALJ does not respond after exceptions or replies
are filed, the 120-day period commences upon expiration of the
15-day period allowed for the ALJ response in SOAH’s rules at
§155.59(c)(4) of Title 1 (relating to Proposal for Decision). In ad-
dition, notification of the final decision of the Commissions will
be made by verifiable means to reflect past and future changes
in technology. The last sentence of existing §148.23(h) is not in-
cluded and is no longer necessary because the applicable pro-
visions are contained in §102.5 of this title (relating to General
Rules for Written Communications to and from the Commission).

New subsections (g) and (h) contain the provisions of existing
§148.23(i) revised to clarify that no motion for rehearing will be
considered. No motion for rehearing will be considered because
§401.021(1)(A), Labor Code specifically excludes Subchapter
F of the APA as a subchapter that governs a proceeding or
hearing under the Act. Subchapter F of the APA includes
§82001.145, 2001.146, and 2001.147 concerning motions for
rehearing. Judicial review is in accordance with the Act and the
APA 882001.171, 2001.172, and 2001.174.

Proposed new 8§148.17 contains the provisions of existing
§148.24 revised to : (1) change the term "hearing officer" to
"ALJ" consistent with §148.1 of this title (relating to Definitions),
(2) correct a reference to proposed §148.15(c) of this title, and
(3) to note that the charged party shall file with the TWCC Chief
Clerk rather than the commission’s executive director.

Proposed new 8§148.18 contains the provisions of existing
§148.25, revised to change the term "hearing officer" to "ALJ"
consistent with 8148.1 of this title (relating to Definitions).

Proposed new 8§148.19 contains the provisions of existing
§148.26 revised to include videotape, if that method was used
in the SOAH hearing.

Proposed new §148.20 revises and clarifies the provisions in ex-
isting §148.27.

Subsection (a) specifies the amounts determined under the APA
§2001.103 as the maximum amounts of reimbursement for a
non-party witness who is subpoenaed or required to participate
in a deposition.

Subsection (b) places the responsibility upon the party who is
requesting the subpoena, the commission requiring deposition,
or otherwise compelling the attendance of a witness, to pay the
reasonable and necessary expenses of such witness in accor-
dance with the APA, §2001.103(b).

Subsection (c) specifies that a party’s failure to pay required wit-
ness expenses shall be deemed a violation of a commission rule.

Subsection (d) contains the documentation and information re-
quired by the commission from the party requesting the sub-
poena or commission requiring deposition, prior to refund of the
deposit made under proposed §148.10(b)(3) or §148.11(d)(3).
Such documentation and information is needed because: (1) the
commission has previously issued the subpoena or commission
requiring deposition that commands the witness to appear, (2)
the party requesting the subpoena or commission requiring de-
position is required to pay the reasonable and necessary costs
of the witness, (3) any failure by the party to pay the required
witness expenses may result in the witness seeking assistance
from the commission for the unpaid but incurred expenses, (4)
the commission has not been appropriated funds for payment of
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such expenses, and (5) the required deposit from the requesting
party may be needed to resolve any failure of the party to pay
the expenses of a non-party witness.

Proposed new 8148.21 contains the provisions in existing
8148.28 revised to include the authority in the APA §2001.177
for the commission to require the party requesting judicial review
to pay the expenses of preparing a certified copy of the entire
record of the case.

Proposed new §148.22 specifies that a person commits an ad-
ministrative violation by violating a commission rule if that person
fails to comply with an order of the ALJ. Persons and parties, ei-
ther participating in SOAH hearing or required to be witnesses in
such hearings, must comply with ALJ orders. If noncompliance
occurs, then TWCC may take administrative sanction actions as
authorized under the Act.

Proposed new 8148.23 specifies that any final order of SOAH
is a final order of the commission and may be enforced by the
commission under the Act, the APA, or commission rules. In
addition, if an interim SOAH order survives the entry of a final
order, the sending of a proposal for decision to the commission,
or the dismissal or withdrawal of a case, such interim order will
be considered an order of the commission and may be enforced
by the commission in a manner permitted by the Act, the APA,
or the rules of the commission. Examples of such orders are
specified as orders to reimburse, orders to pay reasonable and
necessary medical costs, orders to pay administrative fines, or-
ders to refund, orders assessing attorney fees, orders assessing
costs, and orders imposing discovery sanctions. This new sec-
tion should provide additional support to ensure compliance with
SOAH orders.

Allen McDonald, director of the commission’s Medical Review di-
vision, has determined that for the first five-year period the pro-
posed sections are in effect there will be fiscal implications for
state or local governments as a result of enforcing or adminis-
tering the new sections. While the dollar amounts of the fiscal
implications cannot be determined because of the uncertainty
of the number of hearings to be held in the future, costs for the
hearings held by the State Office of Administrative Hearings will
be reimbursed by the commission as required by law.

Allen McDonald, director of the commission’s Medical Review
division, has also determined that for each year of the first five
years the new sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
to provide fair and efficient procedures for the conduct of those
commission contested case hearings which will be conducted
by State Office of Administrative Hearings administrative law
judges.

The anticipated economic costs to persons who are required
to comply with the rule as proposed cannot be accurately es-
timated. There may be economic costs to persons who are re-
quired to comply with the sections as proposed due to filings
of contested case documents being made at SOAH as well as
with the TWCC Chief Clerk. There also may be economic costs
to persons who request the commission to issue subpoenas or
commissions requiring depositions due to the requirements to
make a deposit of costs with the commission and the require-
ment to pay withess expenses. The amount of any additional
costs to persons due to the filing requirements cannot be accu-
rately estimated because the number of filings in a case varies
depending on many factors. The amount of any economic costs
due to the commission’s process and requirements for issuing

subpoenas and commissions requiring depositions cannot be
accurately estimated because the number of such requests and
the costs that may be incurred by the witnesses could vary sub-
stantially. In addition, the cost of mailing a filing is generally de-
pendent on the weight of the mailed documents. There may,
also, be reduced costs in hearings for many parties in hearings
involving issues of medical fees and services because of the pro-
cedures allowing for the commission to correct clerical errors in
medical dispute decisions. There will be no adverse economic
impact on small or micro-businesses. There will be no difference
in anticipated costs of compliance for small businesses as com-
pared to large businesses.

Comments on the proposal must be received by 5:00 p.m., April
4, 2005. You may comment via the Internet by accessing the
commission’s website at www.twcc.state.tx.us and then click-
ing on "Rules" and then clicking on "Proposed Rules for Com-
ment." This medium for commenting will help you organize your
comments by rule chapter. You may also comment by emailing
your comments to RuleComments@twcc.state.tx.us or by mail-
ing or delivering your comments to Linda Velasquez, Legal Ser-
vices, Mailstop #4-D, Texas Workers’ Compensation Commis-
sion, 7551 Metro Center Drive, Suite 100, Austin, Texas 78744.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those com-
ments, or based upon the commissioners’ action at the public
meeting, the rules as proposed for repeal, may be repealed or
may be repealed only in part. Persons in support of the rules
repeal, as proposed, in whole or in part, may wish to comment
to that effect.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,
Austin, Texas) on a date to be announced. Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 804-4430
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

28 TAC 8§8148.1 - 148.28

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Workers' Compensation Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repealed rules are proposed under the Texas Labor Code,
8401.021(1), which specifies the provisions of the Administrative
Procedure Act that are applicable to the commission; §402.061,
which authorizes the commission to adopt rules necessary to
administer the Texas Workers’ Compensation Act; §402.071,
which specifies that the commission shall establish qualifications
for "representatives” as defined by §401.011(37), Texas Labor
Code; 8402.072, which specifies that only the commission may
impose certain types of sanctions; 8402.073, which authorizes
SOAH to conduct certain hearings; 8407.046(b) and (c), which
authorizes a hearing when the commission proposes to revoke
a certificate of authority granted to a certified self-insurer;
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8407.066, which provides for a hearing after the director of the
commission’s division of self-insurance regulation resolves a
dispute concerning the deposit, renewal, termination, release,
or return of all or part of the security, liability arising out of
the submission or failure to submit security, or the adequacy
of the security or reasonableness of the administrative costs,
including legal fees, that arise among: a surety, an insurer of an
agreement of assumption and guarantee of workers’ compen-
sation liabilities, an issuer of a letter of credit, a custodian of the
security deposit, a certified self-insurer, or the Texas Certified
Self-Insurer Guaranty Association; §407.133, which authorizes
the commission, after a hearing, to suspend or revoke the
certificate of authority to self-insure of a certified self-insurer
who fails to pay an assessment required under 8§407.124, Texas
Labor Code; 8407.023, which authorizes the commission to
establish criteria for deleting doctors from the commission’s list
of approved doctors; §408.0231(e), which provides for a hearing
on certain sanctions by the commission against a doctor or
insurance carrier; 8408.024, which authorizes a hearing if the
commission intends to relieve an insurance carrier of liability
for health care that is furnished by a health care provider or
another person selected in a manner inconsistent with the
requirements of Subchapter B, Chapter 408, Texas Labor Code;
8411.0415, which provides that the commission may request a
hearing if the commission determines that the case history of
an employee’s fatality indicates that the employer or the work
environment was a proximate cause of the fatality, §411.042,
which providers for the notification process by the commission
to identify an employer as a hazardous employer; §411.049(b),
which provides for a hearing for an employer to contest findings
of the commission under the Hazardous Employer Program;
8413.014, which authorizes the commission to adopt rules
that provide that preauthorization and concurrent review are
required for specified health care treatments and services;
8413.031(k), which provides for a SOAH hearing after the
original decision in certain medical disputes; 8§413.055 that
provides a hearing to a party that disputes an interlocutory
order of the commission for the payment of all of part of medical
benefits; §415.021, which authorizes the commission to assess
administrative penalties against a person who commits an
administrative violation and to enter a cease and desist order
against a person who engages in certain types of conduct;
§415.032, which provides the commission’s notification process
for a possible administrative violation and the request for hearing
process by the charged party; 8415.034(a), which provides
for a hearing to contest administrative violation sanctions by
the commission; and Texas Government Code, 8§2001.003,
which provides definitions of terms used in the Administrative
Procedure Act; 82001.061, which prohibits certain types of ex
parte communications in hearings; §2001.062, which provides
the process for a decision by the state agency after SOAH has
issued a proposal for decision; §2001.089, which provides for
the process for a state agency to issue a subpoena; §2001.090
which provides for official notice of certain evidence and for use
of the special skills or knowledge of the state agency and its staff
in evaluating evidence; §2001.094, which provides the process
for a state agency to issue a commission requiring deposition;
§§2001.171, 2001.174, 2001.176, and 2001.177, which provide
a process for judicial review after a final administrative decision
has been rendered in a contested case hearing and which
authorize a state agency, by rule, to require a party who appeals
such a decision to pay all or a part of the cost of preparation
of the original or a certified copy of the record of the agency

proceeding that is required to be sent to the reviewing court;
and 82003.050 concerning procedural rules by SOAH.

No other code, statute or article is affected by this rule action.

§148.1. Scope and Applicability.

§148.2. Definitions.

§148.3. Requesting a Hearing.

§148.4. Notice of Hearing.

§148.5. Satement of Matters Asserted.

§148.6. \enue.

§148.7. Appearance and Representation.

§148.8. Withdrawal of Hearing Request.

§148.9. Informal Disposition.

§148.10. Filing Instruments; Furnishing Copies.
§148.11. APA Prehearing Conference.

§148.12. Request for Alternative Dispute Resolution.
§148.13. Discovery and Production of Documents and Tangible

Things for Inspection, Copying or Photographing.

§148.14. Subpoenas; Depositions.

8§148.15. Ex Parte Communications.

§148.16. Conduct and Decorum.

8148.17. Hearing Officer’s Authority.

§148.18. Parties Rightsin Hearings.

§148.19. Failure To Appear.

§148.20. Recording the Hearing.

§148.21. Evidence.

§148.22. Decision of the Hearing Officer.

§148.23. Proposal for Decision by the Hearing Officer.
§148.24. Special Provisions for Administrative Penalties.
8§148.25. Record of the Hearing.

§148.26. Transcript or Duplicate of the Hearing Audiotape.
8148.27. Reimbursement, Travel Expenses, and Fees for Wtnesses

and Deponents.

§148.28. Expenses To Be Paid by Party Seeking Judicial Review.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500773

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

28 TAC 8§8148.1 - 148.23

The new rules are proposed under the Texas Labor Code,
8§401.021(1), which specifies the provisions of the Adminis-
trative Procedure Act that are applicable to the commission;
8402.061, which authorizes the commission to adopt rules
necessary to administer the Texas Workers’ Compensation Act;
8402.071, which specifies that the commission shall establish
gualifications for "representatives" as defined by §401.011(37),
Texas Labor Code; 8402.072, which specifies that only the com-
mission may impose certain types of sanctions; §402.073, which
authorizes SOAH to conduct certain hearings; 8407.046(b)
and (c), which authorizes a hearing when the commission pro-
poses to revoke a certificate of authority granted to a certified
self-insurer; 8407.066, which provides for a hearing after the
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director of the commission’s division of self-insurance regulation
resolves a dispute concerning the deposit, renewal, termination,
release, or return of all or part of the security, liability arising out
of the submission or failure to submit security, or the adequacy
of the security or reasonableness of the administrative costs,
including legal fees, that arise among: a surety, an insurer of an
agreement of assumption and guarantee of workers’ compen-
sation liabilities, an issuer of a letter of credit, a custodian of the
security deposit, a certified self-insurer, or the Texas Certified
Self-Insurer Guaranty Association; 8§407.133, which authorizes
the commission, after a hearing, to suspend or revoke the
certificate of authority to self-insure of a certified self-insurer
who fails to pay an assessment required under 8407.124, Texas
Labor Code; 8407.023, which authorizes the commission to
establish criteria for deleting doctors from the commission’s list
of approved doctors; §408.0231(e), which provides for a hearing
on certain sanctions by the commission against a doctor or
insurance carrier; 8408.024, which authorizes a hearing if the
commission intends to relieve an insurance carrier of liability
for health care that is furnished by a health care provider or
another person selected in a manner inconsistent with the
requirements of Subchapter B, Chapter 408, Texas Labor Code;
8411.0415, which provides that the commission may request a
hearing if the commission determines that the case history of
an employee’s fatality indicates that the employer or the work
environment was a proximate cause of the fatality, §411.042,
which providers for the notification process by the commission
to identify an employer as a hazardous employer; §411.049(b),
which provides for a hearing for an employer to contest findings
of the commission under the Hazardous Employer Program;
8413.014, which authorizes the commission to adopt rules
that provide that preauthorization and concurrent review are
required for specified health care treatments and services;
8413.031(k), which provides for a SOAH hearing after the
original decision in certain medical disputes; 8413.055 that
provides a hearing to a party that disputes an interlocutory
order of the commission for the payment of all of part of medical
benefits; 8415.021, which authorizes the commission to assess
administrative penalties against a person who commits an
administrative violation and to enter a cease and desist order
against a person who engages in certain types of conduct;
8415.032, which provides the commission’s notification process
for a possible administrative violation and the request for hearing
process by the charged party; §415.034(a), which provides
for a hearing to contest administrative violation sanctions by
the commission; and Texas Government Code, §2001.003,
which provides definitions of terms used in the Administrative
Procedure Act; 82001.061, which prohibits certain types of ex
parte communications in hearings; §2001.062, which provides
the process for a decision by the state agency after SOAH has
issued a proposal for decision; §2001.089, which provides for
the process for a state agency to issue a subpoena; §2001.090
which provides for official notice of certain evidence and for use
of the special skills or knowledge of the state agency and its staff
in evaluating evidence; §2001.094, which provides the process
for a state agency to issue a commission requiring deposition;
§82001.171, 2001.174, 2001.176, and 2001.177, which provide
a process for judicial review after a final administrative decision
has been rendered in a contested case hearing and which
authorize a state agency, by rule, to require a party who appeals
such a decision to pay all or a part of the cost of preparation
of the original or a certified copy of the record of the agency
proceeding that is required to be sent to the reviewing court;
and §2003.050 concerning procedural rules by SOAH.

No other code, statute or article is affected by this rule action.
§148.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Act--The TexasWorkers Compensation Act, TexasLa-
bor Code, §8401.001 et. seq.

(2) Administrative Law Judge or ALJ--The administrative
law judge (ALJ) designated by the State Office of Administrative Hear-
ings (SOAH) to preside over the hearing.

(3) APA--The Administrative Procedure Act, as specified
in the Government Code, Chapter 2001.

(4) Commission--The Texas Workers Compensation
Commission.

(5) Commission Representative--The attorney or represen-
tative that may be designated by the executive director of the commis-
sion to represent the commission.

(6) Contested Case--A proceeding held by the State Office
of Administrative Hearings in which the legal rights, duties, or priv-
ileges of a party are to be determined by an agency after an opportu-
nity for adjudicative hearing as defined in the Texas Government Code,
§2001.003, subject, however, to the provisions of the Act as codified
in the Texas Labor Code, Title 5, Subtitle A, including §8401.021(1),
411.049, 413.031, 413.055, 415.034, 402.073, 407.046, and 408.0231,
408.023, 408.024 and the rules adopted by the commission, in partic-
ular this chapter.

(7) IRO--An Independent Review Organization, estab-
lished in accordance with Insurance Code article 21.58C, performing
reviews of health care under the Act.

(8) Party--A person or state agency named or admitted as
aparty.

(9) Person--An individual, partnership, corporation, asso-
ciation, governmental subdivision, or public or private organization that
is not a state agency as defined in the APA.

(10) Petitioner--The person who hasfiled awritten request
for ahearing in accordance with these procedures.

(11) Respondent--The person responding to the peti-
tioner’'s request for a hearing.

(12) SOAH--The State Office of Administrative Hearings.

(13) TWCC Chief Clerk--The Chief Clerk of Proceedings
within the Hearings Division in the central office of the commission.

§148.2. Scope and Applicability.

(8 Scopeoftheserules. Except for benefit disputes, governed
by chapters 140, 142, and 143 of this title (relating to Dispute Reso-
lution-General Provisions; Dispute Resol ution-Benefit Contested Case
Hearing; and Dispute Resolution-Review by the Appeals Panel), these
rules govern all contested case hearings to adjudicate disputes before
the SOAH arising under the Act.

(b) Coordination with SOAH’s Procedural Rules. The proce-
dural rules of the commission govern the following procedural matters
and also provide related policies of the commission:

(1) mattersarising before acase istransferred by the com-
mission to SOAH;

(2) mattersarising after aproposal for decision or after the
entire case is received from SOAH;
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(3) requestsfor theissuance of asubpoenaand related mat-

(4) requests for issuance of a commission requiring depo-
sition and related matters.

(c) Applicability of the Administrative Procedure Act. The sec-
tions of the APA enumerated in the Texas Labor Code, 8§401.021(1),

(1) contain a statement indicating that it is a request for a
hearing;

(2) include a copy of the findings and decision on which a
hearing is being requested; and

(3) be signed by a requestor or respondent as defined by
§133.305 of this title (relating to Medical Dispute Resolution - Gen-

apply to the hearings governed by this chapter. In hearings involving

eral), or its representative.

those sanctions defined by the Act, §§402.072, 407.046, 408.0231, and
in other cases not subject to 8402.073(b), the commissionersrender the
final decision and the provisions of the APA, §2001.062 will be fol-
lowed.

§148.3. Requesting a Hearing.

(8 When requests are due. The person requesting a hearing
shall file awritten request addressed to the TWCC Chief Clerk, in ac-
cordance with the instructions provided in the TWCC notice letter re-
garding submission of an appedl, not later than 20 days after:

(1) receipt of afindings and decision from the medical re-
view division on areview of amedical service or a medical fee under
the Act, 8413.031(a), (b), (c), and (k), or;

(2) receipt of an IRO decision under the Act, §413.031, ex-
cept with respect to a prospective necessity dispute regarding spinal
surgery in which case the request shall be filed in accordance with
§133.308 of this title (relating to Medical Dispute Resolution by In-
dependent Review Organization), or;

(3) receipt of acommission refund order issued pursuant to
acommission audit or review;

(4) receipt of an interlocutory order for payment under the

(6) receipt of anotice of identification as a hazardous em-
ployer under the Act, 8411.042; or

(7) receipt of anoticeof sanction under the Act, §408.0231;

or

(8) receipt of a notice of the intent of the commission to
determine the lega rights, duties, or privileges of a party within the
scope of §148.2 of thistitle (relating to Scope and Applicability).

(b) Date deemed filed or received. When areguest for a hear-
ing is addressed to the TWCC Chief Clerk but is sent to an office other
than the TWCC Chief Clerk, the datefiled or received shall be the date
the request is received in the central office. When arequest for a hear-
ing is not addressed to the TWCC Chief Clerk, it will not be consid-
ered as received by the Commission unless it is actually received by
the TWCC Chief Clerk. Otherwise, arequest for a hearing is deemed
filed as of the date of the TWCC date stamp placed on the document or
other evidence of receipt.

(c) Requests under 8413.031 of the Act. If the request for a
hearing is based on areceipt of afindings and decision from the med-
ical review division on a review of amedical service or amedical fee
under the Act, §413.031, or receipt of an IRO decision under the Act,
§413.031, (except with respect to a prospective necessity dispute re-
garding spinal surgery in which case the request shall befiled in accor-
dance with §133.308 of thistitle (relating to Medical Dispute Resolu-
tion by Independent Review Organization and except with respect to
disputes handled in accordance with §133.309 of thistitle (relating to
Alternate Medical Necessity Dispute Resolution by Case Review Doc-
tor)), to be deemed arequest for hearing the request shall:

(4) include a certificate of service demonstrating that the
request has been sent to the other party in accordance with the require-
ments of §133.307 of thistitle (relating to Medical Dispute Resolution
of aMedical Fee Dispute), or §133.308 of thistitle (relating to Medical
Dispute Resolution by Independent Review Organization) in substance
asfollows. "I hereby certify that | have on this day of

,20__, served acopy of the attached instrument on (state
the name of the other parties on whom a copy was served) by (state the
manner of service.)"

(d) Latefilings. A written request for hearing filed with the
TWCC Chief Clerk later than 20 days after receipt of a notice of a
meatter set forth in subsection (&) of this section shall be dismissed.

(e) Request for correction of clerical error. If the request for
hearing is arequest to correct aclerical error, the executive director, or
the director’ sdesignee, may at any time prior to delivery of the request
for a hearing to SOAH, revise the order or decision to correct the cler-
ical error.

(1) When aparty requests a correction of clerical error and
intends that request to constitute a request for hearing pursuant to this
section, the request shall:

(A) meet al of the requirements of subsection (c) (1) -
(4) of this section;

(B) include markings on a copy of the findings and de-
cision indicating the alleged error; and

(C) dtate the requested correction, and the reasons for
making it.

(2) A party affected by the proposed correction to the or-
der or decision may file aresponse to the request with the TWCC Chief
Clerk no later than 10 days after receipt of a party’ s request for correc-
tion of clerica error.

(3) After notice and opportunity to respond under para-
graph (2) of this subsection, the commission shall either:

(A) issue and deliver to the parties a corrected order or
decision; or

(B) deliver the request for hearing to SOAH.

(f) Correction of clerical error discovered by commission.
Upon receipt of a request for hearing, the executive director, or the
director’ s designee, may at any time prior to delivery of the request for
a hearing to SOAH, advise the parties in writing by verifiable means
of the commission’s intent to revise the order or decision to correct

(1) Any party affected by the proposed correction to the or-
der or decision may file aresponse to the notice with the TWCC Chief
Clerk no later than 10 days after receipt of the notice of the commis-
sion’'s intent to revise the order or decision.

(2) Following notice of the commission’s intent to revise
the order or decision, and after notice and opportunity to respond under
paragraph (1) of this subsection, the commission shall either:
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(A) issue and send to the parties a corrected order or
decision; or

(B) send the request for hearing to SOAH.
(g) Déliveryof request. Thecommission shall send the request

(e) Correction of clerical error on the motion of the executive
director or the executive director’s designee. When a clerical error
is corrected on the decision of the executive director or the executive
director’s designee, a copy of the corrected order or decision will be
deliveredto all affected parties. A clerical error may becorrected onthe

for ahearing to SOAH within twenty working days of receipt, if the de-
cision hasnot been withdrawn under the provisions contained in §148.8

decision of the executive director or the executive director’s designee
without prior notice to the parties.

of thistitle (relating to Withdrawal of Hearing Request), unlessthe par-
ties have been notified of the commission’ sintent to revise the order or
decision pursuant to subsections (€) or (f) of this section.

(h) Notice of alleged violation. If the notice is a notice of al-
leged violation, the person charged must file an answer not later than
the 20th day after the date of receipt of the notice. The answer must

(f) Notice of intent to revise decision or order at discretion of
executive director or director’s designee. Notwithstanding the provi-
sions of subsection (€) of this section, when the executive director or
the director’s designee intends to correct a clerical error, at the discre-
tion of the executive director or the director’s designee, a notice may
be sent advising the partiesin writing by verifiable means of theintent

either consent to the proposed sanction, and remit the amount of the
penalty, if any, or request a hearing.

(i) Commission request for hearing. Notwithstanding the pro-

to revise the order or decision to correct the clerical error.

(1) Any party affected by the order or decision may file a
response to the notice with the medical review division no later than 10

visions of subsection (&) of this section, the commission may request a
hearing as permitted by the Act and the implementing rulesto the Act,

days after receipt of the notice of the commission’sintent to revise the
order or decision.

including, but not limited to the Act, §407.046(b) and §411.0415(c).

8148.4. Correction of Clerical Error in Medical Review Division De-
cisions or Orders Absent a Request For Hearing.

(8 Correction of clerical error at request of party. Notwith-
standing the provisions of 8148.3 of thistitle (relating to Requesting a
Hearing), the executive director or the director’s designee may at any
time revise an order or decision of the medical review division to cor-
rect clerical error:

(1) attherequest of aparty or parties affected by the order
or decision; or

(2) on the executive director or the director’'s designee’s
decision.

(b) Contents of request. When a party requests correction of
clerical error, the request must:

(1) include a copy of the order or decision marked to indi-
cate the alleged error;

(2) statethe requested correction, and the reasons for mak-

ing it;
(3) befiled with the medical review division; and

(4) include a certificate of service demonstrating that the
request has been sent to all other parties affected by the order or de-
cision in substance as follows: "I hereby certify that | have on this

day of , 20 served acopy of the at-
tached instrument on (state the name of the other parties on whom a
copy was served) by (state the manner of service.)"

(c) Timeto file response. A party affected by the proposed
correction to the order or decision may file aresponse to the request no
later than 10 days after receipt of the request.

(d) Noticeof action. Nolater than 30 daysafter therequest was
filed under subsection (b) of this section, the medical review division
shall either:

(1) issueand deliver to the parties a corrected order or de-

cision;
(2) advise the parties in writing that the order or decision
was correct as originally entered; or

(3) advise the parties in writing that the order or decision
cannot be corrected pursuant to this section.

(2) No later than 30 days after notice of the commission’s
intent to revise the order or decision, and after notice and opportunity
to respond under paragraph (1) of this subsection, the commission shall
either:

(A) issue and deliver to the parties a corrected order or

decision;

(B) advise the parties in writing that the order or deci-
sion was correct as originally entered; or

(C) advise the parties in writing that the order or deci-
sion cannot be corrected pursuant to this section.

(9) Request for correction of clerical error versus request for
hearing. A request to correct clerical error shal not be deemed are-
quest for hearing unless it complies with the requirements specified in
§148.3(e) of thistitle (relating to Requesting a Hearing).

§148.5. Notice of Hearing.

(& Notice of hearing. Except as provided in subsection (b)
of this section, and upon receipt of the docket number, location and
setting date from SOAH, and no later than ten days before the hearings
date, the TWCC Chief Clerk shall notify the parties in writing, by a
verifiable means, of the date, time, place and nature of the hearing;
the docket number; the legal authority and jurisdiction under which the
hearing will be held; areferenceto the particul ar sections of the statutes
and any rulesinvolved; anotice regarding failure to appear and default
judgments, and a short, plain statement of the matters asserted. The
reference to the statutes and any rules involved, nature of the hearing,
and the short, plain statement may be provided by the commission’s
representative, and, if so, would not be provided by the TWCC Chief
Clerk.

(b) Noticeof hearingunder the Act, 8407.046(b). No later than
30 days before the hearing date, SOAH shall notify, in writing, a cer-
tified self-insurer and the TWCC Chief Clerk of the date, time, place,
and nature of a hearing concerning the intent of the commission to re-
voke acertificate of self-insurance under the Act, §407.046. The notice
shall contain areference to the particular sections of the statute and any
rules involved; and a short, plain statement of the matters asserted, in-
cluding the grounds for the proposed revocation action. The reference
to the statutes and rules involved, nature of the hearing, and the short,
plain statement may be provided by the commission’s representative,
and, if so, would not be provided by the TWCC Chief Clerk.

§148.6. \enue.
Hearings are held in Austin, Travis County, Texas.
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8148.7. Representation.
(@ Representation of injured employees or insurance carri-

8148.10. Hearings Subpoenasto Compel Attendance and Subpoenas
Duces Tecum.

ers. Pursuant to §402.071 of the Act (relating to Representatives) and
§150.03 of this title (relating to Representatives. Written Authorize-
tion Required), aperson representing an injured employee or insurance
carrier in a contested case hearing shall not receive afee for providing

(8) Issuanceof subpoena. A request for issuance of asubpoena
shall be directed to the TWCC Chief Clerk in the commission’s central
office. On the written request of any party in compliance with the re-
quirements set forth below, and a showing of good cause, the commis-

representation under this subtitle unless the person is an adjuster rep-
resenting an insurance carrier or licensed to practice law.

(b) Feedefined. For the purposes of this section, "fee" means
any remuneration received directly or indirectly, in cash or in kind.
It includes voluntary contributions. The provision of representation
before SOAH as an extension of, or in addition to, other services for
which afee was paid shall be considered receipt of afee for providing
representation as specified in sections 401.011(37) and 402.071 of the

sion shall issue a subpoena addressed to the sheriff or any constable to
require the attendance of a witness and production of books, records,
paper or other objects that may be necessary and proper for the pur-
pose of the proceedings. The determination of good cause under this
section shall include consideration of whether the issuance of the sub-
poena would cause undue burden or expense to the person served.

(b) Request for subpoena. A request for issuance of a sub-
poenashall bein writing addressed to the TWCC Chief Clerk, contain

Act and section 150.03 of thistitle (rel ating to Representatives. Written
Authorization Required).

() Representation by employee. The prohibitions in subsec-

a showing of good cause, and shall comply with the following:

(1) Therequest shall include the subpoena sought to beis-
sued prepared for the signature of the TWCC Chief Clerk.

tions (&) and (b) of this section do not preclude representation by a
person who receives a salary as an employee of the person represented
to perform services in the usual course and scope of the employer's
business.

(1) For the purposes of this subsection, "employee" means
a person in the service of another under a contract of hire, whether
express or implied, or oral or written.

(2) Theterm "employee" does not include:

(A) anindependent contractor or the employeeof anin-
dependent contractor; or

(B) a person whose employment is not in the usua
course and scope of the employer’s business.

(d) Ombudsman Program. This section does not apply to per-
sons performing duties pursuant to the Act, Chapter 409, Subchapter
C.

(e) Adminigtrativeviolation. A person commitsan administra-
tive violation if that person receives a fee for providing representation
under circumstances prohibited by thissection. A violation of this sec-

(2) The subpoenashall be addressed to a sheriff or consta-
ble for service in accordance with the APA, §2001.089. The request
shall contain the name and address of the applicable sheriff or consta-
ble.

(3) The request shall include a good faith, itemized esti-
mate of the amount likely to accrue under 8148.20 of thistitle (relating
to Reimbursement, Travel Expenses, and Feesfor Witnesses and Depo-
nents) and include a deposit of the same amount as required by Texas
Government Code §2001.089(2) (relating to Issuance of Subpoena).
The deposit shall be acertified check, money order, or other negotiable
instrument satisfactory to the commission.

(4) If the subpoena is for the attendance of a witness, the
written request and accompanying subpoena shall contain the name,
address, and title, if any, of the witness, the date, time and place where
the person is to appear and give testimony, the docket number of the
SOAH proceeding, and a statement showing date of execution and re-
turn of the subpoenato the TWCC Chief Clerk.

(5) If the subpoenaisfor the production of books, records,
writings, or other tangible items, the written request and accompany-

tion shall be deemed aviolation of acommission rule.

§148.8. Withdrawal of Hearing Request.

(@ Thepetitioner may, at any time before the decision and or-
der is signed, submit a written request to withdraw the request for a
hearing. If the written request is made before the case is received by
SOAH or after aproposal for decision is received from SOAH, the re-
quest should be sent to the TWCC Chief Clerk. Otherwise, the request
should be submitted to SOAH in accordance with its procedure rules
in Title 1 Chapter 155 (relating to Rules Of Procedures).

(b) Notwithstanding the provisions of subsection (@) of this
section, a findings and decision of the commission’s medical review

ing subpoena sought shall contain a specific, detailed description of the
items sought to be produced, the date, time, and place where the per-
son is to appear and give testimony and produce the requested items,
the docket number of the proceeding, and a statement showing date of
execution and return of the subpoena duces tecum to the TWCC Chief
Clerk.

(6) A description of the reasonable stepsto avoid imposing
undue burden or expense on the person served.

(c) Failureto comply with subpoena. If a person fails to com-
ply with a subpoena, the commission, acting through the attorney gen-
eral, or the party requesting the subpoena, may bring suit to enforce

division in areview of amedical service or medical fee under the Act,
§413.031, or receipt of an IRO decision from the medical review divi-
sion on areview of amedical service or a medical fee under the Act,

the subpoena in a district court in Travis County. This remedy is not
exclusive. The commission may enforce the subpoenain any manner
permitted by the Act, the APA, or the rules of the commission.

§413.031, except with respect to a prospective necessity disputeregard-
ing spinal surgery in which casethe request shall befiled in accordance
with §133.308 of thistitle (relating to Medical Dispute Resolution by
Independent Review Organization), may be withdrawn by the commis-
sion within fifteen working days after the commission receives the re-
quest for hearing before SOAH.

§148.9. Informal Disposition.

At any time prior to the signing of the decision by the ALJ or the com-
mission, informal disposition of any case may be made by a written
stipulation, an agreed settlement or consent order, or default.

§148.11. Commissionsto Compel Attendance for Deposition.

(& Issuance of commissions. A request for issuance of acom-
mission requiring deposition shall be directed to the TWCC Chief Clerk
in the commission’s central office. On the written request of any party
in compliance with the requirements set forth below the commission
shall issue a commission addressed to the several officers authorized
by statute to take depositions in accordance with the APA, §2001.094.
Onthewritten request of any party in compliance with the requirements
set forth below the TWCC Chief Clerk shall issue acommission to re-
quire that the witness appear and produce, at the time the deposition is
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taken, books, records, papers, or other objects that may be necessary

is not exclusive. The commission may enforce the subpoena or com-

and proper for the purpose of the proceeding.

(b) Commission not required for party. Theissuance of acom-
mission requiring deposition is not required if the witnessis aparty or

mission requiring deposition in any manner permitted by the Act, the
APA, or the rules of the commission.

§148.12. Ex Parte Communications.

is retained by, employed by, or otherwise subject to the control of a
party. Service of the notice of oral deposition upon the party or the
party’s representative shall be sufficient.

(c) Deposition of a member of an agency, board or commis-
sion. The deposition of a member of an agency, board or commission
shall not be taken after a hearing date has been set.

(d) Requestsfor commissions requiring deposition. A request
for acommission requiring deposition shall be in writing addressed to
the TWCC Chief Clerk and shall comply with the following:

(1) Therequest shal include the commission requiring de-
position sought to be issued prepared for the signature of the TWCC
Chief Clerk.

(2) The commission requiring deposition shall be ad-
dressed to an officer authorized by statute to take a deposition in
accordance with the APA, §2001.094. The request shall contain the
name and address of the applicable officer authorized to take the
deposition, the date, time and place where either the witness is to
appear and give testimony or where the written deposition responses
are to be sent, a detailed description of any items the witness will be
required to produce, and a statement showing date of execution and
return of the commission requiring deposition to the TWCC Chief
Clerk.

(3) Therequest shal include agood faith itemized estimate
of the amount likely to accrue under §148.20 of this title (relating to
Reimbursement, Travel Expenses, and Fees for Witnesses and Depo-
nents) and include a deposit of the same amount as required by Texas
Government Code §2001.094(a) (related to Issuance of Commission
Requiring Deposition). The deposit shall be certified check, money or-
der, or other negotiable instrument satisfactory to the commission.

(4) The party seeking the commission requiring deposition
should coordinate with the other party or parties and with the witness
to determine amutually agreeabl e location and time for the attendance
of the witness. The request for commission requiring deposition shall
state whether such coordination has been made and whether the pro-
posed location and time is by mutual agreement with the parties and
witness.

(5) The party seeking the commission requiring deposition
which includes a requirement for production should coordinate with
the other party or parties, and with the person from whom production
is sought, to determine a mutually agreeable location and time for the
reguested production. The request for the commission requiring depo-
sition shall state whether such coordination has been made and whether
the proposed | ocation and timeis by mutual agreement with the parties
and the person from whom production is sought.

(e) Application of the APA. Matters related to deposition con-
duct, use, opening, and any other matters relating to depositions not
covered by these rules shall be in accordance with the requirements of
the APA, Chapter 2001.

(f) Failureto comply with commission requiring deposition. If
a person fails to comply with a commission requiring deposition, the
commission, acting through the attorney general, or the party request-
ing the subpoena or commission, may bring suit to enforce the sub-
poenaor commission in adistrict court in Travis County. This remedy

The APA, §2001.061 applies to commissioners and employees of the
commission and to the hearings officers of SOAH. It provides that:

(1) unless required for the disposition of ex parte matters
authorized by law, members or employees of an agency assigned to
render adecision or to make findings of fact and conclusions of law in
a contested case may not communicate, directly or indirectly, in con-
nection with any issue of fact or law with any agency, person, party, or
thelr representatives, except on notice and opportunity for all partiesto

(2) under the APA, §2001.090, a member of an agency
or employees of an agency assigned to render a decision or to make
findings of fact and conclusions of law in a contested case, including
SOAH, may communicate ex parte with employees of the commission,
who have not participated in any hearing in the case for the purpose
of utilizing the special skills or knowledge of the commission and its
staff in evaluating the evidence.

§148.13. Recording the Hearing.

(@ Arrangement for court reporter and costs. In cases in
which a court reporter is required, on the commission’s own initiative
or at the request of a party or when required by SOAH rules or the
ALJ of acase, the commission will arrange for a court reporter. The
Petitioner is responsible for all associated costs including the costs
of the court reporter at the hearing and the costs associated with
preparation of averbatim record if oneis required. In casesin which
more than one party is seeking affirmative relief, the costs will be
assessed equally. Nothing in this section precludes the parties from
entering into their own agreement regarding arrangements for a court
reporter or allocation of associated costs.

(b) Recording by a party. A party electing to use a means of
making a record that is in addition to the means specified in SOAH’s
rulesor by the ALJisresponsible for al associated costs. If averbatim
record is made, the party shall provide the commission and SOAH with
a copy of the audiotape or videotape free of charge. If atranscript is
made, the party shall provide the commission with the original of the
transcript free of charge.

§148.14. Burden of Proof.

(& Burden of proof. The Commission has the burden of
proof in hearings pursuant to the Act §8402.072, 408.0231, 411.0415,
411.049, 415.021, 415.023, 415.032 and 415.034, (except issues
under §8120.2(g) and (h) of this title (relating to Employer’s First
Report of Injury). The burden of proof rests with the party seeking
relief in hearings conducted pursuant to the Act, §8408.024, 413.031,
and 413.055. The burden of proof rests with the certified self-insurer
in hearings conducted pursuant to the Act, 8407.046 and 8407.133.
The burden of proof rests with the party(ies) requesting the hearing
challenging the position of the staff of the Self-Insurance Division
in hearings conducted pursuant to the Act, 8407.066. The burden of
proof of showing timely filing or good cause when an alegation of
untimely filing has been made rests with the employer in issues under
§120.2 of thistitle (relating to Employer’s First Report of Injury).

(b) Proof. Proof required to prevail at acontested case hearing
shall be by a preponderance of the evidence, except in cases of appeals
pursuant to §133.308 of thistitle (relating to Medical Dispute Resolu-
tion by Independent Review Organization) in which case the decision
of the IRO shall be given presumptive weight.

§148.15. Final Decision by the ALJ.
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(@) Decision. In contested cases held under the Act,

be served upon the TWCC Chief Clerk in accordance with 8102.5 of

88411.049, 413.031, 413.055, and 415.034, and after all evidence has

thistitle (relating to General Rules for Written Communicationsto and

been heard, the ALJ shall adjourn the hearing.

(b) Entry of orders. The ALJshall enter ordersthat are neces-
sary to implement the decision and when the order requires any action
or compliance, it shall contain aperiod of time, normally not to exceed
30 days from the date the order is received, for such action or com-

from the Commission).

(e) Filing replies. Any party may file a reply to a brief and
exceptionsfiled under subsection (f) of thissection, with SOAH and the
TWCC Chief Clerk, for consideration by the ALJ and the commission
no later than ten days after the filing of the brief and exceptions. Any

pliance to be completed. Receipt of an order will be determined by
§102.5 of thistitle (relating to General Rules for Written Communice-
tion to and from the Commission). If it isdetermined an administrative

reply filed by any party shall be served by that party on al other parties
in the manner provided by 88155.23 (relating to Filing Documents or
Serving Documents on the Judge) and 155.25 (relating to Serving a

penalty violation has occurred, the decision shall set forth the amount
of the penalty assessed and shall order payment within a period of time
not to exceed 30 days from the date that the order is received. Any

Document to Parties) except that an additional copy shall be served
upon the TWCC Chief Clerk in accordance with §102.5 of this title
(relating to General Rules for Written Communications to and from

penalty assessed by the ALJ for an administrative violation shall bein
accordance with the Act, §415.021(c).

(c) Furnishing decision. The decision shall be sent immedi-

the Commission).

(f) Decision by the commission. The commission shall con-
sider the case at a posted meeting of the commission, no later than 120

ately to the parties or their representatives by verifiable meansthat shall
be documented in the hearing file. If the decision is furnished by per-

days after SOAH provides the commission with the proposal for deci-
sion, or the date of the ALJ s comments or response to any exceptions

sonal delivery, areceipt verifying persona delivery and containing the

or briefs and any replies to such exceptions or briefs or the expiration

date of delivery and the person, any business title, and person’s busi-
ness address that received the delivery shall be made by the person who

of the ALJ s deadline for such responsein accordance with 8155.59 of
thistitle (relating to Proposal for Decision). Partiesto a contested case

makes the persona delivery, and shall be date-stamped and placed in

will be notified of thefinal decision of the commissioners by verifiable

the hearing file.

(d) Finality of decision. The ALJ sdecisionisfina onthedate
it is received as determined by §102.5 of thistitle (relating to General
Rules for Written Communications to and from the Commission).

(e) Exhaustion of administrative remedies. The notification to
aparty of the ALJ sfinal decision constitutes exhaustion of all admin-
istrative remedies. No motion for rehearing pursuant to the APA or

means.

(g) Exhaustion of administrative remedies. The notification to
aparty of the commission’s final decision constitutes exhaustion of all
administrative remedies. No motion for rehearing will be considered.

(h) Judicial Review. A party dissatisfied with a decision of
the commission may seek judicia review as provided in the Act in
accordance with the APA. Judicial review will be in accordance with

otherwise will be entertained.

(f) Judicial Review. A party dissatisfied with a decision of the
ALJmay seek judicial review as provided by the Act and in accordance
with the APA, §§2001.171, 2001.172, 2001.174, and 2001.176.

§148.16. Proposal for Decision by the ALJ.

(@ Proposal For Decision. In contested cases held under the
Act, 88402.072, 407.046, and 408.0231, and in other cases not subject
to 8§402.073(b) of the Act (relating to Cooperation with SOAH), and
after all evidence has been heard, the ALJ shall adjourn the hearing.

(b) Description of Proposal Decision. The proposal for deci-
sion shall be based solely upon the record of the individual case. It
shall be in writing and include information specified in §149.9 of this
title (relating to Proposals for Decision in accordance with the Act,
88402.072, 407.046, and 408.0231).

() Furnishing decision. SOAH shall furnish the proposal for
decision to the TWCC Chief Clerk and shall furnish the proposal for
decision by verifiable means and retain information on the date, ad-
dress, person or entity served, and the means of service to the parties
to the hearing. The TWCC Chief Clerk shall notify the Chief of Staff
and the General Counsel of the receipt of a proposal for decision from
SOAH.

(d) Filing of briefs and exceptions. Any party may file briefs
and exceptionsto the proposal for decision, with SOAH and the TWCC
Chief Clerk, for consideration by the ALJ and the commission no later
than 15 days after receiving the proposal for decision. Any brief and
exceptions filed by any party shall be served by that party on all other
parties in the manner provided by §8155.23 (relating to Filing Doc-
uments or Serving Documents on the Judge) and 155.25 (relating to
Serving a Document to Parties) except that an additional copy shall

the Act and the APA §82001.171, 2001.172, and 2001.174.

§148.17. Special Provisions for Administrative Penalties.

Required response to assessment of administrative penalty. Not later
than the 30th day after a party receives notification of the ALJ s deci-
sion assessing an administrative penalty, under §148.15(c) of thistitle
(relating to Final Decisions of the ALJ), the charged party shall file
with the TWCC Chief Clerk:

(1) thefull amount of the penalty, in theform of acashier’'s
check, a certified check, or a certified draft; or

(2) abond for the full amount of the penalty. The bond
must be:

(A) executed by alicensed surety company authorized
to do business in Texas;

(B) approved by the commission;

(C) made payableto the Texas Workers Compensation
Commission; and

(D) must be effective until al judicial review isfinal.

§148.18. Record of the Hearing.
The record of the hearing includes:

(1) al pleadings, motions, and intermediate rulings,

(2) evidence received or considered;
(3) astatement of matters officially noticed;
(4) questionsand offersof proof, objections, and rulingson

them;
(5) proposed findings and exceptions;
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(6) any decision, opinion, report or proposal for decision by

§148.22. Failure to Appear or Comply with Order or Decision, Ad-

the officer presiding at the hearing and any decision by the commission;

ministrative Violation.

and

(7) all staff memoranda or data submitted to or considered
by the ALJ or members of the agency who are involved in making the
decision.

§148.19. Transcript or Duplicate of the Hearing Audiotape or Video-
tape.

(a8 A party may submit arequest to the commission for atran-
script of the hearing audiotape or videotape. The requestor shall pay
the cost of the transcript, as established by the commission.

(b) A party may submit areguest to the commission for adu-
plicate of the hearing audiotape or videotape. The requestor shall pay
the cost of the duplication, as established by the commission.

§148.20. Reimbursement, Travel Expenses, and Fees for Witnesses
and Deponents.

(8 Reimbursement of witness or deponent. A witness or de-
ponent who is not a party and who is served with a subpoena or other-
wise compelled to attend any hearing or proceeding to give adeposition
or to produce books, records, papers, or other objects that are neces-
sary for the proceeding is entitled to receive reimbursement for travel,
meals, lodging, and other amounts as specified and limited in the APA,
§2001.103 (relating to Expenses of Witness or Deponent):

(b) Reasonableand necessary expensesand service. Theparty
requesting the subpoenaor commission or otherwise compelling the at-
tendance of awitness at any hearing or proceeding to give adeposition
or produce books, records, papers, or other objects shall be responsible
for the payment, of any expense, incurred in serving the subpoena, as
well asreasonable and necessary expenses incurred by a nonparty wit-
ness who appears in response to the subpoena.

(c) Failureto pay expenses. The party requesting the subpoena
or commission or otherwise compelling the attendance of a witness
at any hearing or proceeding to give a deposition or produce books,
records, papers, or other objects shall pay the witness the amount ac-
crued under this section. Failureto pay the witnessthe amount accrued
when sought shall be deemed a violation of acommission rule.

(d) Returnof deposit. After the Commission’s Chief Clerk has
received, from the party requesting the subpoenaor commission to take
deposition, sufficient documentation of all requests by the witness for
payment of witness expenses and sufficient proof of payment of al
amounts due to the non-party witness or deponent, the commission will
return the amount of any deposit required under §8148.10(b)(3) and
148.11(d)(3) of thistitle (relating respectively to Hearings Subpoenas
To Compel Attendance and Subpoenas Duces Tecum and Commissions
To Compel Attendance For Depositions).

8148.21. Expenses To Be Paid By Party Seeking Judicial Review.

(8 Upon receiving a copy of a petition filed in district court
which seeks judicial review of afina decision in a contested case de-
cided under this chapter, the commission shall prepare a certified copy
of the entire record of the proceeding under review, including atran-
script of the hearing audiotape, and transmit it to the reviewing court.

(b) The commission shall assess to the party seeking judicial
review, expensesincurred by the commission in preparing this copy, in-
cluding transcription costs, in accordance with the APA §2001.177 (re-
lating to Costs of Preparing Agency Record). Upon request, the com-
mission shall consider the financia ability of the party to pay the costs
or any other factor that is relevant to a just and reasonabl e assessment
of costs. If the party seeking judicial review is an injured employee,
the commission shall not charge for duplicating the record.

A person commitsan administrativeviolationif that personin the status
of aparty, or otherwise within the jurisdiction of SOAH (for example,
a witness), in a contested case hearing or proceeding before SOAH,
fails to comply with an order of the ALJto include any final decisions
issued. Failure to comply with such order or decision shall be deemed
aviolation of a commission rule.

8148.23. Commission Enforcement of Orders.

Any final order of SOAH isafinal order of the commission and may be
enforced by the commission in any manner permitted by the Act, the
APA, or the rules of the commission. After conclusion of the admin-
istrative process, any SOAH order which survives the entry of afina
order, the sending of a proposal for decision to the commission, or the
dismissal or withdrawa of the case from the SOAH docket, regardless
of upon whose mation the dismissal or withdrawal was granted, is an
order of the commission and may be enforced by the commissionin any
manner permitted by the Act, the APA, or the rules of the commission.
Examples of enforceable ordersinclude, but are not limited to, ordersto
reimburse, ordersto pay reasonable and necessary medical costs, orders
to pay administrative fines, orders to refund, orders assessing attorney
fees, orders assessing costs, and orders imposing discovery sanctions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500772

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287
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CHAPTER 149. MEMORANDUM OF
UNDERSTANDING WITH THE STATE OFFICE
OF ADMINISTRATIVE HEARINGS

The Texas Workers’ Compensation Commission (the commis-
sion) proposes new 88149.1 - 149.10 concerning an interagency
agreement between the commission and the State Office of Ad-
ministrative Hearings (SOAH) for administrative law judges of
SOAH to conduct certain contested case hearings under the
Workers’ Compensation Act (the Act). The commission also
proposes simultaneous repeal of current §8§149.1-149.10. New
commission procedural rules for such hearings have simultane-
ously been proposed in Chapter 148 of this title (relating to Hear-
ings Conducted by the State Office of Administrative Hearings).
The interagency agreement between the commission and SOAH
is required by 8402.073(a) of the Texas Labor Code.

The proposed new rules include elimination of provisions of ex-
isting Chapter 149 rules that have been preempted by SOAH
in accordance with §2003.050(b), Texas Government Code and
SOAH’s adoption of its procedural rules in Chapter 155 of Title 1
(relating to Rules of Procedures). SOAH declined to adopt any
specific procedural rules of the commission. (22 TexReg 12721).
SOAH has stated that its procedural rules are not intended to af-
fect agency rules that pertain to events that occur before SOAH
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takes jurisdiction or after SOAH loses jurisdiction over a case
and that agencies may have their own procedural rules in ar-
eas not covered by SOAH procedural rules. (22 TexReg 12720).
SOAH has stated that its procedural rules were established "...to
continue with the general, established practice at SOAH that the
referring agencies initially issue subpoenas and commissions.
...The general procedure has worked efficiently for SOAH, and
referring agencies have been able to handle the task as a min-
isterial matter without confusion. ...the SOAH ALJ will rule on
motions to quash the subpoena or commission based on lack of
a showing of good cause or for other alleged deficiencies." (22
TexReg 12728).

Proposed new §149.1 includes definitions of terms contained
in current §149.2, with revisions to the definition of "contested
case" to include additional references to hearings in the Act, and
would add new definitions for the acronyms "APA" (the Admin-
istrative Procedure Act) and "IRO" (an Independent Review Or-
ganization).

Proposed new §149.2 includes the "General Statement" in exist-
ing §149.1, with clarifying changes. The general statement sets
out the purpose of the Memorandum of Understanding between
the commission and SOAH.

Proposed new §149.3 contains the provisions in current §149.3,
updates reference to forms used by system participants to re-
guest SOAH hearings, and contains guidelines for the length of
time for hearings to be set. Subsection (c) has been added to
provide commission policy relating to the need for prompt hear-
ings depending on the type of contested case referred to SOAH.

Proposed new §149.4 sets out and clarifies the contents of a no-
tice of hearing in a SOAH case and the time period for providing
such notice.

Proposed new §149.5 references the statutes and rules govern-
ing SOAH hearings. The rule does not include the "Filing Re-
quirements" currently contained in §149.6 because these provi-
sions are preempted by SOAH’s procedural rules.

Proposed new §149.6 contains updated and clarifying provisions
concerning statutory confidentiality requirements.

Proposed new §149.7 allows withdrawal of a findings and deci-
sion of the commission’s medical review division or an IRO deci-
sion within 15 working days of the date the request for hearing is
received by the Commission. Procedures for accomplishing this
withdrawal and subsequent dismissal are also addressed in this
section.

Proposed new 88149.8, 149.9, and 149.10 contain the provi-
sions of existing §8149.7, 149.8 and 149.9 with minor modifi-
cations. The current requirement to utilize the Texas Rules of
Form is deleted to allow use of other citation formats. Language
is included to allow for changes that have occurred and will oc-
cur in technology for verifiable means of transmittal, and to allow
amendment of a proposal for decision by an ALJ or comments
by an ALJ. A requirement has been added that SOAH find in a
proposal for decision whether the commission is authorized by
the Act or commission rules to take disciplinary or sanction ac-
tion against the Petitioner in the SOAH hearing.

Existing provisions in current §149.10 are deleted because those
provisions concern the 1995-1996 transfer of hearings to SOAH
and are no longer needed.

Allen McDonald, director of the commission’s Medical Review di-
vision, has determined that for the first five-year period the pro-
posed sections are in effect there will not be fiscal implications for
state or local governments as a result of enforcing or administer-
ing the new proposed amendments. The procedures currently
utilized by parties to SOAH contested case hearings are those
contained in the existing rules of the commission and SOAH and
those procedures have not been revised to cause any significant
fiscal implications.

Allen McDonald, director of the commission’s Medical Review
division, has also determined that for each year of the first five
years the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be to pro-
vide fair and efficient procedures for both the commission and
SOAH to handle requests for certain contested case hearings
under the Texas Workers’ Compensation Act. While the antici-
pated economic costs to individuals, who are required to comply
with the new proposed amendments, cannot be accurately es-
timated, because the complexity, duration and number of future
hearings is unknown, the new proposed amendments are not
anticipated to increase the average, procedural costs of a con-
tested case hearing. There may be economic costs to persons
who are required to comply with the proposed new amendments
due to filings of contested case documents being made at SOAH
as well as with the TWCC Chief Clerk especially after a proposal
for decision is made by an ALJ at SOAH. There will be no differ-
ence in anticipated costs of compliance for small businesses as
compared to large businesses.

The commission staff posted a pre-proposal draft rule for infor-
mal public input on the commission’s website from January 11,
2005 through January 21, 2005. The commission reviewed the
input and other available information, sought clarification, and
now proposes these rule amendments.

Comments on the proposal must be received by 5:00 p.m., April
4, 2005. You may comment via the Internet by accessing the
commission’s website at www.twcc.state.tx.us and then click-
ing on "Rules" and then clicking on "Proposed Rules for Com-
ment." This medium for commenting will help you organize your
comments by rule chapter. You may also comment by emailing
your comments to RuleComments@ twcc.state.tx.us or by mail-
ing or delivering your comments to Linda Velasquez, Legal Ser-
vices, Mailstop #4-D, Texas Workers’ Compensation Commis-
sion, 7551 Metro Center Drive, Suite 100, Austin, Texas 78744.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff's or commissioners’ review of those com-
ments, or based upon the commissioners’ action at the public
meeting, the rules as proposed for repeal, may be repealed or
may be repealed only in part. Persons in support of the rules
repeal, as proposed, in whole or in part, may wish to comment
to that effect.

A public hearing on this proposal will be held at the Austin central
office of the commission (7551 Metro Center Drive, Suite 100,
Austin, Texas) on a date to be announced. Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 804-4430
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to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

28 TAC §8149.1 - 149.10

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Workers' Compensation Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repealed rules are proposed under the Texas Labor Code,
8401.021(1), which specifies the provisions of the Adminis-
trative Procedure Act that are applicable to the commission;
8402.061, which authorizes the commission to adopt rules
necessary to administer the Texas Workers’ Compensation Act;
8402.071, which specifies that the commission shall establish
gualifications for "representatives" as defined by §401.011(37),
Texas Labor Code; 8402.072, which specifies that only the
commission may impose certain types of sanctions; §402.073,
which authorizes SOAH to conduct certain hearings; §8402.082
thru 402.092, which require that information in or derived from
a commission claim file regarding an injured employee and
information maintained in an investigation file of the commission
be kept confidential; 8407.046(b) and (c), which authorizes a
hearing when the commission proposes to revoke a certificate
of authority granted to a certified self-insurer; §407.066, which
provides for a hearing after the director of the commission’s
division of self-insurance regulation resolves a dispute con-
cerning the deposit, renewal, termination, release, or return of
all or part of the security, liability arising out of the submission
or failure to submit security, or the adequacy of the security
or reasonableness of the administrative costs, including legal
fees, that arise among: a surety, an insurer of an agreement
of assumption and guarantee of workers’ compensation li-
abilities, an issuer of a letter of credit, a custodian of the
security deposit, a certified self-insurer, or the Texas Certified
Self-Insurer Guaranty Association; 8407.133, which authorizes
the commission, after a hearing, to suspend or revoke the
certificate of authority to self-insure of a certified self-insurer
who fails to pay an assessment required under 8407.124, Texas
Labor Code; 8§407.023, which authorizes the commission to
establish criteria for deleting doctors from the commission’s list
of approved doctors; §408.0231(e), which provides for a hearing
on certain sanctions by the commission against a doctor or
insurance carrier; 8408.024, which authorizes a hearing if the
commission intends to relieve an insurance carrier of liability
for health care that is furnished by a health care provider or
another person selected in a manner inconsistent with the
requirements of Subchapter B, Chapter 408, Texas Labor Code;
§411.0415, which provides that the commission may request a
hearing if the commission determines that the case history of
an employee’s fatality indicates that the employer or the work
environment was a proximate cause of the fatality, §411.042,
which providers for the notification process by the commission
to identify an employer as a hazardous employer; §411.049(b),
which provides for a hearing for an employer to contest findings
of the commission under the Hazardous Employer Program;
8413.014, which authorizes the commission to adopt rules that
provide that preauthorization and concurrent review are required
for specified health care treatments and services; §413.031(k),
which provides for a SOAH hearing after the original decision
in certain medical disputes; §8413.0511 thru 413.0514, which
provide that certain information collected, assembled, or main-
tained by or on behalf of the commission under §8413.0511

or 413.0512 constitutes an investigation file for purposes of
8402.092, Texas Labor Code and must be kept confidential
except as otherwise specified in those sections; 8413.055 that
provides a hearing to a party that disputes an interlocutory
order of the commission for the payment of all of part of medical
benefits; §415.021, which authorizes the commission to assess
administrative penalties against a person who commits an
administrative violation and to enter a cease and desist order
against a person who engages in certain types of conduct;
8§415.032, which provides the commission’s notification process
for a possible administrative violation and the request for hearing
process by the charged party; §415.034(a), which provides for a
hearing to contest administrative violation sanctions by the com-
mission; Texas Government Code, §2001.003, which provides
definitions of terms used in the Administrative Procedure Act;
§2001.051, which provides an opportunity for a contested case
hearing under the Administrative Procedure Act, §2001.052,
which provides for the required contents of a notice of hearing
in a contested case hearing; §2001.058, which provides for
consideration by SOAH of agency rules and limitations upon a
state agency making changes to a finding of fact or conclusion
of law made by SOAH; §2001.061, which prohibits certain types
of ex parte communications in hearings; §2001.062, which
provides the process for a decision by the state agency after
SOAH has issued a proposal for decision; §2001.089, which
provides for the process for a state agency to issue a subpoena;
§2001.090 which provides for official notice of certain evidence
and for use of the special skills or knowledge of the state agency
and its staff in evaluating evidence; §2001.094, which provides
the process for a state agency to issue a commission requiring
deposition; §82001.171, 2001.171, 2001.174, 2001.176, and
2001.177, which provide a process for judicial review after a
final administrative decision has been rendered in a contested
case hearing and which authorize a state agency, by rule, to
require a party who appeals such a decision to pay all or a part
of the cost of preparation of the original or a certified copy of
the record of the agency proceeding that is required to be sent
to the reviewing court; and 82003.050 concerning procedural
rules by SOAH.

No other code, statute or article is affected by this rule.

8149.1. General Satement.

8149.2. Definitions.

§149.3. Referral of Contested Case to SOAH.

§149.4. Notice of Hearing.

§149.5. Filing Requirements.

8149.6. Hearings.

8149.7. Final Orders in Accordance with the Act, §8411.049,

413,031 and 415.034.

§149.8. Proposals for Decision in Accordance with the Act,
§8402.072, 407.046, and 408.023.

§149.9. Custody of the Hearing Record.
§149.10. Transition of Hearings from the Commission to SOAH.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.
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The new rules are proposed under the Texas Labor Code,
§401.021(1), which specifies the provisions of the Adminis-
trative Procedure Act that are applicable to the commission;
8402.061, which authorizes the commission to adopt rules
necessary to administer the Texas Workers’ Compensation Act;
8402.071, which specifies that the commission shall establish
qualifications for "representatives" as defined by §401.011(37),
Texas Labor Code; 8402.072, which specifies that only the
commission may impose certain types of sanctions; §402.073,
which authorizes SOAH to conduct certain hearings; §8402.082
thru 402.092, which require that information in or derived from
a commission claim file regarding an injured employee and
information maintained in an investigation file of the commission
be kept confidential; 8407.046(b) and (c), which authorizes a
hearing when the commission proposes to revoke a certificate
of authority granted to a certified self-insurer; §407.066, which
provides for a hearing after the director of the commission’s
division of self-insurance regulation resolves a dispute con-
cerning the deposit, renewal, termination, release, or return of
all or part of the security, liability arising out of the submission
or failure to submit security, or the adequacy of the security
or reasonableness of the administrative costs, including legal
fees, that arise among: a surety, an insurer of an agreement
of assumption and guarantee of workers’ compensation li-
abilities, an issuer of a letter of credit, a custodian of the
security deposit, a certified self-insurer, or the Texas Certified
Self-Insurer Guaranty Association; §407.133, which authorizes
the commission, after a hearing, to suspend or revoke the
certificate of authority to self-insure of a certified self-insurer
who fails to pay an assessment required under 8407.124, Texas
Labor Code; 8407.023, which authorizes the commission to
establish criteria for deleting doctors from the commission’s list
of approved doctors; 8408.0231(e), which provides for a hearing
on certain sanctions by the commission against a doctor or
insurance carrier; 8408.024, which authorizes a hearing if the
commission intends to relieve an insurance carrier of liability
for health care that is furnished by a health care provider or
another person selected in a manner inconsistent with the
requirements of Subchapter B, Chapter 408, Texas Labor Code;
8411.0415, which provides that the commission may request a
hearing if the commission determines that the case history of
an employee’s fatality indicates that the employer or the work
environment was a proximate cause of the fatality, §411.042,
which providers for the notification process by the commission
to identify an employer as a hazardous employer; §411.049(b),
which provides for a hearing for an employer to contest findings
of the commission under the Hazardous Employer Program;
8413.014, which authorizes the commission to adopt rules that
provide that preauthorization and concurrent review are required
for specified health care treatments and services; §413.031(k),
which provides for a SOAH hearing after the original decision
in certain medical disputes; §8413.0511 thru 413.0514, which
provide that certain information collected, assembled, or main-
tained by or on behalf of the commission under §8413.0511

or 413.0512 constitutes an investigation file for purposes of
8402.092, Texas Labor Code and must be kept confidential
except as otherwise specified in those sections; 8413.055 that
provides a hearing to a party that disputes an interlocutory
order of the commission for the payment of all of part of medical
benefits; §415.021, which authorizes the commission to assess
administrative penalties against a person who commits an
administrative violation and to enter a cease and desist order
against a person who engages in certain types of conduct;
§415.032, which provides the commission’s notification process
for a possible administrative violation and the request for hearing
process by the charged party; §415.034(a), which provides for a
hearing to contest administrative violation sanctions by the com-
mission; Texas Government Code, §2001.003, which provides
definitions of terms used in the Administrative Procedure Act;
§2001.051, which provides an opportunity for a contested case
hearing under the Administrative Procedure Act, §2001.052,
which provides for the required contents of a notice of hearing
in a contested case hearing; §2001.058, which provides for
consideration by SOAH of agency rules and limitations upon a
state agency making changes to a finding of fact or conclusion
of law made by SOAH; §2001.061, which prohibits certain types
of ex parte communications in hearings; §2001.062, which
provides the process for a decision by the state agency after
SOAH has issued a proposal for decision; §2001.089, which
provides for the process for a state agency to issue a subpoena;
§2001.090 which provides for official notice of certain evidence
and for use of the special skills or knowledge of the state agency
and its staff in evaluating evidence; §2001.094, which provides
the process for a state agency to issue a commission requiring
deposition; §882001.171, 2001.171, 2001.174, 2001.176, and
2001.177, which provide a process for judicial review after a
final administrative decision has been rendered in a contested
case hearing and which authorize a state agency, by rule, to
require a party who appeals such a decision to pay all or a part
of the cost of preparation of the original or a certified copy of
the record of the agency proceeding that is required to be sent
to the reviewing court; and §2003.050 concerning procedural
rules by SOAH.

No other code, statute or article is affected by this rule.
8149.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act -- The Texas Workers' Compensation Act, Texas
Labor Code, §8401.001 et. seq.

(2) ALJ-- The Administrative Law Judge assigned by the
State Office of Administrative Hearings.

(3) APA -- The Administrative Procedure Act, as specified
in the Government Code, Chapter 2001.

(4) Commission -- The Texas Workers Compensation
Commission.

(5) Contested Case -- A proceeding in which the lega
rights, duties, or privileges of a party are to be determined by an
agency after an opportunity for adjudicative hearing as defined in the
Government Code, §2001.003, subject, however, to the provisions of
the Act as codified in the Texas Labor Code, Title 5, Subtitle A, in-
cluding 88401.021(1), 411.049, 413.031, 413.055, 415.034, 402.073,
407.046, and 408.0231; and the rules adopted by the commission, in
particular Chapter 148 of thistitle (relating to Hearings Conducted by
the State Office of Administrative Hearings).

PROPOSED RULES March 4, 2005 30 TexReg 1251



(6) IRO -- An Independent Review Organization, estab-

for a date within a 90-day period after receiving the Request to Docket

lished in accordance with Insurance Code article 21.58C, performing

Case form.

reviews of health care under the Act.

(7) MOU -- The Memorandum of Understanding executed
by the commission in accordance with this chapter.

(8) SOAH -- The State Office of Administrative Hearings.

(9) TWCC Chief Clerk -- The Chief Clerk of Proceedings
within the Hearings Division of the commission.

§149.2. General Satement.

(8 TheAct, 8402.073, mandatesthe commission and the chief
administrative law judge of SOAH to adopt by rule an MOU governing
contested case hearings held by SOAH under the Act.

(b) The MOU is necessary to accomplish the efficient and
expeditious hearing of matters to be heard by SOAH under the Act,
§402.073 by establishing the proceduresto be used by each agency and
clearly delineating each agency’s responsibilities. Additionally, the
MOU is necessary to inform the public of each agency’s responsibili-
ties and the procedures for the institution, conduct and determination
of proceedings before SOAH on behalf of the commission.

(c) Chapter 149 rules constitute the MOU between the Com-
mission and SOAH. The MOU provides proceduresfor referring acase
to SOAH, the notice of hearing, proposalsfor decision, fina orders, and
custody of the hearing record, and related matters.

8149.3. Referral of Contested Case to SOAH.

(@) Referral of a contested case to SOAH may be made only
by the commission. The referra is initiated by filing with SOAH a
Request to Docket Case form. The TWCC Chief Clerk will ensure
that the appropriate areas are marked on the SOAH form to provide
additional notification of the confidentiality provisions as specified in
§149.6 of thistitle (relating to Confidentiality of Records). In addition
to filing the appropriate form, areferral also consists of the following
items:

(1) 4l pleadingsin the case, including but not limited to,

§149.4. Notice of Hearing.

(8 Except as provided in subsection (b) of this section and
upon receipt of the docket number, location and setting date from
SOAH and no later than ten days before the hearing date, the TWCC
Chief Clerk shall notify the parties in writing, by a verifiable means,
of the date, time, place, and nature of the hearing; the docket number;
the legal authority and jurisdiction under which the hearing will be
held; areference to the particular sections of the statutes and any rules
involved; a notice regarding failure to appear and default judgment,
and a short, plain statement of the matters asserted. The reference to
the statutes and any rulesinvolved, nature of the hearing, and the short,
plain statement may be provided by the commission’s representative,
and, if so, would not be provided by the TWCC Chief Clerk. After the
initial noticeis sent by the commission, the ALJ may issue additional
notices of the time, date, and place of the hearing as needed.

(b) No later than 30 days before the scheduled hearing date
for a hearing conducted under the Act, §407.046(b), SOAH will issue
anotice of hearing to the certified self-insurer and to the TWCC Chief
Clerk according to the procedures specified in 8148.5(b) of this title
(relating to Notice of Hearing).

8149.5. Hearings.

(@) Hearings, including prehearing proceedings, on contested
cases shall be conducted in accordance with the APA, subject to the
provisions of the Act, the commission’ s rules, SOAH’s rules of proce-
dure and any other applicable law and accompanying regulations.

(b) SOAH shall notify the TWCC Chief Clerk of thedate, time,
and location of the hearing utilizing its best efforts to make such noti-
fication within ten days after receiving from the TWCC Chief Clerk a
Request to Docket Case form.

§149.6. Confidentiality of Records.

(8 SOAH shall ensure that the confidentiality provisions of
the Act, §8402.082 through 402.091, 402.092, 411.034, 413.0513, and
413.0514 and the Code of Federal Regulations, Title 20, §8603.6 and

the agency’s findings and decision, requests for hearing, complaints,

603.7 (for information obtained from the Texas Workforce Commis-

petitions, applications, motions, or such other documents produced by
the commi ssion describing agency action relating to the contested case;

sion or its successor agencies), will be followed, including requests for
release of documents or information made confidential under the Act

(2) acurrent servicelist; and

(3) notification of any statutory deadlines imposed by
statute or rule involving the contested case.

(b) Not later than ten days after receiving the Request to
Docket Case form, SOAH shall assign the case a docket number and

or other applicable law.

(b) Unlessauthorized by law, SOAH will not identify the name
of a claimant for workers' compensation coverage under the Act or
other information contained in or derived from the commission’sclaim
file for such a claimant in listings of docketed cases or in other docu-
ments distributed to persons other than to the commission and the par-

provide the docket number and a confirmation of the date, time, and
place of hearing to the commission within the limitations specified in
§148.5 of thistitle (relating to Notice of Hearing). The SOAH docket
clerk will coordinate the assignment of hearing dates with the TWCC
Chief Clerk so that hearings are scheduled both for the efficient use of
AL Js and commission representativesin such cases. Following receipt
of arequest for an assignment of judge, SOAH shall assign an ALJ
and shall notify all parties and the commission in writing of the ALJ
assigned to the case.

(c) SOAH shall utilizeitsbest efforts to set hearings involving
issues of preauthorization under the Act, §8413.014 and 413.055, for
a date no more than 30 days after SOAH has received the Request to

ties to a contested case involving that claimant.

(c) If aparty or amember of the public files awritten request
with the TWCC Chief Clerk and with SOAH that a hearing be con-
ducted as a hearing open to the public, the ALJ shall consider that re-
quest andissue aruling prior to the opening of the hearing to the public.

(d) Any reguest for a hearing open to the public shall be filed
with the TWCC Chief Clerk and with SOAH at |east seven daysprior to
thefirst day of the hearing unlessthe AL J allows ashorter filing period
upon a showing of good cause.

(6) When considering a request that a hearing be open to the
public, the ALJ s considerations shall include, but are not limited to,

Docket Caseform. SOAH shall utilizeits best effortsto set ahearing to
consider aproposed penalty under the Act, Chapter 415, Subchapter B,

whether the hearing would contain information made confidential un-
der the Act or other applicable laws. If confidential information would

no earlier than 60 days after SOAH has received the Request to Docket

be included, then the ALJ may consider whether any procedure could

Caseform. In all other cases under the Act, SOAH shall set such cases

be devised and utilized which would allow a hearing to be open to the
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public without violating the confidentiality provisions of the Act, other
applicable laws, other applicable regulations, and agreements required

(c) SOAH shall place a confidentiality stamp on each page of
the final order.

by those laws or regul ations or without causing an undue burden on the
commission or the parties to the hearing.

(f) While SOAH will have temporary custody of the hearing
records, the Executive Director of the commission retains statutory au-
thority ascustodian of recordsand is ultimately responsible, asthe orig-
inating agency, for therelease or non-release of theinformation. There-
fore, should any information, which may be confidential under the Act,
commission rules, or other law, be requested from SOAH by any per-
son or entity, SOAH shall follow all legal requirements necessary to
ensure that the confidential information or document is not released,
unless specifically required by law, and shall provide such request to
the commission’ s executive communication divisionimmediately upon
receipt.

(g) Pursuant to §413.031(c) of the Act, the commission shall
be responsible for publishing any SOAH decisions required to be pub-
lished by that section on its Internet website. SOAH shall as soon as
practicable deliver to the commission a version of the decision in an
electronic format.

(h) SOAH and the commission have responsihbilities for com-
pliance with the Texas Public Information Act, Chapter 552, Govern-
ment Code. Each agency maintainsinformation that may be considered
confidential or exempt from disclosure under |aws administered by that
agency. To the extent required by law, each agency is responsible for
replying to all public information requests for information maintained
by that agency. Each agency will promptly notify the other agency of
the receipt of a Texas Public Information Act request relating to con-
fidential or exempt records obtained from the other agency and will
coordinate responses as necessary.

§149.7. Action Upon Withdrawal of Decision.

If afindings and decision of the commission’s medical review division
inareview of amedical service or medical fee under the Act, §413.031,
or an IRO decision under the Act, 8413.031, is withdrawn by the com-
mission within fifteen working days after the commission receives the
request for hearing before SOAH the commission shall file a request
to withdraw the case from the SOAH docket. SOAH shall then issue
an order dismissing the case without prejudice from the SOAH docket.
This provision does not apply to a prospective medical necessity dis-
pute regarding spina surgery, in which case the request shall be filed
in accordance with §133.308 of thistitle (relating to Medical Dispute
Resolution by Independent Review Organization).

§149.8. Final Orders in Accordance with the Act, §8411.049,
413.031, 413.055 and 415.034.

(& The ALJ shall prepare and issue the decision and order
for contested cases under the Act, §8411.049, 413.031, 413.055, and
415.034. The decision shall include findings of fact, conclusions of
law, and the order(s) of the ALJ. The Government Code, §2001.058(d)
does not permit the commission to attempt to influence the ALJ sfind-
ings of fact, conclusions of law, or the ALJ s application of the law to
the facts in any proceedings except by proper evidence and legal argu-
ment. Unless otherwise provided by statute or rule, the ALJ shall issue
adecision and order no later than the 60th day after the date the record
is finally closed. In cases involving issues of preauthorization under
the Act, §413.014, the ALJ shall make a good faith effort to expedite
the issuance of the final order and to issue the final order no later than
30 days after the record in the case is closed.

(b) SOAH shall servetrue and correct copies of the transmittal
letter and the decision and order by verifiable means upon the parties
and shall provide a copy of such documentsto the TWCC Chief Clerk.

§149.9. Proposals for Decision in Accordance with the Act,
§8402.072, 407.046, and 408.0231.

() After holding a hearing pursuant to the Act, §8402.072,
407.046, and 408.0231, and in other cases not subject to §149.8 of this
title (relating to Final Orders in Accordance with the Act, §8411.049,
413.031, 413.055 and 415.034), the ALJ shall prepare a proposal for
decision not later than 60 days after the date of the hearing.

(b) The proposal for decision shall contain:
(1) astatement of the reasons upon which the decision is

based;

(2) findings of fact based on the evidence presented and
matters officially noticed;

(3) conclusions of law based upon the findings of fact and
other legal requirements of the law; and

(4) the sanction or order recommended by the ALJ; and

(5) aconclusion of whether the commission is authorized
by the Act or commission rules to take disciplinary or sanction action
against the Petitioner.

(c) The proposal for decision may also contain:
(1) asummary of the evidence presented by each party; and

(2) alist of al mitigating circumstances and a list of all
aggravating circumstances, separately stated, which are necessary for
the commissioners to have a complete understanding of the case.

(d) SOAH shall serve a copy of the transmittal letter and the
proposal for decision by verifiable means on each party or attorney of
record and the TWCC Chief Clerk.

(e) Although filed with SOAH, exceptions and replies are the
primary methods by which aparty may communicatewith theagency’s
decision maker. Notwithstanding, upon review of any exceptions and
repliesfiled pursuant to §148.16(d) and (e) of thistitle (relating to Pro-
posa for Decision by the Administrative Law Judge) the ALJ may
amend the proposal for decisionif the ALJdeemsit isappropriateto do
so. If the ALJ believes comments other than an amendment are neces-
sary, the administrative law judge may issue a letter to the commission
with service of copiesto all parties by verifiable means. Any amend-
ments or comments by the ALJunder this subsection shall be dueto the
TWCC Chief Clerk not later than fifteen working days after receipt of
any briefs and exceptions and replies thereto. If such amendments or
comments are not received within the twenty working days, the Com-
mission will proceed under the assumption that the ALJdoesnot intend
to make any changes to the existing proposal for decision.

(f) SOAH shall forward the completed record in acase, includ-
ing the proposal for decision, any amended proposal for decision, and
any proposed order to the TWCC Chief Clerk utilizing itsbest effortsto
ensurethat such record isforwarded no |l ater than ten days after thelater
of the deadline for the filing of any exceptions or replies has passed or
the issuance of an amended proposal for decision.

(g) SOAH shall place a confidentiality stamp on each page of
the proposal for decision.

§149.10. Custody of the Hearing Record.

(@) SOAH shall maintainthe official record in acontested case
from the time the commission refersthe case to SOAH until the conclu-
sion of the administrative hearing process. The commission may aso
maintain a copy of the record. The conclusion of the administrative
hearing process occurs when:
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(1) thereistheentry of afinal order by an ALJ;

(2) the ALJ enters an order to withdraw or dismiss a case
from the SOAH docket either by the granting of aparty’s motion or on
the ALJ s own motion; or

(3) theALJsendsthe proposal for decision to the commis-
sion.

(b) Prior to the conclusion of the administrative hearing
process, any request for a copy of the record may be directed either
to SOAH or the commission. Requests for official copies shall be di-
rected to SOAH asthe official custodian authorized to certify asto the
compl eteness of the record before the conclusion of the administrative
hearing process. SOAH shall consider the confidentiality provisions
of the Act, §8402.081 - 402.091 and other applicable laws before
denying release or releasing the requested information within the
procedures specified in §149.6 of thistitle (relating to Confidentiality
of Records).

(c) After the conclusion of the administrative hearing process,
the official custodian of the record shall be the commission. SOAH
shall deliver the official record, including the hearing audiotape, to the
TWCC Chief Clerk along with a certified statement that the documents
delivered constitute the complete record in the case. Any request for
a copy or transcript of the record shall then be directed to the com-
mission. The commission shall have the authority to certify as to the
compl eteness of the record.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500766

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 804-4287

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 367. AGRICULTURAL WATER
CONSERVATION PROGRAM
31 TAC 88367.2, 367.17, 367.18, 367.21 - 367.26

The Texas Water Development Board (the board) proposes
amendments to 31 TAC §8367.2, 367.17 and 367.18 and new
8367.21 - 367.26 under the Agricultural Water Conservation
Program.

The rules are proposed as the board’s policy on collateral under
the nonpoint source pollution control linked deposit program. Un-
der that program, lending institutions agree to make loans to indi-
viduals for nonpoint source pollution control projects in exchange
for the board’s deposit of funds with the institution. These rules
provide the requirements on how the deposit of board funds will

be collateralized, or secured, as required by the Public Funds
Collateralization Act (PFCA).

The board proposes amendments to §367.2 to amend the defi-
nition of eligible lending institution. The change will clarify that a
state depository is an institution designated by the Texas comp-
troller of public accounts as a state depository. The section is
also amended to add a new definition of pledged security. The
term is used throughout the proposed rules, and refers to the
securities authorized by the board’s rules and the linked deposit
agreement to secure the board’s deposit of funds with the eligi-
ble lending institution.

The board proposes an amendment to 8367.17 to clarify that
when the executive administrator withdraws funds under the
linked deposit agreement or because the institutions cease to
be eligible to hold the board’s funds, such withdrawal shall be
without penalty and shall include withdrawal of accrued interest.

The board proposes an amendment to §367.18 to clarify that the
amount of funds required to be deposited as collateral is gov-
erned by the newly proposed §367.21 rather than the amount
of funds deposited with the lending institution. The difference is
that the new provision specifies that the total amount of securi-
ties must include accrued interest, and may be reduced by the
amount of federal insurance (i.e. FDIC) on the funds.

The board proposes new §367.21 to describe the collateral re-
quirements. Proposed new subsection (a) establishes that the
funds the board deposits must be secured in an amount not less
than the amount on deposit under the linked deposit agreement
increased by the amount of any accrued interest and reduced
to the extent the deposit is insured by the United States or its
instrumentality. This provision reflects the requirements in the
PFCA, and assures the board’s deposits are fully secured. Pro-
posed new subsection (b) establishes the value of the securi-
ties as the market value from a nationally recognized financial
information service based upon the previous day’s closing mar-
ket quotations. This establishes a neutral method for valuation
based upon an industry standard, and establishes a specific time
for the valuation. This also is the method used to value securities
under the board'’s rules on investments in 31 TAC Chapter 365,
thereby providing consistency between board programs in sim-
ilar situations. Proposed new subsection (c) requires additional
collateral to be pledged if the market value falls below the funds
on deposit by the board, in order to assure full collateralization
of the board’'s deposit, and also allows a reduction in collateral
if the market value exceeds the board’s funds on deposit, and if
allowed in the linked deposit agreement. Proposed new subsec-
tion (d) lists the securities that will be accepted to secure board
deposits, and proposed new subsection (e) lists those securi-
ties that will not be accepted. The list is taken from the Public
Funds Investment Act, 82256.009, and provides a conservative
approach to collateralization that will limit the board’s risk in the
deposit of its funds. Proposed new subsection (f) allows a lend-
ing institution to substitute one group of eligible securities with
other eligible securities, thereby providing flexibility for the lend-
ing institutions while at the same time assuring adequate pro-
tection of the board’s deposits. Proposed new subsection (g)
allows the executive administrator to further limit the selection of
securities in the linked deposit agreement, thereby allowing for
situation-specific evaluation.

Proposed new §367.22 through §367.26 include specific provi-
sions of the PFCA into board rules in order to put lending insti-
tutions and custodians on notice of these requirements. Specif-
ically, proposed new 8§367.22 establishes the requirements for
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the lending institutions to maintain records and the ability of the
comptroller or executive administrator to examine such records
and securities. Proposed new §367.23 requires the lending in-
stitution to deposit the securities issued with a custodian, which
must execute a written agreement with the executive administra-
tor regarding the terms and conditions of how the funds will be
secured. Still tracking the requirements of the PFCA, the sec-
tion further provides which entities are eligible to be a custodian,
and that the custodian holds the pledged securities in trust, and
acts as a bailee or agent of the board. It establishes the require-
ments of a custodian to record the receipt of a pledged security
and issue a trust receipt to the executive administrator. It fur-
ther establishes that the eligible lending institution shall pay any
charges of the custodian bank for accepting and holding the se-
curities.

Proposed new 8367.24 allows the custodian to deposit a
pledged security with a specified list of institutions, and estab-
lishes the duties of the institution into which the pledged security
is deposited, in a manner that reiterates the requirements
of the PFCA. Proposed new 8367.25 requires the custodian
to maintain records regarding the pledged securities and
transactions relating to them, allows the executive administrator
and comptroller to examine the securities or records of the
custodian, and requires custodians to file a collateral report
with the comptroller. Proposed new §367.26 establishes, as
required by the PFCA, that an audit or regulatory examination of
lending institutions and custodians must include an examination
and verification of pledged securities and records relating to
such, and that significant or material noncompliance with the
requirements of board rule and the PFCA shall be reported to
the comptroller and board.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the amendments and new
sections are in effect there will not be fiscal implications on state
and local government as a result of enforcement and adminis-
tration of the amendments and new sections.

Ms. Callahan has also determined that for the first five years
the amendments and new sections, as proposed, are in effect
the public benefit anticipated as a result of enforcing the amend-
ments and new sections will be to assure the funds of the board
deposited with lending institutions as part of the linked deposit
programs will be protected. Ms. Callahan has determined there
will not be economic costs to small businesses or individuals re-
quired to comply with the amendments and new sections as pro-
posed.

Comments on the proposal will be accepted for 30 days follow-
ing publication and may be submitted to Jonathan Steinberg,
Deputy Counsel, Texas Water Development Board, P.O. Box
13231, Austin, Texas 78711-3231, by e-mail to jonathan.stein-
berg@twdb.state.tx.us or by fax at (512) 475-2051.

The amendments and new sections are proposed under the au-
thority of the Texas Water Code §6.101 and §17.905, which pro-
vide the Texas Water Development Board with the authority to
adopt rules necessary to carry out the powers and duties in the
Texas Water Code and other laws of the State and for the linked
deposit program.

The statutory provisions affected by the proposed amendments
and new sections are Texas Water Code, Chapter 17, Subchap-
ter J.

8367.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (5) (No change)

(6) Eligible lending institution--a financia institution that
makes commercial loans, is either a designated depository of state
funds by the Texas comptroller of public accounts, herein referred
to as a state depository, or an ingtitution of the Farm Credit System
headquartered in this state, and agreesto participate in alinked deposit
program established under Water Code 817.905 and iswilling to agree
to provide collateral equa to the amount of linked deposits placed
with it.

(7)- (12) (No change)

(12) Pledged security--Means the securities authorized by
these rules and the linked deposit agreement to secure the board' s de-
posit of funds with the eligible lending institution.

(13) [(12)] Political subdivision--Includes a municipality,
county, district or authority created under the Texas Constitution Arti-
clelll, Section 52, or Article XV1, Section 59, an institution of higher
education as defined by §61.003, Education Code, any interstate com-
pact commission to which the state is a party, and any nonprofit wa-
ter supply corporation created and operating under Texas Water Code
Chapter 67.

§367.17. Board Obligationsin Linked Deposit Agreements.
(@ (No change)

(b) The board or the executive administrator may withdraw
linked deposits and accrued interest from the lending institution with-
out penalty according to the terms of the linked deposit agreement or
if the institution ceases to be either a state depository as designated by
the Texas comptroller of public accounts or a Farm Credit System in-
stitution headquartered in Texas.

§367.18. Lending Institution Obligations in Linked Deposit Agree-
ments.

(@ Upon execution of alinked deposit agreement and receipt
of money from the board, the lending institution shall:

(1) providecollateral asrequiredin §367.21 of thistitle (re-
lating to Collateral for Linked Deposits) [equal to the amount of the
money from the fund placed on deposit with it];

(2) - (6) (No change)

(b) (No change.)

8367.21. Collateral for Linked Deposits.

(8 Eligible lending institutions shall secure funds which the
board deposits pursuant to alinked deposit agreement in an amount not
less than the amount of the deposit under the linked deposit agreement:

(1) increased by the amount of any accrued interest; and

(2) reduced to the extent that the United States or an instru-
mentality of the United States insures the deposit.

(b) For the purposes of thischapter, the value of securitiesshall
be the market val ue obtained from anationally recognized financial in-
formation service based upon the previous day’s closing market quo-
tations.

(c) If the market value of the securities pledged by the eligible
lending institution becomes|ess than the amount of funds on depositin
the depository by the board, the executive administrator shall require
that additional collateral be pledged immediately, or that the amounts
of board funds on deposit be reduced. If the collateral pledged by an
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digible lending ingtitution is in excess of that required by the market

shall agree in writing on the terms and conditions for securing alinked

value of funds on deposit by the board, the executive administrator may

deposit.

allow the release of the excess collateral.
(d) Eligible lending institutions shall secure funds that the

(b) A custodian must be approved by the executive adminis-
trator, either in the linked deposit agreement or separately, and be:

board deposits pursuant to a linked deposit agreement using only the
following as pledged securities except as further limited by subsection

(1) obligations, including letters of credit, of the United
States or its agencies and instrumentalities;

(2) direct obligationsof thisstate or its agencies and instru-
mentalities,

(3) collateralized mortgage obligationsdirectly issued by a
federal agency or instrumentality of the United States, the underlying
security for which is guaranteed by an agency or instrumentality of the
United States;

(4) other obligations, the principal and interest of which are
unconditionally guaranteed or insured by, or backed by thefull faithand
credit of, this state or the United States or their respective agencies and
instrumentalities;

(5) obligations of states, agencies, counties, cities, and
other political subdivisions of any state rated as to investment quality
by a nationally recognized investment rating firm not less than A or

(1) astate or national bank that:
(A) isdesignated by the comptroller as a state deposi-

tory;

(B) hasits main office or a branch office in this state;
and

(C) hasacapital stock and permanent surplus of $5 mil-
lion or more;

(2) the Texas Treasury Safekeeping Trust Company;

(3) aFedera Reserve Bank or a branch of a Federal Re-
serve Bank; or

(4) afederal home loan bank.

() A custodian holds in trust the pledged securities used to
secure the board’ s deposit in the eligible lending institution.

(d) A custodian, whether acting alone or through a permitted
ingtitution under §367.24 of thistitle (relating to Custodian’s Deposit
of Pledged Security with Another Ingtitution), is for al purposes the

its equivalent; and

(6) bonds issued, assumed, or guaranteed by the State of
Israel.

(e) The following may not be used to secure funds that the
board deposits pursuant to a linked deposit agreement:

(1) obligations whose payment represents the coupon pay-
ments on the outstanding principal balance of the underlying mort-
gage-backed security collateral and pays no principal;

(2) obligations whose payment represents the principal
stream of cash flow from the underlying mortgage-backed security

bailee or agent of the board.

() On receipt of apledged security, a custodian shall:

(1) immediately identify on its books and records, by book
entry or another method, the pledge of the security to the board; and

(2) promptly issue and deliver to the executive administra-
tor atrust receipt for the pledged security. If the custodian depositsthe
pledged security pursuant to §367.24 of thistitle, the trust receipt shall
so indicate.

(f) Anédigible lending institution may not itself be the custo-
dian of securities it pledges for the linked deposit, nor may it deposit

collateral and bears no interest;

(3) collateralized mortgage obligations that have a stated
final maturity date of greater than 10 years; and

(4) collateralized mortgage obligations the interest rate of
which is determined by an index that adjusts opposite to the changesin

the securities with an entity of which the eligible lending institution is
a branch.

(@) Theeligiblelendinginstitution shall pay any chargesof the
custodian bank for accepting and holding the securities.

8§367.24. Custodian's Deposit of Pledged Security with Another In-

amarket index.

(f) Andigiblelending institution may substitute one group of
securities eligible under this section and the linked deposit agreement
for another group of securities eligible under this section and the linked
deposit agreement.

(g) Within the limits of this section, the executive administra-
tor may limit the selection of eligible investment securities for linked
depositsin the linked deposit agreement.

8367.22. Records of Depository.

() Eligible lending institutions shall maintain a separate, ac-
curate, and complete record relating to the pledged securities, the de-
posit of the board’s funds, and all transactions related to the pledged
securities.

(b) The comptroller or the executive administrator may exam-
ine and verify at any reasonable time the pledged securities or arecord
an eligible lending institution maintains under this section.

8367.23. Deposit of Pledged Securities with Custodian.
(& An €digible lending institution shall deposit with a custo-
dian apledged security. The custodian and the executive administrator

stitution.
(@ The custodian may deposit a pledged security with one of
the following institutions:

(1) aFedera Reserve Bank;

(2) a clearing corporation as defined by §8.102, Texas
Business and Commerce Code;

(3) abank eligible to be a custodian under §367.23 of this
title (relating to Deposit of Pledged Securities with Custodian); or

(4) astateor nationally chartered bank that is controlled by
abank holding company that controls abank eligible to be a custodian
under 8367.23 of thistitle.

(b) The custodian may not deposit a pledged security with an
digible lending ingtitution or an entity of which the eligible lending
institution is a branch.

(c) If adeposit is made under subsection (a) of thissection, the

(1) hold the pledged security to secure funds the board de-
posits with the eligible lending institution; and
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(2) on receipt of deposit, immediately issue to the custo-
dian an advice of transaction or other document that is evidence of the
deposit of the pledged security.

(d) Aninstitution may apply book entry procedures when an
investment security held by a custodian is deposited under this section.
The records must at al times state the name of the custodian that de-
posits an investment security in the institution.

8367.25. Records of Custodian.

(@ Thecustodian shall maintain aseparate, accurate, and com-
plete record relating to each pledged security and each transaction re-
lating to a pledged security.

(b) Thecomptroller or the executive administrator may exam-
ine and verify at any reasonable time a pledged security or a record a
custodian maintains under this section. The board or its agent may in-
spect at any time a pledged security evidenced by atrust receipt.

(c) The custodian shall file a collateral report with the comp-
troller in the manner and on the dates prescribed by the comptroller.

8367.26. Audits and Examinations.

As part of an audit or regulatory examination of an eligible lending in-
stitution or custodian, the auditor or examiner shall examine and verify
pledged securities and records maintained under this chapter, and shall
report any significant or material noncompliance with this chapter to
the comptroller and the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500725

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 19, 2005

For further information, please call: (512) 475-2052
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CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

SUBCHAPTER C. NONPOINT SOURCE
POLLUTION CONTROL PROJECT AND

ESTUARY MANAGEMENT FINANCIAL

ASSISTANCE PROGRAMS

The Texas Water Development Board (the board) proposes
amendments to 31 TAC 88375.302, 375.354 and 375.355 and
new 8375.358 - 375.363 under Clean Water State Revolving
Fund.

The rules are proposed as the board’s policy on collateral under
the nonpoint source pollution control linked deposit program. Un-
der that program, lending institutions agree to make loans to indi-
viduals for nonpoint source pollution control projects in exchange
for the board’s deposit of funds with the institution. These rules
provide the requirements on how the deposit of board funds will
be collateralized, or secured, as required by the Public Funds
Collateralization Act (PFCA).

The board proposes an amendment to §375.302 to add a def-
inition of pledged security. The term is used throughout the
proposed rules, and refers to the securities authorized by the
board’s rules and the linked deposit agreement to secure the
board’s deposit of funds with the eligible lending institution.

The board proposes an amendment to 8375.354 to clarify that
when the executive administrator withdraws funds under the
linked deposit agreement or because the institutions cease to
be eligible to hold the board’s funds, such withdrawal shall be
without penalty and shall include withdrawal of accrued interest.

The board proposes an amendment to 8375.355 to clarify that
the amount of funds required to be deposited as collateral is gov-
erned by the newly proposed §375.358 rather than the amount
of funds deposited with the lending institution. The difference is
that the new provision specifies that the total amount of securi-
ties must include accrued interest, and may be reduced by the
amount of federal insurance (i.e. FDIC) on the funds.

The board proposes new §375.358 to describe the collateral re-
quirements. Proposed new subsection (a) establishes that the
funds the board deposits must be secured in an amount not less
than the amount on deposit under the linked deposit agreement
increased by the amount of any accrued interest and reduced
to the extent the deposit is insured by the United States or its
instrumentality. This provision reflects the requirements in the
PFCA, and assures the board’s deposits are fully secured. Pro-
posed new subsection (b) establishes the value of the securi-
ties as the market value from a nationally recognized financial
information service based upon the previous day’s closing mar-
ket quotations. This establishes a neutral method for valuation
based upon an industry standard, and establishes a specific time
for the valuation. This also is the method used to value securities
under the board'’s rules on investments in 31 TAC Chapter 365,
thereby providing consistency between board programs in sim-
ilar situations. Proposed new subsection (c) requires additional
collateral to be pledged if the market value falls below the funds
on deposit by the board, in order to assure full collateralization
of the board’s deposit, and also allows a reduction in collateral
if the market value exceeds the board’s funds on deposit, and if
allowed in the linked deposit agreement. Proposed new subsec-
tion (d) lists the securities that will be accepted to secure board
deposits, and proposed new subsection (e) lists those securi-
ties that will not be accepted. The list is taken from the Public
Funds Investment Act, §2256.009, and provides a conservative
approach to collateralization that will limit the board’s risk in the
deposit of its funds. Proposed new subsection (f) allows a lend-
ing institution to substitute one group of eligible securities with
other eligible securities, thereby providing flexibility for the lend-
ing institutions while at the same time assuring adequate pro-
tection of the board’s deposits. Proposed new subsection (g)
allows the executive administrator to further limit the selection of
securities in the linked deposit agreement, thereby allowing for
situation-specific evaluation.

Proposed new §375.359 through 8375.363 include specific pro-
visions of the PFCA into board rules in order to put lending insti-
tutions and custodians on notice of these requirements. Specif-
ically, proposed new §375.359 establishes the requirements for
the lending institutions to maintain records and the ability of the
comptroller or executive administrator to examine such records
and securities. Proposed new 8375.360 requires the lending in-
stitution to deposit the securities issued with a custodian, which
must execute a written agreement with the executive administra-
tor regarding the terms and conditions of how the funds will be
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secured. Still tracking the requirements of the PFCA, the sec-
tion further provides which entities are eligible to be a custodian,
and that the custodian holds the pledged securities in trust, and
acts as a bailee or agent of the board. It establishes the require-
ments of a custodian to record the receipt of a pledged security
and issue a trust receipt to the executive administrator. It fur-
ther establishes that the eligible lending institution shall pay any
charges of the custodian bank for accepting and holding the se-
curities.

Proposed new 8375.361 allows the custodian to deposit a
pledged security with a specified list of institutions, and estab-
lishes the duties of the institution into which the pledged security
is deposited, in a manner that reiterates the requirements of
the PFCA. Proposed new 8375.362 requires the custodian
to maintain records regarding the pledged securities and
transactions relating to them, allows the executive administrator
and comptroller to examine the securities or records of the
custodian, and requires custodians to file a collateral report
with the comptroller. Proposed new 8375.363 establishes, as
required by the PFCA, that an audit or regulatory examination of
lending institutions and custodians must include an examination
and verification of pledged securities and records relating to
such, and that significant or material noncompliance with the
requirements of board rule and the PFCA shall be reported to
the comptroller and board.

Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the amendments and new
sections are in effect there will not be fiscal implications on state
and local government as a result of enforcement and adminis-
tration of the amendments and new sections.

Ms. Callahan has also determined that for the first five years
the amendments and new sections, as proposed, are in effect
the public benefit anticipated as a result of enforcing the amend-
ments and new sections will be to assure the funds of the board
deposited with lending institutions as part of the linked deposit
programs will be protected. Ms. Callahan has determined there
will not be economic costs to small businesses or individuals re-
quired to comply with the amendments and new sections as pro-
posed.

Comments on the proposal will be accepted for 30 days follow-
ing publication and may be submitted to Jonathan Steinberg,
Deputy Counsel, Texas Water Development Board, P.O. Box
13231, Austin, Texas 78711-3231, by e-mail to jonathan.stein-
berg@twdb.state.tx.us or by fax at (512) 475-2051.

DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §375.302

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.611, which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Texas Water Code and
other laws of the State and for the linked deposit program.

The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.

8375.302. Definitions of Terms.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) - (9) (Nochange)

(10) Pledged security--Means the securities authorized by
these rules and the linked deposit agreement to secure the board's de-
posit of funds with the eligible lending institution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500723

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 19, 2005

For further information, please call: (512) 475-2052
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DIVISION 3. NONPOINT SOURCE
POLLUTION LINK DEPOSIT PROGRAM

31 TAC §8375.354, 375.355, 375.358 - 375.363

The amendments and new sections are proposed under the au-
thority of the Texas Water Code §6.101 and §15.611, which pro-
vide the Texas Water Development Board with the authority to
adopt rules necessary to carry out the powers and duties in the
Texas Water Code and other laws of the State and for the linked
deposit program.

The statutory provisions affected by the proposed amendments
and new sections are Texas Water Code, Chapter 15, Subchap-
ter J.

§375.354. Board Obligations in Linked Deposit Agreements.
(@ (No change.)

(b) The board or the executive administrator may withdraw
linked deposits and accrued interest from the lending institution with-
out penalty according to the terms of the linked deposit agreement or
if theinstitution ceases to be either a state depository or a Farm Credit
System institution headquartered in Texas.

§375.355. Lending Institution Obligations in Linked Deposit Agree-
ments.

(@ Upon execution of alinked deposit agreement and receipt
of funds from the board, the lending institution shall:

(1) provide collateral as required in §375.358 of this title
(relating to Collateral for Linked Deposits) [equal to the amount of the
funds from the CWSRF program account placed on deposit with it];

(2) - (6) (No change)
(b) (No change.)
§375.358. Collateral for Linked Deposits.

(8 Eligible lending institutions shall secure funds which the
board deposits pursuant to alinked deposit agreement in an amount not
less than the amount of the deposit under the linked deposit agreement:

(1) increased by the amount of any accrued interest; and

(2) reduced to the extent that the United States or an instru-
mentality of the United States insures the deposit.
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(b) For the purposes of this subchapter, the value of securities
shall be the market value obtained from a nationally recognized finan-

(a) Eligible lending ingtitutions shall maintain a separate, ac-
curate, and complete record relating to the pledged securities, the de-

cia information service based upon the previous day’ s closing market
quotations.

(c) If the market value of the securities pledged by the eligible
lending institution becomesess than the amount of funds on depositin
the depository by the board, the executive administrator shall require

posit of the board’s funds, and all transactions related to the pledged
securities.

(b) Thecomptroller or the executive administrator may exam-
ine and verify at any reasonable time the pledged securities or arecord
an eligible lending institution maintains under this section.

that additional collateral be pledged immediately, or that the amounts
of board funds on deposit be reduced. If the collateral pledged by an
digible lending institution is in excess of that required by the market
value of funds on deposit by the board, the executive administrator may
allow the release of the excess collateral.

(d) Eligible lending institutions shall secure funds that the
board deposits pursuant to a linked deposit agreement using only the
following as pledged securities except as further limited by subsection
(€) of this section:

(1) obligations, including letters of credit, of the United
States or its agencies and instrumentalities;

(2) direct obligations of thisstate or its agencies and instru-
mentalities;

(3) collateralized mortgage obligationsdirectly issued by a
federal agency or instrumentality of the United States, the underlying
security for which is guaranteed by an agency or instrumentality of the
United States;

(4) other obligations, the principal andinterest of which are
unconditionally guaranteed or insured by, or backed by thefull faithand
credit of, this state or the United States or their respective agencies and
instrumentalities;

(5) obligations of states, agencies, counties, cities, and
other political subdivisions of any state rated as to investment quality
by a nationally recognized investment rating firm not less than A or
its equivalent; and

(6) bonds issued, assumed, or guaranteed by the State of

Isral.

(e) The following may not be used to secure funds that the
board deposits pursuant to a linked deposit agreement:

(1) obligations whose payment represents the coupon pay-
ments on the outstanding principal balance of the underlying mort-
gage-backed security collateral and pays no principal;

(2) obligations whose payment represents the principal
stream of cash flow from the underlying mortgage-backed security
collateral and bears no interest;

(3) collateralized mortgage obligations that have a stated
final maturity date of greater than 10 years; and

(4) collateralized mortgage obligations the interest rate of
which isdetermined by an index that adjusts opposite to the changesin
amarket index.

(f) Anédigible lending institution may substitute one group of
securities eligible under this section and the linked deposit agreement
for another group of securities eligible under this section and the linked
deposit agreement.

(g) Within the limits of this section, the executive administra-
tor may limit the selection of eligible investment securities for linked
deposits in the linked deposit agreement.

8375.359. Records of Depository.

§375.360. Deposit of Pledged Securities with Custodian.

(& An digible lending institution shall deposit with a custo-
dian apledged security. The custodian and the executive administrator
shall agreein writing on the terms and conditions for securing alinked
deposit.

(b) A custodian must be approved by the executive adminis-
trator, either in the linked deposit agreement or separately, and be:

(1) astate or national bank that:
(A) isdesignated by the comptroller as a state deposi-

tory;
(B) hasits main office or a branch office in this state;

and

(C) hasacapital stock and permanent surplus of $5 mil-
lion or more;

(2) the Texas Treasury Safekeeping Trust Company;

(3) aFederal Reserve Bank or a branch of a Federal Re-
serve Bank; or

(4) afederal home loan bank.

(c) A custodian holds in trust the pledged securities used to
secure the board’ s deposit in the eligible lending institution.

(d) A custodian, whether acting alone or through a permitted
institution under 8375.361 of thistitle (relating to Custodian’s Deposit
of Pledged Security with Another Institution), is for all purposes the
bailee or agent of the board.

(e) Onreceipt of apledged security, a custodian shall:

(1) immediately identify on its books and records, by book
entry or another method, the pledge of the security to the board; and

(2) promptly issue and deliver to the executive administra-
tor a trust receipt for the pledged security. If the custodian deposits
the pledged security pursuant to §375.361 of thistitle, the trust receipt
shall so indicate.

(f) Andigible lending institution may not itself be the custo-
dian of securities it pledges for the linked deposit, nor may it deposit
the securities with an entity of which the eligible lending institution is
abranch.

() Theédligiblelendinginstitution shall pay any chargesof the
custodian bank for accepting and holding the securities.

§375.361. Custodian’s Deposit of Pledged Security with Another In-
stitution.

(@) The custodian may deposit a pledged security with one of
the following institutions:

(1) aFedera Reserve Bank;

(2) a clearing corporation as defined by 8§8.102, Texas
Business and Commerce Code;

(3) abank digibleto be acustodian under §375.360 of this
title (relating to Deposit of Pledged Securities with Custodian); or
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(4) astateor nationaly chartered bank that is controlled by
abank holding company that controls abank eligible to be a custodian
under 8375.360 of this title.

(b) The custodian may not deposit a pledged security with an
eligible lending institution or an entity of which the eligible lending
ingtitution is a branch.

(c) If adepositismade under subsection (a) of this section, the
institution to which the deposit is made shall:

(1) hold the pledged security to secure funds the board de-
posits with the eligible lending institution; and

(2) on receipt of deposit, immediately issue to the custo-
dian an advice of transaction or other document that is evidence of the
deposit of the pledged security.

(d) Aninstitution may apply book entry procedures when an
investment security held by a custodian is deposited under this section.
The records must at all times state the name of the custodian that de-
posits an investment security in the institution.

§375.362. Records of Custodian.

(@ Thecustodian shall maintain aseparate, accurate, and com-
plete record relating to each pledged security and each transaction re-
lating to a pledged security.

(b) The comptroller or the executive administrator may exam-
ine and verify at any reasonable time a pledged security or arecord a
custodian maintains under this section. The board or its agent may in-
spect at any time a pledged security evidenced by atrust receipt.

(c) The custodian shall file a collateral report with the comp-
troller in the manner and on the dates prescribed by the comptroller.

§375.363. Audits and Examinations.

As part of an audit or regulatory examination of an eligible lending in-
stitution or custodian, the auditor or examiner shall examine and verify
pledged securities and records maintained under this subchapter, and
shall report any significant or material honcompliance with this sub-
chapter to the comptroller and the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500724

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 19, 2005

For further information, please call: (512) 475-2052

¢ ¢ ¢
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 5. TEXASBOARD OF PARDONS
AND PAROLES

CHAPTER 145. PAROLE
SUBCHAPTER A. PAROLE PROCESS
37 TAC 8145.17

The Texas Board of Pardons and Paroles proposes an amend-
ment to 37 TAC 8145.17, concerning action upon special re-
view of information not previously available--release denied. The
amendment is proposed for the purpose of clarifying the pro-
cedures regarding subsequent reviews of parole panel votes to
deny release to parole or mandatory supervision.

Rissie Owens, Chair of the Board, has determined, that for the
first five-year period the proposed amendment is in effect, no
fiscal implications exist for state or local government as a result
of enforcing or administering this section.

Ms. Owens also has determined that for each year of the first
five years the amended rule as proposed is in effect, the pub-
lic benefit anticipated as a result of the amendment to this sec-
tion will be to bring the rules into compliance with current board
practice. There will be no effect on small businesses. There is
no anticipated economic cost to persons required to comply with
the amended rule as proposed.

Comments should be directed to Laura McElroy, General Coun-
sel, Texas Board of Pardons and Paroles, 211 W. 14th Street,
Suite 500, Austin, Texas 78701. Written comments from the gen-
eral public should be received within 30 days of the publication
of this proposal.

The amended rule is proposed under §8508.0441, 508.045,
508.141, and 508.147 Government Code. Sections 508.0441,
508.045, 508.141, and 508.147 authorize the Board to adopt
reasonable rules as proper or necessary relating to the eligibility
of an offender for release to parole or mandatory supervision; to
act on matters of release to parole or mandatory supervision; to
consider and order release on parole; and release to mandatory
supervision.

No other statutes, articles, or codes are affected by the amend-
ment.

§145.17. Action upon Special Review of Information Not Previously
Available--Release Denied.

(@ Thisrule providesaforum for receipt and consideration of
information not previously available to the parole panel where the de-
cision of the panel wasto deny release to parole or mandatory supervi-
sion. While affording aremedy for consideration of such information,
the Board also intends by this rule to reduce frivolous and duplicate
requests for special consideration.

(b) Requests for specia review shall apply only to cases re-
viewed for release to parole or mandatory supervision where the de-
cision of the parole panel was to deny release to parole or mandatory
supervision.

(c) All requestsfor specia review shall bein writing.

(d) All requestsfor specia review shall befiled with The Texas

Board of Pardons and Paroles, Board Administrator, PO. Box 13401,
Austin, Texas 78711.

(e) The board administrator shall refer to the special review
parole panel only those requests for special review which meet the cri-
teria set forth herein.

() [(d)] Requestsfor specia review shall be considered in the
following circumstances:

(1) aparole panel denied release to parole or mandatory
supervision and a parole panel member who voted with the mgjority
on that panel desiresto have the decision reconsidered prior to the next
review date; or
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(2) awritten request [petition] on behalf of an offender cites
information not previously available to the parole panel. Information
not previously available shall mean only:

(A) responses from trial officials and victims;

(B) achangein an offender’s sentence and judgment;
or

(C) anadlegation that the parole panel hascommitted an
error of law or board rule.

(3) [H] both parole panel members who voted with the ma-
jority arenolonger active board membersor parole commissioners, and
the presiding officer (chair) or designated board member may places
the decision in the special review process to be reconsidered prior to
the next review date.

[(e) Information not previously available shall mean only:]
[(1) responsesfrom trial officials and victims;]
[(2) achangein an offender’s sentence and judgment; or]

an allegation that the parole panel commits an error of
law or board rule]
[(f) All requests for specia review shall be filed with The
Texas Board of Pardons and Paroles, Board Administrator, PO. Box
13401, Austin, Texas 78711.]

[(@) The board administrator shall refer to the special review
parole panel only those requests for special review which meet the cri-
teria set forth herein.]

() [(h)] A special review parole panel, other than the current
voting panel, shall decide and exercise final action on such requests for
specia review.

(h)  [()] Upon considering acasefor special review, the special
review parole panel may take the following action:

(1) defer for request and receipt of further information;
(2) grant special review, and either [deny special review;

or]

(B) revote the case in accordance with applicable pro-
visions of Chapter 145 of thistitle (relating to Parole Process).

[(3) grant specia review and revote the case in accordance
with applicable provisions of Chapter 145 of thistitle (relating to Parole
Process).]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500776

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 406-5388

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 700. CHILD PROTECTIVE
SERVICES
SUBCHAPTERL.
40 TAC §700.1208

The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), new §700.1208, concerning the specific goal as to the
percentage of children who remain in care for over 24 months,
in its Child Protective Services chapter. Under the federal
Social Security Act, Title IV-E, 8471(a), and federal rules 45
Code of Federal Regulations §1356.21(n) implementing the
Adoption and Safe Families Act, states are required to provide
specific goals by state law as to the maximum number of
children (in absolute numbers or as a percentage of all children
in foster care) who, at any time during such year, will remain
in foster care after having been in such care for more than 24
months. DFPS currently fulfills this requirement by attaching
a performance measure as a rider to the DFPS section of the
state Appropriations Act. The purpose of the new section is to
put the required information in rules, instead of relying on the
Appropriations Act. In addition, the rule reduces from 45% to
35% the percentage of children who may remain in foster care
for more than 24 months.

PERMANENCY PLANNING

Cindy Brown, Chief Financial Officer of DFPS, has determined
that for the first five- year period the proposed section will be in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the section.

Ms. Brown also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a re-
sult of enforcing the section will be that length of children’s stay
in substitute care will continue to be monitored closely. There
will be no effect on large, small, or micro-businesses because
the proposed change does not impose new requirements on any
business and does not require the purchase of any new equip-
ment or any increased staff time in order to comply. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed section.

Questions about the content of the proposal may be directed to
Larry Burgess at (512) 438-5320 in DFPS’s Child Protective Ser-
vices Division. Written comments on the proposal may be sub-
mitted to Texas Register Liaison, Legal Services-312, Depart-
ment of Family and Protective Services E-611, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

HHSC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043, Government Code.

The new section is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
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Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated
by the department; and HRC, 840.029, which authorizes FPS
to propose and adopt rules to facilitate implementation of
Department programs.

The new section implements the Social Security Act, Title IV-E,
8471(a).

§700.1208. What is the specific goal as to percentage of childrenin
care over 24 months?

To comply with Title IV of the Social Security Act, §471(a)(14) and
federal rules 45 Code of Federal Regulations 81356.21(n), the Depart-
ment of Family and Protective Services (DFPS) seeksto limit the num-
ber of children under DFPS's responsibility who remain in substitute
care for a period longer than 24 months to no more than 35% of the

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500698

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

CHAPTER 745. LICENSING
SUBCHAPTER M. ADMINISTRATIVE
REVIEWS AND DUE PROCESS HEARINGS
DIVISION 2. DUE PROCESS HEARINGS
40 TAC §745.8843

The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), an amendment to §745.8843, concerning procedures
after an individual requests a due process hearing, in its
Licensing chapter. The State Office of Administrative Hearings
(SOAH) procedural rules will allow DFPS to obtain a default
judgment based on notice of hearing sent to the party’s last
known address if the DFPS rules authorize it. The current DFPS
rules are not specific enough to satisfy SOAH’s procedural rules.
The Licensing Division is recommending the rule be revised to
satisfy the SOAH requirement. The proposed amendment will
also clarify that the person requesting a hearing must inform
DFPS of a change in address.

Cindy Brown, Chief Financial Officer of DFPS, has determined
that for the first five- year period the proposed section will be in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the section.

Ms. Brown also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be that the person requesting

the hearing will be more aware of their responsibilities when re-
questing a due process hearing. There will be no effect on large,
small, or micro- businesses because the proposed change does
not impose new requirements on any business and does not re-
quire the purchase of any new equipment or any increased staff
time in order to comply. There is no anticipated economic cost to
persons who are required to comply with the proposed section.

Questions about the content of the proposal may be directed to
Michele Adams at (512) 438-3262 in DFPS’s Child-Care Licens-
ing Division. Written comments on the proposal may be sub-
mitted to Texas Register Liaison, Legal Services-318, Depart-
ment of Family and Protective Services E-611, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

HHSC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under 82007.043, Government Code.

The amendment is proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated
by the department; and HRC, 840.029, which authorizes FPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements HRC, §40.029.

§745.8843. What happens after | make a request for a due process
hearing?

(8) After you request a due process hearing, we will ask the
State Office of Administrative Hearings to appoint an administrative
law judge to conduct proceedings necessary for him to make a fina
decision in the case.

(b) After the State Office of Administrative Hearings assigns
a docket number to your case, we will send you notice of the hearing,
by regular and certified mail, to your last known address as shown by
our records.

(€) You are responsible for providing the Docket Clerk with
written notification of any changein your address that occurs after you
have requested a due process hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500716

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢
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CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

The Health and Human Services Commission proposes,
on behalf of the Department of Family and Protective Ser-
vices (DFPS), amendments to 88746.615, 746.617, 746.619,
746.621, 746.623, 746.629, 746.1325, 746.3309, 746.3401,
746.3503, 746.3505, 746.4003, and 746.5403, concerning
immunizations, vision and hearing screening, self-instructional
training, meals and/or snacks, annual sanitation inspection,
diaper changing, first-aid kits, and annual inspection for gas
leaks; the repeal of §746.4005, concerning syrup of ipecac;
and new §746.5017, concerning children swimming in a body
of water other than a swimming pool, in its Minimum Standards
for Child-Care Centers chapter.

The amendments to §8746.615, 746.617, 746.619, 746.621,
and 746.623 change the name of the Texas Department of
Health to the Texas Department of State Health Services
(DSHS). In addition, current DFPS rules conflict with new rules
recently adopted by the DSHS, so DFPS is cross-referencing
DSHS rules to ensure the DFPS minimum standards do not
conflict with DSHS rules. The purpose of the amendment to
§746.629 is to cross-reference the Department of State Health
Services rules for Vision and Hearing requirements in the
Texas Administrative Code. This will eliminate any conflicts in
interpretation and will ensure that the child-care community and
Licensing staff utilize the most current rules regarding vision
and hearing screening requirements.

The amendment to §746.1325 clarifies the definition of self-in-
structional and instructor-led training. Typically, caregivers de-
rive greater benefit from instructor-led training, due to the inter-
action with the trainer and others in the group, thus the current
rules limit the amount of annual training that can be obtained
through self-instructional methods. However, changes in tech-
nology have expanded the training resources available to the
child-care community, including computer-based training mod-
ules, which may be either self-instructional or instructor-led. The
revised rule will help centers, as well as DFPS Licensing staff,
correctly classify training formats.

The purpose of the amendment to §746.3309 is to clarify that
baked goods provided by parents for celebrations can be shared
with other children. This change is the result of a concern raised
by parents and permit holders that the current rule limits a par-
ent’s opportunity to provide baked goods prepared outside of the
child-care operation for not only their child, but all children in a
group for birthdays or other type celebrations.

The amendment to §746.3401 clarifies that a sanitation inspec-
tion must be completed before a provisional permit can be issued
and at least once every 12 months.

The amendments to §746.3503 and 8§746.3505 are the result
of concerns that have been expressed regarding the length of
time required for the diaper-changing surface to air dry between
diaper changes as a part of the sanitizing process specified
in §746.3409. When diapers are changed on consecutive
children in an infant care room, waiting 10 minutes between
each diaper change is not feasible. The proposed rule change
provides an option to use a non-absorbent paper liner on the
changing surface or wipe the surface dry after approximately
two minutes when changing children consecutively. Additionally,
the directions for sanitizing the changing surface are moved to
§746.3505, which is a more appropriate location for the topic.

The amendment to §746.4003 and the repeal of §746.4005 up-
date the rules to be consistent with recent recommendations
concerning syrup of ipecac. The American Academy of Pedi-
atrics recently reported on the adverse effects of administering
syrup of ipecac in the event of poisoning. Research has shown
that the syrup can cause serious harm if not administered cor-
rectly. In many communities, syrup of ipecac is no longer avail-
able for purchase over the counter.

New §746.5017 addresses children swimming in a body of water
other than a swimming pool. The current rules do not clearly pro-
hibit swimming in bodies of water other than swimming or wading
pools, such as rivers, lakes or ponds. The new rule clearly states
this. Unlike properly maintained swimming pools and wading
pools, caregivers cannot clearly see the bottom of a lake, river,
pond, or creek to know when a child may be in distress in the
water, a child is missing, or has drowned. In addition, bodies
of water such as rivers, creeks, and coastal waters lack phys-
ical boundaries, which limit the area a child may swim in, may
have an undercurrent that can quickly carry a child outside of a
designated swimming area, and the water has not been treated
chemically to protect children’s health.

The title of §746.5403 is amended to make the rule consistent
with §746.5401, which allows a gas leak inspection to be con-
ducted once every two years, rather than annually.

Cindy Brown, Chief Financial Officer of DFPS, has determined
that for the first five- year period the proposed sections will be in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections.

Ms. Brown also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the sections will be that the health, safety,
and well being of children will be protected. There will be no ef-
fect on large, small, or micro-businesses because the proposed
changes do not impose new requirements on any business, and
do not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.

Questions about the content of the proposal may be directed to
Michele Adams at (512) 438-3262 in DFPS’s Child Care Licens-
ing Division. Written comments on the proposal may be sub-
mitted to Texas Register Liaison, Legal Services-317, Depart-
ment of Family and Protective Services E-611, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

HHSC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043, Government Code.

SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN

40 TAC 88746.615, 746.617, 746.619, 746.621, 746.623,
746.629

The amendments are proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 8§40.021, which
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provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendments implement the Human Resources Code,
840.029 and 8§42.042.

§746.615. Are there exemptions for immunization requirements?
Yes, however, exemptions for immunization reguirements must meet
criteria specified by the Texas Department of State Health Services

rulesin 25 TAC §97.62 (relating to Exclusions from Compliance).
8746.617. Where can | find more information on immunizations?

Services[Hedlth's] rulesat 25 TAC Chapter 97, Subchapter B (relating
to Immunization Requirements in Texas Elementary and Secondary
Schools and Institutions of Higher Education). You can access it on
the Texas Department of State Health Services Internet website at:
www.dshs.state.tx.us'immunize [www.tdh.state.tx.usimmunize], or
you may obtain a copy from Licensing or your local or state health
department.

8746.619. When must | have the child’ simmunization record on file?
(@ (No change)

(b) If you provide only an aternate-care program, you
must have the immunization record for each child who has attended
your child-care center two [five] or more times within a 30-day
[three-month] period.

§746.621. May | admit a child who is not current on immunizations?
Yes, however, you must comply with the rules for provisional admit-
tance established by the Texas Department of State Health Services
rulesin 25 TAC 8§97.66 (relating to Provisional Enrollment). [You may
enroll a child provisionally and alow the child to attend for up to 30
daysif the parent can provide written documentation from ahealth-care

i that the child has received at least one immunization in
each series required for that age child, and a statement of when there-
maining reguired immunizations will be completed:]

§746.623. What documentation is acceptable for immunization
records?

(@) Documentation on file at the child-care center may be the
original immunization record or aphotocopy of the record. An official
immunization record generated from a state or local health authority,
such as aregistry, or arecord received from school officialsincluding
arecord from another state, is also acceptable.

(b) [(8)] Theimmunization record must include: [Documenta-
tion acceptable for immunization records must have been validated by
aphysician or other health-care professional with asignature or rubber
stamp and include:]

(1) The child’s name and birth date;

(2) The number of doses and vaccine type; [and]

(3) The month, day, and year the child received each vac-
cination; and[]

(4) Thesignature or stamp of the physician or other health
care professional who administered the vaccine.

[(b) Documentation on file at the child-care center may be the
original record, a photocopy, or a handwritten copy that the child-care
center director has signed:]

§746.629. Must childrenin my care have vision and hearing screen-
ing?

(@ The Special Senses and Communication Disorders Act,
Texas Health and Safety Code, Chapter 36, requires a screening or a
professional examination for possible vision and hearing problems for
children of certain ages. [the following children who are enrolled in a
child-care center:]

[(1) First-time enrollees who are four years of age or older
and dl children enrolled in programs who are four years of age by
September 1 of each year will be screened for possible vision and hear-
ing problems prior to completion of the first semester of enrollment
or within 120 calendar days of enrollment; whichever is longest; or
present evidence of screening conducted one year prior to enrollment;

and]

[(2) Each child who is in the first; third, fifth, or sev-
enth-grade must complete a screening or examination within the
school year.]

[(b) A licensed or certified screener or a heath-care profes-
sional must conduct the screening. Refer to Texas Health and Safety
Code, §36.011;] Refer to 25 TAC Chapter 37, Subchapter C, (relat-
ing to Vision and Hearing Screening), for specifics on vision and hear-
ing screening. This information may be accessed on the Internet at:
www.dshs.state.tx.us/vhs [www:.tdh.state.tx.usvhs/].

(b) [€e)] You must keep one of the following at the child-care
center for each child required to be screened:

(1) Theindividual vision and hearing screening; or

(2) A signed statement from the child's parent that the
child’ s screening records are current and on file at the pre-kindergarten
program or school the child attends away from the center. The
statement must be dated and include the name, address, and telephone
number of the pre-kindergarten program or school.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500699

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL
DIVISION 4. PROFESSIONAL DEVELOP-
MENT

40 TAC §746.1325

The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
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study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
§40.029 and §42.042.

(@ Sdf-instructional training [material; sueh as on-line train-
ing, written, or video-based material,] is designed to be used by one
individual working alone and at their own pace to complete the lessons
or modules. Lessons or modules commonly include questions with
clear right and wrong answers. Examples include, but are not limited
to, computer-based training (CBT), written materials, or acombination
of video-based and written materials. [and must include:]

[(1) Specificaly stated objectives;]

(2 A curriculum, which includes experiential or applied

ivities]

[(3) An evauation/assessment tool to determine whether
the person has obtained the information necessary to meet the stated
objectives; and]

[(4) A certificate of successful completion from the train-
ing source or the director.]

(b) Instructor-led training is characterized by the communica
tion and interaction that takes place between the learner and theinstruc-
tor and must include an opportunity for the learner to interact with the
instructor to obtain information beyond the scope of the training mate-
rials. The instructor must be able to communicate with the learner in a
timely and organi zed fashion, including but not limited to the instructor
answering questions, providing feedback on skills practice, providing
guidance or information on additional resources, and proactively con-
tacting learners. Examples include, but are not limited to, classroom
training, on-line distance learning, video-conferencing, or other group
learning experiences.

(c) Bothself-instructional and instructor-led training must also
include the components listed in §746.1317(b) of this title (relating
to Must the training for my caregivers and the director meet certain
criteria?).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500700

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER Q. NUTRITION AND FOOD
SERVICE
40 TAC §746.3309

The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 8§40.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
840.029 and 842.042.

§746.3309. May parents provide meals and/or snacks for their chil-
dren instead of my child-care center providing these?
(a)-(c) (No change)

(d) Measand snacks provided by a parent must not be shared
with other children, unless aparent is providing baked goods for a cel-
ebration or party being held at the operation. [You must ensure meals
and snacks provided by the parent are not shared with other children.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500701

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER R. HEALTH PRACTICES
DIVISION 1. ENVIRONMENTAL HEALTH
40 TAC §746.3401

The amendment is proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 8§40.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
§40.029 and §42.042.

§746.3401. Must my child-care center have an annual sanitation in-
spection?

(@ Your child-care center must have a sanitation inspection
before weissue aprovisional permit and at least once every 12 months,
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unless your child-care center isin a public school building that alocal
or state sanitation official has approved for public school use.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500702

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

DIVISION 2. DIAPER CHANGING
40 TAC 8§746.3503, §746.3505

The amendments are proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendments implement the Human Resources Code,
840.029 and §42.042.

§746.3503. What equipment must | have for diaper changing?
(a)-(b) (No change.)

[(c) You must sanitize the diaper-changing surface after each
use. Refer to §746.3409 of thistitle (relating to What does Licensing
mean when it refers to "sanitizing"?). You may also use a clean, dis-
posable covering on the diaper-changing surface that must be changed
after each use]

(c) [(d)] A diaper-changing surfacethat isabovethefloor level
must have a safety mechanism that prevents the child from falling from
the surface and that is used at all times when a child is on the surface.

(d) [(e)] You must have a hand-washing sink in the diaper-
changing area. Refer to §746.4403 of thistitle (relating to Must | have
a hand-washing sink in the diaper-changing area?).

§746.3505. What must | do to prevent the spread of germs when dia-
pering children?

(a)-(d)
(e) You must sanitize the diaper-changing surface after each
use. Refer to §746.3409 of thistitle (relating to What does Licensing
mean when it refers to "sanitizing"?). However, if you are changing
diapers on a number of children consecutively, you may cover the sur-
face with a non-absorbent paper liner that is disposed of between each

(No change.)

diaper change or wipethe surface dry after approximately 2 minutes of
contact with the sanitizing solution. When the diaper changing session
is completed, follow the procedures outlined in §746.3409 of thistitle.

(f) [(e)] You must cover containers used for soiled diapers or
keep them in a sanitary manner, such as placing soiled diapersin indi-
vidua sealed bags.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500703

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER S. SAFETY PRACTICES
DIVISION 4. FIRST-AID KITS
40 TAC §746.4003

The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 8§40.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, §40.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
§40.029 and §42.042.

§746.4003. What items must each first-aid kit contain?
(8 Eachfirst-aid kit must contain the following supplies:
(1)-(7) (Nochange)
[(8) Syrup of ipecac]]
(8) [(9)] Thermometer;
(9) [(10)] Tweezers, and
(10) [(21)] Waterproof, disposable gloves.
(b) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on February 15,
2005.
TRD-200500704
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Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢
40 TAC §746.4005

(Editor’'s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Department of Family and Protective Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under Government Code §531.0055,
which provides that the Health and Human Services Executive
Commissioner shall adopt rules for the operation and provision
of services by the health and human services agencies, includ-
ing the Department of Family and Protective Services; Human
Resources Code (HRC) 840.021, which provides that the Fam-
ily and Protective Services Council shall study and make rec-
ommendations to the executive commissioner and the commis-
sioner regarding rules governing the delivery of services to per-
sons who are served or regulated by the department; and HRC,
840.029, which authorizes DFPS to propose and adopt rules to
facilitate implementation of Department programs.

The repeal implements the Human Resources Code, §40.029
and 8§42.042.

§746.4005. When may | use the syrup of ipecac?

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500705

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER V. SWIMMING POOLS AND
WADING/SPLASHING POOLS
40 TAC §746.5017

The new section is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 8§40.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The new section implements the Human Resources Code,
§40.029 and §42.042.

§746.5017. Can children in my care swimin a body of water other
than a swimming pool, such as a lake, pond, or river?

No, you must not allow childrento swimin alake, pond, river, or abody
of water other than aswimming pool or wading pool that complieswith
the rules specified in this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500706

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER W. FIRE SAFETY AND
EMERGENCY PRACTICES

DIVISION 4. GAS AND PROPANE TANKS
40 TAC §746.5403

The amendment is proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
§40.029 and 8§842.042.

§746.5403. Who must conduct the [annual] inspection for gasleaks?
(a)-(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500707

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢
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CHAPTER 747. MINIMUM STANDARDS FOR
CHILD-CARE HOMES

The Health and Human Services Commission proposes,
on behalf of the Department of Family and Protective Ser-
vices (DFPS), amendments to §8747.107, 747.111, 747.113,
747.201, 747.207, 747.613, 747.615, 747.617, 747.621,
747.623, 747.633, 747.1323, 747.3109, and 747.3803,
concerning purpose and definitions, immunizations, self-instruc-
tional training, meals and/or snacks, and first-aid kits; the repeal
of §747.3805, concerning syrup of ipecac; and new §747.4817,
concerning children swimming in a body of water other than a
swimming pool, in its Minimum Standards for Child-Care Homes
chapter.

The purpose of the amendments to 88747.107, 747.111,
747.113, and 747.201 concerns the one-time opportunity to
choose to operate as a licensed child-care home or licensed
child-care center. The minimum standard rules do not currently
support this choice in all cases. A variety of group day care
homes, choosing to operate as a licensed child-care home,
did not fit neatly into the minimum standard rules that became
effective September 1, 2003. These include but are not limited
to a corporation owning a group day care home, a group day
care home operating in a public school, and a governing body
owning more than one group day care home. The proposed
changes to the existing rules will clarity the oversight and
essentially grandfather these operations as licensed child-care
homes. These proposed changes also eliminate the need to
process a variance for each of these rules, thus reducing the
associated paperwork for both the permit holder, as well as
DFPS Licensing staff.

The proposed amendment to 8747.207 cross-references Chap-
ter 745, Licensing, and eliminates conflicting requirements.

The amendments to 88747.613, 747.615, 747.617, 747.621,
and 747.623 change the name of the Texas Department of
Health to the Texas Department of State Health Services
(DSHS). In addition, current DFPS rules conflict with new rules
recently adopted by the DSHS, so DFPS is cross-referencing
DSHS rules to ensure the DFPS minimum standards do not
conflict with DSHS rules. The purpose of the amendment to
8§747.633 is to cross-reference the Department of State Health
Services rules for Vision and Hearing requirements in the
Texas Administrative Code. This will eliminate any conflicts in
interpretation and will ensure that the child-care community and
Licensing staff utilize the most current rules regarding vision
and hearing screening requirements.

The amendment to §747.1323 clarifies the difference between
self-instructional and instructor-led training. Typically, caregivers
derive greater benefit from instructor-led training, due to the in-
teraction with the trainer and others in the group, thus the current
rules limit the amount of annual training that can be obtained
through self-instructional methods. However, changes in tech-
nology have expanded the training resources available to the
child-care community, including computer-based training mod-
ules, which may be either self-instructional or instructor-led. The
revised rule will help centers, as well as DFPS Licensing staff,
correctly classify training formats. The purpose of the amend-
ment to §747.3109 is to clarify that baked goods provided by
parents for celebrations can be shared with other children. This
is the result of a concern raised by parents and permit holders
that the current rule limits a parent’s opportunity to provide baked
goods prepared outside of the child-care operation for not only

their child, but all children in a group for birthdays or other type
celebrations.

The amendment to §747.3803 and the repeal of §747.3805 up-
date the rules to be consistent with recent recommendations
concerning syrup of ipecac. The American Academy of Pedi-
atrics recently reported on the adverse effects of administering
syrup of ipecac in the event of poisoning. Research has shown
that the syrup can cause serious harm if not administered cor-
rectly. In many communities, syrup of ipecac is no longer avail-
able for purchase over the counter.

New §747.4817 addresses children swimming in a body of water
other than a swimming pool. The current rules do not clearly pro-
hibit swimming in bodies of water other than swimming or wading
pools, such as rivers, lakes or ponds. The new rule clearly states
this. Unlike properly maintained swimming pools and wading
pools, caregivers cannot clearly see the bottom of a lake, river,
pond, or creek to know when a child may be in distress in the
water, a child is missing, or has drowned. In addition, bodies
of water such as rivers, creeks, and coastal waters lack phys-
ical boundaries, which limit the area a child may swim in, may
have an undercurrent that can quickly carry a child outside of a
designated swimming area, and the water has not been treated
chemically to protect children’s health.

Cindy Brown, Chief Financial Officer of DFPS, has determined
that for the first five-year period the proposed sections will be in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections.

Ms. Brown also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the sections will be that the health, safety,
and well being of children will be protected. There will be no ef-
fect on large, small, or micro-businesses because the proposed
changes do not impose new requirements on any business and
does not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.

Questions about the content of the proposal may be directed to
Luis Palacois at (512) 438-2946 in DFPS’s Child Care Licensing
Division. Written comments on the proposal may be submitted
to Texas Register Liaison, Legal Services-317, Department of
Family and Protective Services E-611, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.

HHSC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043, Government Code.

SUBCHAPTER A. PURPOSE AND
DEFINITIONS
40 TAC 88747.107, 747.111, 747.113

The amendments are proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
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study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendments implement the Human Resources Code,
§40.029 and §42.042.

§747.107. What types of operations do these minimum standards ap-
ply to?

(@ - (b) (No change.))

(c) To be considered operating in one’s own home, the loca-
tion where care is being provided must be at the same address as the
permit holder’s residence, unless the exception in §747.111(b) of this
title (relating to What is a licensed child-care home?) is met.

§747.111. Whnat isa licensed child-care home?

(@ Inalicensed child-care home, the licensed primary care-
giver provides care in the caregiver’s own residence for children from
birth through 13 years, unless the operation was|licensed asagroup day
care home prior to September 1, 2003.

(b) A child-care homelicensed as agroup day care home prior
to September 1, 2003, may provide care at alocation other than the pri-
mary caregiver's own residence, until the permit is no longer valid. A
location, other than the primary caregiver's own residence, is subject
to the minimum standards in this chapter and, if applicable, the con-
ditions specified in §745.373 of thistitle (relating to May | have more
than one licensed child-care home?)

() The total number of children in care varies with the ages
child-care home at any given time, including the children related to the
caregiver, must not exceed 12.

§747.113. Whoisresponsible for complying with the minimum stan-
dards?

(@ If the child-care home is registered, the permit holder [A
registered primary caregiver] must ensure compliance with al min-
imum standards in this chapter, with the exception of any minimum
standard requirements specified for licensed child-care homes.

(b) If the child-care homeis licensed, the permit holder [A K-
censed primary caregiver] must ensure compliance with all minimum
standards in this chapter, with the exception of any minimum standard
requirements specified only for registered child-care homes.

() The permit holder [A registered or licensed primary eare-
giver] isnot required to comply with minimum standards identified for
specific types of child-care programs or activities the child-care home

does not offer, such as transportation or swimming activities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500708

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION

DIVISION 1. PRIMARY CAREGIVER

40 TAC 8§747.201, §747.207

The amendments are proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendments implement the Human Resources Code,
§40.029 and 8§42.042.

§747.201. Whoisa primary caregiver?

(@) The[A licensed or registered] primary caregiver isthe per-
son with ultimate authority and responsibility for the child-care home's
overall operation and compliance with these minimum standards and
thelicensing laws. The primary caregiver must be the permit holder for
the licensed or registered child-care home, and must live in the home
where care is provided, unless the home was licensed as a group day
care home prior to September 1, 2003. Refer to §747.111 of thistitle
(relating to What is a licensed child-care home?).

(b) A permit holder licensed to operate one or more group day
care homes prior to September 1, 2003, must designate, on a DFPS
form, a person who meets the qudlifications in §747.1101 of thistitle
(relating to Who is required to meet the qualifications specified in this
division?) to act as the primary caregiver for each licensed child-care
home. This exception will not apply to an operation when the permit
issued prior to September 1, 2003, is no longer valid.

§747.207. What are my responsibilities as the primary caregiver?
You are responsible for the following:
(1) - (6) (No change)

(7) Initiating background checks [within two days of ob-
taining a new assistant or substitute caregiver, the addition of a house-
hold member, or a household member turning 14 years, who will reg-
ularly or frequently be present at your operation while children are in
care] as specified in Subchapter F of Chapter 745 of thistitle (relating
to Background Checks);

(8) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on February 15,
2005.
TRD-200500709
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Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN

40 TAC 88747.613, 747.615, 747.617, 747.621, 747.623,
747.633

The amendments are proposed under Government Code
8531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendments implement the Human Resources Code,
§40.029 and §42.042.

§747.613. What immunizations are children in my care required to
have?

Each child enrolled or admitted to a child-care home must meet appli-
cableimmunization requirements specified by the Texas Department of
State Health Services (DSHS) [Health] Immunization Requirementsin
Texas Elementary and Secondary Schools and Institutions of Higher
Education. This requirement applies to al children in the child-care
home from birth through 17 years.

§747.615. Are there exemptions for these immunization require-
ments?

Yes, however, exemptions for immunization must meet criteria speci-
fied by the Texas Department of State Health Services [Health] rules
in 25 TAC §97.62 (relating to Exclusions from Compliance).

8§747.617. Where can | find more information on immunizations?
You can find this information in the Texas Department of State Health
Services [Hedlth's] rules at 25 TAC Chapter 97, Subchapter B (re-
lating to Immunization Requirements in Texas Elementary and Sec-
ondary Schools and Institutions of Higher Education). You can access
it on the Texas Department of State Health Services [Health] Internet
website at:  www.dshs.state.tx.usimmunize [www.tdh.state.tx.us/im-
munize], or you may obtain a copy from Licensing or your local or
state health department.

§747.621. May | admit a child who is not current on immunizations?
Yes, however, you must comply with the rules for provisional admit-
tance established by the Texas Department of State Health Services
rulesin 25 TAC §97.66 (relating to Provisional Enrollment). [You may
enroll achild provisionally and allow the child to attend the child-care
homefor up to 30 daysif the parent can provide written documentation
from a health-care professional that the child has received at least one
immunization in each series; required for that age child, and astatement
of when the remaining required immunizations will be completed.]

8§747.623. What documentation is acceptable for immunization
records?

(@ Documentation may be the original immunization record
or aphotocopy. An official immunization record generated from astate
or local health authority, such as a registry, or a record received from
school officials including a record from another state, is also accept-
able.

(b) [(&)] The immunization record must include: [Documen-
tation acceptablefor immunization records must have been validated by
aphysician or other health-care professional with asignature or rubber
stamp and include:]

(1) The child's name and birth date;
(2) The number of doses and vaccine type; [and]

(3) The month, day, and year the child received each vac-
cination; and []

(4) Thesignature or stamp of the physician or other health
care professional who administered the vaccine.

[(b) Documentation may be the origina record, a photocopy,
or a handwritten copy that you have signed and dated.]

§747.633. Must childrenin my licensed child-care home have vision
and hearing screening?

(@ The Special Senses and Communication Disorders Act,
Texas Health and Safety Code, Chapter 36, requires a screening or a
professional examination for possible vision and hearing problems for
children of certain ages. [the fellowing ehildren who are enrolled in a
licensed child-care home:]

[(1) Firsttimeenrolleeswho arefour yearsof age and older
and al children enrolled in programs who are four years of age by
September 1 of each year will be screened for possible vision and hear-
ing problems prior to completion of the first semester of enrollment
or within 120 calendar days of enrollment, whichever is longest, or
present evidence of screening conducted one year prior to enrollment;

and]

[(2) Each child who is in the first; third, fifth, or sev-
enth-grade must complete a screening or examination within the
school year.]

[(b) A licensed or certified screener or a hedlth-care profes-
sional must conduct the screening. Refer to Texas Health and Safety
Code, §36.011,] Refer to 25 TAC, Chapter 37, Subchapter C, (relat-
ing to Vision and Hearing Screening), for specifics on vision and hear-
ing screening. This information may be accessed on the Internet at:
www.dshs.state.tx.us/vhs/ [www.tdh.state.tx-usivhs/].

(b) [(e)] You must keep one of the following at the child-care
home for each child required to be screened:

(1) Theindividual vision and hearing screening; or

(2) A signed statement from the child's parent that the
child’ s screening records are current and on file at the pre-kindergarten
program or school the child attends away from the child-care home.
The statement must be dated and include the name, address, and
telephone number of the pre-kindergarten program or school.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500710
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Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER D. PERSONNEL
DIVISION 4. PROFESSIONAL DEVELOP-
MENT

40 TAC §747.1323

The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
§40.029 and §42.042.

(@ Sdf-instructional training [material; sueh as on-line train-
ing, written, or video-based material] is designed to be used by one
individual working alone and at their own pace to complete the lessons
or modules. Lessons or modules commonly include questions with
clear right and wrong answers. Examples include, but are not limited
to, computer-based training (CBT), written materials, or acombination
of video-based and written materials. [and must include:]

[(1) Specificaly stated objectives; ]

[(2) A curriculum that includes experiential or applied ac-
tivities; ]
[(3) An evauation/assessment tool to determine whether

the person has obtained the information necessary to meet the stated
objectives; and ]
[(4) A certificate of successful completion from the train-

ing source, as specified in this subchapter. |

(b) Instructor-led training is characterized by the communica
tion and interaction that takes place between the learner and theinstruc-
tor and must include an opportunity for the learner to interact with the
instructor to obtain information beyond the scope of the training mate-
rials. The instructor must be able to communicate with the learner in a
timely and organi zed fashion, including but not limited to the instructor
answering questions, providing feedback on skills practice, providing
guidance or information on additional resources, and proactively con-
tacting learners. Examples include, but are not limited to, classroom
training, on-line distance learning, video-conferencing, or other group
learning experiences.

(c) Bothself-instructional and instructor-led training must also
include the components listed in §747.1315(b) of thistitle (relating to
Must child-care training meet certain criteria?).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500711

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER Q. NUTRITION AND FOOD
SERVICE
40 TAC §747.3109

The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
840.029 and 842.042.

§747.3109. May parents provide meals and/or snacks for their chil-
dren instead of my child-care home providing them?

(@) - () (No change)

with other children, unless aparent is providing baked goods for acel-
ebration or party being held at the operation. [You must ensure meals
and snacks provided by the parent are not shared with other children.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500712

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER S. SAFETY PRACTICES
DIVISION 4. FIRST-AID KITS
40 TAC §747.3803
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The amendment is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, 840.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The amendment implements the Human Resources Code,
840.029 and 8§42.042.

§747.3803. What items must each first-aid kit contain?

(8) Eachfirst-aid kit must contain the following supplies:
(1) - (7) (Nochange)
[(8) Syrup of ipecaci}
(8) [(9)] Thermometer;
(9) [(20)] Tweezers, and
(10) [(212)] Waterproof, disposable gloves.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500713

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢
40 TAC §747.3805

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Department of Family and Protective Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under Government Code §531.0055,
which provides that the Health and Human Services Executive
Commissioner shall adopt rules for the operation and provision
of services by the health and human services agencies, includ-
ing the Department of Family and Protective Services; Human
Resources Code (HRC) 8§40.021, which provides that the Fam-
ily and Protective Services Council shall study and make rec-
ommendations to the executive commissioner and the commis-
sioner regarding rules governing the delivery of services to per-
sons who are served or regulated by the department; and HRC,
840.029, which authorizes DFPS to propose and adopt rules to
facilitate implementation of Department programs.

The repeal implements the Human Resources Code, §40.029
and 842.042.

§747.3805. When may | use the syrup of ipecac?

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500714

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢

SUBCHAPTER V. SWIMMING POOLS AND
WADING/SPLASHING POOLS

40 TAC §747.4817

The new section is proposed under Government Code
§531.0055, which provides that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; Human Resources Code (HRC) 840.021, which
provides that the Family and Protective Services Council shall
study and make recommendations to the executive commis-
sioner and the commissioner regarding rules governing the
delivery of services to persons who are served or regulated by
the department; and HRC, §40.029, which authorizes DFPS
to propose and adopt rules to facilitate implementation of
Department programs.

The new section implements the Human Resources Code,
840.029 and §42.042.

§747.4817. Can children in my care swim in a body of water other
than a swimming pool, such as a lake, pond, or river?

No, you must not allow childrento swiminalake, pond, river, or abody
of water other than aswimming pool or wading pool that complieswith
the rules specified in this subchapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500715

Gerry Williams

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: April 3, 2005
For further information, please call: (512) 438-3437

¢ ¢ ¢
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(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 7. BANKING AND SECURITIES
PART 7. STATE SECURITIES BOARD

CHAPTER 109. TRANSACTIONS EXEMPT
FROM REGISTRATION
7 TAC §109.3

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed amended section, submitted by the
State Securities Board has been automatically withdrawn. The
amended section as proposed appeared in the August 13, 2004
issue of the Texas Register (29 TexReg 7826).

Filed with the Office of the Secretary of State on February 22,
2005.

TRD-200500791
¢ ¢ L4

7 TAC 88109.4 - 109.6

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.38(d), the proposed new section’s, submitted by the State
Securities Board have been automatically withdrawn. The new
section’s as proposed appeared in the August 13, 2004 issue of
the Texas Register (29 TexReg 7827).

Filed with the Office of the Secretary of State on February 22,
2005.
TRD-200500792
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in the

the rule (Government Code, §2001.036). If a rule is adopted without change to the text as published in the proposed rule, then

the Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES

SUBCHAPTER B. GENERAL PROCEDURES
IN A CONTESTED CASE

22 TAC 8281.25

The Texas State Board of Pharmacy (TSBP) adopts amend-
ments to §281.25 concerning Notice and Service. The amend-
ments are adopted without changes to the proposed text pub-
lished in the December 24, 2004, issue of the Texas Register
(29 TexReg 11876).

The adopted amendments update the font size requirement for
disclosure statements regarding notices for contested cases to
be consistent with the State Office of Administrative Hearings
Rules of Procedure.

No comments were received.

The amendments are adopted under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551-566 and 568-569, Texas
Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board inter-
prets 8554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551-566 and 568-569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500749

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: March 10, 2005

Proposal publication date: December 24, 2004

For further information, please call: (512) 305-8028

¢ ¢ ¢
22 TAC §281.42

The Texas State Board of Pharmacy (TSBP) adopts amend-
ments to 8281.42 concerning Failure to Attend Hearing and De-
fault. The amendments are adopted without changes to the pro-
posed text published in the December 24, 2004, issue of the
Texas Register (29 TexReg 11877).

The adopted amendments update the font size requirement for
disclosure statements regarding notices for default hearings to
be consistent with the State Office of Administrative Hearings
Rules of Procedure.

No comments were received.

The amendments are adopted under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551-566 and 568-569, Texas
Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board inter-
prets 8554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551-566 and 568-569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500750

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: March 10, 2005

Proposal publication date: December 24, 2004

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 291. PHARMACIES
SUBCHAPTERB. COMMUNITY PHARMACY
(CLASSA)

22 TAC §291.34

The Texas State Board of Pharmacy (TSBP) adopts amend-
ments to §291.34 concerning Records. The amendments are
adopted with changes to the proposed text published in the De-
cember 24, 2004, issue of the Texas Register (29 TexReg 11878)
based on comments received.
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The adopted amendments clarify the requirements for prescrip-
tions electronically transferred between pharmacies and correct
citations.

One comment was received from the Texas Pharmacy Associ-
ation recommending that §291.34(e)(4)(C) be clarified to allow
verbal and faxed transfers. The Board agreed with the recom-
mendation and clarified the rule to allow verbal and faxed trans-
fers between pharmacists and pharmacist interns.

The amendments are adopted under §551.002 and §8554.051 of
the Texas Pharmacy Act (Chapters 551-566 and 568-569, Texas
Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board inter-
prets 8554.051(a) as authorizing the agency to adopt rules for
the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551-566 and 568-569, Texas Occupations Code.

§291.34. Records.
(8 Maintenance of records.

(1) Every inventory or other record required to be kept
under the provisions of §291.31 of this title (relating to Definitions),
§291.32 of this title (relating to Personnel), §291.33 of this title
(relating to Operational Standards), §291.34 of this title (relating to
Records), and §291.35 of this title (relating to Official Prescription
Requirements), contained in Community Pharmacy (Class A) shall
be kept by the pharmacy and be available, for at least two years from
the date of such inventory or record, for inspecting and copying by
the board or its representative and to other authorized local, state, or
federal law enforcement agencies.

(2) Records of controlled substances listed in Schedules |
and |1 shall be maintained separately from all other records of the phar-
macy.

(3) Records of controlled substances, other than prescrip-
tion drug orders, listed in Schedules 111 - V shall be maintained sep-
arately or readily retrievable from all other records of the pharmacy.
For purposes of this subsection, readily retrievable means that the con-
trolled substances shall be asterisked, red-lined, or in some other man-
ner readily identifiable apart from al other items appearing on the
record.

(4) Records, except when specifically required to be main-
tained in original or hard-copy form, may be maintained in an aterna-
tive data retention system, such as a data processing system or direct
imaging system provided:

(A) the records maintained in the alternative system
contain all of the information required on the manual record; and

(B) thedata processing system is capable of producing
a hard copy of the record upon the request of the board, its represen-
tative, or other authorized local, state, or federal law enforcement or
regulatory agencies.

(b) Prescriptions.
(1) Professional responsibility.
(A) Pharmacistsshall exercise sound professional judg-
ment with respect to the accuracy and authenticity of any prescription
drug order they dispense. If the pharmacist questions the accuracy or

authenticity of a prescription drug order, he/she shall verify the order
with the practitioner prior to dispensing.

(B) Priortodispensing aprescription, pharmacistsshall
determine, inthe exercise of sound professional judgment, that the pre-
scription isavalid prescription. A pharmacist may not dispense a pre-
scription drug if the pharmacist knows or should have known that the
prescription was issued on the basis of an Internet-based or telephonic
consultation without avalid patient-practitioner relationship.

(C) Subparagraph (B) of this paragraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa-
tient-practitioner relationship is not present in an emergency situation
(e.g. apractitioner taking calls for the patient’ s regular practitioner).

(2) Written prescription drug orders.
(A) Practitioner's signature.

(i) Except as noted in clause (ii) of this subpara-
graph, written prescription drug orders shall be:

(1) manually signed by the practitioner; or

(I1)  electronically signed by the practitioner us-
ing a system which electronically replicates the practitioner’s manual
signature on the written prescription, provided:

(-a) that security features of the system re-
quire the practitioner to authorize each use; and

(-b-) the prescription is printed on paper that
is designed to prevent unauthorized copying of a completed prescrip-
tion and to prevent the erasure or modification of information written
on the prescription by the prescribing practitioner. (For example, the
paper contains security provisions against copying that resultsin some
indication on the copy that it is a copy and therefore render the pre-
scription null and void.)

(ii) Prescription drug orders for Schedule Il con-
trolled substances shall be issued on an official prescription form as
required by the Texas Controlled Substances Act, 8481.075, and be
manually signed by the practitioner.

(iii) A practitioner may sign a prescription drug or-
der in the same manner as he would sign a check or legal document,
e.g. JH. Smith or John H. Smith.

(iv) Rubber stamped or otherwise reproduced signa-
tures may not be used except as authorized in clause (i) of this subpara-
graph.

(v) Theprescriptiondrug order may not be signed by
apractitioner’s agent but may be prepared by an agent for the signature
of a practitioner. However, the prescribing practitioner is responsible
in case the prescription drug order does not conform in all essential
respects to the law and regulations.

(B) Prescription drug orders written by practitionersin
ancther state.

(i) Dangerous drug prescription orders. A pharma-
cist may dispense a prescription drug order for dangerous drugsissued
by practitioners in a state other than Texas in the same manner as pre-
scription drug orders for dangerous drugs issued by practitioners in
Texas are dispensed.

(ii) Controlled substance prescription drug orders.

(1) A pharmacist may dispense prescription drug
order for controlled substances in Schedule |1 issued by a practitioner
in another state provided:

(-&) the prescription is filled in compliance
with awritten plan approved by the Director of the Texas Department
of Public Safety in consultation with the Board, which provides the
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manner in which the dispensing pharmacy may fill a prescription for a
Schedule I1 controlled substance;

(-b-) theprescription drug order isan original
written prescription issued by a person practicing in another state and
licensed by another state as a physician, dentist, veterinarian, or po-
diatrist, who has a current federal Drug Enforcement Administration
(DEA) registration number, and who may legally prescribe Schedulell
controlled substances in such other state; and

(-c-) the prescription drug order is not
dispensed after the end of the seventh day after the date on which the
prescription is issued.

(I A pharmacist may dispense prescription
drug orders for controlled substances in Schedule lll, 1V, or V issued
by a practitioner in another state provided:

(-&) the prescription drug order isan original
written prescription issued by a person practicing in another state and
licensed by another state as a physician, dentist, veterinarian, or po-
diatrist, who has a current federal Drug Enforcement Administration
(DEA) registration number, and who may legally prescribe Schedule
111, 1V, or V controlled substances in such other state;

(-b-) the prescription drug order is not dis-
pensed or refilled more than six monthsfrom theinitial date of issuance
and may not be refilled more than five times; and

(-c-) if there are no refill instructions on the
original written prescription drug order (which shall be interpreted as
no refills authorized) or if al refills authorized on the original written
prescription drug order have been dispensed, a new written prescrip-
tion drug order is obtained from the prescribing practitioner prior to
dispensing any additional quantities of controlled substances.

(C) Prescription drug orders written by practitionersin
the United Mexican States or the Dominion of Canada.

(i) Controlled substance prescription drug orders. A
pharmacist may not dispense a prescription drug order for a Schedule
I1, 111, 1V, or V controlled substance issued by a practitioner in the Do-
minion of Canada or the United Mexican States.

(i) Dangerous drug prescription drug orders. A
pharmacist may dispense a dangerous drug prescription issued by a
person licensed in the Dominion of Canada or the United Mexican
States as a physician, dentist, veterinarian, or podiatrist provided:

(1) theprescription drug order isan original writ-
ten prescription; and

(I1) if there are no refill instructions on the orig-
inal written prescription drug order (which shall be interpreted as no
refillsauthorized) or if all refills authorized on the original written pre-
scription drug order have been dispensed, a new written prescription
drug order shall be obtained from the prescribing practitioner prior to
dispensing any additional quantities of dangerous drugs.

(D) Prescription drug orders carried out or signed by an
advanced practice nurse or physician assistant.

(i) A pharmacist may dispense a prescription drug
order which is carried out or signed by an advanced practice nurse or
physician assistant provided the advanced practice nurse or physician
assistant is practicing in accordance with Subtitle B, Chapter 157, Oc-
cupations Code.

(if) Each practitioner shall designate in writing the
name of each advanced practice nurse or physician assistant autho-
rized to carry out or sign a prescription drug order pursuant to Subtitle
B, Chapter 157, Occupations Code. A list of the advanced practice
nurses or physician assistants designated by the practitioner must be
maintained in the practitioner’ s usual place of business. On request by

a pharmacist, a practitioner shall furnish the pharmacist with a copy
of the written authorization for a specific advanced practice nurse or
physician assistant.

(E) Prescription drug orders for Schedule I controlled
substances. No Schedule Il controlled substance may be dispensed
without awritten prescription drug order of apractitioner on an official
prescription form as required by the Texas Controlled Substances Act,
§481.075.

(3) Verbal prescription drug orders.

(A) A verbal prescription drug order from apractitioner
or apractitioner’ s designated agent may only be received by a pharma-
cist or apharmacist-intern under the direct supervision of apharmacist.

(B) A practitioner shall designateinwriting the name of
each agent authorized by the practitioner to communi cate prescriptions
verbally for the practitioner. The practitioner shall maintain at the prac-
titioner’s usual place of business a list of the designated agents. The
practitioner shall provide apharmacist with acopy of the practitioner’s
written authorization for a specific agent on the pharmacist’ s request.

(C) A pharmacist may not dispense a verbal prescrip-
tion drug order for a Schedulellll, 1V, or V controlled substance issued
by apractitioner licensed in another state unless the practitioner isalso
registered under the Texas Controlled Substances Act.

(D) A pharmacist may not dispense a verbal prescrip-
tion drug order for a dangerous drug or a controlled substance issued
by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner is also licensed in Texas.

(4) Electronic prescription drug orders. For the purpose of
this subsection, prescription drug orders shall be considered the same
as verbal prescription drug orders.

(A) Anelectronic prescription drug order may betrans-
mitted by a practitioner or a practitioner’s designated agent:

(i) directly to a pharmacy; or

(if) through the use of a data communication device
provided:

(1) the confidential prescription information is
not altered during transmission; and

(I1) confidential patient information is not
accessed or maintained by the operator of the data communication
device other than for legal purposes under federal and state law.

(B) A practitioner shall designate in writing the name
of each agent authorized by the practitioner to electronically transmit
prescriptions for the practitioner. The practitioner shall maintain at the
practitioner’s usual place of business a list of the designated agents.
The practitioner shall provide a pharmacist with a copy of the practi-
tioner’ s written authorization for a specific agent on the pharmacist’s
request.

(C) A pharmacist may not dispense an electronic pre-
scription drug order for a

(i) Schedule Il controlled substance, except as au-
thorized for faxed prescriptionsin §481.074, Health and Safety Code;

(if) Schedule 111, 1V, or V controlled substance is-
sued by a practitioner licensed in another state unless the practitioner
is also registered under the Texas Controlled Substances Act; or

(ili) dangerous drug or controlled substance issued
by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner is also licensed in Texas.
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(5) Original prescription drug order records.

(A) Origind prescriptions shall be maintained by the
pharmacy in numerical order and remain legible for a period of two
years from the date of filling or the date of the last refill dispensed.

(B) If an original prescription drug order is changed,
such prescription order shall be invalid and of no further force and ef-
fect; if additional drugs are to be dispensed, a new prescription drug
order with a new and separate number is required.

(C) Original prescriptions shall be maintained in three
separate files as follows:

(i) prescriptions for controlled substances listed in
Schedule I1;

(if) prescriptions for controlled substances listed in
Schedules 111 - V; and

(iii) prescriptions for dangerous drugs and nonpre-
scription drugs.

(D) Originad prescription records other than prescrip-
tionsfor Schedule I controlled substances may be stored on microfilm,
microfiche, or other system which is capable of producing a direct im-
ageof theoriginal prescription record, e.g., digitalized imaging system.
If original prescription records are stored in a direct imaging system,
the following is applicable:

(i) therecord of refills recorded on the original pre-
scription must also be stored in this system;

(ii) the original prescription records must be main-
tained in numerical order and separated in three files as specified in
subparagraph (C) of this paragraph; and

(iii) thepharmacy must provideimmediate accessto
equipment necessary to render the records easily readable.

(6) Prescription drug order information.
(A) All original prescriptions shall bear:

(i) name of the patient, or if such drugisfor an ani-
mal, the species of such animal and the name of the owner;

(i) address of the patient, provided, however, a pre-
scription for a dangerous drug is not required to bear the address of
the patient if such addressisreadily retrievable on another appropriate,
uniformly maintained pharmacy record, such as medication records;

(iii) name, and if for a controlled substance, the ad-
dress and DEA registration number of the practitioner;

(iv) name and strength of the drug prescribed;
(v) quantity prescribed;
(vi) directionsfor use;

(vii) intended usefor the drug unlessthe practitioner
determines the furnishing of thisinformation is not in the best interest
of the patient; and

(viii) date of issuance.

(B) Alloriginal electronic prescription drug ordersshall
bear:

(i) nameof the patient, if such drugisfor an animal,
the species of such animal, and the name of the owner;

(i) addressof the patient, provided, however, a pre-
scription for a dangerous drug is not required to bear the address of

the patient if such addressisreadily retrievable on another appropriate,
uniformly maintained pharmacy record, such as medication records;

(iii) name, and if for a controlled substance, the ad-
dress and DEA registration number of the practitioner;

(iv) name and strength of the drug prescribed;
(v) quantity prescribed;
(vi) directions for use;

(vii) indications for use, unless the practitioner de-
termines the furnishing of thisinformation is not in the best interest of
the patient;

(viii) date of issuance;

(ix) astatement which indicates that the prescription
has been electronically transmitted, (e.g., Faxed to or electronically
transmitted to:);

(X) name, address, and electronic access number of
the pharmacy to which the prescription was transmitted;

(xi) telephone number of the prescribing practi-
tioner;

(xii) date the prescription drug order was electroni-
cally transmitted to the pharmacy, if different from the date of issuance
of the prescription; and

(xiii) if transmitted by a designated agent, the full
name of the designated agent.

(C) AIll origina written prescriptions carried out or
signed by an advanced practice nurse or physician assistant in accor-
dance with Subtitle B, Chapter 157, Occupations Code, shall bear:

(i) name and address of the patient;

(i) name, address, tel ephone number, and if the pre-
scription is for a controlled substance, the DEA number of the super-
vising practitioner;

(iii) name, identification number, original signature
and if the prescription is for a controlled substance, the DEA number
of the advanced practice nurse or physician assistant;

(iv) eaddress and telephone number of the clinic at
which the prescription drug order was carried out or signed;

(v) name, strength, and quantity of the drug;
(vi) directions for use;

(vii) indicationsfor use, if appropriate;
(viii) date of issuance; and

(ix) number of refills authorized.

(D) At thetime of dispensing, a pharmacist is respon-
sible for the addition of the following information to the original pre-
scription:

(i) unique identification number of the prescription
drug order;

(if) initials or identification code of the dispensing
pharmacist;

(iii) quantity dispensed, if different from the quan-
tity prescribed;

(iv) date of dispensing, if different from the date of
issuance; and

30 TexReg 1278 March 4, 2005 Texas Register



(v) brand name or manufacturer of the drug product
actually dispensed, if the drug was prescribed by generic name or if a
drug product other than the one prescribed was dispensed pursuant to
the provisions of the Act, Chapters 562 and 563.

(7) Refills.

(A) Refills may be dispensed only in accordance with
the prescriber’ s authorization as indicated on the original prescription
drug order.

(B) If therearenorefill instructions on the original pre-
scription drug order (which shall beinterpreted asno refills authorized)
or if al refills authorized on the original prescription drug order have
been dispensed, authorization from the prescribing practitioner shall be
obtained prior to dispensing any refills.

(C) Refills of prescription drug orders for dangerous
drugs or nonprescription drugs.

(i) Prescription drug orders for dangerous drugs or
nonprescription drugs may not be refilled after one year from the date
of issuance of the original prescription drug order.

(if) If oneyear has expired from the date of issuance
of an origina prescription drug order for a dangerous drug or non-
prescription drug, authorization shall be obtained from the prescribing
practitioner prior to dispensing any additional quantities of the drug.

(D) Réfillsof prescription drug ordersfor Schedulesll|
- V controlled substances.

(i) Prescription drug orders for Schedules IIl - V
controlled substances may not be refilled more than five times or after
six months from the date of issuance of the original prescription drug
order, whichever occurs first.

(if) If aprescriptiondrug order for aSchedulelll, IV,
or V controlled substance has been refilled atotal of fivetimesor if six
months have expired from the date of issuance of the original prescrip-
tion drug order, whichever occursfirst, anew and separate prescription
drug order shall be obtained from the prescribing practitioner prior to
dispensing any additional quantities of controlled substances.

(E) A pharmacist may exercise his professional judg-
ment in refilling a prescription drug order for adrug, other than a con-
trolled substance listed in Schedule I1, without the authorization of the
prescribing practitioner, provided:

(i) failureto refill the prescription might resultin an
interruption of atherapeutic regimen or create patient suffering;

(i) either:
() anatural or manmade disaster has occurred

which prohibits the pharmacist from being able to contact the practi-
tioner; or

(I1)  the pharmacist is unable to contact the prac-
titioner after a reasonable effort;

(i) thequantity of prescription drug dispensed does
not exceed a 72-hour supply;

(iv) the pharmacist informs the patient or the
patient’ sagent at the time of dispensing that therefill isbeing provided
without such authorization and that authorization of the practitioner
is required for future refills;

(v) the pharmacist informs the practitioner of the
emergency refill at the earliest reasonable time;

(vi) the pharmacist maintains a record of the emer-
gency refill containing the information required to be maintained on a
prescription as specified in this subsection;

(vii) the pharmacist affixes alabel to the dispensing
container as specified in §291.33(c)(6) of thistitle; and

(viii) if theprescription wasinitialy filled at another
pharmacy, the pharmacist may exercise his professional judgment in
refilling the prescription provided:

(1) the patient has the prescription container, la
bel, receipt or other documentation from the other pharmacy which
contains the essential information;

(I1) after a reasonable effort, the pharmacist is
unableto contact the other pharmacy to transfer the remaining prescrip-
tion refills or there are no refills remaining on the prescription;

(111)  the pharmacist, in his professiona judg-
ment, determines that such a request for an emergency refill is
appropriate and meets the requirements of clauses (i) and (ii) of this
subparagraph; and

(V) the pharmacist complies with the require-
ments of clauses (iii) - (v) of this subparagraph.

(c) Patient medication records.

(1) A patient medication record system shall be maintained
by the pharmacy for patients to whom prescription drug orders are dis-
pensed.

(2) The patient medication record system shall provide
for the immediate retrieval of information for the previous 12 months
which is necessary for the dispensing pharmacist to conduct a
prospective drug regimen review at the time a prescription drug order
is presented for dispensing.

(3) Thepharmacist-in-charge shall assure that areasonable
effort is made to obtain and record in the patient medication record at
least the following information:

(A) full name of the patient for whom the drug is pre-
scribed;

(B) address and telephone number of the patient;
(C) patient’s age or date of birth;
(D) patient’s gender;

(E) any known allergies, drug reactions, idiosyncrasies,
and chronic conditions or disease states of the patient and the identity
of any other drugs currently being used by the patient which may relate
to prospective drug regimen review;

(F) pharmacist’s comments relevant to the individual’s
drug therapy, including any other information unique to the specific
patient or drug; and

(G) alistof al prescription drug orders dispensed (new
and refill) to the patient by the pharmacy during the last two years.
Such list shall contain the following information:

(i) date dispensed;

(i) name, strength, and quantity of the drug
dispensed;

(iii) prescribing practitioner’s name;

(iv) unique identification number of the prescrip-
tion; and
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(v) name or initials of the dispensing pharmacists.

(4) A patient medication record shall be maintained in the
pharmacy for two years. If patient medication records are maintained
in a data processing system, all of the information specified in this
subsection shall be maintained in aretrievable form for two years and
information for the previous 12 months shall be maintained on-line.

(5) Nothing in this paragraph shall be construed as requir-
ing a pharmacist to obtain, record, and maintain patient information
other than prescription drug order information when a patient or pa-
tient’s agent refuses to provide the necessary information for such pa-
tient medication records.

(d) Prescription drug order records maintained in a manual
system.

(1) Origina prescriptions shall be maintained in threefiles
as specified in subsection (b)(5)(C) of this section.

(2) Réfills,

(A) Each time a prescription drug order is refilled, a
record of such refill shall be made:

(i) on the back of the prescription by recording the
date of dispensing, the written initials or identification code of the
dispensing pharmacist, and the amount dispensed. (If the pharmacist
merely initials and dates the back of the prescription drug order, he or
she shall be deemed to have dispensed arefill for the full face amount
of the prescription drug order); or

(ii) on another appropriate, uniformly maintained,
readily retrievable record, such as medication records, which indicates
by patient name the following information:

(1) unique identification number of the prescrip-
tion;

(I name and strength of the drug dispensed;
(I11)  date of each dispensing;
(V) quantity dispensed at each dispensing;

(V) initials or identification code of the dispens-
ing pharmacist; and

(VI) total number of refills for the prescription.

(B) If refill records are maintained in accordance with
subparagraph (A)(ii) of thisparagraph, refill recordsfor controlled sub-
stances in Schedules 111 - V shall be maintained separately from refill
records of dangerous drugs and nonprescription drugs.

(3) Authorization of refills. Practitioner authorization for
additional refillsof aprescription drug order shall be noted on the orig-
inal prescription, in addition to the documentation of dispensing there-
fill.

(4) Transfer of prescription drug order information. For the
purpose of refill or initial dispensing, the transfer of original prescrip-
tion drug order information is permissible between pharmacies, subject
to the following requirements:

(A) the transfer of original prescription drug order in-
formation for controlled substances listed in Schedule I11, 1V, or V is
permissible between pharmacies on a one-time basis;

(B) the transfer of origina prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills;

(C) thetransferiscommunicated directly between phar-
macists and/or pharmacist interns;

(D) both the origina and the transferred prescription
drug order are maintained for a period of two years from the date of
last refill;

(E) thepharmacist or pharmacist intern transferring the
prescription drug order information shall:

(i) write the word "void" on the face of the invali-
dated prescription drug order; and

(if) record on thereverse of the invalidated prescrip-
tion drug order the following information:

(1) the name, address, and if a controlled sub-
stance, the DEA registration number of the pharmacy to which such
prescription drug order is transferred;

(I1)  the name of the pharmacist or pharmacist in-
tern receiving the prescription drug order information;

(1) thename of the pharmacist or pharmacist in-
tern transferring the prescription drug order information; and

(IV) the date of the transfer;

(F) the pharmacist or pharmacist intern receiving the
transferred prescription drug order information shall:

(i) writetheword "transfer" on the face of the trans-
ferred prescription drug order; and

(ii) record on thetransferred prescription drug order
the following information:

(1) origina date of issuance and date of dispens-
ing or receipt, if different from date of issuance;

(1) original prescription number and the number
of refills authorized on the original prescription drug order;

(1) number of valid refills remaining and the
date of last refill, if applicable;

(IV)  name, address, and if acontrolled substance,
the DEA registration number of the pharmacy from which such pre-
scription information is transferred; and

(V) name of the pharmacist or pharmacist intern
transferring the prescription drug order information.

(5) A pharmacist or pharmacist intern may not refuse to
transfer original prescription information to another pharmacist or
pharmacist intern who is acting on behaf of a patient and who is
making a request for this information as specified in paragraph (4) of
this subsection.

(e) Prescription drug order records maintained in a data pro-
cessing system.

(1) General requirements for records maintained in a data
processing system.

(A) Compliance with data processing system require-
ments. If a Class A (community) pharmacy’s data processing system
isnot in compliance with this subsection, the pharmacy must maintain
a manual recordkeeping system as specified in subsection (c) of this
section.

(B) Origina prescriptions. Original prescriptions shall
be maintained in three files as specified in subsection (b)(5)(C) of this
section.

30 TexReg 1280 March 4, 2005 Texas Register



(C) Requirements for backup systems.

(i) The pharmacy shall maintain a backup copy of
information stored in the data processing system using disk, tape, or
other electronic backup system and update this backup copy on areg-
ular basis, at least monthly, to assure that datais not lost due to system
failure.

(i) Data processing systems shall have a workable
(electronic) data retention system which can produce an audit trail of
drug usage for the preceding two years as specified in paragraph (2)(G)
of this subsection.

(D) Change or discontinuance of a data processing sys-
tem.

(i) Recordsof dispensing. A pharmacy that changes
or discontinues use of a data processing system must:

(I) transfer the records of dispensing to the new
data processing system; or

(I1)  purge the records of dispensing to a printout
which contains the same information required on the daily printout as
specified in paragraph (2)(B) of this subsection. The information on
thishard-copy printout shall be sorted and printed by prescription num-
ber and list each dispensing for this prescription chronologically.

(ii) Other records. A pharmacy that changes or dis-
continues use of a data processing system must:

(I) transfer therecordsto the new dataprocessing
system; or

(I1)  purge the records to a printout which con-
tains all of the information required on the original document.

(iii) Maintenance of purged records. Information
purged from a data processing system must be maintained by the
pharmacy for two years from the date of initial entry into the data
processing system.

(E) Lossof data. The pharmacist-in-charge shall report
to the board in writing any significant loss of information from the data
processing system within 10 days of discovery of the loss.

(2) Records of dispensing.

(A) Each time a prescription drug order is filled or re-
filled, a record of such dispensing shall be entered into the data pro-
cessing system.

(B) The data processing system shall have the capacity
to produce a daily hard-copy printout of all origina prescriptions dis-
pensed and refilled. Thishard-copy printout shall contain thefollowing
information:

(i) uniqueidentification number of the prescription;

(ii) date of dispensing;

(ili) patient name;

(iv) prescribing practitioner’s name;

(v) name and strength of the drug product actually
dispensed; if generic name, the brand name or manufacturer of drug
dispensed;

(vi) quantity dispensed;

(vii) initialsor anidentification code of the dispens-
ing pharmacist; and

(viii)  if notimmediately retrievablevia CRT display,
the following shall also be included on the hard-copy printout:

(1) patient’s address;
(I1)  prescribing practitioner’s address;

(1) practitioner’s DEA registration number, if
the prescription drug order is for a controlled substance;

(V) quantity prescribed, if different from the
quantity dispensed;

(V) date of issuance of the prescription drug or-
der, if different from the date of dispensing; and

(VI) total number of refills dispensed to date for
that prescription drug order.

(C) The daly hard-copy printout shall be produced
within 72 hours of the date on which the prescription drug orders were
dispensed and shall be maintained in a separate file at the pharmacy.
Records of controlled substances shall be readily retrievable from
records of noncontrolled substances.

(D) Eachindividual pharmacist who dispensesor refills
aprescription drug order shall verify that the dataindicated on the daily
hard-copy printout is correct, by dating and signing such document in
the same manner assigning acheck or legal document (e.g., J.H. Smith,
or John H. Smith) within seven days from the date of dispensing.

(E) Inlieuof the printout described in subparagraph (B)
of this paragraph, the pharmacy shall maintain a log book in which
each individual pharmacist using the data processing system shall sign
a statement each day, attesting to the fact that the information entered
into the data processing system that day has been reviewed by him
or her and is correct as entered. Such log book shall be maintained
a the pharmacy employing such a system for a period of two years
after thedate of dispensing; provided, however, that the data processing
system can produce the hard-copy printout on demand by an authorized
agent of the Texas State Board of Pharmacy, the Texas Department of
Public Safety, or the Drug Enforcement Administration. If no printer
is available on site, the hard-copy printout shall be available within
48 hours with a certification by the individual providing the printout,
which states that the printout is true and correct as of the date of entry
and such information has not been altered, amended, or modified.

(F) The pharmacist-in-charge is responsible for the
proper maintenance of such records and responsible that such data
processing system can produce the records outlined in this section and
that such system isin compliance with this subsection.

(G) Thedataprocessing system shall be capable of pro-
ducing ahard-copy printout of an audit trail for all dispensings (original
and refill) of any specified strength and dosage form of adrug (by ei-
ther brand or generic name or both) during a specified time period.

(i) Such audit trail shall contain all of the informa-
tion required on the daily printout as set out in subparagraph (B) of this
paragraph.

(i) The audit trail required in this subparagraph
shall be supplied by the pharmacy within 48 hours, if requested by an
authorized agent of the Texas State Board of Pharmacy, Department
of Public Safety, or Drug Enforcement Administration.

(H) Failureto providethe records set out in this subsec-
tion, either on site or within 48 hours for whatever reason, constitutes
prima facie evidence of failure to keep and maintain records.
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(1) Thedataprocessing system shall provide on-line re-
trieval (via CRT display or hard-copy printout) of the information set
out in subparagraph (B) of this paragraph of:

(i) the origina controlled substance prescription
drug orders currently authorized for refilling; and

(ii) the current refill history for Schedules 11, IV,
and V controlled substances for the immediately preceding six-month
period.

(J) Inthe event that a pharmacy which uses a data pro-
cessing system experiences system downtime, the following is appli-
cable:

(i) anauxiliary procedure shall ensurethat refillsare
authorized by the original prescription drug order and that the maxi-
mum number of refills has not been exceeded or authorization from
the prescribing practitioner shall be obtained prior to dispensing are-
fill; and

(ii) all of the appropriate data shall be retained for
on-line data entry as soon as the system is available for use again.

(3) Authorization of refills. Practitioner authorization for
additional refills of a prescription drug order shall be noted as follows:

(A) on the hard-copy prescription drug order;
(B) onthedaily hard-copy printout; or
(C) viathe CRT display.

(4) Transfer of prescription drug order information. For the
purpose of refill or initial dispensing, the transfer of original prescrip-
tion drug order information is permissible between pharmacies, subject
to the following requirements.

(A) Thetransfer of original prescription drug order in-
formation for controlled substances listed in Schedule 11, 1V, or V is
permissible between pharmacies on a one-time basis only. However,
pharmacies electronically sharing a rea-time, on-line database may
transfer up to the maximum refills permitted by law and the prescriber’s
authorization.

(B) The transfer of original prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills.

(C) The transfer is communicated directly between
pharmacists and/or pharmacist interns orally by telephone or via
facsimile or as authorized in paragraph (5) of this subsection. A
transfer completed as authorized in paragraph (5) of this subsection
may be initiated by a pharmacy technician acting under the direct
supervision of a pharmacist.

(D) Both the origina and the transferred prescription
drug orders are maintained for a period of two years from the date of
last refill.

(E) Thepharmacist or pharmacistinterntransferring the
prescription drug order information shall:

(i) write the word "void" on the face of the invali-
dated prescription drug order; and

(ii) record on thereverse of theinvaidated prescrip-
tion drug order the following information:

(1) the name, address, and if a controlled sub-
stance, the DEA registration number of the pharmacy to which such
prescription is transferred;

(I1)  the name of the pharmacist or pharmacist in-
tern receiving the prescription drug order information;

(1) thename of the pharmacist or pharmacistin-
tern transferring the prescription drug order information; and

(IV) the date of the transfer.

(F) The pharmacist or pharmacist intern receiving the
transferred prescription drug order information shall:

(i) writetheword "transfer" on the face of the trans-
ferred prescription drug order; and

(if)  record on the transferred prescription drug order
the following information:

(1) origina date of issuance and date of dispens-
ing or receipt, if different from date of issuance;

(1) original prescription number and the number
of refills authorized on the original prescription drug order;

(1) number of valid refills remaining and the
date of last refill, if applicable;

(IV) name, address, and if acontrolled substance,
the DEA registration number of the pharmacy from which such pre-
scription drug order information is transferred; and

(V) name of the pharmacist or pharmacist intern
transferring the prescription drug order information.

(G) Prescription drug orders may not be transferred by
non-electronic means during periods of downtime except on consul-
tation with and authorization by a prescribing practitioner; provided
however, during downtime, a hard copy of a prescription drug order
may be made available for informational purposes only, to the patient,
apharmacist or pharmacist intern, and the prescription may be read to
a pharmacist or pharmacist intern by telephone.

(H) Theoriginal prescription drug order shall be inval-
idated in the data processing system for purposes of filling or refilling,
but shall be maintained in the data processing system for refill history
purposes.

(1) If the data processing system has the capacity to
store &l the information required in subparagraphs (E) and (F) of this
paragraph, the pharmacist is not required to record this information on
the original or transferred prescription drug order.

(J) Thedataprocessing system shall have amechanism
to prohibit the transfer or refilling of controlled substance prescription
drug orders which have been previously transferred.

(5) Electronic transfer of prescription drug order infor-
mation between pharmacies. Pharmacies electronically accessing
the same prescription drug order records may electronically transfer
prescription information if the following requirements are met.

(A) Theoriginal prescription is voided and the follow-
ing information is documented in the records of the transferring phar-
macy:

(i) the name, address, and if a controlled substance,

the DEA registration number of the pharmacy to which such prescrip-
tion is transferred;

(ii) the name of the pharmacist or pharmacist intern
receiving the prescription drug order information; and

(iii) the date of the transfer.
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(B) Pharmacies not owned by the same person may
eectronically access the same prescription drug order records, pro-
vided the owner or chief executive officer of each pharmacy signs an
agreement allowing access to such prescription drug order records.

(C) An éectronic transfer between pharmacies may be
initiated by a pharmacy technician acting under the direct supervision
of a pharmacist.

(6) A pharmacist or pharmacist intern may not refuse to
transfer original prescription information to another pharmacist or
pharmacist intern who is acting on behaf of a patient and who is
making a request for this information as specified in paragraphs (4)
and (5) of this subsection.

(f) Limitation to one type of recordkeeping system. When fil-
ing prescription drug order information a pharmacy may use only one
of the two systems described in subsection (d) or (€) of this section.

(g) Distribution of controlled substances to another registrant.
A pharmacy may distribute controlled substancesto a practitioner, an-
other pharmacy, or other registrant, without being registered to distrib-
ute, under the following conditions.

(1) The registrant to whom the controlled substance is to
be distributed isregistered under the Controlled Substances Act to dis-
pense that controlled substance.

(2) The total number of dosage units of controlled sub-
stances distributed by a pharmacy may not exceed 5.0% of al con-
trolled substances dispensed and distributed by the pharmacy during
the 12-month period in which the pharmacy isregistered; if at any time
it does exceed 5.0%, the pharmacy is required to obtain an additional
registration to distribute controlled substances.

(3) If the distribution is for a Schedule I, 1V, or V con-
trolled substance, arecord shall be maintained which indicates:

(A) theactual date of distribution;

(B) the name, strength, and quantity of controlled sub-
stances distributed:;

(C) thename, address, and DEA registration number of
the distributing pharmacy; and

(D) thename, address, and DEA registration number of
the pharmacy, practitioner, or other registrant to whom the controlled
substances are distributed.

(4) If the distribution is for a Schedule | or Il controlled
substance, the following is applicable.

(A) The pharmacy, practitioner, or other registrant who
is receiving the controlled substances shall issue Copy 1 and Copy 2 of
aDEA order form (DEA 222C) to the distributing pharmacy.

(B) Thedistributing pharmacy shall:

(i) complete the area on the DEA order form (DEA
222C) titled "To Be Filled in by Supplier";

(i) maintain Copy 1 of the DEA order form (DEA
222C) at the pharmacy for two years; and

(iii) forward Copy 2 of the DEA order form (DEA
222C) to the Divisiona Office of the Drug Enforcement Administra-
tion.

(h) Other records. Other records to be maintained by a phar-

macy:
(1) apermanent log of the initials or identification codes
which will identify each dispensing pharmacist by name (the initialsor

identification code shall be unique to ensure that each pharmacist can
be identified, i.e., identica initials or identification codes shall not be

used);

(2) Copy 30of DEA order form (DEA 222C) which hasbeen
properly dated, initialed, and filed, and all copies of each unaccepted or
defective order form and any attached statements or other documents;

(3) ahard copy of the power of attorney to sign DEA 222C
order forms (if applicable);

(4) suppliers' invoices of dangerous drugs and controlled
substances; a pharmacist shall verify that the controlled drugs listed on
the invoices were actually received by clearly recording his/her initials
and the actual date of receipt of the controlled substances;

(5) suppliers’ credit memos for controlled substances and
dangerous drugs;

(6) ahard copy of inventories required by §291.17 of this
title (relating to Inventory Requirements);

(7) hard-copy reports of surrender or destruction of con-
trolled substances and/or dangerous drugs to an appropriate state or
federal agency;

(8) ahard copy of the Schedule VV nonprescription register
book;

(9) records of distribution of controlled substances and/or
dangerous drugs to other pharmacies, practitioners, or registrants; and

(10) ahard copy of any notification required by the Texas
Pharmacy Act or the sectionsin this chapter, including, but not limited
to, the following:

(A) reportsof theft or significant loss of controlled sub-
stances to DEA, Department of Public Safety, and the board;

(B) noatifications of achange in pharmacist-in-charge of
a pharmacy; and

(C) reports of afire or other disaster which may affect
the strength, purity, or labeling of drugs, medications, devices, or other
materials used in the diagnosis or treatment of injury, illness, and dis-
ease.

(i) Permission to maintain central records. Any pharmacy that
uses a centralized recordkeeping system for invoices and financial data
shall comply with the following procedures.

(1) Controlled substance records. Invoices and financial
data for controlled substances may be maintained at a central location
provided the following conditions are met.

(A) Prior to theinitiation of central recordkeeping, the
pharmacy submits written notification by registered or certified mail
to the divisional director of the Drug Enforcement Administration as
required by Title 21, Code of Federal Regulations, §1304.04(a), and
submits a copy of this written notification to the Texas State Board of
Pharmacy. Unless the registrant is informed by the divisional direc-
tor of the Drug Enforcement Administration that permission to keep
central records is denied, the pharmacy may maintain central records
commencing 14 days after receipt of notification by the divisional di-
rector.

(B) The pharmacy maintains a copy of the natification
required in subparagraph (A) of this paragraph.

(C) The records to be maintained at the central record
location shall not include executed DEA order forms, prescription drug
orders, or controlled substance inventories, which shall be maintained
at the pharmacy.
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(2) Dangerousdrug records. Invoicesand financial datafor
dangerous drugs may be maintained at a central location.

(3) Accesstorecords. If the records are kept on microfilm,
computer media, or in any form requiring specia equipment to render
the records easily readable, the pharmacy shall provide access to such
equipment with the records.

(4) Délivery of records. The pharmacy agreesto deliver all
or any part of such recordsto the pharmacy |ocation within two business
days of written request of aboard agent or any other authorized official.

(3) Ownership of pharmacy records. For the purposes of these
sections, a pharmacy licensed under the Act is the only entity which
may legally own and maintain prescription drug records.

(k) Confidentiality.

(1) A pharmacist shall provide adequate security of pre-
scription drug orders, and patient medication records to prevent in-
discriminate or unauthorized accessto confidential health information.
If prescription drug orders, requests for refill authorization, or other
confidential health information are not transmitted directly between a
pharmacy and a physician but are transmitted through a data commu-
nication device, confidential health information may not be accessed
or maintained by the operator of the data communication device unless
specifically authorized to obtain the confidential information by this
subsection.

(2) Confidential recordsare privileged and may berel eased
only to:

(A) the patient or the patient’s agent;

(B) apractitioner or another pharmacist if, in the phar-
macist’s professional judgement, the release is necessary to protect the
patient’s health and well being;

(C) theboard or to a person or ancther state or federal
agency authorized by law to receive the confidential record;

(D) alaw enforcement agency engaged in investigation
of asuspected violation of Chapter 481 or 483, Health and Safety Code,
or the Comprehensive Drug Abuse Prevention and Control Act of 1970
(21 U.S.C. Section 801 et seq.);

(E) aperson employed by a state agency that licenses a
practitioner, if the person is performing the person’s official duties; or

(F) aninsurance carrier or other third party payor au-
thorized by a patient to receive such information.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500751

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: March 10, 2005

Proposal publication date: December 24, 2004

For further information, please call: (512) 305-8028

L4 L4 L4
CHAPTER 295. PHARMACISTS

22 TAC §295.8

The Texas State Board of Pharmacy (TSBP) adopts amend-
ments to §295.8 concerning Continuing Education Require-
ments. The amendments are adopted with changes to the
proposed text published in the December 24, 2004, issue of
the Texas Register (29 TexReg 11879) based on comments
received.

The adopted amendments permit a pharmacist to acquire 12
hours of continuing education credit for Advanced Cardiovascu-
lar Life Support certification during a licensure period, 4 hours
of continuing education credit for Advanced Cardiovascular Life
Support recertification during a licensure period, and three hours
of continuing education credit for participating in a Board ap-
pointed Task Force. The adopted amendments also correct cita-
tions, update definitions, and delete language no longer needed.

Comments were received from two individuals. One individual
recommended that pharmacists receive 12 hours of continuing
education credit for Advanced Cardiovascular Life Support cer-
tification. A second individual recommended that pharmacists
receive 17 hours of continuing education credit for Advanced
Cardiovascular Life Support (ACLS) certification and 5 hours of
continuing education credit for ACLS recertification. The Board
agreed with increasing the number of continuing education hours
for ACLS as reflected above.

The amendments are adopted under 88551.002, 554.051,
and 559.052 of the Texas Pharmacy Act (Chapters 551-566
and 568-569, Texas Occupations Code). The Board interprets
§551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets 8554.051(a) as authorizing the agency
to adopt rules for the proper administration and enforcement
of the Act. The Board interprets 8559.052 as authorizing the
agency to adopt rules for the approval of pharmacy continuing
education programs.

The statutes affected by this rule: Texas Pharmacy Act, Chapters
551-566 and 568-569, Texas Occupations Code.

§295.8. Continuing Education Requirements.
(& Authority and purpose.

(1) Authority. In accordance with 8559.003 of the Texas
Pharmacy Act, (Chapters 551 - 566, and 568 - 569, Occupations Code),
all pharmacists must complete and report 30 contact hours (3.0 CEUS)
of approved continuing education obtained during the previous license
period in order to renew their license to practice pharmacy.

(2) Purpose. The board recognizes that the fundamental
purpose of continuing education isto maintain and enhance the profes-
sional competency of pharmacists licensed to practice in Texas, for the
protection of the health and welfare of the citizens of Texas.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) ACPE--Accreditation Council for Pharmacy Educa
tion.

(2) Act--The Texas Pharmacy Act, Chapters 551 - 566 and
568 - 569, Occupations Code.

(3) Approved programs--Live programs, home study, and
other mediated instruction delivered by an approved provider or apro-
gram specified by the board and listed as an approved program in sub-
section (e) of this section.

30 TexReg 1284 March 4, 2005 Texas Register



(4) Approved provider--An individual, institution, organi-
zation, association, corporation, or agency that isapproved by the board
and recognized by ACPE in accordance with its policy and procedures,
as having met criteria indicative of the ability to provide quality con-
tinuing education programs.

(5) Board--The Texas State Board of Pharmacy.

(6) Certificate of completion--A certificate or other official
document presented to a participant upon the successful compl etion of
a continuing education program. Certificates presented by an ACPE
approved provider must contain the following information:

(A) name of the participant;
(B) title and date of the program;

(C) name of the approved provider sponsoring or
cosponsoring the program;

(D) number of contact hours and/or CEUs awarded,;
(E) theassigned ACPE universal program number;

(F) a dated certifying signature of the approved
provider; and

(G) theofficia ACPE logo.

(7) Contact hour--A unit of measure of educational credit
which is equivalent to approximately 50 to 60 minutes of participation
in an organized learning experience.

(8) Continuing education unit (CEU)--A unit of measure of
education credit which is equivalent to 10 contact hours (i.e., one CEU
= 10 contact hours).

(9) Credit hour--A unit of measurement for continuing ed-
ucation equal to 15 contact hours.

(10) Home-study and other mediated instruction--Contin-
uing education activities that are not conducted as live programs, in-
cluding audiotapes, videotapes, cable television, computer assisted in-
struction, journal articles, or monographs.

(11) Initial license period--The time period between the
date of issuance of apharmacist’ s license and the next expiration date.

(12) License period--The time period between consecutive
expiration dates of alicense.

(13) Live programs--On-site continuing education activi-
tiesincluding lectures, symposia, live teleconferences, or workshops.

(14) Standardized pharmacy examination--The North
American Pharmacy Licensing Examination (NAPLEX).

(c) Methodsfor obtaining continuing education. A pharmacist
may satisfy the continuing education requirements by either:

(1) successfully completing the number of continuing ed-
ucation hours necessary to renew a license as specified in subsection
(a)(1) of this section;

(2) successfully completing during the preceding license
period, one credit hour for each year of their license period, which is
apart of the professional degree program in a college of pharmacy the
professional degree program of which has been accredited by ACPE;
or

(3) taking and passing the standardized pharmacy exami-
nation (NAPLEX) during the preceding license period, which shall be
equivalent to the number of continuing education hours necessary to
renew alicense as specified in subsection (a)(1) of this section.

(d) Reporting Requirements.

(1) Renewal of apharmacist license. To renew alicenseto
practice pharmacy, a pharmacist must report on the renewal applica-
tion completion of the required number of contact hours of continuing
education. The following is applicable to the reporting of continuing
education contact hours.

(A) The renewal application issued by the board shall
state the number of contact hoursthe pharmacist must completein order
to be eligible to renew the license.

(B) Any continuing education requirements which are
imposed upon a pharmacist as a part of a board order or agreed board
order shall bein addition to the requirements of this section.

(2) Failureto report completion of required continuing ed-
ucation. Thelicense of a pharmacist who failsto report completion of
the required number of continuing education contact hours shall not be
renewed and the pharmacist shall not be issued a renewal certificate
for thelicense period. A pharmacist who practices pharmacy without a
current renewal certificate is subject to all penalties of practicing phar-
macy without alicense. Thefollowingisalso applicableif apharmacist
fails to report completion of the required continuing education.

(A) Thepharmacist’slicense shall not be renewed until
such time as the pharmacist successfully completes the required con-
tinuing education and reports the completion to the board.

(B) The pharmacist shall be subject to the delinquent
fees specified in the Act, §559.003.

(3) Extension of time for reporting. The board may grant
an extension of time for a pharmacist to comply with the continuing
education requirements. Such extension may be granted for good cause
as follows:

(A) A pharmacist who has had aphysical disability, ill-
ness, or other extenuating circumstances which prohibits the pharma-
cist from obtaining continuing education credit during the preceding
license period may be granted an extension of time to complete the
continued education requirement. The following is applicable for this
extension.

(i) The pharmacist shall submit a petition to the
board with his/her license renewal application which contains:

(1) the name, address, and license number of the
pharmacist;

(I1)  statement of thereason for the request for ex-
tension which includes the dates the pharmaci st was incapacitated; and

(111) if the reason for the request for extension
is health related, a statement from the attending physician(s) treating
the pharmacist which includes the nature of the physical disability or
illness and the dates the pharmacist was incapacitated.

(if) After review and approval of the petition, aphar-
macist may be granted an extension of time to comply with the contin-
uing education requirement which shall not exceed one license renewal
period.

(iii)  Anextension of timeto compl ete continuing ed-
ucation credit does not relieve a pharmacist from the continuing edu-
cation requirement during the current license period.

(iv) If apetition for extension to the reporting period
for continuing education is denied, the pharmacist shall:

(1) have 60 days to complete and report comple-
tion of the required continuing education requirements; and
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(I1)  be subject to the requirements of paragraph
(2) of this subsection relating to failure to report completion of the
required continuing education if the required continuing education is
not completed and reported within the required 60-day time period.

(B) Pharmacists who have been licensed for 50 years
are subject to the following.

(i) Pharmacists who are actively practicing phar-
macy shall complete the continuing education requirements in order
to renew their license.

(ii) Pharmacists who are not actively practicing
pharmacy shall be granted an indefinite extension to the reporting
requirement for continuing education provided the pharmeacists
submit a completed renewal application for each license period which
states that they are not practicing pharmacy. Upon submission of
the completed renewal application, the pharmacist shall be issued a
renewal certificate which states that pharmacist is inactive.

(iii) Pharmacists who wish to return to the practice
after being granted an extension to the continuing education require-
ments as specified in clause (ii) of this subparagraph must:

() notify the board of their intent to actively
practice pharmacy;

(I1) pay the licensing fee as specified in §295.5
of thistitle (relating to Pharmacist License or Renewal Fees); and

(111)  submit documentation of completion of the
required number of continuing education hours for each license period
they have been granted an extension up to a maximum of 45 contact
hours (4.5 CEUs).

(C) During agranted extension period, a pharmacist li-
cense shall be renewed and the pharmacist may practice pharmacy.

(4) Exemptions from requirements.  All pharmacists
licensed in Texas shall be exempt from the continuing education
requirements during their initial license period.

() Approved Programs.

(1) Any program presented by an ACPE approved provider
subject to the following conditions.

(A) Pharmacists may receive credit for the completion
of the same course only once during each year of alicense period.

(B) Pharmacists who present approved continuing edu-
cation programs may receive credit for the time expended during the
actual presentation of the program. Pharmacists may receive credit for
the same presentation only once during each year of alicense period.

(2) Courses which are part of a professional degree pro-
gram or an advanced pharmacy degree program offered by a college
of pharmacy which has a professiona degree program accredited by
ACPE.

(A) Pharmacists may receive credit for the completion
of the same course only once during each year of alicense period.

(B) Pharmacists who teach these courses may receive
credit towards their continuing education, but such credit may be re-
ceived only once for teaching the same course during each year of a
license period.

(3) Basic cardiopulmonary resuscitation (CPR) courses
which lead to CPR certification by the American Red Cross or
the American Heart Association shall be recognized as approved
programs. Pharmacists may receive credit for one contact hour (0.1
CEU) towards their continuing education requirement for completion

of a CPR course only once during each year of alicense period. Proof
of completion of a CPR course shall be the certificate issued by the
American Red Cross or the American Heart Association.

(4) Advanced cardiovascular life support courses (ACLS)
which lead to initial ACLS certification by the American Heart Asso-
ciation shall be recognized as approved programs. Pharmacists may
receive credit for twelve contact hours (1.2 CEUSs) towards their con-
tinuing education requirement for completion of an ACLS course only
once during alicense period. Proof of completion of an ACLS course
shall be the certificate issued by the American Heart Association.

(5) Advanced cardiovascular life support courses (ACLS)
which lead to ACL S recertification by the American Heart Association
shall be recognized as approved programs. Pharmacists may receive
credit for four contact hours (0.4 CEUs) towards their continuing ed-
ucation requirement for completion of an ACL S recertification course
only once during a license period. Proof of completion of an ACLS
recertification course shall be the certificate issued by the American
Heart Association.

(6) Attendance at Texas State Board of Pharmacy Board
Meetings shall be recognized for continuing education credit as fol-
lows.

(A) Pharmacists shall receive credit for three contact
hours (0.3 CEUs) towards their continuing education requirement for
attending afull, public board business meeting in its entirety.

(B) A maximum of six contact hours (0.6 CEUSs) ared-
lowed for attendance at aboard meeting within a pharmacist’s biennial
license period.

(C) Proof of attendance for a complete board meeting
shall be a certificate issued by the Texas State Board of Pharmacy.

(7) Participation in a Texas State Board of Pharmacy ap-
pointed Task Force shall be recognized for continuing education credit
as follows.

(A) Pharmacists shall receive credit for three contact
hours (0.3 CEUSs) towards their continuing education requirement for
participating in a Texas State Board of Pharmacy appointed Task Force.

(B) Proof of participation for a Task Force shall be a
certificate issued by the Texas State Board of Pharmacy.

(8) Completion of an Ingtitute for Safe Medication Prac-
tices' (ISMP) Medication Safety Self Assessment for hospital pharma-
cies or for community/ambulatory pharmacies shall be recognized for
continuing education credit as follows.

(A) Pharmacists shall receive credit for three contact
hours (0.3 CEUs) towards their continuing education requirement for
completion of an ISMP Medication Safety Self Assessment.

(B) Proof of completion of an ISMP Medication Safety
Self Assessment shall be:

(i) acontinuing education certificate provided by an
ACPE approved provider for completion of an assessment; or

(i) adocument from ISMP showing completion of
an assessment.

(9) Upon demonstrated need the board may establish crite-
ria to approve programs presented by non-ACPE approved providers.

(f) Retention of continuing education records and audit of
records by the board.

(1) Retention of records. Pharmacistsare required to main-
tain certificates of completion of approved continuing education for
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three years from the date of reporting the contact hours on a license
renewal application.

(2) Audit of records by theboard. The board shall audit the
records of pharmacistsfor verification of reported continuing education
credit. The following is applicable for such audits.

(A) Upon written request, a pharmacist shall provideto
the board copies of certificates of completion for al continuing educa
tion contact hours reported during aspecified license period(s). Failure
to provide all requested records during the specified time period consti-
tutes primafacie evidence of failure to keep and maintain records and
shall subject the pharmacist to disciplinary action by the board.

(B) Credit for continuing education contact hours shall
only be allowed for approved programs for which the pharmacist sub-
mits copies of certificates of completion reflecting that the hours were
completed during the specified license period(s). Any other reported
hours shall be disallowed. A pharmacist who has received credit for
continuing education contact hours disallowed during an audit shall be
subject to disciplinary action.

(C) A pharmacist who submits false or fraudulent
recordsto the board shall be subject to disciplinary action by the board.

(9) Reinstatement of pharmacist’s license.

(1) Any person seeking reinstatement of a license which
has been revoked or canceled by the board shall submit documentation
of completion of the required number of continuing education contact
hours for al years the license has been revoked or canceled prior to
reinstatement of the license.

(2) Personswho seek reinstatement of apharmacist license
which has expired shall meet the requirements of §283.10 of this ti-
tle (relating to Requirements for Application for a Pharmacist License
Which Has Expired).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500752

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: March 10, 2005

Proposal publication date: December 24, 2004

For further information, please call: (512) 305-8028

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 267. PESTICIDE APPLICATORS

25 TAC 8§8267.2, 267.3, 267.9

The Health and Human Services Executive Commissioner on
behalf of the Department of State Health Services (department)
adopts amendments to 88267.2, 267.3, and 267.9, concerning
fees and two-year licensing for non-commercial health-related

pesticide applicators. These amendments are adopted without
changes to the proposed text as published in the December 3,
2004, issue of the Texas Register (29 TexReg 11253) and, there-
fore, will not be republished.

The amendments are required as a result of Senate Bill 1152,
78th Legislature, Regular Session, 2003, and amend Govern-
ment Code, Chapter 2054, to authorize the department to col-
lect subscription and convenience fees to recover costs associ-
ated with processing licenses through Texas Online, and House
Bill 2292, 78th Legislature, Regular Session, 2003, which re-
vised Health and Safety Code, §12.0111, that requires full cost
recovery and 812.0112, that requires two-year licenses effective
January 1, 2005, with a provision for staggering the renewal of
licenses.

The amendments change definitions to include the new name
of the department, and define the increase in fees imposed to
implement full recovery of costs.

No comments were received on the proposed rule changes.

The amendments are adopted under the Government Code,
Chapter 2054; the Health and Safety Code, §12.0111 and
812.0112; the Government Code, §8531.055; and Health and
Safety Code, §1001.075, which authorize the executive com-
missioner of the Health and Human Services Commission to
adopt rules necessary for the department to administer its
regulatory and administrative functions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,

2005.

TRD-200500694

Cathy Campbell

Director, Legal Services

Department of State Health Services

Effective date: March 7, 2005

Proposal publication date: December 3, 2004

For further information, please call: (512) 458-7236

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION

SUBCHAPTER A. EXAMINATION AND
FINANCIAL ANALY SIS

28 TAC §7.18

The Commissioner of Insurance adopts amendments to §7.18,
concerning the adoption by reference of the National Association
of Insurance Commissioners Accounting Practices and Proce-
dures Manual (Manual). The amended section is adopted with
changes to the proposed text as published in the December 24,
2004, issue of the Texas Register (29 TexReg 11896).
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The amendments are necessary to update the version of the
Manual previously adopted by the department. The section
adopts the Manual by reference with deference to Texas
statutes, regulations, and to exceptions enumerated in the
section. The amendments to §7.18, concerning Statements
of Statutory Accounting Principles (SSAP) provide guidance
to independent accountants, industry accountants, and the
department’s analysts and examiners as how to properly record
business transactions for the purpose of accurate statutory
reporting. SSAP provides a nationwide standard method of
accounting, which most insurers, including health maintenance
organizations, are required to use for statutory financial re-
porting guidance. Although SSAP creates a more consistent
regulatory environment, they do not preempt individual state
legislative or regulatory authority. The Manual is a compre-
hensive guide to statutory accounting principles and includes
the SSAP that have been adopted by the National Association
of Insurance Commissioners (NAIC). Editorial clarifications
were made throughout the section to avoid potential confusion.
These clarifications did not result in any substantive change to
the meaning or effect of the section.

The adopted section provides for more consistent and efficient
regulation of insurance. The adoption of the March 2004 version
of the Manual provides for a more consistent regulatory environ-
ment and provides a single source for accounting guidance. The
amendments adopt by reference the March 2004 version of the
Manual with the exceptions noted in subsections (c) and (d). The
amendments include new SSAP Nos. 88, 89, 91, and subsec-
tion (e). SSAP No. 88 supersedes SSAP No. 46, paragraphs 2
and 3 of SSAP No. 32, and paragraphs 4 - 6 of SSAP No. 68.
SSAP No. 88 is a new SSAP on the valuation of subsidiary, con-
trolled, and affiliated entities. SSAP No. 89 supersedes SSAP
No. 8 and provides statutory accounting guidance for account-
ing for employers’ pensions. SSAP No. 91 supersedes SSAP
Nos. 18, 33, and 45 and provides for accounting for transfers
and servicing of financial assets including securitizations and
various repurchase agreements. New subsection (e) provides
for an insurer to request a permitted accounting practice from
the department at least 30 days before filing a financial state-
ment that reflects the deviated accounting practice.

No comments were received.

The amendments are adopted under the Texas Insurance Code
Articles 1.15, 1.32, 3.33, 5.61, 21.28-A, 21.39 and §832.041,
36.001, 802.001, 823.012, 841.004, 843.151, 861.255, 862.001.
Article 1.15 mandates that the department examine the financial
condition of each carrier organized under the laws of Texas or
authorized to transact the business of insurance in Texas and
adopt by rule procedures for the filing and adoption of examina-
tion reports. Article 1.32 authorizes the Commissioner to estab-
lish standards for evaluating the financial condition of an insurer.
Article 3.33 provides standards for the development and admin-
istration of plans for the investment of the assets of insurers. Ar-
ticle 5.61 provides that reserves for workers’ compensation in-
surers transacting business in this state shall be computed in
accordance with rules adopted by the Commissioner for the pur-
pose of adequately protecting insureds, securing the solvency of
the insurer, and preventing unreasonably large reserves. Article
21.28-A authorizes the Commissioner to adopt rules necessary
to remedy the financial condition and the management of certain
insurers. Article 21.39 authorizes the Commissioner to adopt
rules for establishing reserves applicable to each line of insur-
ance recommended by the NAIC. Section 32.041 and §802.001

authorize the Commissioner to provide required financial state-
ment forms. Section 823.012 authorizes the Commissioner to
issue rules and orders necessary to implement the provisions
of Chapter 823 (Insurance Holding Company Systems). Section
843.151 authorizes the Commissioner to promulgate rules as are
necessary to carry out the provisions of Chapter 843. Sections
841.004, 861.255 and 862.001 authorize the Commissioner to
adopt rules defining electronic machines and systems, office
equipment, furniture, machines and labor saving devices, and
the maximum period for which each such class may be amor-
tized. Section 36.001 provides that the Commissioner may adopt
any rules necessary and appropriate to implement the powers
and duties of the department under the Insurance Code and
other laws of this state.

§7.18. National Association of Insurance CommissionersAccounting
Practices and Procedures Manual.

(& The purpose of this section is to adopt statutory account-
ing principles, which will provide independent accountants, industry
accountants, and the department’ s analysts and examiners guidance as
how to properly record business transactions for the purpose of accu-
rate statutory reporting. The March 2004 version of the Accounting
Practices and Procedures Manual (Manual) published by the National
Association of Insurance Commissioners (NAIC) will be utilized as
the guideline for statutory accounting principlesin Texas to the extent
the Manual does not conflict with provisions of the Insurance Code or
rules of the department. The Commissioner reserves all authority and
discretion to resolve any accounting issues in Texas. When making a
determination on the proper accounting treatment for an insurance or
health plan transaction, the Commissioner shall refer to the sourcesin
paragraphs (1) - (6) of this subsection in the respective order of pri-
ority listed. Furthermore, §83.1501 - 3.1505, 3.1605, 3.1606, 3.7004,
7.7,7.85and 11.803 of thistitle (relating to Annuity Mortality Tables,
General Requirements, Required Opinions, Contract Reserves, Sub-
ordinated Indebtedness, Audited Financial Reports and Investments,
Loans and Other Assets), preempt any contrary provisionsin the Man-
ual:

(1) Texas statutes;
(2) department rules;
(3) directives, instructions, and orders of the Commis-

sioner;
(4) the Manual;

(5) other NAIC handbooks, manuals, and instructions,
adopted by the department; and

(6) Generally Accepted Accounting Practices.

(b) The Commissioner adopts by reference the March 2004
version of the Manual, with the exceptions and additions set forth in
subsections (c) and (d) of this section, as the source of accounting
principlesfor the department when examining financial reports and for
conducting statutory examinations and rehabilitations of insurers and
health mai ntenance organizations licensed in Texas, except where oth-
erwise provided by law. This adoption by reference shall be applied to
examinations conducted as of January 1, 2005 and thereafter, and also
shall be used to prepare all financial statements filed with the depart-
ment for periods after January 1, 2005.

() TheCommissioner adoptsthefollowing exceptionsand ad-
ditions to the Manual:

(1) In addition to the statements of statutory accounting
principles in the Manual, Statement of Statutory Accounting Princi-
ples (SSAP) No. 88 regarding valuation of subsidiary, controlled, and
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affiliated entities and SSAP No. 91 regarding accounting for transfers
and servicing of financial assets including securitizations and various
repurchase agreements adopted by the NAIC on September 12, 2004
and effective January 1, 2005, are adopted by reference and shall be
used to prepare al financia statements filed with the department for
periods after January 1, 2005. This adoption of SSAP Nos. 88 and 91
effectively replaces SSAP Nos. 18, 33, 45, 46, paragraphs 2 and 3 of
SSAP No. 32, and paragraphs 4 - 6 of SSAP No. 68.

(2) Retrospective premiums must be billed within 60 days
of computation and audit premiums must be billed within 60 days of the
completion of the audit in determining the beginning date from which
the 90 day periodiscal cul ated to determine admissibility of uncollected
premium balances under SSAP No. 6.

(3) Electronic machines, constituting a data processing
system or systems and operating systems software used in connection
with the business of an insurance company acquired after December
31, 2000, may be an admitted asset as permitted by Insurance Code
§8841.004, 861.255, 862.001, and any other applicable law and shall
be amortized as provided by the Manual. All such property acquired
prior to January 1, 2001, may be an admitted asset as permitted
by Insurance Code §§8841.004, 861.255, 862.001, and any other
applicable law, and shall be amortized in full over a period not to
exceed ten years.

(4) Furniture, labor-saving devices, machines, and all other
office equipment may be admitted as an asset as permitted by Insurance
Code §8841.004, 861.255, 862.001, and any other applicable law and,
for such property acquired after December 31, 2000, depreciated infull
over aperiod not to exceed five years. All such property acquired prior
to January 1, 2001, may be an admitted asset as permitted by Insurance
Code §8841.004, 861.255, 862.001, and any other applicable law, and
shall be depreciated in full over a period not to exceed ten years.

(5) Goodwill, as reported on a regulated entity’s statutory
financial statementsas of December 31, 2000, and any additional good-
will acquired thereafter, beginning January 1, 2001, shall be admitted
asan asset and accounted for aspermitted by SSAPNos. 61 and 68. All
other amounts of goodwill, including, but not limited to, such amounts
that may have been previously expensed, shall not be allowed as an ad-
mitted asset. However, notwithstanding the provisions of SSAP Nos.
61 and 68, al methods of non-insurer subsidiary and affiliate valuation
permitted by Insurance Code 88823.301 - 823.307 may be used for the
purposes of goodwill calculation.

(6) All certificates of deposit, of any maturity, may be clas-
sified as cash and are subject to the accounting treatment contained in
SSAP No. 2, notwithstanding the provisions of SSAP No. 26.

(d) A farm mutua insurance company, statewide mutual as-
sessment company, local mutual aid association, or mutual burial asso-
ciation that has less than $5 million in annual direct written premiums
need not comply with the Manual.

() Inthe event adomestic insurer desires to deviate from the
accounting guidancein a Texas statute or any applicable regulation, the
insurer shall file awritten request for a permitted accounting practice.
Such filing shall be made with the Associate Chief Examiner, Texas
Department of Insurance, Mail Code 305-2E, PO. Box 149104, Austin,
Texas 78714-9104 at |least 30 days before filing the financia statement
affected by the deviated accounting practice. Insurers shall not use
deviated accounting practice without the department’s prior approval.

(f) Thissection shall not be construed to either broaden or re-
strict the authority provided under the Insurance Code to insurers, in-
cluding health maintenance organizations.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500695

Brenda Caldwell

Special Regulatory Counsel

Texas Department of Insurance

Effective date: March 7, 2005

Proposal publication date: December 24, 2004

For further information, please call: (512) 463-6327

¢ ¢ ¢

PART 2. TEXAS WORKERS
COMPENSATION COMMISSION

CHAPTER 108. FEES
28 TAC §108.1

The Texas Workers’ Compensation Commission (the Commis-
sion) adopts amendments to §108.1 (concerning Charges for
Copies of Public Information) without changes to the proposed
text published in the November 5, 2004, issue of the Texas Reg-
ister (29 TexReg 10216).

As required by the Government Code §2001.033(1), the Com-
mission’s reasoned justification for this rule is set out in this or-
der, which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis for the
rule.

No comments were received in writing or at a public hearing.

The amendments are adopted to replace references to the Gen-
eral Services Commission with references to the Texas Building
and Procurement Commission.

The General Services Commission was abolished and its func-
tions were transferred in part to the Texas Building and Procure-
ment Commission, newly created by the 77th Texas Legislature
in Senate Bill 311. The amendments delete from §108.1 all ref-
erences to the General Services Commission and replace them
with "Texas Building and Procurement Commission" to reflect the
correct agency with the responsibility of establishing charges for
providing copies of public information or making public informa-
tion available for inspection.

The rule amendments are adopted pursuant to the Texas Labor
Code, 8401.021, which sets out the application of other acts,
including The Texas Public Information Act, to records of the
Commission; Texas Labor Code, 8402.61, which authorizes the
Commission to adopt rules necessary for the implementation
and enforcement of the Texas Workers’ Compensation Act;
Texas Labor Code, 8402.64, which authorizes the Commis-
sion to set reasonable fees for services provided to persons
requesting services from the Commission; Texas Labor Code,
§402.81(d), which authorizes the Commission to charge a
reasonable fee for other confidential information when access
to confidential commission records is requested; Texas Labor
Code, §402.083, which provides for confidentiality of claim file
information; Texas Labor Code, §402.084, which provides for
the release of a record check on an employee; Texas Labor
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Code, 8402.086, which provides for the transfer of confidentiality
of information released to persons by the Commission; Texas
Labor Code, §402.087, which allows a prospective employer
to obtain information on the prior injuries of an applicant for
employment under certain circumstances; Texas Labor Code,
8402.088, which sets out the information available under
§402.087; Texas Labor Code, §402.092, which provides for the
confidentiality of information in commission investigation files;
Texas Labor Code, §411.048, which requires the Commission to
charge employers for the reasonable cost of services provided
by the Health and Safety division; Texas Labor Code, §413.018,
which provides for the periodic review of medical care in claims
where return to work time frames are exceeded; Texas Labor
Code, 8413.020, which authorizes the Commission to charge
for access to, evaluation of, and review of health care treatment,
fees or charges; Texas Labor Code, §414.004, which authorizes
the Commission to review the records of insurance carriers
and to charge for the reasonable expenses of such review;
and Texas Government Code 8552.262, which requires the
Commission to use the rules adopted by the General Services
Commission to determine charges for providing copies of public
information or making public information available for public
inspection.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500762

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: March 10, 2005

Proposal publication date: November 5, 2004

For further information, please call: (512) 804-4287

¢ ¢ ¢

CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS

SUBCHAPTER E. HEALTH FACILITY FEES
28 TAC §134.402

The Texas Workers’ Compensation Commission (the commis-
sion) adopts amendments to §134.402, concerning the Ambula-
tory Surgical Center Fee Guideline with changes to the proposed
text published in the December 3, 2004, issue of the Texas Reg-
ister (29 TexReg 11257). The Ambulatory Surgical Center Fee
Guideline is one of several rules that will comprise Subchapter
E, regarding Health Facility Fees.

As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der, which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule, a summary of comments received from interested parties,
names of those groups and associations who commented and
whether they were in support or opposition to adoption of the
rule, and the reasons why the commission disagrees with some
of the comments and recommendations.

Changes made to the proposed rule are in response to public
comment received in writing and at a public hearing held on Jan-
uary 6, 2005, and are described in the summary of comments
and responses section of this preamble.

The commission proposed the amendments to address infor-
mation received by the commission subsequent to the April 15,
2004 adoption of this rule concerning certain impacts of the new
rule guideline on participants in the Texas workers’ compensa-
tion system.

The Texas Workers’ Compensation Act (Act) requires that guide-
lines for medical services fees be fair and reasonable and de-
signed to ensure the quality of medical care and to achieve ef-
fective medical cost control. The guidelines may not provide for
payment of a fee in excess of the fee charged for similar treat-
ment of an injured individual of an equivalent standard of living
and paid by that individual or by someone acting on that indi-
vidual's behalf. The commission must consider the increased
security of payment afforded by the Act in establishing the fee
guidelines (see Texas Labor Code §413.011(d)).

More recent statutory requirements added to §413.011(a) of the
Texas Labor Code also require that the commission use health
care reimbursement policies and guidelines that reflect the
standardized reimbursement structures found in other health
care delivery systems with minimal modifications to those
reimbursement methodologies as necessary to meet occupa-
tional injury requirements. The statute additionally requires the
commission to adopt the most current reimbursement method-
ologies, models, and values or weights used by the federal
Health Care Financing Administration (HCFA), (now called the
Centers for Medicare and Medicaid Services (CMS)), to achieve
standardization, including applicable payment policies relating
to coding, billing, and reporting, and may modify documenta-
tion requirements as necessary to meet the requirements of
8§413.053 of the Act (relating to Standards of Reporting and
Billing).

Under Texas Labor Code 8§413.011(b), the commission is re-
quired to develop conversion factors or other payment adjust-
ment factors (PAFs) in determining appropriate fees when writ-
ing these guidelines, taking into account economic indicators in
health care by not adopting conversion factors or other PAFs
based solely on those factors as developed by the CMS. The
subsection further states that it does not directly itself adopt the
Medicare fee schedule into Texas law.

This rule applies to facility services provided by an ambula-
tory surgical center (ASC), other than professional medical
services. An "ambulatory surgical center" means such a
center that is properly licensed by the Texas Department of
Health under the Texas Ambulatory Surgical Center Licens-
ing Act, which was first enacted in 1985 by the 69th Texas
Legislative Session. Further information can be obtained at
http://www.tdh.state.tx.us/hfc/asc.htm. ASCs located outside
the state of Texas should be licensed by that jurisdiction’s
licensing body, if such licensing exists, when providing services
to Texas injured workers under the Act.

At the request of, and based on some preliminary information
provided by some system participants, the commission re-ex-
amined two specific areas within §134.402, regarding the Ambu-
latory Surgical Center Fee Guideline, for potential amendment.
The two specific areas explored were: (1) amending the ASC List
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of Medicare Approved Procedures (Medicare’s List) for the inclu-
sion/exclusion of procedures with appropriate ASC group pay-
ment; and (2) exploring reimbursement options for implantable
devices.

The commission requested information on procedures not on
Medicare’s List by procedure code to include number of cases,
charged and paid amounts by commercial insurance groups,
Medicare, Medicaid and worker's compensation in all settings
(i.e., physician office, ASC, hospital outpatient and inpatient)
for 2003. The commission also requested specific information
for implantable devices by procedure code to include number
of cases, charged and paid amounts by commercial insurance
groups, Medicare, Medicaid and workers’ compensation in all
settings, and a description of the reimbursement methodologies
used for 2003.

The commission received a limited amount of information in re-
sponse to this request. The information provided showed that
changes in technology and other developments in the health care
industry have resulted in some procedures safely being provided
to injured workers in ASCs and that continuing to allow some
of these procedures to be provided in ASCs is safe and appro-
priate, and could in some instances, be cost-effective. These
amendments proposed for adoption are based on this informa-
tion, discussions held with, and information from, ASC Focus
Group members, public comment and research and analysis by
the commission staff, including the commission’s Medical Advi-
sor. The amendments also address concerns raised by system
participants and members of the ASC Focus Group regarding
whether the current case rate reimbursement adequately reim-
burses for devices integral to the surgery.

To help in understanding the full picture, the commission has ad-
dressed the background and basis for the rule, and requirements
of the current rule, including those parts and issues that are not
the subject of this rulemaking.

This rule was initially adopted in April 2004 to comply with nu-
merous and complex statutory mandates in Texas Labor Code
8413.011. House Bill 2600 (HB-2600), adopted during the 2001
Texas Legislative Session, amended 8413.011 of the Act to add
new requirements for commission reimbursement policies and
guidelines. The statute requires the commission to balance the
rigorous, and often competing, statutory requirements in setting
reimbursement levels and guidelines for medical services. The
commission’s mandate is to:

* Establish fees that are fair and reasonable and sufficiently
high to ensure the quality of medical care and sufficiently low to
achieve effective medical cost control;

* Establish fees that do not exceed those paid by or on behalf of
individuals with an equivalent standard of living to that of injured
employees;

* Consider the increased security of payment afforded by the Act
in establishing the fee guidelines;

* Use health care reimbursement policies and guidelines that re-
flect the standardized reimbursement structures found in other
health care delivery systems with minimal modifications to those
reimbursement methodologies as necessary to meet occupa-
tional injury requirements;

* Adopt the most current reimbursement methodologies, mod-
els, and values or weights used by the federal HCFA to achieve

standardization, including applicable payment policies relating to
coding, billing, and reporting;

* Modify documentation requirements as necessary to meet the
requirements of 8413.053 of the Act (relating to Standards of
Reporting and Billing); and

* Develop conversion factors or other PAFs in determining ap-
propriate fees, taking into account economic indicators in health
care.

Prior to adoption of §134.402, the Texas workers’ compensation
system did not have a fee schedule for healthcare provided in
outpatient settings, which includes ASCs. Therefore, those ser-
vices were reimbursed on a case-by-case determination of what
is fair and reasonable under section §134.1 of this title (relating
to Use of the Fee Guidelines). Reimbursements for all reason-
able and medically necessary medical and/or surgical inpatient
services are currently covered by §134.401 of this title (relating
to Acute Care Inpatient Hospital Fee Guideline). Professional
medical services are covered in §134.202 of this title (relating to
Medical Fee Guideline) and Chapter 134, Subchapter F (relating
to Pharmaceutical Benefits) of the commission rules.

Section 413.011 of the Act states that it does not adopt the Medi-
care fee schedule; it states, further, that the commission shall
not adopt conversion factors or other PAFs based solely on those
factors as developed by CMS. Consistent with these statutory di-
rectives, the reimbursement levels and fee guideline established
by the original rule use the Medicare reimbursement structure as
a baseline, or reference point, for the maximum allowable reim-
bursement (MAR) calculations for services provided in an ASC
health care facility. However, the commission did not adopt the
Medicare fee schedule nor were MARSs based solely on the Medi-
care reimbursements. The commission’s adoption of the ASC
PAF was based upon due consideration of all of the statutory re-
quirements for fee guidelines. These statutory criteria, found in
8413.011, are different from the Medical Economic Index (MEI),
the Sustainable Growth Rate (SGR) factors and other indices
that Medicare is required by federal law to consider in establish-
ing its reimbursement rates. The MEI is a weighted average of
price changes for goods and services used to deliver physician
services. The goods and services include physician time and ef-
fort as well as practice expenses. (MedPAC Report to Congress,
Medicare Payment Policy, March 2002, p.77). The adjustments
made each year reflect the previous year's changes in the prices
of the needed goods and services. In general, reimbursement
rates would increase in relation to changes in the prices of such
goods and services as measured by the MEI. The SGR formula
serves as a restraint on price increases driven by inflation in that
it ties overall expenditures to a target based on the real level
of growth in the gross domestic product. Additionally, Medicare
considers the Consumer Price Index - Urban (CPI-U) in ambula-
tory surgery reimbursement rate updates. Thus, Medicare con-
siders economic factors in establishing reimbursement rates. Al-
though these factors have been considered in setting Medicare’s
reimbursement rates, the Medicare Modernization Act impacted
these adjustments. As a result, Medicare ASC group rates have
been rolled back and frozen at the 2002 rates.

In establishing a reimbursement methodology for services pro-
vided by ASC facilities, the current rule uses the required Medi-
care methodology for determining reimbursement in the Texas
workers’ compensation system, providing standardization of re-
imbursement structures by aligning the workers’ compensation
reimbursement methods and billing procedures with those used
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by CMS. As an exception and minimal modification to this stan-
dardization, the rule specifically did not adopt Medicare retroac-
tive payment policy changes for services already provided within
the Texas workers’ compensation system.

The challenge in this rule amendment has been for the commis-
sion to establish reimbursement rates, including the PAF, which
take the diverse Texas statutory factors into account and provide
an appropriate fee guideline for the Texas workers’ compensa-
tion system. The statutory criteria of §413.011 establish a range
within which the commission is directed to exercise administra-
tive discretion to select conversion factors. The statutory require-
ment ensures quality of medical care and requires that fees not
be set so low as to deprive covered workers of access to quali-
fied providers. While the statutory criterion does not require that
fees be set high enough to induce all physicians to participate,
or to prevent every single individual physician from deciding to
stop participating, it does require consideration of potential im-
pacts on participation by providers generally. The statutory re-
quirement that workers’ compensation not pay more than payers
pay on behalf of patients from populations with equivalent stan-
dards of living address a cap on workers’ compensation fees,
except and to the extent that special features of workers’ com-
pensation require higher fees. It therefore permits consideration
of any special features of workers’ compensation and what ad-
ditional payment, if any, they warrant. The statutory requirement
to take account of the increased security of workers’ compen-
sation payment permits consideration of what offsetting reduc-
tions in payments, compared with other payer systems that do
not pay 100%, is warranted. Within these limits, the commission
must consider how payments may be set to control medical costs
without compromising access to quality medical care to injured
workers. The commission adopted the Medicare reimbursement
methodology and adopted an appropriate PAF that meets the
statutory requirements, taking into account all pertinent informa-
tion and having given full consideration to public comment re-
ceived at the time.

"The underlying question in most state public policy debates
about fee schedules is 'What is the optimal fee level?™" Studies
at the time of the rule’s adoption, and to date, in either workers’
compensation or Medicare have yet to determine the optimal
fee level. A review of the literature revealed, "Conceptually, most
would agree that the optimal fee level is one that provides ac-
cess to quality care in the most cost-efficient manner. According
to the economic model, it is the price that would induce health
care providers to supply services that characterize 'good quality
care’ - not too much, not too little, and only those services that
produce positive outcomes whose benefits are more valuable
than the costs paid for the services. The optimal fee level, then,
is one that minimizes incentives to over-treat or treat with more
costly services, even though less expensive, equally effective
services exist. If, for example, complex surgeries provide
relatively high profit margins (and therefore greater financial
incentives), the optimal balance between cost and quality would
not be achieved. On the other hand, if reimbursements do
not provide a fair and competitive rate of return to providers,
access to particular services would be hampered by financial
disincentives, thereby jeopardizing access to care." (WCRI
August 2002, p. 5)

The statutory requirements mirror the factors, concerns, and ob-
jectives (access, quality, outcomes, utilization, cost) mentioned
above. The commission considered each in its initial adoption of
the rule and in this adoption of amendments to the rule.

In developing this rule, and in this subsequent amendment, the
commission carefully and fully analyzed all of the statutory and
policy mandates and objectives and all the facts and evidence
gathered and submitted, as well as all comments received. The
commission utilized all of this, and its expertise and experience,
including recommendations from the commission’s Medical Ad-
visor to amend this rule which balances the statutory mandates,
including those to ensure that injured workers receive the quality
health care reasonably required by the nature of their injury as
and when needed and to ensure that fee guidelines are fair and
reasonable, with the statutory mandate to achieve effective med-
ical cost control. Full and objective analysis and consideration
were given to all of the relevant comments received pertaining to
the proposed amendments, as evidenced by the revisions made
from the rule as proposed and the commission’s responses to
comments in this preamble.

Several research reports have shown that Texas workers’ com-
pensation medical costs continue to exceed those in other states
and other health care delivery systems.

* Policy year 1995 data show that the average medical cost
per claim in Texas exceeds the national average by almost
80% ($4,912 in Texas compared to $2,735 nationwide). (Texas
Research and Oversight Council (ROC) on Workers’ Compen-
sation and Med-FX, LLC., Striking the Balance: An Analysis
of the Cost and Quality of Medical Care in the Texas Workers'’
Compensation System, A Report to the 77th Texas Legislature,
January 2001, citing National Council on Compensation Insur-
ance (NCCI), Annual Statistical Bulletin, 1999)

* The average medical payment (paid and incurred) per claim
with more than seven days’ lost-time in Texas was the highest of
the eight states analyzed (California, Connecticut, Florida, Geor-
gia, Massachusetts, Minnesota, Pennsylvania, and Texas). To-
gether these states account for at least 40% of the nation’s work-
ers’ compensation benefits. (WCRI, Benchmarking the Perfor-
mance of Workers’ Compensation Systems: CompScope Multi-
state Comparisons, July 2000)

* In claims from 1996, the average medical payment per claim in
Texas was $6,495, which is 35% higher than the states’ average.
(WCRI, July 2000)

* The average of medical payments in Texas per claim with seven
or more days lost time was the highest of the states in the analy-
sis (33% higher than the states’ average and 36% higher than the
states’ median). (WCRI, The Anatomy of Workers’ Compensa-
tion Medical Costs and Utilization: A Reference Book, December
2000)

* The average of medical payments in Texas for all claims was
47% higher than the states’ average and 53% higher than the
states’ median. (WCRI, December 2000)

* Of nine states analyzed (California, Colorado, Florida, Georgia,
Kentucky, Minnesota, New Jersey, Oregon, and Texas), Texas
has the highest average medical costs per claim (more than 20%
higher than the second-highest state, New Jersey, and more than
2.5 times higher than the lowest-cost state, Kentucky). (ROC,
January 2001)

* When similar types of injuries were compared in the group
health and workers’ compensation systems, Texas had higher
than average medical costs for the top five types of injuries.
(ROC, January 2001)

* When compared with group health (a State of Texas employee
Preferred Provider Organization (PPO) group health plan),
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average workers’ compensation medical costs for State of Texas
injured employees were approximately six times higher per
worker ($578 per worker in this group health system compared
to $3,463 per worker in the Texas workers’ compensation
system, 18 months post-injury). (ROC, January 2001)

* Texas continues to have the highest average medical payment
per claim among the study states - 78 percent higher than the
12-state median for all claims and 39 percent higher than the
12-state median for claims with more than seven days of lost time
for 1999/2000. (WCRI, The Anatomy of Workers’ Compensation
Medical Costs and Utilization: Trends and Interstate Compar-
isons, 1996-2000, July 2003)

* Texas continues to have the highest average medical payment
per claim among the study states - 29 percent higher than the
12-state average for claims with more than seven days of lost
time for 1999/2000. (WCRI, The Anatomy of Workers’ Compen-
sation Medical Costs and Utilization: Trends and Interstate Com-
parisons, 1996-2000, July 2003)

* Texas continues to have the highest average medical payment
per claim among the study states - 57.2 percent higher than
the 12-state average for all claims for 1999/2000. (WCRI, The
Anatomy of Workers’ Compensation Medical Costs and Utiliza-
tion: Trends and Interstate Comparisons, 1996-2000, July 2003)

* The average medical payment paid per claim for 2001 claims
with more than seven days’ lost-time in Texas was the highest
of the twelve states analyzed (California, Connecticut, Florida,
Illinois, Indiana, Louisiana, Massachusetts, North Carolina,
Pennsylvania, Tennessee, Wisconsin and Texas). Medical
payments per claim have been growing at double digit-rates
since 1998/1999. (WCRI, Compscope Benchmarks: Multistate
Comparisons, 4th Edition, February 2004)

* In claims from 2001, the average medical payment paid per
claim in Texas was $9,314, which is 38.3% higher than the me-
dian for the 12 states mentioned above. (WCRI, February 2004)

* Medical costs and the quantity of medical care in Texas were
among the highest of the four states studied. Despite that, out-
comes achieved by Texas workers, who received more medical
care, were much lower than the outcomes achieved by workers in
Massachusetts and Pennsylvania where average medical costs
per claim were 58% and 31% lower respectively than in Texas.
(WCRI, Outcomes for Injured Workers in California, Massachu-
setts, Pennsylvania and Texas, December 2003)

The Medicare reimbursement system has primarily progressed
from a retrospective fee for service reimbursement system to a
prospective payment system (PPS). Under the Medicare PPS,
facilities receive a fixed amount for treating patients in certain
diagnostic and/or procedural categories. Reimbursement is
based on specific diagnostic and/or procedural groupings,
resource utilization, national and regional averages, and costs
specific to the facility. The Medicare ASC reimbursement
methodology prospectively establishes a set payment amount
for each type of facility service that CMS has determined may
be reimbursed in an ASC setting; each of these services falls
into one of nine specific categories, or ASC groups.

Currently for ASC services (which are primarily surgeries and
items incident to surgery), Medicare reimburses using the ASC
case rate methodology. Payment is determined based on the
surgeries performed, the associated grouping(s), payment rates
for each surgery, and the geographic wage index of the facil-
ity. This rule amendment applies this Medicare ASC grouping

reimbursement methodology for ASC facility services within the
Texas workers’ compensation system, and allows a few surgi-
cal procedures in the Texas workers’ compensation system to
be performed in an ASC setting, even though not allowed in the
Medicare system.

Medicare reimburses ASCs for the facility fee when a covered
surgical procedure is billed. The coverable surgical procedures
are approved by CMS. In general, items that are bundled or in-
tegral to the service performed are included in the facility fees
and are not reimbursed separately. A single payment is made
to an ASC that encompasses all "facility services" furnished by
the ASC, as published by CMS in its Medicare Carriers’ Man-
ual. However, additional reimbursement is made for a number of
items and services covered under other Medicare fee schedules.
Examples of such "non-facility" items and services include physi-
cian services and certain durable medical equipment items. Fur-
ther, Medicare sets both ASC locality specific (specific to a facil-
ity’s geographic location, in accordance with Medicare payment
policy) and other Part B fee schedule reimbursement amounts,
such as the physician’s fee schedule.

Medicare requires the use of the uniform Healthcare Common
Procedure Coding System (HCPCS) for reporting professional
services, procedures and supplies including those, which are
separately reimbursable. Most services, procedures and sup-
plies have a corresponding HCPCS code, that are specific and
available for ASC facilities to use to bill the items for separately
reimbursable items. There may be a few miscellaneous HCPCS
codes available for ASC facilities to use to bill the items that do
not have a code specifically describing the item, and Medicare
allows reimbursement of 100% of the cost with an invoice submit-
ted upon bill submission. Separately reimbursed surgically im-
planted devices previously addressed through the commission’s
2002 MFG are now reimbursed separately in accordance with
this rule amendment.

The term "benchmarking" as used with respect to fees in the
health care industry is often misunderstood. As commonly used
in the industry, and in this preamble, a benchmark is nothing
more than a relevant point of reference. Saying that something
is a benchmark does not mean that it is the standard or goal
which one should strive to achieve. Nor does it mean that it, in
and of itself, establishes the presumptive starting point, without
evaluation of relevant similarities and differences.

There has been considerable discussion in the previous ASC
rulemaking effort, as well as this rule amendment, related to
whether use of Medicare fees as a benchmark in workers’ com-
pensation is appropriate. The commission determined that it is,
for several reasons. Because of HB-2600's extensive emphasis
on the Medicare system, it is appropriate to benchmark to the
Medicare reimbursement system. HB-2600 requires the com-
mission to adopt the most current reimbursement methodolo-
gies, models, and values or weights used by the federal CMS to
achieve standardization, including applicable payment policies
relating to coding, billing, and reporting; the commission may
modify documentation requirements as necessary to meet the
requirements of §413.053 of the Act (relating to Standards of
Reporting and Billing). The statute also states that this section
of the law does not adopt the Medicare fee schedule, and that the
commission shall not adopt conversion factors or other payment
adjustment factors based solely on those factors as developed
by the federal CMS. Use of Medicare as a benchmark, or point
of reference, does not violate these statutory provisions. As re-
quired by the statute, the commission has considered economic
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indicators in health care and the requirements of §413.011(d).
The commission has also considered and adopted minimal mod-
ifications to the Medicare reimbursement methodology, both in
the current rule and in these adopted rule amendments.

Although the Medicare system was established primarily to
serve the needs of the elderly population, the program is a
main component of the national health care system and has
become a standard and benchmark for development and
operation for many commercial and governmental health care
programs. Medicare’'s payment policies largely define "main
stream medicine." Furthermore, as noted by WCRI, workers’
compensation policymakers have been showing increased
interest in Medicare as a benchmark. (WCRI: Benchmarks for
Designing Workers’ Compensation Medical Fee Schedules,
1995-96, May 1996)

Complete information concerning all Medicare reimbursement
methodologies for facilities can be found at the CMS website
(www.cms.hhs.gov), Code of Federal Regulations, and the Fed-
eral Register.

Some Texas workers’ compensation system participants con-
tinue to question, misinterpret, or misrepresent the data, reports
and recommendations provided by Ingenix, Inc. (Ingenix) which
were the basis for the PAF adopted by the commission in the
original rule. Although the Ingenix report did not address the is-
sues presented by this rule amendment, proposal and adoption,
the Ingenix report and recommendations are discussed here to
assist in understanding the full picture. As previously described
upon initial adoption of this rule, the commission entered into
a professional services agreement in June 2001, with Ingenix.
Ingenix is a professional firm specializing in actuarial and health
care information services, and assisted the commission in
developing this and other new fee guidelines, which address
fees for health care services provided in inpatient and outpatient
facilities. Ingenix reviewed Medicare payment policies and re-
imbursement methodologies in reference to the Texas workers’
compensation system to make recommendations to the com-
mission for achieving standardization and adoption of the most
current reimbursement methodologies, models, and values or
weights used by the CMS, including applicable payment policies
relating to coding, billing, and reporting, as mandated by Texas
Labor Code 8413.011. Ingenix also considered the additional
statutory mandates of §413.011, which are described in earlier
sections of this preamble.

Again, as detailed previously in the April 2004 adoption pream-
ble, Ingenix analyzed hospital inpatient and outpatient, and ASC
services separately. In general, the following steps were per-
formed for each service type. The specific process used, as well
as the methodology, data, and data sources is detailed in the
Ingenix Final Report, which has been and remains available for
review from the commission.

Ingenix considered certain economic indicators in health care,
which it took into account in developing its recommendations
concerning conversion factors or PAFs to be adopted by the com-
mission. Ingenix recognized that the Medicare system reviews
cost inputs in the overall health care industry, including ASCs,
and updates ASC reimbursement on an annual basis. Further, in
defining the market, Ingenix utilized commercial payer informa-
tion that is reflective of the current reimbursement for the various
payer types such as health maintenance organizations, preferred
provider organizations, point of service plans, and traditional fee
for service health plans (indemnity). Commercial reimbursement

reflects, for the most part, negotiated rates based on both car-
riers’ and providers’ business plans. The combined Medicare
market data and commercial market data reflects the actual re-
imbursement for services provided in the health care market; In-
genix considered all of these economic indicators of health care
in its analysis and resulting recommendations.

To ensure that its recommended PAFs would not result in fees
that exceed those paid by or on behalf of individuals with an
equivalent standard of living to that of injured employees, Ingenix
interpreted the statutory term, "equivalent standard of living,"
as including families with working or self-employed individuals
and families that include Medicare enrollees. Medicaid enrollees
were excluded since eligibility for Medicaid coverage generally
occurs because of a significantly lower economic circumstance.
This interpretation is supported by "A Standard of Living Com-
parison Between the Working Population, the Medicare Popu-
lation, and the Managed Care Population," published in March
of 1997 (addendum to report April 2001) and previously consid-
ered by the commission in establishing reimbursement levels.
The commission has recognized that Medicare recipients have
a similar standard of living as the general working population.
In the study prepared by Research and Planning Consultants,
the standard of living of the population covered by the Medicare
program was found to exceed that of the population covered by
the Act. The study further found that the standard of living of
the population covered by managed care plans was at least as
high as the population covered by the Act. Consequently, Medi-
care reimbursement is an appropriate standard for comparison
to workers’ compensation reimbursement.

Although Medicare is an appropriate benchmark, the commis-
sion also used other benchmarks. As required by the statute, the
commission developed conversion factors or other PAFs in deter-
mining appropriate fees, taking into account economic indicators
in health care. This includes the commercial private payer mar-
ket and the median of that market. As stated by WCRI, it would
be difficult to justify a fee schedule as a major cost containment
tool if it exceeded what providers elect to receive, on average,
in the free market. (WCRI: Benchmarks for Designing Workers’
Compensation Medical Fee Schedules, 1995-1996, May 1996)

Reimbursement rates used in the market to pay providers in-
clude an additional amount to account for the fact that providers
are not always reimbursed fully for all services. Ingenix stated,
that because of the workers’ compensation benefit structure and
the financial stability of workers’ compensation payers, providers
are expected to receive payment of the proper reimbursement
amounts for their goods and services that are medically neces-
sary for the treatment of injured employees and this security of
payment alleviates the need to increase reimbursement rates for
possibilities of non-payment in the market.

Recognizing the statutory mandate that the commission estab-
lish guidelines that provide the assurance of quality medical care
together with achieving effective medical cost control, Ingenix
observed that "reimbursement levels must therefore must be suf-
ficiently high to ensure access to quality care, sufficiently low to
achieve medical cost control, and not in excess of fees paid by
or on behalf of individuals with an equivalent standard of living."
Ingenix’s recommended range for ASC reimbursement within
the Texas workers’ compensation system successfully achieved
these goals.

In developing the recommended range, Ingenix used the follow-
ing process:
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* Estimate the number of covered lives and utilization for Medi-
care and for each type of commercial insurance contract;

* Determine historical Texas payment levels for Medicare and for
commercial insurance by type of contract;

* Adjust the Medicare and commercial contract history to a work-
ers’ compensation mix of services;

* Trend forward the historical payment levels;

* Project the 2004 payment level currently in place for commis-
sion payers; and

* Establish a recommended range for reimbursement as a per-
cent of Medicare.

Additionally, Ingenix reviewed and analyzed the current market
using Medicare, commercial, and commission historical medical
claims reimbursement information.  Ingenix also reviewed
other states’ workers’ compensation facility reimbursement in
comparison to Medicare reimbursement, but was unable to
develop comparisons because each state approached its reim-
bursement methodology differently. Taking into account relevant
health care economic indicators, Ingenix made recommenda-
tions concerning Medicare reimbursement methodologies and
PAFs to be used in determining appropriate reimbursement
and estimated system impact. Ingenix further provided rec-
ommendations regarding minimal modifications to Medicare
reimbursement methodologies and payment policies necessary
to meet occupational injury requirements.

Historical commission medical claims data provided a Texas
workers’ compensation mix of services for use in the analysis.
This utilization pattern was applied to the commercial market
(health maintenance organization, preferred provider organi-
zation, point of service, and indemnity plans) and Medicare
reimbursement levels, establishing an estimated reimbursement
for a workers’ compensation case mix. This reimbursement
was expressed as a percent of charges and as a percent of
Medicare reimbursement. Information considered by Ingenix in
the development of its analysis included:

* Commission historical claims data available for the years 1999
through 2002;

* The Mercer/Foster Higgins National Survey of Employer-Spon-
sored Health Plan 2001, which summarized enrollment and
market share information for commercial managed care plans
in Texas;

* Texas commercial indemnity and managed care reimburse-
ment rates from Ingenix Employer Group for the years 1999,
2000 and 2001;

* Ingenix proprietary national managed care payer data regard-
ing volume of services, charged and allowed reimbursement
amounts to estimate the level of ASC business compared to
outpatient, and ASC allowed-to-charge ratios compared to
outpatient allowed-to-charge ratios, from 2001 data;

* National Center for Health Statistics and Bureau of the Census
data to estimate the covered lives in the 2002 Texas commercial
insurance/managed care market;

* Data published in 2001 by InterStudy Publications, which pro-
vided national commercial managed care reimbursement rates;

* Data published by the American Hospital Association from
1997-2001, which provided hospital outpatient charges per
service;

* Source Book of Health Insurance Data for 2002; and

* Medicare reimbursement amounts, from 1999 for hospital out-
patients and 2001 for ASCs.

ASC market reimbursement percentages were based on a
mix of services that were equivalent to the Texas workers’
compensation mix of services and reimbursement rates trended
forward to 2003, and ultimately 2004. Ingenix also trended
forward the Medicare ASC reimbursement rates to 2004.
Ingenix concluded, as a result of its market analysis, that if
current reimbursement trends continue, in 2004 Texas workers’
compensation ASC claims will be reimbursed at approximately
320% of 2004 Medicare reimbursement. Ingenix also projected
that 2004 commercial market reimbursement for the same mix
of claims would be approximately 274% (not including indemnity
plans) to 293% (including indemnity plans) of 2004 Medicare
reimbursement.

In setting the recommended PAF range, Ingenix considered
whether to include indemnity experience in the commercial
market experience. While Ingenix found no difference in
standards of living between people with commercial indemnity
experience and injured workers, there are several reasons to
consider excluding indemnity experience:

* Commercial indemnity represents only about 4% to 5% of the
combined Medicare and commercial market. Removing com-
mercial indemnity from the analysis removes experience that is
higher than 95% of the payment levels for people of a similar
standard of living.

* Payments for commercial indemnity plans are disproportion-
ately higher than payments for the rest of the market, indicating
that commercial indemnity payments are atypical of the commer-
cial market experience.

* Statutory requirements set forth in §413.011 mandate that pay-
ment be made no higher than would be paid by or for people with
similar standards of living.

* No cost controls are in place in the commercial indemnity mar-
ket, and the Texas workers’ compensation law mandates that in
setting the fee structure, consideration be given to cost control.

Although commercial indemnity plans provide coverage for indi-
viduals with standards of living similar to the rest of the commer-
cial market, including the data from these plans would increase
the PAF because more weight would be placed on commercial
reimbursement rates, thus reducing the impact of the lower Medi-
care payments. In contrast, the indemnity market share currently
represents a small, decreasing fraction of the overall market,
with payment levels far exceeding those in other commercial pol-
icy types, suggesting that they are uncharacteristic of the com-
mercial market and, therefore, should be excluded. Excluding
indemnity plans would decrease the PAF because less weight
would be placed on commercial reimbursement rates, thus in-
creasing the impact of the lower Medicare payments.

In order to provide the most comprehensive range of fair and
reasonable reimbursement rates, and address the statutory re-
quirement for cost control and prohibition against paying higher
than would be paid by or for persons with similar standards of liv-
ing, Ingenix excluded the indemnity experience at the lower end
of the range and included it at the higher end of the range.

Ingenix initially recommended a 2003 range of 230% (not in-
cluding indemnity plans) to 250% (including indemnity plans).
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Upon the commission’s request for 2004 projections, Ingenix rec-
ommended the 2004 PAF range of 237% (not including indem-
nity plans) to 264% (including indemnity plans) of Medicare for
ASC reimbursement. However, Ingenix’s recommended reim-
bursement range did not contain an explicit reduction for secu-
rity of payment or for extraordinary encouragement of medical
cost control related to reimbursement rates. Consequently, In-
genix indicated that if the commission were to choose a different
balance of the statutory objectives, implementation of the ASC
rule with PAFs outside the recommended ranges (i.e., 90% of
the 237% low endpoint, up to 110% of the 264% of the high end-
point within the ASC recommended range) would be appropriate
and meet the statutory standards.

Subsequent to the rule adoption on April 15, 2004, ASCs ex-
pressed concerns regarding various components of the rule and
their relationship to the overall reimbursement. These concerns
included the site of service limitations tied to the Medicare List
incorporated into the rule, as well as concerns regarding implant
reimbursement. Atthe August 19, 2004 public meeting, the com-
missioners directed agency staff to revisit the sites of service and
implant issues in light of new information submitted by system
participants.

The commission requested public input on these two issues by:
* Posting a notice on the commission’s website;
* Mailing the same notice in a letter to all Texas licensed ASCs;

* Providing the notice in all insurance carrier representative
boxes;

* Requesting utilization and reimbursement data for CPT codes
not currently on the ASC list of Medicare approved procedures
(Medicare’s List);

* Requesting utilization and reimbursement data for implanta-
bles; and

* Establishing a commission email address specifically for elec-
tronic submission of information.

The notice, "Public Request for ASC Information" was posted
August 27, 2004. The notice stated the commission was explor-
ing two specific areas within §134.402 for potential amendment:
(1) amending Medicare’s List for the inclusion/exclusion of pro-
cedures with appropriate ASC group payment; and (2) exploring
reimbursement options for implantable devices. The commission
requested information that would help determine if such con-
siderations can be safely, appropriately and economically per-
formed in an ASC setting, given the agency’s rules and statutory
mandates.

The commission received approximately 50 responses repre-
senting 20 separate entities. The responses were summarized
and presented to an ASC Focus Group comprised of represen-
tatives from ambulatory surgical center providers, implant device
supplier, insurance carriers, and self-insured businesses. Meet-
ing on October 13, 2004, the ASC Focus Group reviewed and
discussed the information received and the issues in general.
However, the ASC Focus Group did not reach a consensus.

Despite a lack of consensus from the ASC Focus Group, agency
experts and other staff conducted in-depth analyses of the new
information received to that point and drafted a preliminary ver-
sion of possible rule amendments to serve as a primary topic of
discussion for a follow-up ASC Focus Group meeting.

The follow-up ASC Focus Group meeting was held on October
27, 2004 to discuss draft amendments to the rule in anticipation
of formally proposing amendments in November 2004. Again,
no consensus was reached. Some ASC Focus Group members
recommended: a higher PAF, allowances for procedures to be
performed in an ASC facility that are not on Medicare’s List, a
higher reimbursement for surgically implanted devices whether
reimbursed separately or included in the ASC case rate by Medi-
care, and aretroactive effective date of September 1, 2004. Con-
versely, other ASC Focus Group members expressed concerns
that such recommendations will increase administrative burdens
and medical costs, and will ultimately negate the cost control
measures of the existing rule (required under the Act).

Following the second ASC Focus Group meeting, the com-
mission staff posted a pre-proposal draft rule for informal
public input on the commission’s website from November 2,
2004 through November 10, 2004. The commission reviewed
the input and other available information, sought clarification,
proposed amendments at the November 2004 public meeting,
and now adopts these rule amendments.

The commission believes that the adopted rule will provide an
effective regulatory framework for ambulatory surgical centers
under the Texas workers’ compensation system.

The commission is required by Texas Labor Code 8413.011
to apply exceptions or minimal modifications necessary for
adaptation of the Medicare methodology to the Texas workers’
compensation system. Medicare payment policies may retroac-
tively alter payment amounts of previously paid claims and
require the Medicare system participants to re-adjudicate claims
and reconcile payments. The commission determined that such
retroactive payment policies would create undue administrative
burdens if applied to the Texas workers’ compensation system.
The adopted rule requires the use of the most current Medicare
policies in effect when the services were provided, including
Medicare’s site of service restrictions, with the exception of
retroactive payment policies (no change from the rule adopted
April 2004). The adopted amendments add minimal modifica-
tions to that exception by including procedures to the ASC List of
Medicare Approved Procedures, and separate reimbursement
for surgically implanted devices.

Texas Labor Code §413.011 requires the commission to adopt
necessary conversion factors or PAFs to take the diverse statu-
tory requirements into account in establishing a fee guideline that
uses the federal Medicare reimbursement methodology. Addi-
tionally, the commission must take into account economic indi-
cators in health care and the requirements found in subsection
(d) of 8413.011. The statute also states that the commission
shall not adopt a PAF based solely on those PAFs developed by
CMS. The commission adopted a multiplier, or PAF, of Medicare
reimbursement rates for the reimbursement of ASC facility ser-
vices to satisfy the statutory requirements.

The rate adopted establishes fair and reasonable reimburse-
ment that is designed to ensure continued access to quality
care, along with appropriate medical cost control. Ingenix also
stated that in certain instances, going outside the recommended
range to meet statutory requirements would be appropriate.
Given the data available for analysis, Ingenix indicated that
anywhere down to 90% of the low endpoint and up to 110% of
the high endpoint of the recommended ASC range would be
an appropriate "extended range." Ingenix noted that points in
the extended range satisfactorily balance the complex statutory
objectives, and the rate adopted in this rule is within the Ingenix
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extended range. To further address cost containment efforts
provided by the statute, the commission adopted a PAF within
the extended range.

The PAF multiplier for ASCs is considerably higher than
the 125% multiplier provided in §134.202, the commission’s
Medical Fee Guideline, which covers reimbursement of pro-
fessional medical services provided within the Texas workers’
compensation system. There are several reasons for this.
Unlike professional medical services, whose cost inputs are
continuously updated by CMS, Medicare has not significantly
revised ASC cost inputs since 1994. Moreover, the percentage
of Medicare patients who receive ASC services (surgeries)
is significantly less than the percentage of Medicare patients
who receive professional medical services (typically, physician
services). Finally, Medicare reimbursements for professional
medical services are generally within the range of payments
made by commercial payers; however, Medicare reimburse-
ments for ASC services are well below the range of payments
made by most commercial payers for those services. Thus,
while the resulting multipliers are different in the two contexts,
they are consistent with one another to the extent that the
commission has determined that reimbursement for the two
types of services is appropriate at the low end of the range of
reimbursement provided within the commercial market.

The commission will in the future propose fee guidelines for out-
patient facility services, and amendments to the current inpa-
tient fee guideline. Inpatient hospital services are currently re-
imbursed under the existing commission rules that provide for
per diem payments. Ingenix has noted that the current inpa-
tient methodology is reasonably standardized but does not re-
flect the recent statutory requirement to use Medicare reimburse-
ment methodologies. Ingenix also noted, at the time of its Oc-
tober 2003 report, that outpatient hospital and ASC payments
were not standardized in the commission system, or the market
in general, and the lack of detail in the available data makes it dif-
ficult to determine the current mix of services that are being deliv-
ered. Consequently, Ingenix recommended that the commission
adopt a separate PAF for each setting (inpatient hospital, out-
patient hospital, and ASC), based on Medicare reimbursement
methodology and policies in accordance with the statutory man-
dates, resulting in standardization of all three facility fee guide-
lines, once adopted or revised. Because the relationship of the
Medicare reimbursement to the commercial market varies be-
tween inpatient, outpatient, and ASC services, it is likely that the
PAF proposed for the inpatient hospital and outpatient hospital
facility fee guidelines will differ from the PAF adopted for ASCs
in this rule.

In setting the ASC fees in this rule, the commission used Medi-
care fees as areference and considered commercial market pay-
ments as indicative of economic indicators in health care, as re-
quired by the statute. The commission determined "fair and rea-
sonable" is not based solely on the market value of services pro-
vided to injured employees. Fair and reasonable compensation
in the Texas workers’ compensation system is a balance of all
the required components of the Act. These are rigorous statu-
tory requirements, which are not easily balanced. In balancing
the statutory mandates and objectives, the commission consid-
ered numerous issues, with the goal of establishing fair and rea-
sonable fees that will assist in achieving effective medical cost
control.

To help in understanding the full picture, the commission has ad-
dressed the background and basis for the rule, and requirements

of the current rule, including those parts and issues that are not
the subject of this rulemaking.

Rule 134.402 establishes reimbursements for ASC health facil-
ity services. The rule provides a standardized reimbursement
method and billing procedures by aligning the workers’ compen-
sation reimbursement structure with the structure used by the
CMS. The rule provides minimal modifications within this CMS
structure to meet occupational injury requirements.

No amendments to (a) were proposed, other than the effective
date for these amendments. Subsection (a) of the adopted rule
provides for the reimbursement of health care facility services, as
defined by the CMS, other than professional medical services,
provided in an ASC on or after September 1, 2004. Paragraph
(a)(2) provides for an amended effective date of April 1, 2005
for the amendments in paragraphs (e)(2), (e)(3), and (e)(4), and
subsection (f). Subsection (a) also provides that the policies
and reimbursement methodologies in effect for Medicare on the
date a service is provided are the policies and reimbursement
methodologies to be used in the Texas workers’ compensation
system. Subsection (a) requires use of the most recent pay-
ment policies adopted by the Medicare program for compliance
with commission rules, decisions, and orders is required. This
will prevent the Texas workers’ compensation system from falling
out of synchronization with Medicare and will achieve the stan-
dardization goals established in Texas Labor Code 8413.011.
However, specific provisions contained in the Act and commis-
sion rules shall take precedence over any conflicting provision
adopted or utilized by CMS in administering the Medicare pro-
gram. Pursuant to §408.021 of the Texas Labor Code, injured
employees are entitled to all health care reasonably required by
the nature of the injury as and when needed to cure or relieve
the effect naturally resulting from the compensable injury, pro-
motes recovery or enhances the ability of the employer to return
to or retain employment. To the extent that this entitlement may
differ from the entitlement of the Medicare recipients, the deci-
sion of the commission through its dispute resolution process
must take precedence over the provisions adopted or utilized by
CMS in administering the Medicare program. Subsection (a)(3)
states that: "Specific provisions contained in the Texas Workers’
Compensation Act (Act), or Texas Workers’ Compensation Com-
mission (commission) rules, including this rule, shall take prece-
dence over any conflicting provision adopted by utilized by CMS
in administering the Medicare program. Exceptions to Medicare
payment policies for medical necessity may be provided by com-
mission rule. Independent Review Organization (IRO) decisions
regarding medical necessity are made on a case-by-case basis.
The commission will monitor IRO decisions to determine whether
commission rulemaking action would be appropriate."

There is a change from the text of subsection (a) as proposed.
The adopted revision of paragraph (a)(2) changes the effective
date of these rule amendments from March 1, 2005 to April 1,
2005, thereby allowing system participants adequate time to pre-
pare for these rule amendments. The commission again clarifies
nothing in these amendments would have retroactive effect.

No changes to subsection (b) were proposed. Subsection (b) re-
quires system participants to utilize the Medicare reimbursement
methodologies, models, and values or weights, including its cod-
ing, billing, and reporting payment policies for coding, billing, re-
porting, and reimbursement of health facility services provided
in the Texas workers’ compensation system. This allows for the
basic Medicare program provisions to be applied with any ad-
ditions or exceptions necessary for the adaptation to the Texas
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workers’ compensation system. The Medicare program is not a
static system. Medicare policies change frequently. To achieve
standardization it is necessary to use the Medicare billing and
reimbursement policies as they are modified by CMS. Adoption
of policies in effect on a particular date would require partici-
pants in the Texas workers’ compensation system to bill and re-
imburse in a manner different from the current Medicare system
and the standardization required by the statute would be elimi-
nated. However, Medicare also makes some policies retroactive,
which is not workable for the workers’ compensation system that
has approximately 250 insurance carriers. Therefore, the rule,
in compliance with the statute, did not adopt the retroactivity as-
pect of Medicare payment policies, and instead requires the use
of the Medicare policies in effect on the day that a service was
provided.

No changes from the text of subsection (c) were proposed.
Subsection (c) establishes the method to be used for deter-
mining the MAR for ASC health facility services in the Texas
workers’ compensation system. In establishing the PAF for the
rule, which is 213.3% of Medicare, the commission previously
considered the statutory requirements and objectives and
utilized Medicare data, current commission reimbursement
levels, and available commercial payer information. As stated in
the April 2004 adoption preamble, the adopted PAF is the low
limit of the extended range of acceptable fair and reasonable
reimbursements included in the Ingenix report and reflects
the commission’s statutory responsibility related to effective
medical cost control and fair and reasonable reimbursement.
The adopted PAF is in the range of commercial reimbursement.
Ingenix estimated that 2004 ASC reimbursement under current
commission rules (requiring fair and reasonable reimbursement)
equals approximately 320% of 2004 Medicare reimbursement.
Additionally, Ingenix estimated commercial (HMO/PPO/POS/In-
demnity) payer reimbursement equal to a range of 168% to
564%. This commercial range produces a weighted average
of approximately 274% (not including indemnity plans) to
293% (including indemnity plans) of Medicare reimbursement.
With Medicare added to the commercial market, the weighted
average for ASC services trended to 2004 is 237% (not includ-
ing indemnity plans) to 264% (including indemnity plans) of
Medicare reimbursement. This identified range (237% to 264%)
was extended in the Ingenix report to 213.3% to 290.4% to
recognize the potential for the commission to emphasize a dif-
ferent balance of the statutory objectives than that emphasized
by Ingenix.

There are no changes from the text of subsection (d) as pro-
posed. Adopted subsection (d) provides that the reimbursement
for ASC services is the lesser of the MAR amount regardless
of billed amount, or the facility’s and payer’'s workers’ compen-
sation negotiated and/or contracted amount that applies to the
billed service(s).

There are changes from the text of subsection (e) as proposed,
which reformatted and expanded the current rule. Subsection
(e) addresses the exceptions and minimal modifications to the
Medicare payment policies.

As adopted, amended paragraph (e)(1) reformatted the
language, which states that Texas will not incorporate any
retroactive portions of Medicare payment policy changes.

There are changes from the text of paragraph (€)(2) as proposed.
Amended paragraph (e)(2) supplements Medicare’s List with ad-
ditional procedures, and the associated group assignments (e.g.,
Medicare Group 1-9). These additions were proposed following

review and approval by the commission Medical Advisor. After
receiving the various recommended procedures for an ASC set-
ting from the public request for information, staff compared the
list with the procedures that were currently allowed in an ASC
setting and the number of times that these procedures were per-
formed. Additional information was received and considered re-
garding those procedures commonly performed for the workers’
compensation population in ASCs. As a result of the review of
recommended procedures, discussions during the focus group
meetings, and input from the Medical Advisor, staff believes that
the adopted list reflects those items that can not only safely be
performed in an ASC setting, but also are appropriate for that
setting. To prevent unnecessary charges, the adopted list ex-
cludes procedures that are bundled within another primary pro-
cedure. To determine the appropriate reimbursement group for
these procedures, staff assigned groups, which were consistent
with the reimbursement groups for similar procedures, including
ASC input where available. In order to ensure the proper ad-
ministrative actions by ASCs and insurance carriers, the individ-
ual procedures are referenced by the applicable American Med-
ical Association’s Current Procedural Terminology (CPT) codes.
Subparagraph (e)(2)(F) has been changed from proposal to re-
flect Medicare’s proposed inclusion of CPT code 29873 in pay-
ment group 3, rather than the rule’s proposed payment group
of 4. The CPT code has not been deleted because the likely
CMS implementation date will occur after the effective date of
this rule revision. Proposed subparagraph (e)(2)(K) has been
deleted. After additional consideration of comments, fluoroscopy
has been deleted from the list of commission-approved proce-
dures because it does not qualify as a surgical procedure and is
a radiological code. Further, proposed CPT code 76000 is noted
as commonly miscoded according to the Ingenix 2004 CPT Ex-
pert, consequently including only one fluoroscopic code is likely
to encourage inappropriate coding in order to obtain additional
reimbursement. Fluoroscopy is a service furnished by ASC staff
in connection with a covered surgical procedure. The Medicare
ASC reimbursement methodology includes most diagnostic or
therapeutic items or services in the group case rate. Addition-
ally, Medicare Hospital Outpatient Prospective Payment System
(HOPPS) generally bundles fluoroscopic services with a more
extensive surgical procedure. This means no additional reim-
bursement is provided for these procedures.

There are no changes to the text of paragraph (e)(3) as pro-
posed. Amended paragraph (e)(3) allows a service that is not
included on Medicare’s List, or on the commission’s List at para-
graph (e)(2), to be performed in an ASC by prospective agree-
ment between the carrier, the doctor, and the ASC, occurring be-
fore, during, or after preauthorization. This will allow ASCs the
opportunity to present to carriers the cost effectiveness of per-
forming certain procedures in an ASC setting, which currently
are not on Medicare’s List or on the commission’s List at para-
graph (e)(2). Details that must be included in an agreement are
specified to minimize disputes, which add costs to the system
and drain the commission’s resources. Flexibility in the process
is provided to allow use of the timing and manner of negotiation
that suits the particular case.

There are no changes to the text of paragraph (e)(4) as pro-
posed. Amended paragraph (e)(4) allows a separate reimburse-
ment for surgically implanted, inserted, or otherwise applied de-
vices at the lesser of the manufacturer’s invoice amount or the
net amount (exclusive of rebates and discounts) actually paid for
such device to the manufacturer by the ASC. Reimbursement
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for the cost of medical supplies related to the surgical proce-
dure is included in the group case rate payment and is not in-
cluded under this provision. The ASC is required to certify that
the billed amount meets this standard, using specific certification
language provided in the proposed paragraph.

The amendment providing reimbursement for implantables is a
targeted approach to address situations where the cost of an im-
plantable, by itself, exceeds the ASC group case rate or the MFG
rate allowed in the workers’ compensation system. Assuring suf-
ficient reimbursement for these specific items enhances access
to ASC services for injured workers. Although the Medicare sys-
tem includes limited additional reimbursement for implantables,
it was generally accepted in the ASC Focus Group meetings that
orthopedic procedures were performed relatively infrequently in
an ASC setting for the Medicare population. The limited Medi-
care reimbursement for high-cost, high-tech implantables asso-
ciated with orthopedic procedures was cited as a primary reason
for this suppressed utilization. The information provided by some
of the ASC Focus Group members highlighted the high-cost of
surgically implanted devices due to technology advances and
medical cost inflation. The amended rule enhances consistency
of reimbursement for surgically implanted devices by implement-
ing a cost-based reimbursement, similar to the inpatient hospital
methodology.

This fee guideline requires that provider billing must include a
certification statement that the amount sought represents its ac-
tual costs (net amount, exclusive of rebates and discounts). This
information should facilitate the billing process by providing cost
information with the original billing. Consequently, processing
times should improve, and confusion related to implant costs
should decrease, which should additionally decrease the oppor-
tunity for disputes. The implant cost certified by the ASC is sub-
ject to insurance carrier or commission audit and verification.

There are no changes to the text of subsection (f) as proposed.
Amended subsection (f) references that insurance carriers
may conduct audits under §133.302 and §133.303 (relating to
Preparation for an Onsite Audit and Onsite Audits) if they wish
to challenge whether the certified amount referenced in subsec-
tion (e)(4) of these proposed amendments actually reflects the
standard given in that subsection. Also, it is reiterated that the
Medical Dispute Resolution process under §133.307 (relating to
Medical Dispute Resolution of a Medical Fee Dispute) may be
a forum where disputes concerning the certified amount under
subsection (e)(4) are argued.

The ability to audit is an important check and balance feature
related to reimbursement of the invoice cost. The audit allows
the carrier to verify the actual cost of an item and auditing and
assists the commission in the statutory requirements related to
effective medical cost control. Additionally, members of the ASC
Focus Group agreed that auditing was an acceptable trade off
when combined with additional reimbursement.

Former subsection (f) concerning severability is now subsection
(9), and there are no changes to the text of subsection (g) as
proposed.

Comments generally supporting amendments to §134.402 as
proposed were received from the following groups: Central
Park Surgery Center; Clear Fork Surgery Center; East Houston
Surgery Center; Medtronics; Northeast Baptist Surgery Center;
NorthStar Surgical Center; Surgery Center of Duncanville; Sym-
bion; Texarkana Surgery Center; and Texas Mutual Insurance
Company.

Comments generally opposing or concerned with amendments
to §134.402 as proposed were received from the following
groups: Alamo Heights Surgery Center; Ambulatory Surgery
Association of Texas; Ambulatory Surgery Center of Tyler;
American Insurance Association; Calallen Orthopaedics L.L.P;
Christus, Santa Rosa Surgery Center; Corpus Christi Outpatient
Surgery; Dallas Anesthesiology Association; Dallas Surgical
Partners; Denton Surgicare; Doctors Outpatient Surgicenter;
Flahive, Ogden & Latson; Garland Eye Associates, P.A.; Gene-
see Affiliates; Grapevine Surgicare; Heath SurgiCare; Insurance
Council of Texas; Kirby Surgery Center; MacArthur Surgery
Center; Mary Shiels Hospital; Memorial Herman Surgery Center
Northwest; Memorial Northwest Otolaryngology; Metroplex
Surgicare; North Texas Surgery Center; Northwest Houston
Surgical Association; Park Cities Surgery Center; Property
Casualty Insurers Association of America; San Marcos Surgery
Center; Shannon Surgery Center; Smith & Nephew; South
Austin Surgery Center; Southwest Podiatry, LLP; Specialty
Surgery and Pain Center; Surgery Center of Arlington; Surgery
Center of Lewisville; Texan Surgery Center; Texas Ambulatory
Surgery Center Society; Texas Association of Business; Texas
Mutual Insurance Company; Texas Sports Medicine and Or-
thopeadic Group; The Austin Diagnostic Clinic; The Urology
Institute; United Surgery Center Southeast; United Surgical
Partners International; and Valley View Surgery Center.

Comments neither generally supporting nor opposing amend-
ments to §134.402 as proposed, but suggesting changes or
asking questions were received from the following groups:
Ambulatory Surgery Association of Texas; Alamo Heights
Surgery Center; Ambulatory Surgery Center of Tyler; Calallen
Orthopaedics, L.L.P; Central Park Surgery Center; Christus;
Santa Rosa Surgery Center; Clear Fork Surgery Center; Corpus
Christi Outpatient Surgery; Dallas Anesthesiology Associates;
Dallas Surgical Partners; Denton Surgicare; Doctors Outpatient
Surgicenter; East Houston Surgery Center; Foundation West
Houston Surgery Center; Foundation Surgery Affiliates; Garland
Eye Associates, PA.; Genesee Affiliates; Grapevine Surgicare;
HealthSouth Corporation; Heath Surgicare; Heritage Eye
Center; Insurance Council of Texas; La Vista Solutions, LLC;
MacArthur Surgery Center; Mary Shiels Hospital; Medtronics;
Memorial Herman Surgery Center Northwest; Memorial North-
west Otolaryngology; Metroplex Surgicare; Mirage Medical
Group; North Texas Surgery Center; Northeast Baptist Surgery
Center; NorthStar Surgical Center; Northwest Houston Surgical
Association; Orthopedic Surgery Pavilion; Park Cities Surgery
Center; San Marcos Surgery Center/Kirby Highland Lakes
Surgery Center; Shannon Surgery Center; Smith & Nephew;
South Austin Surgery Center/San Marcos Surgery Center;
Southwest Podiatry, LLP; Special Surgery of Houston; Specialty
Surgery and Pain Center; Surgery Center of Arlington; Surgery
Center of Duncanville; Surgery Center of Lewisville; Surgical &
Diagnostic Center; Symbion; Texan Surgery Center; Texarkana
Surgery Center; Texas Ambulatory Surgery Center Society;
Texas Association of Business; Texas Mutual Insurance Com-
pany; Texas Sports Medicine and Orthopeadic Group; The
Austin Diagnostic Clinic; The Clinic for Special Surgery; The
Urology Institute; United Surgery Center Southeast; United
Surgical Partners; United Surgical Partners International; Valley
Baptist Medical Center; Valley View Surgery Center; and
Whitley Penn.

Summaries of the comments and commission responses to the
proposed rule amendments are as follows:

Subsection (a)
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COMMENT: Commenters recommended the rule amendments
be retroactive to the original rule effective date, September 1,
2004. Commenters stated that this practice of implementing
retroactive changes is often used by the Centers for Medicare
and Medicaid Services (CMS) when adjustments are made to
Medicare’s physician fee schedule. This would allow ASCs to
more easily transition and recover some of the costs associated
with the original rule change.

RESPONSE: The commission disagrees with commenters’
recommendation to apply a retroactive date to this amended
rule. Many commenters requested that these amendments
be retroactive to September 1, 2004, which was the effective
date of the original rules. The commission declines to make
this change. The commission notes that the Texas Constitution
states that "no bill of attainer, ex post factor law, retroactive law,
or any law impairing the obligation of contracts, shall be made"
[Tex. Const., Art. |, Sec.16]. As a matter of policy, the com-
mission believes that system participants involved in the ASC
reimbursement rate issue need to be able to know what rates
are in effect at any given time so that informed decisions can
be made regarding matters like whether appeals are pursued
during billing processing and during medical dispute processes.
Also, it is likely that retroactive application of these amendments
would lead to increased disputes due to retroactive adjustments.

Subsection (b)

COMMENT: Commenter recommended that the American
Academy of Orthopedic Surgeons (AAOS) Complete Global
Surgery Data be the standard for application of the multiple
procedure rule.

RESPONSE: The commission disagrees there is a need to rec-
ognhize AAOS Complete Global Surgery Data to be the standard
for application of the multiple procedure rule. Adoption of AAOS
Complete Global Surgery Data would contradict the CMS Na-
tional Correct Coding Initiatives (NCCI) and would apply a differ-
ent set of rules to ASCs and surgeons paid under the MFG.

Subsection (d)

COMMENT: Commenter recommended adding "billed amount"
since requiring carriers to pay more than the billed amount does
not achieve the objective of cost control. Commenter recom-
mended deleting the "lesser of" provision and requiring reim-
bursement to be either the MAR or a negotiated rate.

RESPONSE: The commission disagrees with the recommenda-
tions. The CMS prospective payment methodology is based on
a case rate concept, which recognizes that at times reimburse-
ment will likely be different than the billed amount. Sometimes
this reimbursement will be less than, sometimes more than, the
billed amount. This concept encourages the efficient delivery of
care without an unnecessary utilization of resources. The com-
mission disagrees that the "lesser of" provision should be deleted
from the rule. This provision facilitates cost control by setting an
upper limit on reimbursement.

Subsection (€)(2)

COMMENT: Commenter generally supported the added proce-
dures codes, and stated, "we are pleased to see that TWCC
added some non-covered codes that the Medicare methodology
did not have."

RESPONSE: The commission agrees that the proposed amend-
ments of subsection (e) are an appropriate amendment to the
rule.

COMMENT: Commenters recommended CPT code 76005 be
added to the commission’s List of procedures to be performed
in an ASC, and be placed in Medicare’s Group 9. Other com-
menters recommended CPT code 76005 be added and placed in
Medicare’s Group 1, in part due to the CMS NCCI edits, and be-
cause it requires the use of the most costly piece of ASC equip-
ment, a C-arm, which is commonly used on injured workers.
CPT code 76005 is defined as "fluoroscopic guidance and local-
ization of needle or catheter tip for spine or paraspinous diagnos-
tic or therapeutic injection procedures (epidural, transforaminal
epidural, subarachnoid, paravertebral facet joint, paravertebral
facet joint nerve or sacroiliac joint), including neurolytic agent de-
struction." Commenter recommended CPT code 76005 be used
in lieu of proposed CPT code 76000. Other commenters op-
posed the proposed inclusion of CPT code 76000 and suggested
that for consistency in both training and administration of the rule,
the procedure should remain global. Commenters advised that
CPT code 76000 is a radiological procedure, which would only be
performed in an ASC as a part of a more extensive surgical pro-
cedure, and should not be subject to ASC facility reimbursement.
Commenter advised that most diagnostic or therapeutic items or
services, such as this code, are considered inclusive of the ASC
facility fee, and further noted that NCCI edits deem 76000 as
global to over 700 other procedures. Commenter opined that ra-
diological services that are not global to other procedures should
remain reimbursable per §134.202.

RESPONSE: The commission declines to replace CPT code
76000 with CPT code 76005 or add CPT code 76005 to the
commission’s List. After full consideration of comments received
and after researching the matter further, CPT code 76000, which
was proposed to be added, (fluoroscopy) has now been deleted
from the commission’s List because it does not qualify as a sur-
gical procedure and is a radiological code. Further, CPT code
76000 is noted as commonly miscoded according to the Ingenix
2004 CPT Expert, consequently, including only one fluoroscopic
code is likely to encourage inappropriate coding in order to obtain
additional reimbursement. Fluoroscopy is a service furnished
by ASC staff in connection with a covered surgical procedure.
The Medicare ASC reimbursement methodology includes in the
group case rate, most diagnostic or therapeutic items or services
(such as CPT code 76000). Additionally, Medicare HOPPS gen-
erally bundles fluoroscopic services with a more extensive surgi-
cal procedure. This means no additional reimbursement is pro-
vided for these procedures. Regarding commenter’s opinion that
radiological procedures should remain reimbursable according
to §134.202, the commission clarifies that the proposed radio-
logical procedure has been deleted from the adopted rule.

COMMENT: Commenters opposed the inclusion of any pro-
posed surgical procedure not approved by CMS (Medicare) to
be performed in an ASC setting, and advised such deviations
compromise the CMS methodology as applied to Texas through
8§413.011 of the Act. Commenter further recommended that
Medicare’s determination be given presumptive weight. Com-
menter indicated Medicare’s List prohibition was intended to
discourage the shift of services from physician offices to ASCs,
and commenter recommended the commission should also
strive toward patient safety and prevention of shifting proce-
dures to a different setting that results in greater reimbursement
amounts.

RESPONSE: The commission disagrees that supplementing
Medicare’s List to meet Texas workers’ compensation system
needs negatively impacts the Medicare’s List methodology. The
additions to Medicare’s List impact only a limited number of
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CPT codes, maintain the CMS criteria as presumptive weight
for over 2400 CPT codes, and are intended to facilitate certain
procedures that previously have been provided in an ASC
setting. The commission disagrees that Medicare’s List was
only developed to discourage a shift of services from physician
offices to ASCs, as the CMS methodology considers many
other factors in modifying its list. The commission agrees that
patient safety and quality care is a significant factor in the
workers’ compensation system. The additions to commission’s
List have previously been performed in the ASC setting, and
were reviewed and approved for inclusion by the commission’s
Medical Advisor.

COMMENT: One commenter suggested inclusion/exclusion of
procedures to the commission’s List beyond what's on the cur-
rent Medicare’s List will become a recurring theme for the com-
mission each time CMS updates their list or when health care
providers demand further changes. Commenters additionally
advised that CMS has an established procedure for timely up-
dating their list, and CMS is required to do so every two years.
CMS is currently in the process of an update for services pro-
vided on or after July 1, 2005.

RESPONSE: The commission disagrees that careful considera-
tion of "minimal modifications" to the rule under §413.011 of the
Act, with the public’s input, is inappropriate in this rulemaking or
would be inappropriate in the future. Each time CMS updates
its list, the rule includes such updates as stated in paragraph
(4) of subsection (a) of the rule. Further, the commission has a
responsibility to abide by the statutory requirement of reviewing
and, if necessary, revising its medical policies and fee guidelines.
The commission believes that these amendments are needed
now, given the uncertainty of content and timing for any pending
changes to CMS.

COMMENT: Commenters observed that the rule as proposed
would have the unintended consequences of unbundling Medi-
care’s List as established by CMS for the sole purpose of seeking
a higher reimbursement. Commenters recommended the com-
mission adhere to and not modify CMS’ scheduled updates and
methodology, which prevents unbundling.

RESPONSE: The commission disagrees that the creation of a
commission’s List within the rule will result in the unbundling of
procedures. Although members of the ASC Focus Group rec-
ommended additional reimbursement for some procedures cur-
rently bundled into a primary procedure code, the commission
did not include any of these procedures in the commission’s List.
The commission does not encourage unbundling, and clarifies
that the minimal modifications made to Medicare’s List do not
encourage inappropriate unbundling and subsequent overpay-
ment.

COMMENT: Commenters opposed additions or deletions from
Medicare’s List, stating the commission provided no reasonable
basis, objective or consistent criteria for them. Commenter
further stated that without providing the criteria for selection,
it would appear the commission had insufficient expertise to
make such modifications.

RESPONSE: The commission disagrees that it provided no rea-
sonable basis/criteria for selection of additions or deletion from
Medicare’s List. The commission also disagrees that it has insuf-
ficient expertise to make such modifications. The supplements to
Medicare’s List in paragraphs (2) and (3) of subsection (e) of the
rule constitute what the commission considers "minimal modifi-
cations to those reimbursement methodologies as necessary to

meet occupational injury requirements." The commission’s pro-
posal preamble cited that by the expansion of the number of
services allowable in an ASC setting, the commission increases
the injured worker's ASC access to procedures that are not on
Medicare’s List. In addition, by allowing the procedures to be
performed in an ASC setting, the commission increases flexibil-
ity for system participants and promotes provision of services
in a setting that ultimately lowers costs to the system and sys-
tem participants. The site of service flexibility enhances the cost
containment efforts of the commission to meet the requirements
of the Act. This is especially important considering the docu-
mented high medical cost per claim in the Texas workers’ com-
pensation system, which also was outlined in the commission’s
previous April 2004 adoption preamble of §134.402. The com-
mission compiled and evaluated information submitted by ASCs,
carriers, and ASC Focus Group members. The commission also
conducted its own research, which was evaluated with the input
and expertise of the commission’s Medical Advisor. Further, the
commission clarifies that it sought the expertise of system par-
ticipants through a data call, and then established an ASC Fo-
cus Group that was comprised of health care providers, includ-
ing physicians and ASCs, and insurance carriers. Additionally, a
device manufacturer participated in the ASC Focus Group meet-
ings and assisted the commission with recommended amend-
ments to the rule as proposed. Reasons for individual amend-
ments to the rule are given throughout this preamble and the
December proposal preamble for these amendments.

COMMENT: Commenters opined that the proposed deviations
from the Medicare’s List constitute more than a "minimal modifi-
cation," are unrelated to any conditions specific to occupational
injuries as required by statute, and are consequently beyond the
statutory authority granted the commission.

RESPONSE: As previously stated, the commission disagrees
that supplementing Medicare’s List to meet workers’ compen-
sation system needs constitute more than a "minimal modifica-
tion." The commission’s List impacts only a limited nhumber of
CPT codes, maintains the CMS criteria as presumptive weight
for over 2400 CPT codes, and is intended to facilitate certain pro-
cedures that previously have been provided in an ASC setting.
The additions to the commission’s List have previously been per-
formed in the ASC setting, and were reviewed and approved
for inclusion by the commission’s Medical Advisor. The com-
mission further disagrees with commenters’ statement regard-
ing "occupational injuries" as a statutory criterion. The statute
directs the commission to use health care reimbursement poli-
cies and guidelines that reflect the standardized reimbursement
structures found in other health care delivery system, including
Medicare, with minimal maodifications to those reimbursement
methodologies as necessary to meet occupational injury require-
ments. This the commission has done, as detailed throughout
this preamble.

COMMENT: Commenter suggested the proposed commission’s
List is contrary to the commission’s requirement to control med-
ical costs because the significant advantage for access to ASCs
is to ensure the service can be performed safely in that environ-
ment and is less costly. A commenter indicated there has been
no showing of any injured worker not having received a medi-
cally necessary procedure because it is not deemed appropriate
to be performed in an ASC setting, and such expansion of ASC
services is not necessary to ensure injured workers’ access to
medical care.
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RESPONSE: The commission disagrees that the commission’s
List is contrary to the commission’s requirement to control med-
ical costs. Each procedure is grouped into a prospectively de-
termined case rate, which inherently controls costs. By adopting
Medicare’s List and the multiplier, the ASC reimbursement was
projected in the initial proposal of §134.402 to decrease over-
all ASC reimbursement by approximately $31 million. The re-
imbursement for the additional CPT codes is unlikely to unduly
impact overall system costs because of their relatively infrequent
use in the system. For those procedures added to the commis-
sion’s List, access is anticipated to increase due to scheduling
and other patient/doctor conveniences afforded by allowing an
ASC to perform these procedures.

COMMENT: Commenter specifically opposed the inclusion of
procedure codes 11750, 11760, 20526, 20552, and 64405 (sub-
paragraphs A, B, C, D, and | of (e)(2) of the rule proposal) noting
that CMS indicates these procedures are most commonly per-
formed in a doctor’s office setting, which the commenter agrees
with, and stated that inclusion will guarantee inappropriate mi-
gration from the doctor’s office to the ASC setting, which in turn
will cause increased medical costs to the system without incre-
mental benefit to the injured worker. Commenter stated, "The
more significant events may be performed in an outpatient set-
ting."

RESPONSE: The commission disagrees. In general, prior to the
implementation of this rule in September 2004, there were no
restrictions regarding site of service. Further review of the com-
mission’s medical billing database indicated these procedures
were performed in several settings, including ASCs. This history
suggests that it is unlikely that these procedures will automati-
cally or inappropriately shift from the doctor’s office to an ASC
setting. The amendments continue to allow these procedures to
be performed in an ASC; however, reimbursement is now stan-
dardized according to this fee guideline. The rates reimbursed
prior to September 1, 2004, were on average 50% more than the
current reimbursement rate.

COMMENT: A commenter noted CMS’ current proposal to in-
clude procedure code 29873 to its list.

RESPONSE: The commission agrees and recognizes that CMS
is proposing to add this procedure to its list. The commission has
also determined that it is appropriate for this procedure to be per-
formed in an ASC setting, and thus the rule has been changed
from proposal to adoption to reflect Medicare’s inclusion of CPT
code 29873 in payment group 3. The CPT code has not been
deleted from the commission’s List because it is likely CMS im-
plementation date will occur after the effective date of this rule
revision.

COMMENT: Commenter generally supports addition of the pro-
cedure codes that the Medicare methodology does not include.

RESPONSE: The commission agrees that the additional CPT
codes included in the rule amendment are an appropriate min-
imal modification to Medicare’s List in order to meet the reim-
bursement requirements for occupational injuries as well as the
other factors of §413.011 of the Act.

COMMENT: Commenter stated the proposed modifications do
not cover the ASC'’s costs.

RESPONSE: The commission disagrees that the assigned
group number does not cover the costs associated with the
proposed modifications because the commission has received
no independent cost data to determine actual costs in Texas

ASCs. Unlike hospitals, ASCs do not publicly report operating
expenses and revenues. Additionally, any cost information
provided by an ASC is unique to that facility and not necessarily
indicative of the cost structure or profitability of any other ASC
facility. Without this cost-based information, the commission
has relied on Ingenix’s expertise in analyzing market reimburse-
ment, and the commission has set reimbursement within the
range recommended by Ingenix.

Through this rule amendment, the commission clarifies that the
additional procedures are those that have been commonly per-
formed in ASCs prior to this rule’s implementation, and further
clarifies that the rate of reimbursement is 213.3% over that of
Medicare’s established rate. Additionally, ASC Focus Group
members, which included numerous ASC representatives,
recommended the procedures. Several of the additional codes
are currently commonly performed in other settings with no, or
minimal, facility reimbursement. Based on this information and
the ASC comments of efficiency and low cost, the additional
reimbursement ($710 (Group 1 rate of $333 x 213.3 %) at a
minimum per procedure) is not appropriate.

COMMENT: Commenter opposed the grouping of the 11 pro-
posed procedures for inclusion and suggested that the 11 codes
should be grouped to a higher group. Commenter recommended
that if additional procedures are added to the commission’s List
they be grouped to a higher group.

RESPONSE: The commission disagrees that the additional
codes should be regrouped. The groupings are based on the
relationship to the other codes on Medicare’s List and in general,
are reflective of the relative time and resources necessary for
the procedure. Additionally, unlisted codes are included to allow
flexibility for certain procedures, and are grouped with similar
procedures to discourage inappropriate use of the unlisted
codes to increase reimbursement. The commission disagrees
that the proposed 11 procedures should be grouped to a higher
group. The commission clarifies that if further additional codes
should be added, they will be grouped using the same concept.

COMMENT: Numerous commenters recommended other com-
mon codes be included in the commission’s List (but not provided
in written public comment) as recommended by various ASCs
prior to rule proposal, and commenters recommended the com-
mission adopt the previously recommended Texas Ambulatory
Surgical Center Society’s group assignments.

RESPONSE: The commission disagrees that other CPT codes
should be included in the commission’s List at this time. As pre-
viously stated in this preamble, and prior to proposal of this rule
amendment, the commission requested and received from the
public those procedures they requested to be added and indi-
cated were commonly performed in an ASC setting. The com-
mission evaluated the entire list of suggested procedures and re-
moved those procedures that were already on Medicare’s List;
procedures that Medicare (CMS) determined could only safely
be performed in an inpatient hospital setting; and in general,
those procedures that had not been or had rarely been per-
formed in the workers’ compensation system in calendar year
2002. The commission discussed and received general support
from the ASC Focus Group members as to the process for pro-
cedure removal from the broader list of suggestions. The com-
mission then evaluated remaining procedure suggestions and
further removed those, which through NCCI edits, are consid-
ered as bundled to a primary surgical procedure. The commis-
sion disagrees with the recommendations for group assignments
provided by the Texas Ambulatory Surgical Center Society. The
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commission, with the input of the commission’s Medical Advisor,
utilized the previously described general concept in assigning
groups to maintain consistency with Medicare’s List. The final re-
sults are rule amendments, which satisfy the criteria of §413.011
of the Act.

COMMENT: Commenter recommended the specific procedure
codes 62290, 72295, 20600, 20605, 20610, 72275, 27096,
24220, 27648, and 23350 be added to the commission’s List.
Commenter suggested these additional codes would assure
mistakes are kept to a minimum, allowing them to be performed
in an ASC setting would decrease the reimbursement allowance,
which would benefit insurance carriers. Commenter further
stated if these codes were to remain allowed to be performed
just in a hospital outpatient surgery department setting, it would
cause an increase in system expenditures.

RESPONSE: The commission disagrees with commenter's
recommendation of additional procedures codes 62290, 72295,
20600, 20605, 20610, 72275, 27096, 24220, 27648, and
23350 to be included on the commission’s List through this
rule amendment. The previously described vetting process by
the commission was thorough. Additionally, the commission
disagrees that there is any proof or validity to the commenter’s
statement that the addition of these codes would necessarily
reduce mistakes, and reduce ASC’s monetary allowance. There
is no set reimbursement for specific hospital outpatient surgical
procedures that would support commenter's assertion that
reimbursement for services provided in a hospital outpatient
setting are more expensive than adding these procedures to
the commission’s List, and thereby reducing their costs to the
system.

COMMENT: Commenter recommended the commission com-
pletely remove the Medicare site of service restrictions from
the rule by allowing any and all ASC certified procedures to
be performed in ASCs. Commenter recommended, for those
procedures without assigned Medicare groupers, a provisional
grouper assignment be allowed from 2 to 5, depending on
the complexity of the procedure. Commenter’s reason for this
recommendation is that the adoption of Medicare's site of
service restrictions in rule 134.402 does not meet the statutory
requirement of setting fair and reasonable fee guidelines.
Commenter further stated the commission rules should not
re-distribute or re-direct patient flow preferentially from one type
of site to another.

RESPONSE: The commission disagrees that alternative inclu-
sion of all procedures and groupings for currently ungrouped pro-
cedures be applied in the Texas workers’ compensation system.
To do so would be contrary to the standardization requirements
of the Act regarding Medicare methodology. Additionally, the
commission’s limited list assures that procedures are performed
in settings appropriate to the complexity of the procedure and
the safety of the patient. This standardization promotes consis-
tency within the workers’ compensation system, eliminating un-
necessary administrative burdens and the potential for disputes
based on site of service issues - all of which would be problems
associated with the commenter’s suggestion. The commission
disagrees that incorporating the site of service restrictions does
not meet "the statutory requirement of setting fair and reason-
able fee guidelines." Section 413.011(a) of the Act states, "to
achieve standardization the commission shall adopt the most
current reimbursement methodologies, models and values, or
weights used by the Health Care Financing Administration (now
called the Centers for Medicare and Medicaid Services (CMS))

including applicable payment policies relating to coding, billing,
and reporting, and may modify documentation requirements as
necessary to meet the requirements of Section 413.053." Addi-
tionally, §8413.011(d) states, "guidelines for medical services fees
must be fair and reasonable and designed to ensure the quality
of medical care and to achieve effective medical cost control...."
Adoption of these rule amendments is consistent with these re-
quirements of the Act. The commission disagrees that commis-
sion rules should not re-distribute or re-direct patient flow from
one site to another, because re-directing services between sites
is an essential tool the commission must use to assure services
are provided safely and in appropriate settings and to assure ef-
fective medical cost control. There is nothing "preferential” about
such commission actions, however. They are, rather, a function
of the commission’s following its statutory mandates as set out
by the Texas Legislature.

COMMENT: Commenters opposed the inclusion of procedure
codes 27599, 29999, and 64999 (subparagraphs E, G, and J of
(e)(2) of the rule proposal) stating that their inclusion would lead
to unbundling, and increase the abuse of "unlisted procedure
codes," rather than use of more appropriate codes. Commenter
provided an example of an injection being billed as code 64999,
which is defined as "unlisted procedure, nervous system," and
potentially reimbursed at a much higher rate. Commenter sug-
gested inclusion of the codes at issue would result in increased
audit and dispute costs to the system.

RESPONSE: The commission disagrees that inclusion of pro-
cedure codes 27599, 29999, and 64999 (subparagraphs E, G,
and J of (e)(2) of the rule proposal) will lead to unbundling and
increase the abuse of unlisted procedure codes. The commis-
sion clarifies that unlisted codes are included to allow flexibility
for certain procedures, and are grouped with similar procedures
to discourage inappropriate use of the unlisted codes to increase
reimbursement. The commission disagrees that audit and dis-
pute costs will increase. Adding these procedures assures their
reimbursement when provided in an ASC setting, and eliminates
confusion when these services are provided as a secondary pro-
cedure, or in lieu of a procedure already on Medicare’s List.

COMMENT: Commenters expressed concern regarding proce-
dure code 29873 (subparagraph F of (e)(2) of the rule proposal)
and its proposed group assignment of 4 because CMS is cur-
rently in the process of proposing the same code for Medicare’s
List inclusion, only in group 3, and not group 4. A commenter
recommended the commission defer to CMS’ expertise and not
deviate from the methodology used by CMS for group assign-
ment, as it would set the stage for future deviations.

RESPONSE: The commission agrees with commenters’ con-
cerns and recommendations regarding the proposed inclusion
of CPT code 29873 and corresponding group assignment. The
commission recognizes that CMS is proposing to add this pro-
cedure to its list. The rule has been changed from proposal to
reflect Medicare’s proposed inclusion of CPT code 29873 in pay-
ment group 3.

COMMENT: Commenter asked if the codes proposed to be
added to the commission’s List would be assigned a Medicare
group and paid from the established Medicare fees. Commenter
additionally asked if the cost of grafting, anchors and screws
would be paid separate from the procedure code 29873.

RESPONSE: The commission clarifies the additional procedure
codes for inclusion in the commission’s List, (e)(2) of the adopted
rule, do have an assigned Medicare case rate group, which is
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multiplied by 213.3% for a reimbursement of Texas workers’ com-
pensation claims. The reimbursement of grafts, anchors and
screws is reimbursed separately as clarified further in (e)(4) of
the adopted rule.

COMMENT: Commenters opposed any payment that is based
on Medicare fee schedules for ASCs and stated that the CMS
ASC Grouper System is outdated.

RESPONSE: The commission disagrees that payments should
not be based in part on Medicare. The commission is required
by 8413.011 of the Act to adopt the most current Medicare
program reimbursement, methodologies, models, and values
or weights, including its coding, billing, and reporting payment
policies. The Medicare ASC reimbursement system model
adopted by the commission fulfills these requirements.

COMMENT: Commenter specifically recommended procedure
code 64999 (subparagraph J of (e)(2) of the proposed rule) be
considered for higher reimbursement than the proposed group 1
category, as the reimbursement does not cover the cost of sup-
plies and use of the ASC facilityy Commenter advised that as
an example, in the use of a Spine Cath, the catheter alone cost
in excess of $1,000.00, yet it would be less expensive to have
this procedure performed in an ASC than in a hospital outpatient
surgery department setting.

RESPONSE: The commission disagrees that procedure code
64999 should be regrouped. The commission clarifies that such
supplies as referenced by commenter are integral to the proce-
dure and are consequently included in the group rate reimburse-
ment. The groupings are based on the relationship to the other
codes on Medicare’s List and in general, are reflective of the
relative time and resources necessary for the procedure. The
commission clarifies that unlisted codes such as 64999 are in-
cluded to allow flexibility for certain procedures, and are grouped
with similar procedures to discourage inappropriate use of the
unlisted codes to increase reimbursement.

COMMENT: Commenter opposed the commission’s recom-
mended group payment codes for the proposed additional list
codes, and indicated a detailed explanation of the methodology
used to assign these specific groups is lacking.

RESPONSE: The commission clarifies that the groupings are
based on the relationship to the other codes on the Medicare’s
List and in general, are reflective of the relative time and
resources necessary for the procedure. Unlisted codes, e.g.,
64999, are included to allow flexibility for certain procedures, and
are grouped with similar procedures to discourage inappropriate
use of the unlisted codes solely to increase reimbursement.

COMMENT: Commenter opposed the inclusion of procedure
code 63030 to the commission’s List because of the increased
safety risk of the surgery to the injured worker/patient if per-
formed in any setting other than a hospital setting. Commenter
additionally stated such inclusion would increase the number of
fee disputes. Commenter asserted that this procedure has the
potential for additional spinal procedures to be performed (e.g.,
63035), with risk of complications, and consequently risk to the
patient.

RESPONSE: The commission disagrees that CPT code 63030
should not be included on the commission’s List. As previously
stated in this preamble, and prior to proposal of this rule amend-
ment, the commission requested and received from the pub-
lic those procedures they requested to be added and indicated
were commonly performed in an ASC setting. The commission

evaluated the entire list of suggested procedures and removed
those procedures that were already on Medicare’s List, proce-
dures that Medicare determined could only safely be performed
in an inpatient hospital setting, and in general, those procedures
that had not been or had rarely been performed in the system
in calendar year 2002. The commission discussed and received
general support from the ASC Focus Group members as to the
process for procedure removal from the broader list of sugges-
tions. The commission then evaluated remaining procedure sug-
gestions and further removed those, which through NCCI edits,
are considered as bundled to a primary surgical procedure. The
commission, with the input of the commission’s Medical Advi-
sor, utilized the previously described general concept in assign-
ing groups to maintain consistency with Medicare’s List. The
commission disagrees that medical disputes will significantly in-
crease as a result of this addition to the Medicare List. During
preauthorization and according to subsection (e)(3) of the rule,
health care providers and carriers have the responsibility to dis-
cuss all procedures to be performed during a single operative
session. The commission recognizes that any surgical proce-
dure has a risk for complications. Health care providers have a
responsibility to consider the risk for complications when deter-
mining a particular setting for a particular patient.

COMMENT: Commenters stated proposed amendments that
establish a separate list of codes for ASC reimbursements, and
the additional carve-out for implant reimbursements, are more
than a "minimal modification." Commenters stated the proposed
amendments far exceed the minimal modifications authority
granted to the commission by §413.011(a) of the Texas Labor
Code. Commenters stated that Medicare ASC payment policies
determine which procedures may be performed in an ASC and
include those bundled items (certain implants) in the base fee
as opposed to those unbundled items, which are reimbursed
according to Medicare’s DMEPOS fee schedule.

RESPONSE: The commission disagrees. As previously stated,
the supplements to Medicare’s List in paragraphs (2), (3) and
(4) of subsection (e) of the proposed rule, constitute what the
commission considers "minimal modifications to those reim-
bursement methodologies as necessary to meet occupational
injury requirements." Although the commission has supple-
mented the Medicare ASC methodology, this methodology
is still maintained as the primary framework of the guideline.
The statute directs the commission to use health care reim-
bursement policies and guidelines that reflect the standardized
reimbursement structures found in other health care delivery
systems with minimal modifications to those reimbursement
methodologies as necessary to meet occupational injury re-
quirements. The remainder of 8413.011 of the Act gives further
criteria, which are met by these rule recommendations.

The commission also disagrees that the commission’s List will
enable ASCs to unbundle procedures. The commission dis-
couraged unbundling by removing those suggested procedures,
which through NCCI edits were considered as bundled to a pri-
mary surgical procedure. In general, prior to the implementation
of this rule in September 2004, there were no restrictions regard-
ing site of service and consequently any preauthorized service
could be performed in an ASC. Further review of the commis-
sion’s medical billing database indicated these procedures were
performed in several settings, including ASCs. This history sug-
gests that it is unlikely that these procedures will automatically or
inappropriately shift from the doctor’s office to the ASC setting.
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The amendments continue to allow these procedures to be per-
formed in an ASC; however, reimbursement is now standardized
according to this fee guideline.

Subsection (e)(3)

COMMENT: Commenter recommended the elimination of CMS
site of service restrictions from rule 134.402, to allow physicians
to decide where best to treat their patients and to avoid admin-
istrative burden and contentious situations. Such restrictions
in the commission’s rule are not within the agency’s statutory
authority because it is "not fair and reasonable," and because
the agency does not have the authority to "redirect patient flow."
Commenter recommended allowing any and all procedures to be
performed in ASCs. Commenter further recommended assign-
ing a grouper for procedures without CMS assigned groupers
as follows: "Group 2 - No break in skin (e.g., joint manipula-
tion; or fracture dislocation reduction); Group 3 - Percutaneous;
Group 5 - Open or endoscopic surgery (e.g., all repair, revision
or reconstruction procedures, including fracture ORIF and dislo-
cation open reductions); Group 4 - All other open or endoscopic
surgery."

RESPONSE: The commission disagrees that CMS site of
service restrictions (Medicare List) should be eliminated,
for reasons previously stated in this preamble. Eliminating
Medicare’s List is contrary to the standardization and Medicare
methodology requirements of the Act. Additionally, a restrictive
list assures that procedures are performed in settings appro-
priate to the complexity of the procedure and the safety of
the patient. These minimal modifications promote consistency
within the workers’ compensation system, eliminating admin-
istrative burdens and the potential for disputes based on site
of service issues - all of which would be problems associated
with the commenters’ suggestions. The commission further
disagrees that the sites of service restrictions do not meet
"the statutory requirement of setting fair and reasonable fee
guidelines." The commission clarifies that §413.011(a) states,
"to achieve standardization the commission shall adopt the most
current reimbursement methodologies, models and values, or
weights used by the Health Care Financing Administration (now
called CMS) including applicable payment policies relating to
coding, billing, and reporting, and may modify documentation
requirements as necessary to meet the requirements of Section
413.053." Additionally, §413.011(d) states, "guidelines for med-
ical services fees must be fair and reasonable and designed
to ensure the quality of medical care and to achieve effective
medical cost control...." Adoption of these rule amendments is
consistent with these requirements of the Act. The commission
disagrees that commission rules should not re-distribute or
re-direct patient flow from one site to another because re-direct-
ing services between sites is an integral part of the Medicare
methodology and is an essential tool the commission must
use to assure services are provided safely and in appropriate
settings and to assure effective medical cost control.

The commission disagrees with commenter's recommendation
to provide groupings for procedures without CMS or commis-
sion assigned groups. The commission clarifies that subsection
(e)(3) allows the carrier and ASC to negotiate the reimbursement
amount for procedures without CMS or commission assigned
groups. The agreed upon reimbursement amount could conceiv-
ably be based on the alternative groupings mentioned above.

COMMENT: Commenter recommended that any procedure
identified by Medicare as an office-based procedure, which is
billed as the primary procedure in an ASC, must have prior

authorization between the ASC and the insurance carrier,
otherwise it is not billable. The secondary procedure (e.g., nalil
bed repair after repairing the smashed finger) would not require
preauthorization.

RESPONSE: The commission clarifies that Medicare does not
restrict procedures to an "office only" category. Additionally, by
statute §413.014, any outpatient surgical or ambulatory surgi-
cal services, as defined by commission rule 134.600, must be
preauthorized.

COMMENT: Commenters opposed the process outlined in (€)(3)
of the proposed rule for negotiation of procedures not on Medi-
care’s or the commission’s Lists.

RESPONSE: The commission disagrees. The negotiation
process allows the health care provider and carrier to reach
agreement for special circumstances not envisioned in the
development of the commission’s List. This additional flexibility
increases access to care for injured workers when parties
agree to site of service and reimbursement. Nothing in these
amendments forces parties to enter into such an agreement.

COMMENT: Commenters stated the following about the pro-
posed negotiation process: will further complicate and delay the
preauthorization and retrospective review audit; carrier staff are
not trained in the appropriate reimbursement for ASC services;
carrier staff would be put in the position of "second-guessing"
CMS; a facility would need to seek an ASC agreement, and
then preauthorization; and, site of service decision requires an
initial determination if the procedure is medically necessary
(normally a preauthorization request does not contain all of
the information needed to make a decision on both issues)
compounded by a three-day timeframe to make the decision.
Commenters further stated that the proposed process would:
compromise CMS methodology and standards; could potentially
delay treatment; and, cause more time for carriers to process
requests. Commenter stated that the proposed amendment
is not an appropriate format or methodology to establish the
medical necessity of a procedure or reimbursement rate.

RESPONSE: The commission disagrees that the proposed
negotiation process will complicate and delay preauthorization
and retrospective review. The process is designed to enhance
flexibility and encourage communication between health care
providers and carriers when reviewing requests for procedures
not on Medicare’s or the commission’s Lists. Although not
required, system participants are allowed the flexibility to
request, approve, and utilize alternate sites, as determined to
be appropriate, by agreement between the health care provider
and carrier.  Further, the commission disagrees that CMS
methodology and standards are compromised. Adoption of
these rule amendments maintains the concept of the Medicare
List while allowing deviations from Medicare’s and the commis-
sion’s Lists when determined to be medically appropriate and
financially prudent. This is consistent with the medical necessity
and effective cost control concepts of the Act, as well as the
"minimal modifications" concept in §413.011. The commission
disagrees that the training of carrier staff is a significant problem
since carriers, prior to September 1, 2004, evaluated all ASC
services (including items not on Medicare’s or the commission’s
Lists) and determined fair and reasonable reimbursement.
Since the opportunity for negotiation is voluntary, the carrier
may choose to develop its internal processes and training to
supplement existing procedures based on past experience.
Section (e)(3) provides considerable flexibility on both the timing
of, and process for, negotiation.
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COMMENT: Commenter stated that the proposed amendment
regarding negotiation would increase medical disputes and ap-
peals.

RESPONSE: The commission disagrees that the proposed
amendment would increase medical disputes and appeals
because negotiated agreements allow reconciliation of potential
disagreements prior to the provision of services. As previously
stated, entering into such agreements are voluntary.

COMMENT: Commenter stated that the proposed amendment
regarding negotiation would increase administrative costs; in-
crease costs to employers, and ultimately the workers’ compen-
sation system.

RESPONSE: The commission disagrees that the process will
increase administrative costs, costs to employers, or the workers’
compensation system since medically necessary services, if not
provided in an ASC setting, will be provided in an alternate office
or hospital setting. Any difference in administrative costs is likely
to be minimal and is potentially offset by the ability to negotiate
reimbursement.

COMMENT: Commenters also stated the proposed negotiation
process could potentially cause the migration of procedures per-
formed in a doctor’s office, or in a hospital, to an ASC setting,
resulting in overuse of ASC facilities due to financial incentives,
and all without any additional benefits to the injured worker.

RESPONSE: The commission disagrees that an agreement be-
tween the health care provider, ASC, and carrier that includes
the procedure, setting, and reimbursement will result in inappro-
priate use of ASC facilities. The purpose of this adopted amend-
ment is to encourage negotiation and mutual agreement for med-
ically appropriate and financially prudent decisions, all benefiting
the injured worker. This is consistent with the medical necessity
and effective cost control concepts of the Act.

COMMENT: Commenter disagreed that the proposed negotia-
tion process is a "minimal modification" in Medicare payment
policies and stated it is outside the commission’s rulemaking au-
thority.

RESPONSE: As previously stated, the commission disagrees
that allowing the negotiation of a procedure, setting, and
reimbursement as provided in (e)(3) of the rule proposal, is
outside the commission’s rulemaking authority. The statute
directs the commission to use health care reimbursement
policies and guidelines that reflect the standardized reimburse-
ment structures found in other health care delivery systems,
including Medicare, with minimal modifications to those reim-
bursement methodologies as necessary to meet occupational
injury requirements. The commission has maintained the
Medicare methodologies as the primary framework for ASC
reimbursement. The commission does not anticipate that these
agreements will significantly impact the site of service provi-
sions. Additionally, any agreements reached are anticipated
to be consistent with the medical necessity and effective cost
control concepts of the Act.

COMMENT: Commenter recommended the addition of language
to offset the additional time it will take health care providers’ staff
to get ungrouped procedures approved and reimbursed. The
recommended language is "Prompt payment within 15 days of
preauthorized and contracted procedures being performed and
billed...." to be inserted at (e)(3)(B) of the rule.

RESPONSE: The commission disagrees with the recommended
language. Section 408.027 of the Act, Payment of Health Care

Provider, specifies the applicable timeframes. However, negoti-
ated agreements could include other specified timeframes and
should be noted in the agreement between the carrier and the
ASC, as per amended rule (e)(3)(B)(ii).

Subsection (e)(4)

COMMENT: Commenters opposed a separate reimbursement
for implants, including some who opposed a separate reimburse-
ment except when Medicare allows a separate implant payment,
because such payments are not necessary to provide injured
workers with reasonable access to quality medical care.

RESPONSE: The commission disagrees that the additional re-
imbursement for all surgically implanted devices is unnecessary
to maintain or improve access to care. The amendment pro-
viding reimbursement for implantables is a targeted approach to
address situations where the cost of an implantable, by itself, ex-
ceeds the ASC group case rate or the MFG rate allowed in the
workers’ compensation system. Assuring sufficient reimburse-
ment for these specific items enhances access to ASC services
for injured workers.

COMMENT: Commenters stated that the Medicare reimburse-
ment rates for ASCs includes the costs of implantables, and
that this was considered by the Texas Legislature when enact-
ing HB-2600. Commenters stated that the rule amendment will
result in over-reimbursing ASC services and increasing system
costs without any additional benefit to injured workers permitting
the ASC to unbundle its services - a practice forbidden by Medi-
care payment policies.

RESPONSE: The commission agrees that the Medicare system
includes limited additional reimbursement for implantables. It
was generally accepted in the ASC Focus Group meetings that
orthopedic procedures were performed relatively infrequently in
an ASC setting for the Medicare population. The limited Medi-
care reimbursement for high-cost, high-tech implantables asso-
ciated with orthopedic procedures was cited as a primary rea-
son for this suppressed utilization. The information provided by
some of the ASC Focus Group members highlighted the high
cost of surgically implanted devices due to technology advances
and medical cost inflation. As previously stated, the reimburse-
ment for implantables is a targeted approach to address situa-
tions where the cost of an implantable, by itself, exceeds the ASC
group case rate or the MFG rate allowed in the workers’ compen-
sation system. Assuring sufficient reimbursement so that the
ASC's cost of providing services involving these specific items
is covered will enhance access to ASC services, which benefits
injured workers. Consequently, the commission disagrees that
this amendment will result in an over-reimbursement for an oth-
erwise bundled or separately reimbursed item to ASCs for those
orthopedic procedures involving surgically implanted devices.

COMMENT: Commenters stated that ASC fees set at 213.3% of
Medicare plus a separate reimbursement for all implants would
raise ASC fees above hospital inpatient fees for the same surg-
eries.

RESPONSE: The commission disagrees that separate re-
imbursement for implantables would necessarily reimburse
more than hospital inpatient reimbursement for the same
surgeries. Both hospital inpatient and ASC settings will now
reimburse surgically implanted devices based on a "invoice
cost" methodology. The hospital surgical per diem of $1,118
is not directly comparable to an ASC group rate. Overall, a
two-day inpatient surgical stay (per diem with invoice cost plus
10% of implantables) is very similar to reimbursement in an
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ASC (when compared to the ASC Group 9 most expensive
case rate with invoice cost of implantables). In general, in this
comparison, services in groups 1 through 8 would likely be
reimbursed less than a two-day inpatient surgical stay.

COMMENT: Commenter stated that logic used by the commis-
sion to arrive at this figure for implantable reimbursement is
flawed and based on the commission’s Rule 134.401, concern-
ing Acute Care Inpatient Hospital Fee Guideline. Commenter
summarized that rule’s adoption preamble (22 TexReg 6268-69,
July 4, 1997) included the percentage of billed charges ap-
proach in determining fees is ineffective; explained that the
percent of billed charges does not achieve effective cost control
because each hospital determines its own charges and can
raise them far above costs, inflation, or what other payers pay.
Further, hospital charges are not a valid indicator of a hospital's
costs, and if reimbursement levels are based on a percentage
of billed charges, a hospital or ASC can independently affect its
reimbursement without its costs being verified.

RESPONSE: The commission disagrees and clarifies that billed
charges are not a component of the adopted reimbursement
methodologies for §134.402, Ambulatory Surgical Center Fee
Guideline. The implant reimbursement is based on cost, cer-
tified by the ASC and subject to insurance carrier or commission
verification and audit.

COMMENT: Commenter did not support the proposed "pros-
thetic device" reimbursement methodology, stating it is inconsis-
tent with the requirements of Labor Code §413.011. Commenter
said that continuing to reimburse ASCs for prosthetic devices un-
der the provisions of §134.202 would provide a consistent reim-
bursement structure for such devices.

RESPONSE: The commission disagrees that the reimbursement
methodology is inconsistent with 8413.011 of the Act because
the amended rule establishes fair and reasonable reimburse-
ment based on Medicare methodologies to assure access to
quality health care and enhance effective medical cost control.
Subsequent to the original adoption of this rule, information was
submitted to the commission which included cost information
and taken with information previously submitted, led the com-
mission to believe that there were some inadequacies regarding
separately reimbursed devices under the provisions of §134.202.
The commission disagrees that continuing to utilize the §134.202
methodology for surgically implanted devices in ASCs is appro-
priate. The amended rule enhances consistency of reimburse-
ment for surgically implanted devices by implementing a cost-
based reimbursement, similar to the inpatient hospital method-
ology.

COMMENT: Commenter opined that the methodology change
from a fee schedule for separately reimbursed surgically
implanted devices to an "actual cost-driven" methodology will
increase costs incrementally because some items are currently
being reimbursed in the system at 125% (DMEPOS) fee
schedule.

RESPONSE: The commission agrees that a change in
reimbursement methodologies will result in additional reim-
bursement for surgically implanted devices. As previously
stated, this change was necessary as a targeted approach to
address situations where the cost of an implantable, by itself,
exceeds the ASC group case rate or the MFG rate allowed
in the workers’ compensation system. Assuring sufficient
reimbursement so that the ASC’s cost of these specific items is
covered will enhance access to ASC services, which benefits

injured workers. Subsequent to the original adoption of this
rule, information was submitted to the commission which
included cost information and taken with information previously
submitted, led the commission to believe that there were some
inadequacies regarding separately reimbursed devices under
the provisions of §134.202.

COMMENT: Commenter stated that under the proposed amend-
ments, costs will increase since certain implantables, (i.e., pins,
rods, screws, and plates), which were previously reimbursed as
part of the group case rate will now be reimbursed separately
at the lesser of the manufacturer’s invoice amount or the net
amount. Commenter stated that a separate reimbursement of
cost or cost plus payment is inconsistent with effective medical
cost control, inconsistent with the requirements of the Act, and
constitutes a major change in Medicare payment policy of paying
125% of the Medicare DMEPOS Fee Schedule only for selected
implants.

RESPONSE: The commission disagrees with commenters’ as-
sertions for reasons previously stated concerning the targeted
approach to amending reimbursements for surgically implanted
devices. The commission disagrees that the amended reim-
bursement methodology is inconsistent with effective medical
cost control, and other requirements of the Act. The amended
methodology impacts only surgically implanted devices. Without
a change in reimbursement methodology, these cases could po-
tentially be diverted to more costly settings, and if provided in a
hospital setting, would likely be paid at a cost plus 10% basis,
which is more than the amended methodology. The commis-
sion further disagrees that the change in methodology is a major
change in Medicare payment policy of paying 125% of the Medi-
care DMEPOS Fee Schedule. The amendments better estab-
lish consistency of reimbursement for surgically implanted de-
vices between the hospital and ASC settings. Subsequent to
the original adoption of this rule, information was submitted to
the commission which included cost information and taken with
information previously submitted, led the commission to believe
that there were some inadequacies regarding separately reim-
bursed devices under the provisions of §134.202.

COMMENT: Commenter stated that allowing an ASC to obtain
payment for whatever cost it incurs for an implant: removes any
incentive for the ASC to negotiate for lower costs; creates an
environment of fraud and abuse; and creates an opportunity for
suppliers to inflate costs of implants in a way audits may not
detect.

RESPONSE: The commission disagrees that the amended
rule relating to reimbursement of surgically implanted devices
removes incentives for an ASC to negotiate lower costs. Such
negotiations for lower cost expenditures are a common business
practice that ASCs are likely to integrate into all aspects of
their procurement process. The commission disagrees that the
amended provisions will create an environment of fraud and
abuse or an opportunity for suppliers to inflate costs. ASCs are
required by commission rule 134.600 to obtain preauthorization
approval for procedures and services performed in an ASC,
including surgically implanted devices to be included as a
component of certain requested surgical procedures. To further
establish effective medical cost control and deter fraud, the
commission additionally, through this amended rule, requires
an ASC to certify that the amount of the surgically implanted
device(s) represents the ASC's actual cost (net amount, exclu-
sive of rebates and discounts). The certification is subject to
verification and audit by the insurance carrier or the commission.
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COMMENT: Commenters were pleased with proposed implant
reimbursement and the addition of non-covered codes, and
stated it is a step in the right direction and an improvement over
the current guideline.

RESPONSE: The commission agrees that the adopted amend-
ments regarding reimbursement for surgically implanted devices
and the addition of commission-approved codes is an appropri-
ate modification of the rule, given information submitted to the
commission since the original rule 134.402 was adopted.

COMMENT: Commenters recommend that surgically implanted
devices and supplies be reimbursed at a "reasonable amount"
that includes case processing, accounting, collections, and cost
of capital. Commenter defined "case processing" as the clerical,
procedural steps in ordering and acquiring a device for an im-
plant, including: obtaining preauthorization; the pricing for the fa-
cility’s charge master; the staff time of a nurse or physician spent
in ordering the device; costs associated with shipping, handling
and for the expense of returning excess inventory if incurred,
and staff time managing the inventory of devices. Commenter
described "accounting” as staff time spent processing Accounts
Paid and Accounts Receivable that are associated with the pur-
chase of, and payment for, the devices. Commenter stated that
staff time must be spent on performing follow-up work with car-
riers to receive payment for devices. Commenter defined "cost
of capital" as the management of inventory in order to keep ad-
equate supplies available for physicians, which commenter says
can be a considerable cost. Commenter continued that this cost
is a function of both the purchase price of the device and the
amount of waiting time required for the "high-tech" device to be
paid for by a carrier.

RESPONSE: The commission disagrees with commenters’ rec-
ommendation to include additional factors in determining the re-
imbursement for surgically implanted devices and supplies. Set-
ting the Medicare ASC group case rate at 213.3% and reimburs-
ing the purchase price of the device is adequate to compensate
for case processing, accounting, collections, and cost of capi-
tal. This fee guideline requires that provider billing must include
a certification statement that the amount sought represents its
actual costs (net amount, exclusive of rebates and discounts).
This information should facilitate the billing process by providing
cost information with the original billing. Consequently, process-
ing times should improve, and confusion related to implant costs
should decrease, which should additionally decrease the oppor-
tunity for disputes.

COMMENT: Commenter recommended reimbursement at cost
plus 10%, with an upper limit of at least $750-$1,000 per invoiced
item to account for the true acquisition costs of higher cost de-
vices.

RESPONSE: The commission disagrees with the commenters’
recommended reimbursement of cost plus 10% with an upper
limit of at least $750-$1,000 per invoiced item. Setting the Medi-
care ASC group case rate at 213.3%, and reimbursing the actual
cost of the device is adequate to compensate for acquisition cost
because administrative and acquisition costs are included in the
case rate.

COMMENT: Commenters recommended surgically implanted
devices and supplies (SIDS) be reimbursed at cost plus 25%
to cover the expense of shipping, ordering, stocking and main-
taining items for an indeterminate amount of time in inventory.
ASCs are the only medical venue not allowed to cover some of
these additional costs.

RESPONSE: The commission disagrees with the commenters’
recommended reimbursement of cost plus 25%. As previously
stated, setting the Medicare ASC group case rate at 213.3% and
reimbursing the actual cost of the device is adequate to compen-
sate for the expense of shipping, ordering, stocking and main-
taining items for an indeterminate amount of time in inventory.

COMMENT: Commenter recommended a specific language
change to state, "or other device suppliers,” and "all bills for
such devices" to permit other suppliers of devices that may
perform purchasing and billing services on behalf of ASCs to be
reimbursed for those devices.

RESPONSE: The commission disagrees that other device
suppliers should be allowed to bill the carrier for surgically im-
planted devices. Addition of this language would add complexity
to the billing and reimbursement process, would be difficult
to administer, and would not be standardized throughout the
industry. Adding complexity would likely lead to increased audit-
ing requirements resulting in delayed payments and potentially
increase disputes. In addition, the Act limits the definition of
health care provider, which precludes recommended language
addition in this rule.

COMMENT: Commenter recommended a revision to add lan-
guage, "Extraordinary Supplies greater than $100" due to the
high costs of implants and other "extraordinary" supplies that
should be recognized by the commission as a financial burden,
and in order to ensure a process for reimbursement of these
costs. All items can be processed in a manner in which invoices
can be attached as verification of costs and reimbursed accord-
ingly.

RESPONSE: The commission disagrees. Surgically implanted
devices were specifically identified as a potential cost barrier for
ASC provision of certain orthopedic cases, often with costs ex-
ceeding the group rate. "Supplies" were not identified in ASC
Focus Group meetings as a cost driver or barrier. Setting the
Medicare ASC group case rate at 213.3% is adequate to com-
pensate for ASC supply costs.

Subsection (f)

COMMENT: Commenter opposed an ASC covering the costs
associated with an audit initiated by an insurance carrier for im-
plant billing and recommends that insurance carriers should pay
for audits unless the ASC is proven fraudulent.

RESPONSE: The commission disagrees that reimbursement for
health care provider audit costs should be addressed in this rule.
As noted in the adopted rule, requirements for carrier on-site
audits are addressed in §133.302 and §133.303, which are not
open for comment in this rulemaking action.

COMMENT: Commenter is opposed to insurance carriers audit-
ing the books of ASCs to determine if the billing reflects the true
net cost of implants, and stated the audit potentially costs more
than the amount recoverable.

RESPONSE: The commission disagrees that carriers should not
be allowed audit authority. The ability to audit is an important
check and balance feature related to reimbursement of the in-
voice cost. The audit allows the carrier to verify the actual cost of
an item and auditing assists the commission in the statutory re-
quirements related to effective medical cost control. Additionally,
members of the ASC Focus Group agreed that auditing was an
acceptable trade off when combined with additional reimburse-
ment.
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COMMENT: Commenter stated proposal creates an environ-
ment for fraud and abuse, allows an opportunity for inflated
implant costs, (e.g., creative accounting/pricing), and has a
potential for resulting kickbacks. An audit would not detect these
discrepancies, and is of no overall bengfit to the injured worker.

RESPONSE: The commission disagrees that the ability to audit
implant costs is of no value to the workers’ compensation sys-
tem and therefore, the injured worker. As previously stated, the
audit provisions are an important check and balance feature of
the workers’ compensation system. Although it is unlikely that
audits will expose every instance of fraud, abuse, or "creative"
accounting/pricing, audits are a valuable component to ensure
system compliance with commission statute and rules.

General

COMMENT: Commenter supported the commission’s decision
to make amendments to the rule.

RESPONSE: The commission agrees that the adopted amend-
ments are an appropriate modification of the rule.

COMMENT: Commenters opposed the proposed rule and rec-
ommended its withdrawal. Commenters stated the proposed
rule will result in unnecessary and inappropriate additional med-
ical costs; will not increase access to quality care or improve
injured workers access to outpatient surgery services; will lead
to more medical disputes and appeals to SOAH which will cause
substantial expenses for the commission and the system, and is
of no benefit to carriers or employers.

RESPONSE: The commission disagrees with the recommenda-
tion to withdraw the rule because the adopted amendments are
an appropriate modification of the rule. The commission dis-
agrees that the adopted rule will result in unnecessary and inap-
propriate additional medical costs. The extensive analysis pro-
vided by Ingenix indicated that the PAF is well within the range of
commercial reimbursement levels for ASCs. There is no indica-
tion that there are issues of access to quality medical care within
the ASC commercial market. The commission disagrees that the
rule amendments do not increase injured workers access to out-
patient surgery services, both hospital outpatient and ASC ser-
vices. Improving the overall reimbursement for ASCs with regard
to implantables increases the economic viability of procedures
requiring those implantables and as such increases access and
availability. The commission disagrees that rule amendments
will lead to more medical disputes and appeals to SOAH and
clarifies that with consistency in the reimbursement methodol-
ogy, the number of fee disputes should ultimately decrease. The
commission is confident that this rule amendment will ultimately
reduce the number of disputes requests and any associated ap-
peals of commission decisions to the SOAH level. With the es-
tablished fee guideline, amended as described in this preamble,
reimbursement for all system participants should be predictable
and consistent. Rule 134.402, with these amendments, balance
all relevant factors under the Act. The commission anticipates
that aggregate medical costs will decrease in the system and
there will be fewer ASC dispute requests and decreased proba-
bility of ongoing or new litigation associated with ASC services.
The commission disagrees that the rule amendments are of no
benefit to carriers or employers. For reasons previously stated
throughout this preamble, appropriate reimbursement improves
the workers’ compensation system and ultimately benefits all
system participants.

COMMENT Commenters expressed concern that amendments
were proposed in response to complaints from several physi-
cian-owned ASCs that are not satisfied with the current reim-
bursement rate and lobbied their legislators and the commission
for further payment increases. Commenter stated that proposal
is a windfall for ASCs, implant suppliers, and surgeons at the
expense of injured workers and employers. Commenters stated
that it is a display of bad judgment and distorted priorities for the
commission to respond to these "squeaky wheels" and devote its
limited time, staff resources, and rulemaking process to respond
to the greed of a small number of health care providers.

RESPONSE: The commission clarifies that the existing rule was
initially reviewed as a response to ASC stakeholder concerns.
The commission reviewed those concerns and formed an ASC
Focus Group comprised of ASCs, carriers, implant device man-
ufacturer, and employer. The commission carefully considered
the ASC Focus Group input regarding ASC issues with specific
focus on Medicare’s List of approved procedures and reimburse-
ment for surgically implanted devices. These rule amendments
reflect input from the ASC Focus Group, stakeholders and public
commenters to establish the most appropriate reimbursement to
facilitate access to quality ASC care while still adhering to the
statutory mandate for cost control. The commission disagrees
that the rule amendment is a windfall for ASCs, implant suppli-
ers, and surgeons at the expense of injured workers and employ-
ers. Although reimbursement to ASCs will increase as a result
of these amendments, the added reimbursement of implanta-
bles is consistent with the cost plus reimbursement provided in
the hospital inpatient setting. Assuring sufficient reimbursement
enhances access to ASC services, which benefits injured work-
ers. The commission disagrees that the rulemaking activity was
an ineffective use of staff time for an inappropriate purpose, for
reasons stated throughout this preamble.

COMMENT: Commenters sought clarification as to what sort
of "stability" was referenced in the proposal preamble, which
stated, "insurance carriers will benefit from the amended rule as
proposed with new commission approved procedures and as-
signed groupings, which lends certainty and ’stability’ to the sys-
tem." Commenters stated no facts or analysis were included in
the proposal preamble that showed ASCs are currently finan-
cially unstable as a result of being paid 213.3% of Medicare rates
for treating injured workers. Commenters further stated that un-
substantiated assertions by ASC owners do not constitute cred-
ible evidence of a reasoned justification.

RESPONSE: The commission clarifies the term stability refer-
enced in the proposal preamble was used in the context of de-
scribing the proposed rule amendments as a process of continu-
ing and augmenting the ASC Fee Guideline, adopted and imple-
mented September 1, 2004, when previously there was none.
As previously discussed, stability and standardization through
the implementation of this guideline promotes consistency within
the workers’ compensation system.

COMMENT: Commenters stated that the amended rule proposal
is inconsistent with the statutory authority of §413.011(d) be-
cause it would result in an ASC receiving a fee in excess of the
fee charged for similar treatment of an injured individual of an
equivalent standard of living (i.e., a Medicare patient) and paid
by that individual or by someone acting on that individual's be-
half.

RESPONSE: The commission disagrees that the adopted
amendments would allow an ASC to receive a fee in excess
of the fee charged for similar treatment of an injured individual
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of an equivalent standard of living, and disagrees that the
amendments are inconsistent with the statutory authority of
8§413.011(d). The cap on workers’ compensation fees is ad-
dressed in the statutory requirement that workers’ compensation
not pay in excess of what is paid on behalf of patients from
populations with equivalent standards of living, except and to the
extent that special features of workers’ compensation require
higher fees. It therefore permits consideration of any special
features of workers’ compensation and what additional payment,
if any, they warrant. For example, the statutory requirement to
take account of the increased security of workers’ compensation
payment permits consideration of what offsetting reductions in
payments, compared with other payer systems that do not pay
100%, is warranted. Within these limits, the commission must
consider how payments may be set to control medical costs
without lowering the access to quality of medical care to injured
workers that would affect quality care. The commission has
determined these amendments meet the statutory standards.

COMMENT: Commenters argued that in accordance with
8413.011(b), no reasoned justification was provided in the
proposal preamble to prove: that the economic indicator (i.e.,
injured workers’ access to quality health care) was necessary for
this fee guideline to pay more than Medicare; that occupational
injuries required these modifications; and failed to prove the full
impact assessments of the proposed rule.

RESPONSE: The commission disagrees that the commission
has not previously provided reasoned justifications as to why the
economic indicator of injured workers’ access to quality care was
necessary for this fee guideline to pay more than Medicare, that
occupational injuries required these modifications, and the as-
sertion that the commission has failed to prove the full impact as-
sessments of the rule. As previously stated and also addressed
in the adoption preamble of April 2004 (28 TexReg 4191), the
adopted PAF is the result of careful analysis by Ingenix and con-
sideration by the commission. The commission considered the
requirement of the Act in adopting the PAF by thoroughly analyz-
ing Medicare reimbursement and commercial reimbursement for
ASCs. This included both the reimbursement rates and market
share. These factors combined allowed Ingenix to provide the
commission with an appropriate range of PAFs. The PAF itself is
well within the range of reimbursement accepted by ASCs in the
commercial market. Additionally, the PAF was well within the es-
timated range of payments previously paid (i.e., prior to rule im-
plementation) within the Texas workers’ compensation system.

The commission clarifies that access to care for occupational
injuries requires these rule amendments. The amendments in-
crease flexibility for system participants and promote provision of
services that ultimately lowers costs to the system and system
participants. Improving the economic viability of providing cer-
tain procedures in an ASC setting by definition improves access
to care balanced with cost control.

With regard to the alleged failed proof of the proposed rules’ full
impact, the commission anticipates that aggregate medical costs
will decrease in the system with fewer ASC dispute requests, that
there will be decreased probability of on-going or new litigation
associated with ASC services, and that appropriate reimburse-
ment improves the workers’ compensation system and benefits
all system participants, as discussed throughout this preamble.

COMMENT: Commenters opposed the amended rule as pro-
posed for reasons that it exceeds the Act under §413.011(a),

which provides for health care reimbursement policies and
guidelines that reflect the standardized reimbursement struc-
tures found in other health care delivery systems, including
Medicare, with minimal modifications to those reimbursement
methodologies as necessary to meet occupational injury re-
quirements. Commenters further stated that the proposed rule
makes major modifications, rather than minimal modifications,
to these payment policies that significantly increase medical
costs to the system.

RESPONSE: The commission disagrees that the rule amend-
ments exceed the Act under §413.011(a). The supplements to
Medicare’s List in paragraphs (2), (3), and (4) of subsection (e)
of the proposed rule constitute what the commission considers
"minimal modifications to those reimbursement methodologies
as necessary to meet occupational injury requirements." These
modifications increase flexibility for system participants and pro-
mote provision of services in a setting that ultimately lowers costs
to the system and system participants, therefore enhancing the
cost containment efforts of the commission to meet the require-
ments of the Act. This is especially important considering the
documented high medical cost per claim in the Texas workers’
compensation system, which also was outlined in the commis-
sion’s previous April 2004 adoption preamble of §134.402, and
the December proposal preamble of §134.402. Improving the
economic viability of providing certain procedures in an ASC set-
ting by definition improves access to care balanced with cost
control. Thus the commission has maintained the statutory re-
quirement to use health care policies and guidelines that reflect
the standardized reimbursement structures found in other health
care delivery systems, including Medicare, with minimal modifi-
cations to those reimbursement methodologies as necessary to
meet occupational injury requirements.

COMMENT: Commenter sought clarification as to what "fair and
reasonable” rates are, and if there are fair and reasonable guide-
lines.

RESPONSE: The commission clarifies that the terminology "fair
and reasonable" is contained within the Act, §413.011(d) and
refers to the statutory requirement of the commission to ensure
all fee guidelines are fair and reasonable.

COMMENT: Commenter was concerned that the commission
found, in the 1997 Hospital Fee Guideline and in a number
of other contexts, that payments based on a percentage of
billed charges cannot achieve effective cost control because
the amount of the billed charges is entirely within the con-
trol of the health care provider. Commenter stated that by
basing the 213.3% of Medicare plus an implant reimburse-
ment on payment made by commercial payers based on the
percentage-of-billed-charges method, Ingenix has essentially
recommended an ASC fee payment based on the percent-
age-of-billed-charges method.

RESPONSE: The commission disagrees. As previously stated,
billed charges are not a component of the adopted reimburse-
ment methodology for §134.402, Ambulatory Surgical Center
Fee Guideline. The guideline bases the MAR calculation on the
Medicare prospectively determined group case rate, not on billed
charges from the ASC. Additionally, reimbursement associated
with surgically implanted devices according to subsection (e)(4)
is based on the actual certified cost paid by the ASC to the man-
ufacturer, not on the ASC billed charges.
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COMMENT: Commenter stated the costs to the system will be
even more substantial than reflected in the fiscal note of the pro-
posal preamble. Commenter expressed concern with the pro-
posal preamble statement that the commission expects there to
be a 8.7 to 13.5 million dollar cost increase per year once the
proposed amendments are adopted, when actually it would be
a lot more because some of the less honest ASCs and doctors
will try to "game the system" when the proposed CPT codes are
added.

RESPONSE: The commission clarifies that the estimated
increases are a reasonable projection based on the information
available to the commission. The commission agrees that
providers’ business models, in general attempt to maximize
reimbursement. The commission’s Compliance and Practices
Division, its Fraud Unit, and the carrier's audit opportunities
provide a means to minimize fraud and abuse in the Texas
workers’ compensation system.

The following comments are a listing of other issues raised by
commenters. Because the PAF has not changed since the rule
was originally adopted, these comments are beyond the scope
of this rulemaking action and do not require a new, separate re-
sponse under the Administrative Procedures Act. The reasons
for selection of the particular PAF were explained thoroughly in
the adoption preamble to the original rule (see 28 TexReg 4191,
April 30, 2004). Subsequent to the adoption of that rule, informa-
tion was submitted to the commission, which in the aggregate,
taken with information previously submitted during the original
rulemaking process, led the commission to believe that there
were some inadequacies regarding reimbursements to ASCs
that needed to be addressed. Stakeholder and Focus Group
meetings were held and extensive discussions were conducted
on these issues. The commission requested additional informa-
tion from concerned entities. After careful analysis of available
data, amendments to the rule were proposed and comments on
that proposal were given full consideration. These amendments
are the result of that process. The commission has determined,
for all the reasons given elsewhere in this preamble that these
amendments provide for appropriate compensation to ASCs in
the Texas workers’ compensation system. However, to assist
persons in understanding the actions that led to the rule as it
was originally adopted in April 2004, the commission has cho-
sen to respond to the individual comments.

COMMENT: Commenters opposed the rule amendments
and stated the most "glaring" problem with the proposed rule
changes is the failure to address the payment adjustment factor
(PAF). Commenters stated that the proposed modification will
not allow adequate payment, would not cover ASC costs, and
that injured workers would suffer.

RESPONSE: The commission disagrees that the PAF is inap-
propriate and should be addressed in the amended rule. The
rationale for the PAF was outlined extensively in the §134.402
Adoption Preamble. The adopted PAF is the result of careful
analysis by Ingenix and consideration by the commission. The
commission considered the requirements of the Act in adopt-
ing the PAF by thoroughly analyzing Medicare reimbursement
and commercial reimbursement for ambulatory surgery center
services. This included both the reimbursement rates and mar-
ket share. These factors combined allowed Ingenix to provide
the commission with an appropriate range of PAFs. The PAF is
well within the range of reimbursements accepted by ambulatory
surgery centers in the commercial market. Additionally, the PAF

is within the estimated range of payments currently made within
the Texas workers’ compensation system.

The commission disagrees that the PAF does not cover ASC
costs. The commission has received no independent cost data
to determine actual costs in Texas ASCs. Unlike hospitals, ASCs
do not publicly report operating expenses and revenues. Addi-
tionally, any cost information provided by an ASC is unique to
that facility, and not necessarily indicative of the cost structure
or profitability of any other ASC facility. Without this cost-based
information, the commission has relied on Ingenix’s expertise in
analyzing market reimbursement, and the commission has set
reimbursement within the range recommended by Ingenix. The
commission disagrees that the injured worker would suffer as a
result of the PAF. The commission has maintained the 213.3%
PAF and made other minimal modifications which increase re-
imbursement in an effort to assure sufficient reimbursement for
ASC services and to enhance access to ASCs which benefits
injured workers.

COMMENT: Commenter stated of the three places services can
be performed, the ASC is the least expensive. Commenters op-
posed the low reimbursement rate and stated it was a "deter-
mination" against ASCs, and the first step to ensure that ASCs
would not be able to compete with hospital outpatient depart-
ments. Commenter stated the commission does not monitor
and/or hold hospitals accountable for costs.

RESPONSE: The commission agrees that the ASC should be
the least intense venue for facility reimbursement and all health
care providers should be reimbursed commensurate with actual
costs based on resource consumption. Unlike hospitals, ASCs
do not publicly report operating expenses and revenues. Cost
information provided by an ASC is unique to that facility, and not
necessarily indicative of the cost structure or profitability of any
other ASC facility. Lacking independent cost data to determine
actual costs in Texas ASCs, the commission has relied on mar-
ket-based reimbursement to establish the PAF. The commission
disagrees that the PAF will make ASCs non-competitive with hos-
pital outpatient departments. For reasons previously stated, the
Ingenix report indicated that the adopted PAF was well within the
range of commercial reimbursement accepted by ASCs.

The commission disagrees that hospitals are not accountable for
costs. The commission has adopted §134.401, which regulates
reimbursement for inpatient hospital services. The commission
has not yet adopted hospital outpatient fee guidelines. Ingenix
estimated 2002 hospital outpatient reimbursement in the work-
ers’ compensation system at approximately 150% of Medicare
reimbursement, which was significantly less than the estimated
ASC reimbursementin 2002 at 320% of Medicare. This indicated
a greater need to address ASC reimbursement than hospital out-
patient reimbursement.

It should also be noted that sometimes a procedure may be most
cost-effectively performed in a doctor’s office (when it is medi-
cally appropriate to do so), and this is something the commission
considered in adopting these amendments.

COMMENT: Commenter stated their ASC workers’ compensa-
tion business had declined 12% since September 1, 2004, the
date of this rule’s implementation, and assumed the decline was
due to cases being shifted to a more expensive setting (i.e.,
hospital outpatient departments) than an ASC. In addition, com-
menter stated that 20% of procedures by volume performed on
workers’ compensation patients are not currently reimbursed un-
der the existing rule.
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RESPONSE: The commission recognizes that business models
may change as the result of implementation of new reimburse-
ment methodologies. The commission has not received enough
data to validate the commenter’s assertion of a systemic decline
in services provided in ASCs. However, since some services
provided by ASCs prior to September 1, 2004, are not on Medi-
care’s List, a decline in services is likely and appropriate. Ad-
ditionally, there is no information to indicate the change of set-
ting for those services. It should also be noted that sometimes
a procedure may be most cost-effectively performed in a doc-
tor's office (when it is medically appropriate to do so), and this is
something the commission considered in adopting these amend-
ments. Consequently, the commission cannot evaluate the com-
menter’s assertion of movement to a more expensive setting.

COMMENT: Commenters stated the ASCFG is being revisited
less than seven months after it was adopted and at a time when
the commission has failed to complete "more important" rule-
making tasks it was given by the Legislature in 2001 and earlier.

RESPONSE: The commission disagrees that the rulemaking ac-
tivity was an ineffective use of staff time for an inappropriate pur-
pose, for reasons stated throughout this preamble.

COMMENT: Commenter recommended withdrawal of the pro-
posed rule and that a new rule be proposed that establishes re-
imbursement at 100% of Medicare Hospital Outpatient Prospec-
tive Payment System (HOPPS) for ASCs and Hospital Outpa-
tient. According to the commenter, this would comply with statu-
tory requirements and fill "major gaps" in fee guidelines; and fa-
cility fees would be reimbursed for only those procedures Medi-
care authorizes ASCs to perform. Commenter stated this would
be preferable to the proposed rule because there is no urgent
need to amend the current rule, as there is no documented prob-
lem with injured workers’ access to outpatient surgery facilities.
Commenter also stated that by adopting HOPPS: ASCs and hos-
pital will both be reimbursed equally for providing the same ser-
vice which increases the fairness and reasonableness of the pay-
ment system; would not create a change in ASC billing prac-
tices; and, software to determine the payment due under the
suggested methodology is available and easily obtained. Com-
menter states that HOPPS has been implemented with little dif-
ficulty and contains 808 APCs, making it much more precise in
differentiating between procedures in the payment due than is
the Medicare ASC payment mechanism.

RESPONSE: The commission disagrees because the statute
requires the use of the most current Medicare reimbursement
methodologies. The ASC group reimbursement methodology is
the most current Medicare payment methodology for ASCs. The
HOPPS system is not currently designed for ASC use and is not
consistent with statutory requirements.

COMMENT: Commenters recommended the PAF be established
at the highest level the commission is empowered to do so, which
is the upper end (250% - 290% of Medicare) of the Ingenix range,
(213% - 290% of Medicare). Commenter stated this would en-
able ASCs to cover their costs and remain in the workers’ com-
pensation system, which would result in quality providers reen-
tering the workers’ compensation system, thereby improving ac-
cess to quality care.

RESPONSE: The commission disagrees with commenters’ rec-
ommendation, as the PAF itself was not a proposed amendment
to this rule. Nevertheless, the commission addressed this con-
cern in the adoption preamble of April 2004 (28 TexReg 4191)

and the adopted PAF is the result of careful analysis by Ingenix
and consideration by the commission.

COMMENT: Commenters recommended use of Medicare rates
as the benchmark for ASC fees, just as it did for the MFG, rather
than using the methodology employed by Ingenix. Commenters
stated the Medicare ASC fees meet the statutory criteria for
workers’ compensation fees for the same reasons that the
Medicare professional fees meet those statutory criteria. Those
reasons as provided by commenters included: March 2003
MedPAC reports indicate fees are high enough to be fair and
reasonable and the number of ASCs providing services in the
Medicare system has increased since the current Medicare ASC
fee schedule was adopted; health care providers voluntarily
choose to accept Medicare fee levels; Medicare fees ensure
access to quality care as studies show the majority of health
care providers accept Medicare payment levels; Medicare fees
achieve effective medical cost control because they are the low-
est in common use for a population with an equivalent standard
of living; and the security of payment afforded by the workers’
compensation system is greater than Medicare’s because the
workers’ compensation system pays 100% of the appropriate
reimbursement amount, while Medicare pays only 80%.

RESPONSE: The commission disagrees with commenters’ rec-
ommendation, as the PAF itself was not a proposed amendment
to this rule. Nevertheless, the commission addressed this con-
cern in the adoption preamble of April 2004 (28 TexReg 4191)
and the adopted PAF is the result of careful analysis by Ingenix
and consideration by the commission.

COMMENT: Commenter was concerned that the administrative
expense factors that supported a 125% conversion factor (CF)
in the 2002 MFG adoption preamble support a much smaller
CF (i.e., PAF) for ASC fees for several reasons: (1) additional
reports and administrative functions required when treating
workers’ compensation patients create increased administrative
costs for professionals, but is not the case for ASCs who are not
required to file any reports beyond those required for Medicare;
(2) additional training requirements for professionals practicing
in the workers’ compensation system caused some additional
administrative expenses, but is not the case for ASCs as they
are not required to receive any additional training to participate
in the workers’ compensation system; (3) the commission’s
claim that there will be reduced medical fee disputes as a
result of this rule implementation; and (4) lack of electronic
billing and payment increases administrative costs of workers’
compensation as opposed to Medicare, but the commission
previously stated that increased security of payment in the
workers’ compensation system offsets any additional costs.

RESPONSE: The commission clarifies that differing methodolo-
gies were used for the commission’s rule 134.202, the 2002 Med-
ical Fee Guideline (MFG), and this adopted rule. As previously
stated in the initial rule 134.402 adoption preamble, the adopted
PAF multiplier for ASCs is considerably higher than the 125%
multiplier provided in the MFG, which covers reimbursement of
professional medical services provided within the Texas workers’
compensation system. There are several reasons for this. Un-
like professional medical services, whose cost inputs are con-
tinuously updated by CMS, Medicare has not significantly re-
vised ASC cost inputs since 1994. Moreover, the percentage
of Medicare patients who receive ASC services (surgeries) is
significantly less than the percentage of Medicare patients who
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receive professional medical services (typically, physician ser-
vices). Medicare reimbursements for professional medical ser-
vices are generally within the range of payments made by com-
mercial payers; however, Medicare reimbursements for ASC ser-
vices are well below the range of payments made by most com-
mercial payers for those services. The methodology used by In-
genix in developing its recommendation stands alone and is not
dependent on the methodologies used in previous reimburse-
ment guidelines. The Medicare rate is the benchmark on which
the reimbursement rate is built, but is neither a ceiling nor a floor.
Development of the PAF is a balance of all the components of the
Act. Thus, while the resulting multipliers are different in the two
contexts, they are consistent with one another to the extent that
the PAF adopted by the commission in each context is at the low
end of the range of reimbursement provided within the commer-
cial market.

COMMENT: Commenters were concerned that the reasons and
explanations for rejecting the MFG methodology were flawed
when provided by the commission in the April 2004 adoption
preamble of §134.402. Commenters further provided varying
thoughts for these concerns, including: (1) Medicare’s failure
to update 1994 cost data does not support setting ASC fees
at 213.3% of Medicare fees plus a reimbursement for implants,
when a recent study shows that Medicare ASC fees are not too
low, and may be too high. (2) The fact that more Medicare pa-
tients receive professional services than ASC services does not
distinguish Medicare from workers’ compensation. (3) ASC fees
based on fees paid by commercial payers fail to achieve effec-
tive cost control. (4) The methodology used to set the ASC
fees are factually wrong and logically flawed because the Ingenix
methodology ignores other states’ workers compensation ASC
fee schedules, some of which are at much lower percentages
of Medicare ASC fees. (5) The Ingenix methodology relies, in
effect, solely on commercial insurers’ ASC payments. But com-
mercial insurers are not required, as the commission is required,
to achieve effective medical cost control. They do not have to
achieve cost control because, unlike the commission, they can
and do expect the higher costs to be passed on to employers and
employees. (6) Ingenix excluded indemnity payer types when
calculating averages, thereby lowering their reimbursement rec-
ommended range. (7) Commenter stated that according to a
new national survey by Mercer Human Resources Consulting,
employers’ costs are rising by double digits, forcing employers
to shift costs to employees. ["Shifting Burden Helps Employers
Cut Health Costs," The Wall Street Journal (Dec. 8, 2003)]

RESPONSE: The commission disagrees that the rationale used
in developing the ASC PAF is flawed. The methodology used
by Ingenix to develop their recommendation stands alone and
is not dependent on the methodologies used in previous reim-
bursement guidelines. The Medicare rate is the reference point
from which the reimbursement rate is built, but is neither a ceil-
ing nor a floor. Development of the PAF is a balance of all the
components of the Act.

The commission disagrees with commenters’ concerns. The
adopted PAF is the result of careful analysis by Ingenix, which
confirmed a significant misalignment of ASC reimbursement in
the Texas workers’ compensation system. The adopted PAF
is the lower limit of the extended range of acceptable fair and
reasonable reimbursements included in the Ingenix report and
reflects the commission’s statutory responsibility related to ef-
fective medical cost control and fair and reasonable reimburse-
ment. The adopted PAF remains in the range of commercial

reimbursement. Ingenix estimated that 2004 ASC reimburse-
ment under current commission rules (requiring fair and reason-
able reimbursement) equals approximately 320% of 2004 Medi-
care reimbursement. Additionally, this review estimated com-
mercial (HMO/PPO/POS/Indemnity) payer reimbursement equal
to a range of 168% to 564%. This commercial range produces a
weighted average of approximately 274% (not including indem-
nity plans) to 293% (including indemnity plans) of Medicare reim-
bursement. With Medicare added to the commercial market, the
weighted average for ASC services trended to 2004 is 237% (not
including indemnity plans) to 264% (including indemnity plans) of
Medicare reimbursement. This identified range (237% - 264%)
is extended in the Ingenix report to 213.3% - 290.4% to recog-
nize the potential for the commission to place special emphasis
on the requirements of the Act. The adopted rate is well within
the range of commercial reimbursements at which ASCs provide
services.

The Ingenix analysis thoroughly analyzed Medicare reim-
bursement and commercial reimbursement for ambulatory
surgery center services. This included both the reimbursement
rates and market share by payer type for persons with a
similar standard of living, and allowed Ingenix to provide the
commission with a recommended acceptable range of PAFs.
This Ingenix recommendation reflects the weighted average
reimbursement for individuals with a similar standard of living.
The commission carefully considered the Ingenix analysis and
recommendation and the requirements of the Act in adopting
the PAF, which is well within the range of reimbursements
accepted by ambulatory surgery centers in the commercial
market and within the "fair and reasonable" reimbursements
currently accepted by ASCs participating in the Texas workers’
compensation system. Further, the commission clarifies that the
methodology Ingenix used (as fully described in the April 2004
adoption preamble of §134.402) to develop its recommendation
stands alone and is not dependent on the methodologies used
in previous reimbursement guidelines proposed or adopted by
the commission. The Medicare rate is the reference point from
which the reimbursement rate is built, but is neither a ceiling
nor a floor. Development of the PAF is a balance of all the
components of the Act. Ingenix concluded that, if there are
additional administrative burdens for facilities, they are more
than offset and accounted for in the rates within the Ingenix
range.

The commission clarifies that Ingenix removed indemnity
reimbursement, which was extraordinarily high as compared
to commercial reimbursement generally, from the calculation.
Removing this potential aberration resulted in a decrease at the
lower end of the PAF. The commission clarifies that the adopted
PAF falls within the acceptable range of reimbursements
recommended by Ingenix. Additionally, Ingenix suggested that
the commission could use its discretion to consider a different
balance of the statutory objectives -- for instance, by placing
greater emphasis on cost containment or increased security of
payment within the Texas workers’ compensation system -- and
deviate up to 10% at either end of the recommended range. In
response to the high medical costs per claim in Texas and the
desire by the Legislature and the commission to reverse the cost
per claim trends, the commission adopted an appropriate PAF.
The commission agrees that it is appropriate to review other
states’ ASC reimbursement methodologies; however, due to
each state’s unique system requirements, those methodologies
are not determinative of reimbursement in Texas. Analysis of
Medicare reimbursement methodologies in other states showed
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PAFs to be within a range from at or near the Medicare rate to
over 250% of the Medicare rate. Commission staff surveyed
several other states that use the Medicare ASC reimbursement
methodology. The reimbursement in those states as a percent-
age of Medicare ranged from 100% to 255%. The adopted
PAF is well within this range of other states’ reimbursement for
ASC's.

The commission disagrees that commercial indemnity was not
included as part of the recommendation, or on the other hand
that commercial indemnity was the only type considered; on the
contrary, it was included in one portion of the recommended
range which yielded the 264% PAF. When indemnity reimburse-
ment is excluded from the weighted market calculation, the lower
limit of the Ingenix recommendation becomes 237% of Medicare.
The indemnity market share currently represents a small, de-
creasing fraction of the overall market, with payment levels far
exceeding those in other commercial policy types, suggesting
that they are uncharacteristic of the commercial market. In order
to provide the most comprehensive range of fair and reasonable
reimbursement rates, and address the statutory requirement for
cost control and prohibition against paying higher than would be
paid by or for persons with similar standards of living, Ingenix
recommended, and the commission agreed, that it was appro-
priate to exclude the indemnity experience at the lower end of
the range and include it at the higher end of the range. In all
scenarios, Medicare reimbursement and market share were in-
cluded in the weighted average to establish a range.

The commission agrees that health care costs throughout all
sections of the health care system are rising, and that some em-
ployers are re-visiting options relating to employee contributions
to group health plans.

COMMENT: Commenters recommended varying increases in
the PAF of the Medicare fee schedule for additional reasons,
including: (1) Medicare’'s ASC rates will remain frozen until
2009. (2) Cases have been turned away from ASCs since this
rule implementation causing a 42% difference that is annualized
over the year, which will cost the workers’ compensation system
over $500,000 in additional costs. This figure represents a 60%
reduced ASC reimbursement, and not the 30% the commission
estimated. (3) Other states have found 100% of Medicare as
a reasonable reimbursement rate. A commenter additionally
stated that consultants have found, based on Florida’s Agency
for Health Care Administration (AHCA) discharge data, that
there is no material difference in the total number of ASCs
performing each procedure and the number of ASCs performing
each procedure on Medicare patients indicating any lack of
access for Medicare patients.

RESPONSE: The commission disagrees that future changes in
the Medicare ASC reimbursement system should prevent the
commission from adopting the most current Medicare ASC reim-
bursement system as required by the Act. Because the commis-
sion is also required to meet other provisions of the Act regarding
fair and reasonable reimbursement during its required reviews of
guidelines, regardless of any current or potential future changes
in Medicare reimbursement, the commenters’ reference to the fu-
ture potential Medicare revisions is irrelevant. The commission
disagrees that the overall difference in reimbursement is 42%
and this change has added over $500,000 in costs to the sys-
tem, since the commission has not been provided information to
document or support the commenters’ assertions. Anecdotally,
carriers generally make the opposite assertion that similar ser-
vices are being provided at a lower reimbursement in the hospital

outpatient setting than the ASC setting in many instances. The
commission disagrees that other states reimbursement at 100%
of Medicare is an indicator of the appropriate reimbursement rate
for the Texas workers’ compensation system. The commission
has surveyed several states and found a wide range of ASC re-
imbursement rates from 100% of Medicare to over 250% of Medi-
care, each with unique statutory requirements. The rate adopted
by the commission reflects the requirements of the Act and is ap-
propriate for use in the Texas workers’ compensation system.

COMMENT: Commenter recommended a rate of 250% of Medi-
care is necessary for cases to remain as they were done in an
ASC rather than the surgery department in a hospital.

RESPONSE: The commission disagrees with commenters’ rec-
ommendation, as the PAF itself was not a proposed amendment
to this rule. Nevertheless, the commission addressed this con-
cern in the adoption preamble of April 2004 (28 TexReg 4191)
and the adopted PAF is the result of careful analysis by Ingenix
and consideration by the commission.

COMMENT: Commenter opined that the new system of payment
for ASCs that Congress directed CMS to consider is based on
Medicare APC fee schedule, and commenter recommends the
commission use this new system.

RESPONSE: The commission clarifies that the Act requires "...
the commission shall adopt the most current reimbursement
methodologies, models, and values or weights used by the
federal Health Care Financing Administration, including appli-
cable payment policies related to coding, billing, and reporting,
..." The commission has adopted the most current Medicare
ASC reimbursement methodology. If and when, Medicare
implements a revised ASC reimbursement methodology, the
commission would move to implement that methodology to
maintain standardization as required by the Act.

COMMENT: Commenter stated that Ingenix did not compare
its recommended conversion factors with conversion factors in
other states because each state approached its reimbursement
methodology differently. This statement is inconsistent with the
Workers’ Compensation Research Institute (WCRI) analysis and
the commission’s handling of the same issue in the 2002 MFG.

RESPONSE: The commission clarifies that there is no WCRI
ASC reimbursement analysis. The Ingenix report and commis-
sion research found a wide range of reimbursement rates for
ASC services provided in other states’ workers’ compensation
systems as previously noted elsewhere in this preamble.

COMMENT: Commenter advised that changes to Medicare fees,
as a result of recent federal legislation (e.g., Medicare Prescrip-
tion Drug Bill, The Secretary of Health and Human Services’ re-
vised payment schedule), will require the commission to again
re-examine ASC fees in the near future.

RESPONSE: The commission agrees as it is required to review
guidelines bi-annually and will continue to proactively monitor
changes as evidenced by this rule revision.

COMMENT: Commenter states the problem is that since SB-1
in 1989, ASCs have never been regulated by the workers’ com-
pensation system. As time went on, more care was shifted to
the ASC setting, more ASCs were established, and physicians
found them a good way to supplement their income. As a result
of ASCs not being regulated, the ASCs profited. The insurance
industry is at fault for paying ASC bills with very little scrutiny, un-
til over time they had to change this practice and the commission
in not passing a rule years ago to avoid what we are facing today.
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RESPONSE: The commission acknowledges commenter’s his-
torical perspective in the development of ASC fee guidelines,
but does not see anything here that warrants a change to those
amendments. These changes are necessary and appropriate,
given information provided to the commission and the balance
of statutory mandates that apply.

The amendment is adopted under Texas Labor Code §402.061,
which authorizes the commission to adopt rules necessary to
administer the Act; Texas Labor Code §408.021, which entitles
injured employees to all health care reasonably required by the
nature of the injury as and when needed; Texas Labor Code
§413.002, which requires the commission’s Medical Review
Division monitor health care providers, insurance carriers
and claimants to ensure compliance with commission rules;
Texas Labor Code 8413.007, which sets out information to be
maintained by the commission’s Medical Review Division; Texas
Labor Code §413.011, which mandates that the commission
by rule establish medical policies and guidelines; Texas Labor
Code 8413.012, which requires review and revision of the
medical policies and fee guidelines at least every two years;
Texas Labor Code 8413.013, which requires the commission by
rule to establish programs related to health care treatments and
services for dispute resolution, monitoring, and review; Texas
Labor Code 8413.014, which requires express preauthorization
by the insurance carrier for health care treatments and services;
Texas Labor Code 8413.015, which requires insurance carriers
to pay charges for medical services as provided in the statute
and requires that the commission ensure compliance with the
medical policies and fee guidelines through audit and review;
Texas Labor Code 8§413.016, which provides for refund of
payments made in violation of the medical policies and fee
guidelines; Texas Labor Code 8413.017, which provides a
presumption of reasonableness for medical services fees that
are consistent with the medical policies and fee guidelines;
Texas Labor Code, §413.019, which provides for payment of
interest on delayed payments refunds or overpayments; and
Texas Labor Code 8413.031, which provides a procedure for
medical dispute resolution.

The amendment is adopted under the Texas Labor Code
88402.061, 408.021, 413.002, 413.007, 413.011, 413.012,
413.013, 413.014, 413.015, 413.016, 413.017, 413.019, and
413.031.

The previously cited sections of the Texas Labor Code are af-
fected by this rule action. No other code, statute, or article is
affected by this rule action.

§134.402. Ambulatory Surgical Center Fee Guideline.
(@) Applicability of thisruleis asfollows:

(1) Thissection appliesto facility services provided by an
ambulatory surgical center (ASC), other than professional medical ser-
vices.

(2) Thissection applies to facility services provided by an
ASC on or after September 1, 2004. The provisions of subsection
(9)(2), (3), and (4), and subsection (f) of this section apply to facil-
ity services provided by an ASC on or after April 1, 2005.

(3) Specific provisions contained in the Texas Workers
Compensation Act (Act) or Texas Workers' Compensation Commis-
sion (commission) rules, including this rule, shall take precedence
over any conflicting provision adopted or utilized by the Centers
for Medicare and Medicaid Services (CMS) in administering the
Medicare program. Exceptions to Medicare payment policies for

medical necessity may be provided by commission rule. Independent
Review Organization (IRO) decisions regarding medical necessity
are made on a case-by-case basis. The commission will monitor IRO
decisions to determine whether commission rulemaking action would
be appropriate.

(4) Whenever acomponent of the Medicare programisre-
vised and effective, use of the revised component shall be required for
compliance with commission rules, decisions and orders for services
rendered on or after the effective date of the revised component.

(b) For coding, billing, reporting, and reimbursement of facil-
ity services covered in thisrule, Texas workers compensation system
participants shall apply the Medicare program rel mbursement method-
ologies, models, and values or weightsincluding itscoding, billing, and
reporting payment policies in effect on the date a service is provided
with any additions or exceptions in this section.

(c) To determine the maximum allowable reimbursement
(MAR) for a particular service, system participants shall apply the
Medicare payment palicies for these services and the Medicare ASC
reimbursement amount multiplied by 213.3%.

(d) Inall cases, reimbursement shall be the lesser of the:
(1) MAR amount regardless of billed amount; or

(2) fecility’s and payer’s workers' compensation negoti-
ated and/or contracted amount that applies to the billed service(s).

(e) Exceptions and modifications to the Medicare payment
policies are as follows:

(1) Whenever Medicare requires a payment policy change
to be retroactive, that change shall only apply to services provided on
or after the date of that change.

(2) Inadditiontothe ASC List of Medicare Approved Pro-
cedures, the following procedures will be reimbursed when provided
inan ASC at the reimbursement rate provided by this section asif they
were on that list (using the same Medicare group assignment values):

(A) 12750- Group 1
(B) 11760 - Group 1
(C) 20552 - Group 1
(D) 20526 - Group 1
(E) 27599 - Group 1
(F) 29873 - Group 3
(G) 29999 - Group 4
(H) 63030 - Group 6
(1) 64405 - Group 1

(J) 64999 - Group 1

(3) If aserviceisnotincluded onthe ASC List of Medicare
Approved Procedures or listed in subsection (€)(2) of this section, the
insurance carrier (carrier), health care provider, and ASC may agreeto
an ASC setting as follows:

(A) The agreement may occur before, during, or after
preauthorization.

(i) A preauthorization request may be submitted for
an ASC setting only if an agreement has already been reached and a
copy of the signed agreement is filed as a part of the preauthorization
request.
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(if) A preauthorization request or approval for anon-
ASC facility setting may berevised to an ASC setting by written agree-
ment of the carrier and the health care provider during or after preau-
thorization.

(B) The agreement between the carrier and the ASC
must be in writing, in clearly stated terms, and include:

(i) the reimbursement amount;
(if) any other provisions of the agreement; and

(iii) names, titles and signatures of both parties with
dates.

(C) Copiesof the agreement are to be kept by both par-
ties.
(D) Upon request of the Commission, the agreement in-

formation shall be submitted in the form and manner prescribed by the
Commission.

(4) Thecarrier shall reimburse all surgically implanted, in-
serted, or otherwise applied devices at the lesser of the manufacturer’s
invoice amount or the net amount (exclusive of rebates and discounts)
actually paid for such device to the manufacturer by the ASC. Provider
billing shall include a certification that the amount sought represents
its actual cost (net amount, exclusive of rebates and discounts). That
certification shall include the following sentence: "I hereby certify un-
der penalty of law that the following is the true and correct actual cost
to the best of my knowledge."

(f) A carrier may use the audit process under §133.302 and
§133.303 of thistitle (relating to Preparation for an Onsite Audit and
Onsite Audits) to seek verification that the amount certified under sub-
section (e)(4) of this section properly reflects the actual cost standard
contained in that subsection. Such verification may aso take place in
the Medical Dispute Resolution process under §133.307 of this title
(relating to Medical Dispute Resolution of a Medical Fee Dispute), if
that processis properly requested.

(9) Where any terms or parts of this section or its application
to any person or circumstance are determined by a court of competent
jurisdiction to beinvalid, theinvalidity does not affect other provisions
or applications of this section that can be given effect without the in-
validated provision or application.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500769

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Effective date: March 10, 2005

Proposal publication date: December 3, 2004

For further information, please call: (512) 804-4287

L4 L4 L4
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 373. GRANTSADMINISTRATION
31 TAC 88373.1- 373.14, 373.16 - 373.30, 373.32 - 373.44

The Texas Water Development Board (the board) adopts the re-
peal of 31 TAC Chapter 373, 8§§373.1 - 373.14, 373.16 - 373.30
and 373.32 - 373.44, concerning the Grants Administration, with-
out changes to the proposal as published in the December 31,
2004, issue of the Texas Register (29 TexReg 12109) and will not
be republished. The repeal is adopted for cleanup and clarifica-
tion as a result of the four-year rule review requirement of Texas
Government Code, §2001.039.

The board adopts the repeal of §8373.1 - 373.14, 373.16 -
373.30 and 373.32 - 373.44. The Construction Grants Program
has expended all the funds provided for it and all projects
receiving funding from the program have been closed out. In
addition, there is no evidence that funding for this program will
be revived by the federal government.

No comments were received on the proposed repeal.

The repeal is adopted under the authority of the Texas Water
Code, 86.101 which provides the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Texas Water Code and other laws
of the State.

The statutory provision affected by the repeal is Texas Water
Code, 816.093.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500721

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: March 7, 2005

Proposal publication date: December 31, 2004

For further information, please call: (512) 475-2052

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 5. TEXASBOARD OF PARDONS
AND PAROLES

CHAPTER 143. EXECUTIVE CLEMENCY
SUBCHAPTER A. FULL PARDON AND
RESTORATION OF RIGHTS OF CITIZENSHIP
37 TAC §143.2

The Texas Board of Pardons and Paroles adopts an amendment
to 37 TAC 8143.2, concerning pardons for innocence without
changes to the proposed text as published in the December 31,
2004, issue of the Texas Register (29 TexReg 12110). The text
of the rule will not be republished.
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The amended rule is adopted in order to clarifying the proce-
dures for consideration of a pardon based on actual innocence.
Specifically, in order for the Board to consider the petition, the
Board must receive recommendations from at least two trial of-
ficials, with one of those trial officials submitting documentary
evidence of actual innocence, or the Board must receive a certi-
fied order or judgment of the district court accompanied by cer-
tified copies of the findings of fact and conclusions of law where
the court recommends that the Court of Criminal Appeals grant
state habeas relief on the grounds of actual innocence. In ad-
dition, evidence submitted must include results of any DNA or
other forensic tests and may include affidavits of witnesses upon
which the recommendation of actual innocence is based.

Note that the Board has no authority under the Texas Constitu-
tion to order DNA or other forensic testing.

No public comment was received regarding adoption of the
amendment.

The amendment is adopted under Article IV, Section 11 of
the Texas Constitution, that invests the Board of Pardons and
Paroles with the power to recommend clemency, including
pardons, commutations of sentence, and reprieves; under
Article 48.01, Code of Criminal Procedure, which cites the
constitutional provision; and under §508.036(b), Government
Code, that provides the Board with authority to adopt rules
relating to the decision-making processes used by the Board of
Pardons and Paroles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2005.

TRD-200500777

Laura McElroy

General Counsel

Texas Board of Pardons and Paroles

Effective date: March 10, 2005

Proposal publication date: December 31, 2004

For further information, please call: (512) 406-5388

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 720. 24-HOUR CARE LICENSING
SUBCHAPTER H. CONSOLIDATED
STANDARDS FOR 24-HOUR CARE FACILITIES

The Health and Human Services Commission adopts, on behalf
of the Department of Family and Protective Services (DFPS),
the repeal of §720.550; new §720.550; and amendments to
§720.553 and §720.560. New §720.550 and the amendment
to §720.553 are adopted with changes to the proposed text
published in the October 15, 2004, issue of the Texas Register

(29 TexReg 9635). The repeal of §720.550 and the amend-
ments to §720.560 are adopted without changes and will not be
republished.

All but one of the therapeutic camps licensed by DFPS also op-
erate as residential placements for the children in care. Because
these camps can and do serve as children’s’ homes, Licensing
staff believe the children need similar health and safety protec-
tions as children in other residential child-care settings. Ther-
apeutic camps admit and serve children with the same service
needs as children in residential treatment settings. This was not
true 20 years ago when the standards were written and conse-
quently, therapeutic camps are not required to have the same
level of professional staff as residential treatment centers. This
means that the treatment and service-planning a child receives in
a therapeutic camp can be conducted by professionals with fewer
gualifications and experience than the professionals treating and
planning services for children with the same treatment needs in
residential treatment centers. As a result, DFPS is revising the
following therapeutic camp standards so that they meet the res-
idential treatment center standards. Section 720.550 (1) adds
requirements for a person responsible for the overall treatment
program to be a full-time employee and who meets minimum
qualifications; (2) amends minimum qualifications for staff re-
sponsible for evaluating potential admissions; (3) adds minimum
qualifications for staff responsible for developing the admission
assessment of a child in care; (4) adds minimum qualifications
for staff responsible for developing a preliminary treatment plan
for a child in care; (5) adds a requirement for a therapeutic camp
to have to assess and address the needs of children in care; and
(6) adds requirements for a staffing plan that outlines how the
operation will meet the requisite for sufficient appropriately qual-
ified professional staff. Section 720.553 is revised to increase
the minimum age for admission into a therapeutic camp from 7
to 13. Section 720.560 is revised to require therapeutic camps to
have a permanent camp that meets permanent camp standards,
limits primitive camping excursions or activities to 14 days, and
requires children to stay in the permanent camp in between prim-
itive camping excursions or activities.

The sections will enhance the protection of children and improve
the quality of care of children.

During the comment period, DFPS received comments from
Pathways Youth and Family Services, Inc. A summary of the
comments and responses follows:

Comment concerning new §720.550: Due to the educational and
experience requirements to obtain a child-care administrators li-
cense, the commenter stated that licensed child-care adminis-
trators should continue to be considered a qualified person to
evaluate potential admissions.

Response: Being a licensed child-care administrator does not
preclude the person from evaluating potential admissions if min-
imum qualifications are met. DFPS is, however, adopting the
section with changes to correct the name of the social work li-
censing board in §720.550 (a), (b) and (d) to Texas State Board
of Social Worker Examiners.

Comments concerning §720.553:

(1) The commenter agrees with increasing the minimum age for
admission to 11 years of age, but not 13 as proposed. The com-
menter stated the 11, 12, and 13 year age group is one of the
best groups of children for treatment in wilderness camps. Chil-
dren begin full participation in activities such as Boy Scouts and
4H at 11 years old.
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Response: Due to the structure of a therapeutic camp, younger
children are more vulnerable to the elements and to older resi-
dents. DFPS is adopting this subsection without change.

(2) The commenter disagrees with restricting a child’s stay in a
therapeutic camp to 12 months, stating it would be unethical to
discharge a child who is making progress and nearing comple-
tion of his treatment goals simply because he had reached his
12- month limit and may occasionally require a prolonged stay
because of multiple and severe behavioral problems. The com-
menter recommends a limit closer to 15 months.

Response: DFPS agrees with this comment and is deleting sub-
section (c), which states the time limit. As DFPS works to revise
all minimum standards, we will look for different ways to address
this issue.

Comment concerning §720.560: The commenter supports this
change.

40 TAC §720.550

The repeal is adopted under Government Code §531.0055,
which provides that the Health and Human Services Executive
Commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including the Department of Family and Protective Services;
Human Resources Code (HRC) 8§40.021, which provides that
the Family and Protective Services Council shall study and
make recommendations to the executive commissioner and the
commissioner regarding rules governing the delivery of services
to persons who are served or regulated by the department;
HRC, 840.029, which authorizes FPS to propose and adopt
rules to facilitate implementation of Department programs; and
HRC 842.042 which authorizes DFPS to propose rules to carry
out the provision of Chapter 42, Regulation of Certain Facilities,
Homes, and Agencies that provide child-care services.

The repeal implements the Human Resources Code, §42.002.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500696

Gerry Williams

General Counsel

Department of Family and Protective Services
Effective date: March 15, 2005

Proposal publication date: October 15, 2004

For further information, please call: (512) 438-3437

¢ ¢ ¢
40 TAC §8720.550, 720.553, 720.560

The new section and amendments are adopted under Gov-
ernment Code 8531.0055, which provides that the Health
and Human Services Executive Commissioner shall adopt
rules for the operation and provision of services by the health
and human services agencies, including the Department of
Family and Protective Services; Human Resources Code
(HRC) 840.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
executive commissioner and the commissioner regarding rules

governing the delivery of services to persons who are served or
regulated by the department; HRC, §40.029, which authorizes
FPS to propose and adopt rules to facilitate implementation
of Department programs; and HRC 842.042 which authorizes
DFPS to propose rules to carry out the provision of Chapter
42, Regulation of Certain Facilities, Homes, and Agencies that
provide child-care services.

The new section and amendments implement the Human Re-
sources Code, 842.002.

§720.550. Program Saff --Therapeutic Camps.

(@ The person responsible for the overall treatment program
must be full-time staff with at least the following minimum qualifica-
tions:

(1) A master's degree in amental health field from an ac-
credited college or university or licensure by the Texas State Board of
Social Worker Examiners as alicensed master social worker (LM SW);
and

(2) Threeyearsof experience providing treatment services
to emotionally disturbed persons; oneyear of thisexperience must have
been in aresidential treatment setting.

(b) Staff responsiblefor evaluating potential admissionsonthe
basis of data collected as part of the admission assessment must have
at least the following minimum qualifications:

(1) A master's degree in amental health field from an ac-
credited college or university or licensure by the Texas State Board of
Social Worker Examiners as alicensed master social worker (LM SW);
and

(2) One year of experience in a residential treatment set-
ting.

(c) Staff responsible for developing the admission assessment
must have at least the following minimum qualifications:

(1) A bachelor’s degree from an accredited college or uni-
versity; and

(2) One year of experience in aresidential treatment set-
ting.

(d) Staff responsible for developing a preliminary treatment
plan for each child must have at least the following minimum quali-
fications:

(1) A master's degree in amental health field from an ac-
credited college or university or licensure by the Texas State Board of
Social Worker Examiners as alicensed master social worker (LM SW);
and

(2) One year of experience in a residential treatment set-
ting.

() The therapeutic camp must have sufficient appropriately
qualified professiona staff available on a full-time, part-time, and/or
continuing consultative basi sto assess and address the needs of children
in care.

(f) Thetherapeutic camp must have astaffing plan that outlines
how it meets subsection (e) of this section.

(1) The professional staffing plan must be in writing and
implemented by the camp.

(2) The professional staffing plan must document that the
number, qualifications, and responsibilities of professional staff are ap-
propriate to the camp’s size and the scope of its program.
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(3) The professiona staffing plan must include a detailed
description of the qualifications, duties, responsibilities, and author-
ity of professional positions. For each position, the plan must show
whether employment is on a full-time, part-time, or continuing con-
sultative basis. For part-time and consulting positions, the number of
hours and/or frequency of services must be specified.

(4) The professiona staffing plan must address responsi-
bilitiesfor diagnostic assessment, development and review of thetreat-
ment plan, and provision of treatment services.

§720.553. Admission Palicies--Therapeutic Camps.
(@) Children under 13 years of age must not be admitted.
(b) Emergency admissions must not be accepted.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2005.

TRD-200500697

Gerry Williams

General Counsel

Department of Family and Protective Services
Effective date: March 15, 2005

Proposal publication date: October 15, 2004

For further information, please call: (512) 438-3437

¢ ¢ ¢
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‘Review Or

cAGENCY ‘RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Agency Rule Review Plan
Office of the Governor
Title 1, Part 1

Filed: February 23, 2005
TRD-200500826

¢ L4 14
Proposed Rule Review
Office of the Governor
Title 1, Part 1

In accordance with 82001.039 of the Texas Government Code, the Of-
fice of the Governor submitsthefollowing notice of intention to review
the rules found in Chapter 3, relating to the Criminal Justice Division
and Chapter 5, relating to Budget and Planning. Review of the rules
under these chapters will determine whether the reasons for adoption
of the rules continue to exist.

Comments on this rule review may be submitted to Heather Morgan,
Office of the Governor, Criminal Justice Division, at hmorgan@gov-
ernor.state.tx.us; PO. Box 12428, Austin, Texas 78711; or (512) 463-
1919. Comments must be received no later than 30 days from the date
of publication of this Proposed Rule Review in the Texas Register.
TRD-200500805

David Zimmerman

Assistant General Counsel

Office of the Governor

Filed: February 23, 2005

¢ ¢ ¢
Adopted Rule Reviews

Texas State Board of Pharmacy
Title 22, Part 15

The Texas State Board of Pharmacy adopts the review of Chapter 291,
Subchapter A (8291.20), concerning Remote Pharmacy Services, pur-
suant to the Texas Government Code §2001.039, regarding Agency Re-
view of Existing Rules. The proposed review was published in the De-
cember 24, 2004, issue of the Texas Register (29 TexReg 11989).

No comments were received.
The agency finds the reason for adopting the rule continues to exist.
TRD-200500753

Gay Dodson, R.Ph.

Executive Director/Secretary
Texas State Board of Pharmacy
Filed: February 18, 2005

¢ ¢ ¢

The Texas State Board of Pharmacy adopts the review of Chapter 291,
Subchapter A (8§291.23), concerning Pilot or Demonstration Research
Projects for Innovative Applications in the Practice of Pharmacy, pur-
suant to the Texas Government Code §2001.039, regarding Agency Re-
view of Existing Rules. The proposed review was published in the De-
cember 24, 2004, issue of the Texas Register (29 TexReg 11989).

No comments were received.
The agency finds the reason for adopting the rule continues to exist.

TRD-200500754

Gay Dodson, R.Ph.

Executive Director/Secretary
Texas State Board of Pharmacy
Filed: February 18, 2005

¢ ¢ ¢

The Texas State Board of Pharmacy adopts the review of Chapter 295
(8295.13), concerning Drug Therapy M anagement by aPharmacist Un-
der Written Protocol of aPhysician, pursuant to the Texas Government
Code §2001.039, regarding Agency Review of Existing Rules. The
proposed review was published in the December 24, 2004, issue of the
Texas Register (29 TexReg 11989).

No comments were received.
The agency finds the reason for adopting the rule continues to exist.

TRD-200500755

Gay Dodson, R.Ph.

Executive Director/Secretary
Texas State Board of Pharmacy
Filed: February 18, 2005

L4 14 ¢
Texas Workers' Compensation Commission
Title 28, Part 2

In accordance with the requirement of Texas Government Code,
§2001.039, which requires state agencies to review and consider for
readoption each of their rules every four years, and pursuant to the
notice of intention to review published in the December 3, 2004,
issue of the Texas Register (29 TexReg 11101), the Texas Certified
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Self-Insurer Guaranty Association (Association) has assessed whether TRD-200500761
the reason for adopting or readopting this rule continues to exist. No Susan Cory
comments were received regarding the review of thisrule. General Counsel

As a result of the review, the Texas Certified Self-Insurer Guaranty Texas Workers’ Compensation Commission
Association has determined that the reason for adoption of this rule Filed: February 18, 2005
continues to exist. Therefore, the Association readopts Chapter 181. . N

CHAPTER 181 - BYLAWS

§181.1. Bylaws of the Texas Certified Self-Insurer Guaranty Associa-
tion.
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TABLES &

qR AP H I C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.

Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”

followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure: 22 TAC Chapter 309--Preamble

FY2006 FY2007 FY2008 FY2009 FY2010

Probable Net Savings to
General Revenue Funds 1,934,841 1,934,841 | 1,934,841 1,934,841 1,934,841
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas Building and Procurement Commission
Request for Proposal

RFP Number: #303-5-10656

Opening Date/Time: March 24, 2005 at 3:00 PM

Description: Lease requirement for approximately 3,777 sq. ft. of
Office Space in Dallas, Dallas County, Texas

Agency: Department of Assistive and Rehabilitative Services (DARS)

Purchaser/Contact: Kenneth Ming (512) 463-2743
or through the Electronic State Business Daily at:
http://esbd.tbpc.state.tx.us/1380/bid_show.cfm?bidid=57687

TRD-200500747

Ingrid K. Hansen

General Counsel

Texas Building and Procurement Commission
Filed: February 18, 2005

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively completefor thefol-
lowing project(s) during the period of February 11, 2005, through Feb-
ruary 17, 2005. As required by federa law, the public is given an
opportunity to comment on the consistency of proposed activities in
the coastal zone undertaken or authorized by federal agencies. Pur-
suant to 31 TAC 88506.25, 506.32, and 506.41, the public comment
period for these activities extends 30 days from the date published on
the Coastal Coordination Council web site. The notice was published
on the web site on February 23, 2005. The public comment period for
these projects will close at 5:00 p.m. on March 25, 2005.

FEDERAL AGENCY ACTIONS:

Applicant: Wayne Mouton; Location: The project islocated at along
the Gulf Intracoastal Waterway (GIWW), at the terminal end of 16th
Street at Rankin Road, in Port Bolivar in Galveston County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled: Port
Bolivar, Texas. Approximate UTM Coordinates in NAD 27 (meters):
Zone 15; Easting: 328456; Northing: 3251793. Project Description:
The applicant proposes to repair 210 feet of an existing permitted bulk-
head, construct approximately 240 feet of new bulkhead, and mechani-
cally dredge a0.115-acre areato adepth of -10 feet mean low tide. The
area on the west end of the project area that is proposed to be dredged
was previously authorized to be filled (DA Permit 13093). Approxi-
mately 926 cubic yards of the dredge material will be used as backfill in

a0.135-acreareato secure 150 feet of new bulkhead. On the east end of
the project areathe bulkhead isin astate of disrepair and waspreviously
authorized without backfill. The applicant proposes to reconstruct the
bulkhead, add a90-foot wing wall and backfill this0.017-acreareawith
approximately 278 cubic yards of dredge and fill material. Tota areato
befilled is0.152 acre. All construction activitieswill be 250 feet from
the centerline of the GIWW. CCC Project No.: 05-0132-F1 Type of
Application: U.S.A.C.E. permit application #13093(02) is being eval-
uated under 8§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
8403) and 8404 of the Clean Water Act (33 U.S.C.A. §1344).

Applicant: Gabriel Vanounou; Location: Theprojectislocatedinthe
southwest portion of "thefingers" of Port I sabel at 1506 West Highway
100, Port Isabel, Cameron County, Texas. The project can be located
on the U.S.G.S. quadrangle map entitled: Port Isabel, Texas. Approxi-
mate NAD 83 UTM Coordinates: Zone 14; Easting: 677720; Northing:
2885030. Project Description: This amendment request is considered
Phase Il of the Treasure Island Village project. The applicant proposes
to construct approximately 671 linear feet of bulkhead and place ap-
proximately 1000 yds3 of fill material behind it. The purpose of the
project is to provide erosion control as required by, and in accordance
with, City ordinancesto allow construction of ahotel, parking area, and
access road. The project would require fill material in approximately
0.151 acres of Section 404 jurisdictional wetlands. No dredging would
occur. The bulkhead alignment was chosen to minimizeirregularity in
the shoreline. To compensate for the loss of wetland habitat, the appli-
cant has proposed to create 0.04 acre of wetland and enhance 0.1 acre
of wetland habitat consisting of mud substrate by planting black man-
groveinanintertidal zoneand other transitional speciesin atransitional
wetlands area between Mean High Water and the proposed bulkhead.
CCC Project No.: 05-0134-F1 Type of Application: U.S.A.C.E. per-
mit application #22970(01) is being evaluated under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. 8403) and 8404 of the Clean
Water Act (33 U.S.C.A. §1344). Note: The consistency review for this
project may be conducted by the Texas Commission on Environmental
Quality under 8401 of the Clean Water Act.

Applicant: John Janz; Location: The project is located at 3909 La
guna Shores Road, adjacent to the Laguna Madre, in Corpus Christi,
Nueces County, Texas. The project can be located on the U.S.G.S.
quadrangle map entitled: Pita Island, Texas. Approximate UTM Co-
ordinates in NAD 27 (meters): Zone 14; Easting: 668100; Northing:
3055850. Project Description: The applicant proposes to maintenance
dredge an existing marinaareaand a 65-foot-wide access channel to the
LagunaMadre. Current water depth in the channel is approximately -2
feet mean low tide (MLT). Approximately 3,900 cubic yards of ma-
terial would be mechanically dredged to establish a water depth of -
4 feet MLT and the dredged material would be placed on an upland
areawithin the project site. The proposed maintenance dredging would
impact approximately 610 square feet of seagrass |ocated near the en-
trance to the approach channel. A three-foot-wide walkway extend-
ing approximately 1,000 feet along the channel would be constructed,
with 56 boat slips constructed along the walkway. Each slip would be
bordered on one side by a 3-foot-wide by 22-foot-long walkway and
by two pilings with a beam in between on the other side that would
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support a boatlift. CCC Project No.: 05-0142-F1 Type of Applica-
tion: U.S.A.C.E. permit application #13093(02) is being eva uated un-
der 810 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and
8404 of the Clean Water Act (33 U.S.C.A. §1344).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 8§81451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Program Specialist, Coastal Coordi-
nation Council, PO. Box 12873, Austin, Texas 78711-2873, or
tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.

TRD-200500811

Larry L. Laine

Chief Clerk,/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: February 23, 2005

¢ ¢ ¢
Comptroller of Public Accounts

Notice of Request for Proposals

Pursuant to §8403.011, 2155.001, and 2156.121, Texas Government
Code, and Chapter 54, Subchapter F, 8854.602, 54.611 - 54.618, and
54.636, Texas Education Code, the Comptroller of Public Accounts
(Comptraller), on behalf of the Texas Prepaid Higher Education Tu-
ition Board (Board), announces the issuance of its Request for Propos-
as (RFP #172c) for Actuaria Services for the Board. The selected
actuary will advise and assist the Comptroller and the Board in admin-
istering all of the Board's actuarial activities related to the Texas To-
morrow Constitutional Trust Fund ("Fund") as described in this RFP
and the contract, if any resulting from it (“"Contract"). The Fund cur-
rently includes a prepaid tuition program and a college savings plan,
both as authorized under Section 529 of the Internal Revenue Code.
The prepaid tuition program currently has approximately $1.4 billion
dollarsininvested assets managed by 12 investment managers and held
by one custodial bank. The Comptroller, as Chair and Executive Direc-
tor of the Board, isissuing this RFP in order that the Board may move
forward with retaining the necessary actuary. The Comptroller and the
Board reserve the right to award more than one contract under the RFP.
If approved by the Board, the successful respondent(s) will be expected
to begin performance of the contract on or about June 2, 2005.

Contact: Parties interested in submitting a proposal should contact
William Clay Harris, Assistant General Counsel, Contracts, Comp-
troller of Public Accounts, 111 East 17th Street, Room G-24, Austin,
Texas 78774, (512) 305-8673, to obtain a complete copy of the RFP.
The Comptroller will mail copies of the RFP only to those parties
specifically requesting a copy. The RFP will be available for pick-up
a the above referenced address on Friday, March 4, 2005, between
2:00 p.m. and 5:00 p.m. Centra Zone Time (CZT), and during
normal business hours thereafter. The Comptroller will also make
the entire RFP available electronicaly on the Texas Marketplace
after Friday, March 4, 2005, 2:00 p.m. CZT. The website address is
http://esbd.tbpc.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory L etters of Intent to propose must be re-
ceived at the above-referenced address not later than 2:00 p.m. (CZT)
on Monday, March 21, 2005. Prospective respondents are encouraged

tofax non-mandatory L etters of Intent and Questionsto (512) 475-0973
to ensure timely receipt. The Letter of Intent must be addressed to
William Clay Harris, Assistant General Counsel, Contracts, and must
contain the information as stated in the corresponding Section of the
RFP and be signed by an officia of that entity. Non-mandatory Let-
ters of Intent and Questions received after this time and date will not
be considered. On or before Wednesday, March 23, 2005, the Comp-
troller expects to post responses to questions as arevision to the Texas
Marketplace notice on the issuance of this RFP.

Closing Date: Proposals must be delivered to the Office of the Deputy
General Counsel for Contracts, at the location specified above (ROOM
G-24) no later than 2:00 p.m. (CZT), on Tuesday, April 5, 2005. Pro-
posalsreceived in ROOM G-24 after thistime and date will not be con-
sidered regardless of the reason for the late delivery and receipt. Re-
spondents are encouraged to and solely responsiblefor verifying timely
receipt of proposalsin that office (ROOM G-24).

Evaluation Criteria: Proposals will be evaluated under the evaluation
criteriaoutlined in the RFP. The Board shall make the final decision on
any contract award or awards resulting from this RFP.

The Comptroller and the Board each reserve theright, in their sole dis-
cretion, to accept or reject any or al proposals submitted. The Comp-
troller and the Board are not obligated to execute any contracts on the
basis of this notice or the distribution of any RFP. The Comptroller and
the Board shall not pay for any costsincurred by any entity in respond-
ing to this notice or the RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows:

Issuance of RFP--March 4, 2005, 2:00 p.m. CZT;

Non-Mandatory Letters of Intent to propose and Questions
Due--March 21, 2005, 2:00 p.m. CZT;

Official Responses to Questions posted--March 23, 2005;

Proposals Due--April 5, 2005, 2:00 p.m. CZT;

Contract Execution--June 2, 2005, or as soon thereafter as practical;
Commencement of Project Activities--June 2, 2005, or as soon there-
after as practical.

TRD-200500820

William Clay Harris

Assistant General Counsel, Contracts
Comptroller of Public Accounts

Filed: February 23, 2005

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec.
303.009 for the period of 02/28/05 - 03/06/05 is 18% for Con-
sumer/Agricultural/Commercial?/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 02/28/05 - 03/06/05 is 18% for Commercia over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 03/01/05 - 03/31/05 is 5.50% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.
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The judgment ceiling as prescribed by Sec. 304.003 for the period of
03/01/05 - 03/31/05 is 5.50% for Commercia over $250,000.

1 Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.

TRD-200500825

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: February 23, 2005

¢ L4 L4
Court Reporters Certification Board

Certification of Court Reporters

Following the examination of applicantson January 13, 2005, the Texas
Court Reporters Certification Board certified to the Supreme Court of
Texas the following individuals who are qualified in the method in-
dicated to practice shorthand reporting pursuant to Chapter 52 of the
Texas Government Code, V.T.C.A.

MACHINE SHORTHAND: ANDREA PARISH - KINGWOOD, TX;
THU BUI - ARLINGTON, TX; and STEPHANIE REYNOLDS -
VICTORVILLE, CA; ELIZABETH CROW - GARLAND, TX; LORI
CHILDERS - HOUSTON, TX.

Following the examination of applicantson January 13, 2005, the Texas
Court Reporters Certification Board certified to the Supreme Court of
Texas the following individuals who are qualified in the method in-
dicated to practice shorthand reporting pursuant to Chapter 52 of the
Texas Government Code, V.T.C.A.:

ORAL STENOGRAPHY: NANCY MCCAULLEY - FT. WORTH,
TX; and BRANDY WAITS - BURLESON, TX.

TRD-200500748

Sheryl Jones

Administrator of Licensing

Court Reporters Certification Board
Filed: February 18, 2005

¢ ¢ ¢
Education Service Center, Region X

Request for Proposals

The Education Service Center Region 10 is soliciting proposals for a
Texas Credit Recovery Program for Students in Homeless Situations
Pilot Project using funds authorized by the McKinney-Vento Homeless
Education Assistance Improvements Act of 2001, Public Law 107-110.
This project seeks to fund a program that will assist students in home-
less situationsto recover high school creditsthat can be counted toward
a high school diploma at an accredited institution.

Vendorswishing to receive acomplete copy of the Request for Proposal
should write or call Sue Hayes, Chief Financial Officer, Education Ser-
vice Center Region 10, 400 E. Spring Valley Road, Richardson, Texas
75083-1300, (972) 348-1112. Please refer to RFP #2005-01 in your
request.

All proposalsmust bereceived at the above addressby 4:00 PM. Thurs-
day, March 24, 2005.

Theaward winning vendor will be selected based on their qualifications
and ability to carry out al requirements contained in the RFP. The Re-
gion 10 ESC reserves the right to select the vendor that represents the
best value to the Center.

TRD-200500824

Kathleen Boswell

Executive Assistant

Education Service Center, Region X
Filed: February 23, 2005

L4 L4 ¢
Texas Commission on Environmental Quality

Notice of District Petition
Notices mailed February 18 through February 22, 2005

TCEQ Internal Control No. 02022005-D01; lowa Colony Sterling
Lakes, Ltd. (Petitioner) filed a petition for creation of Brazoria County
Municipal Utility District No. 31 (District) with the Texas Commis-
sion on Environmental Quality (TCEQ). The petition was filed pur-
suant to Article XVI, Section 59 of the Constitution of the State of
Texas, Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of amgjority in
value of the land to be included in the proposed District; (2) there is
one lienholder, Eagle Mortgage Company, Inc., on the property to be
included in the proposed District; (3) the proposed District will contain
approximately 692.60 acres|ocated within Brazoria County, Texas; and
(4) the proposed District is within the extraterritorial jurisdiction and
the corporate limits of the City of lowa Colony, Texas, and no portion
of land within the proposed District is within the corporate limits or
extraterritorial jurisdiction of any other city, town or village in Texas.
The Petitioner has also provided the TCEQ with a certificate evidenc-
ing the consent of Eagle Mortgage Company, Inc. to the creation of
the proposed District. By Ordinance No. 2004-6, effective Novem-
ber 15, 2004, the City of lowa Colony gave its consent to the creation
of the proposed District. The petition further states that the proposed
District will: (1) purchase, construct, acquire, maintain and operate a
waterworks and sanitary sewer system for residential and commercial
purposes; (2) construct, acquire, improve, extend, maintain and oper-
ate works, improvements, facilities, plants, equipment and appliances
helpful or necessary to provide more adequate drainage for the prop-
erty in the proposed District; (3) control, abate and amend local storm
waters or other harmful excesses of waters, as more particularly de-
scribed in an engineer’ s report filed simultaneously with the filing of
the petition; and (4) purchase, construct, acquire, improve, maintain,
and operate any additional facilities, systems, plants and enterprises
consistent with the purposes for which the District is created. Accord-
ing to the petition, the Petitioners estimate that the cost of the project
will be approximately $38,546,190.

TCEQ Internal Control No. 02032005-D04; The William CarlossMor-
ris, 111, and Sharon Kay Morris Charitable Remainder Unitrust and
Hoffman & Morris (Petitioners) filed a petition for creation of Fort
Bend County Municipal Utility District No. 168 (District) with the
Texas Commission on Environmental Quality (TCEQ). The petition
was filed pursuant to Article XVI, Section 59 of the Constitution of
the State of Texas; Chapters 49 and 54 of the Texas Water Code; 30
Texas Administrative Code Chapter 293; and the procedural rules of
the TCEQ. The petition states the following: (1) the Petitioners are the
ownersof amajority in value of theland to beincluded in the proposed
District; (2) there are no lienholders on the property to be included in
the proposed District; (3) the proposed District will contain approxi-
mately 287.63 acres located within Fort Bend County, Texas; and (4)
the proposed District is within the extraterritorial jurisdiction of the
City of Houston, Texas, and no portion of land within the proposed
District is within the corporate limits or extraterritorial jurisdiction of
any other city, town or village in Texas. By Ordinance No. 2005-3, ef-
fective January 11, 2005, the City of Houston, Texas, gaveitsconsent to
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the creation of the proposed District. The petition further statesthat the
proposed District will: (1) purchase, construct, acquire, improve, ex-
tend, maintain, and operate awaterworks and sanitary sewer system for
residential and commercia purposes; (2) purchase, construct, acquire,
improve, extend, maintain, and operate works, improvements, facili-
ties, plants, equipment, and appliances helpful or necessary to provide
more adequate drainage for the property in the proposed District; and
(3) control, abate and amend local storm waters or other harmful ex-
cesses of water, as more particularly described in an engineer’s report
filed simultaneously with the filing of the petition; and (4) construct,
acquire, improve, maintain, and operate additional facilities, systems,
plants, and enterprises consistent with the purposes for which the Dis-
trictis created and permitted under Statelaw. According to the petition,
the Petitioner has conducted a preliminary investigation to determine
the cost of the project, and from the information available at the time,
the cost of the project is estimated to be approximately $11,450,000.

TCEQ Internal Control No. 11032004-D01; Highwood Devel opment ,
Ltd. (Petitioner) filed apetition for creation of Oak Point Water Control
and Improvement District No. 1 (District) with the Texas Commission
on Environmental Quality (TCEQ). The petition was filed pursuant to
ArticleX V1, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
that: (1) the Petitioner isthe owner of amajority in value of theland to
be included in the proposed District; (2) there is one lienhol der, Wells
Fargo Bank, National Association, on the property to beincludedinthe
proposed District, and the Petitioner has provided the TCEQ with acer-
tificate evidencing its consent to the creation of the proposed District;
(3) the proposed District will contain approximately 191.116 acres lo-
cated within Denton County, Texas; and (4) the proposed District is
within the corporate limits of the City of Oak Point, Texas, and no por-
tion of land within the proposed District is within the corporate lim-
its or extraterritorial jurisdiction of any other city, town or village in
Texas. By Resolution No. 2003-06, effective February 3, 2003, the
City of Oak Point, Texas, gave its consent to the creation of the pro-
posed District. The petition further states that the proposed District
will: (1) construct, maintain, and operate a waterworks and sanitary
sewer system for residential, industrial and commercia purposes; (2)
control, abate and amend local storm waters or other harmful excesses
of water, as more particularly described in an engineer’ sreport filed si-
multaneously with thefiling of the petition; and (3) construct, acquire,
improve, maintain, and operate additional facilities, systems, plants,
and enterprises consistent with the purposes for which the District is
created and permitted under State law. According to the petition, the
Petitioners have conducted a preliminary investigation to determinethe
cost of the project, and from the information available at the time, the
cost of the project is estimated to be approximately $10,000,000.

TCEQ Internal Control No. 12172004-D05; Northway Land Company,
Ltd. (Petitioner) filed a petition for creation of Montgomery County
Municipal Utility District No. 99 (District) with the Texas Commission
on Environmental Quality (TCEQ). The petition was filed pursuant to
ArticleXV1, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 54 of the Texas Water Code; 30 Texas Administrative Code
Chapter 293; and the procedural rules of the TCEQ. The petition states
that: (1) the Petitioner is the owner of a majority in value of the land
to beincluded in the proposed District; (2) there are no lienholders on
the property to be included in the proposed District; (3) the proposed
District will contain approximately 379.9 acres located within Mont-
gomery County, Texas; and (4) no portion of land within the proposed
District is within the corporate limits or extraterritorial jurisdiction of
any city, town or village in Texas. The petition further states that the
proposed District will: (1) purchase, construct, acquire, improve, ex-
tend, maintain, and operate awaterworks and sanitary sewer system for

residential and commercia purposes; (2) purchase, construct, acquire,
improve, extend, maintain, and operate works, improvements, facili-
ties, plants, equipment, and appliances hel pful or necessary to provide
more adequate drainage for the property in the proposed District; and
(3) control, abate and amend local storm waters or other harmful ex-
cesses of water, as more particularly described in an engineer’s report
filed simultaneously with the filing of the petition; and (4) construct,
acquire, improve, maintain, and operate additional facilities, systems,
plants, and enterprises consistent with the purposes for which the Dis-
trictiscreated and permitted under Statelaw. According to the petition,
the Petitioners have conducted a preliminary investigation to determine
the cost of the project, and from the information available at the time,
the cost of the project is estimated to be approximately $26,230,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on a petition if awritten
hearing request is filed within 30 days after the newspaper publication
of the notice. To request a contested case hearing, you must submit the
following: (1) your name (or for agroup or association, an official rep-
resentative), mailing address, daytime phone number, and fax number,
if any; (2) the name of the petitioner and the TCEQ Interna Control
Number; (3) the statement "l/we request a contested case hearing"; (4)
a brief description of how you would be affected by the petition in a
way not common to the general public; and (5) the location of your
property relative to the proposed district’s boundaries. You may also
submit your proposed adjustments to the petition which would satisfy
your concerns. Requests for a contested case hearing must be submit-
ted in writing to the Office of the Chief Clerk at the address provided
in the information section below.

The Executive Director may approve a petition unless awritten request
for acontested case hearing is filed within 30 days after the newspaper
publication of the notice. If a hearing request is filed, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be alegal proceeding similar to acivil trial in state district court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, PO. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceg.state.tx.us.

TRD-200500813

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: February 23, 2005

¢ ¢ ¢

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposesaDO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity failsto request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director of the commission in accordance with
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Texas Water Code (TWC), §7.075, this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment
period closes, which in this case is April 4, 2005. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of aDO if acomment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
ruleswithin the commission’ sjurisdiction, or ordersand permitsissued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
thecommission’ scentral office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cableregional officelisted asfollows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at PO. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on April 4, 2005. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’ sattorneys are avail able to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.

(1) COMPANY: Al-llam Enterprises, Inc. dba Happy Chap Market
1, DOCKET NUMBER: 2004- 0416-PST-E; TCEQ ID NUMBERS:
31562 and RN101446938; LOCATION: 4310 North Main Street,
Liberty, Liberty County, Texas; TYPE OF FACILITY: convenience
store with retail sales in gasoline; RULES VIOLATED: 30 TAC
§8334.8(c)(5)(A)(iii), by failing to ensure that a valid, current TCEQ
delivery certificate was posted at the facility and clearly visible at
al times, 30 TAC 8§115.242(3)(A), and Texas Health and Safety
Code (THSC), §382.085(b), by failing to provide and maintain the
Stage |l vapor recovery system in proper operating condition; 30
TAC 8§334.50(b)(2)(A)(i), and TWC, §26.3475, by failing to equip
each pressurized line with an automatic line lesk detector; 30 TAC
§334.49(c)(4), and TWC, 8§26.3475, by failing to have the system in-
spected and tested to determine the adequacy of the cathodic protection
by a qualified corrosion specialist or corrosion protection technician
a least once every three years, 30 TAC 8334.50(b)(2)(A)(i)(IIT)
and TWC, 826.3475, by failing to test a line leak detector at least
once per year for performance and operational reliability; and 30
TAC 8334.49(c)(2)(C) and TWC, §26.3475, by failing to regularly
inspect, at least once every 60 days, the impressed cathodic protection
system to ensure that the rectifier and other system components were
operating properly; PENALTY: $15,950; STAFF ATTORNEY: Sarah
Utley, Litigation Division, MC R-13, (210) 403-4017; REGIONAL
OFFICE: Houston Regiona Office, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(2) COMPANY: Alvin Massington; DOCKET NUMBER: 2003-0491-
MSW-E; TCEQ ID NUMBER: 455090100 and RN103059275; LO-
CATION: 514 BusinessHighway 6 South, Marlin, Falls County, Texas;
TY PE OF FACILITY: unauthorized municipal solid wastesite; RULES
VIOLATED: 30 TAC 8330.5(8), by failing to dispose of litter and solid
waste at an approved facility; PENALTY: $5,250; STAFF ATTOR-
NEY: Laurencia Fasoyiro, Litigation Division, MC R-12, (713) 422-
8914; REGIONAL OFFICE: Waco Regional Office, 6801 Sanger Av-
enue, Suite 2500, Waco, Texas 76710- 7826, (254) 751-0335.

(3) COMPANY: Ansh 11, L.P. dba Circle Q Food Store #1; DOCKET
NUMBER: 20031001-PST- E; TCEQ ID NUMBER: 0039341 and
RN101432219; LOCATION: 3202 Corn Valley Road, Grand Prairie,
Ddlas County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC 8§37.815(a)

and (b), by failing to demonstrate continuous financial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of the underground storage tanks (USTs); and 30
TAC 8§334.22 and TWC, 85.702, by failing to pay outstanding UST
fees; PENALTY: $1,090; STAFF ATTORNEY: Laurencia Fasoyiro,
Litigation Division, MC R-12, (713) 422-8914; REGIONAL OFFICE:
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(4) COMPANY: Domingo Garza dba Mexico Motors; DOCKET
NUMBER: 2003-1238-WQ-E; TCEQ ID NUMBER: R15STW0024
and RN102838141; LOCATION: on the south side of 10th Street, ap-
proximately five miles south of the intersection of 10th Street and FM
Road 1016, Hidalgo, Hidalgo County, Texas, TYPE OF FACILITY:
automobile salvage yard with retail sales of used automobile parts;
RULES VIOLATED: 30 TAC §281.25(a)(4) and TWC, §26.121(a)(1),
by failing to obtain commission authorization to discharge storm
water associated with industrial activity to waters in the state through
an individual permit, the Multi-Sector General Permit TXRO050000,
or by qualifying for the Conditional No Exposure Certification for
Exclusion; PENALTY: $9,450; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Harlingen Regional Office, 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(5) COMPANY: Inaara Group, Inc. dba City Star Texaco; DOCKET
NUMBER: 2004-0147-PST-E; TCEQ ID NUMBERS: 13589 and
RN102042710; LOCATION: 5400 Brentwood Stair Road, Fort
Worth, Tarrant County, Texas; TYPE OF FACILITY: gasoline service
station; RULES VIOLATED: 30 TAC §37.815(a8) and (b), by failing
to demonstrate financial responsibility for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum
USTs; and 30 TAC 8334.22(a) and TWC, §26.358(b)(2) and (d),
by failing to pay outstanding UST fees; PENALTY: $3,120; STAFF
ATTORNEY: Barbara J. Watson, Litigation Division, MC 175, (512)
239-2044; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(6) COMPANY: Joe Gutierrez dba Joe Gutierrez Trucking; DOCKET
NUMBER: 2002-1401- MSW-E; TCEQ ID NUMBER: HAW(004 and
RN102938644; LOCATION: Alamo Road, approximately 500 feet
south of the intersection of Davis Road and Alamo Road, Edinburg,
Hidalgo County, Texas, TYPE OF FACILITY: trucking service;
RULES VIOLATED: 30 TAC §330.5 and 330.32(b), by failing to
ensure that all solid waste collected and transported by him was dis-
posed of only at facilities authorized to accept the type of waste being
transported; PENALTY: $3,600; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Harlingen Regional Office, 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(7) COMPANY: Lee and Kathy Byrd dba Lighthouse Remodeling;
DOCKET NUMBER: 2003- 1479-MSW-E; TCEQ ID NUMBERS:
455100035 and RN102906047; LOCATION: end of Wright Lane in
the Sam Houston National Forrest, Willis, San Jacinto County, Texas,
TYPE OF FACILITY: unauthorized municipa solid waste (MSW);
RULES VIOLATED: 30 TAC §330.5(8)(1), by failing to properly dis-
pose of MSW; PENALTY: $5,250; STAFF ATTORNEY: Sarah Utley,
Litigation Division, MC R-13, (210) 403-4017; REGIONAL OFFICE:
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.

(8) COMPANY: Millennium Gasoline Corporation dba Amos Shell;
DOCKET NUMBER: 2004- 0085-PST-E; TCEQ ID NUMBER:
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RN101555373; LOCATION: 3114 West University Drive, Den-
ton, Denton County, Texas;, TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and 8§334.10(b) and TWC, §24.3475(c)(1), by
failing to monitor USTs for releases; 30 TAC 8§115.246(7)(A) and
THSC, 8§382.085(b), by faling to maintain Stage Il records on
site and make them immediately available for review; and 30 TAC
§334.7(d)(3), by failing to amend, update, or change registration
information; PENALTY: $11,100; STAFF ATTORNEY: Laurencia
Fasoyiro, Litigation Division, MC R-12, (713) 422-8914; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(99 COMPANY: Mohammed Mohiuddin dba Paestine Mini Mart;
DOCKET NUMBER: 2003- 0868-PST-E; TCEQ ID NUMBERS:
41201 and RN101432847; LOCATION: 321 West Paestine, Palestine
Avenue, Anderson County, Texas; TY PE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate continuous financia as-
surance for taking corrective action and for compensating third parties
for bodily injury and property damage caused by accidental releases
arising from the operation of the USTs; and 30 TAC §334.22(a), by
failing to pay all outstanding UST fees; PENALTY: $3,270; STAFF
ATTORNEY: Xavier Guerra, Litigation Division, MC R-13, (210)
403-4016; REGIONAL OFFICE: Tyler Regiona Office, 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(10) COMPANY: Octavio Benitez dba El Paso General Recycling;
DOCKET NUMBER: 2004- 0582-MSW-E; TCEQ ID NUMBER:
RN100588813; LOCATION: 6807 Industrial Avenue, El Paso County,
Texas, TYPE OF FACILITY: recycling; RULES VIOLATED: 30
TAC 8§328.5(b) and §328.4(b)(1), by failing to submit to the TCEQ a
notice of intent to operate a recycling facility prior to commencing
operations of the facility and failing to have records to show that the
material being stored had an economically feasible means of being
recycled; and 30 TAC §328.5(c)(1) and (2), by failing to maintain all
records necessary to show compliance with the requirements of 30
TAC §328.4 and failing to show reasonable efforts to maintain source
separation of materials received by the facility; PENALTY: $6,420;
STAFF ATTORNEY: Sarah Utley, Litigation Division, MC R-13,
(210) 403-4017; REGIONAL OFFICE: El Paso Regional Office, 401
East Franklin Avenue, Suite 560, El Paso, Texas 79901-1206, (915)
834-4949.

(11) COMPANY: Rose Marie Johnson and Andreas Johnson dba John-
son International; DOCKET NUMBER: 2004-0426-PWS-E; TCEQ
ID NUMBERS: 1011459, 12288, RN102671443, and RN101191104;
LOCATION: corner of Sellers and West Road, Houston, Harris
County, Texas; TYPE OF FACILITY: public water system; RULES
VIOLATED: 30 TAC §290.109(c)(2) and (g) and §290.122(c), and
THSC, §341.033(d), by failing to collect and submit routine monthly
water samples from the site for bacteriologica anaysis and by
failing to provide public notice of the sampling deficiencies; 30 TAC
§290.45(b)(1)(A)(i), and THSC, §341.0315(c), by failing to provide
a well capacity of 1.5 gallons per minute per connection; 30 TAC
§290.45(b)(1)(A)(ii) and §290.43(d)(3), and THSC, §341.0315(c),
by failing to provide a pressure tank capacity of 50 gallons per
connection, and failing to provide the pressure tank with facilities
for maintaining the air-water-volume at the design water level and
working pressure; 30 TAC §290.46(r) and §290.110(b)(4), by failing
to maintain a minimum free chlorine residua of 0.2 milligrams
per liter in the far reaches of the distribution system, and failing to
provide aminimum pressure of 35 pounds per square inch throughout
the distribution system under normal operating conditions; 30 TAC
§290.46(f)(3)(B)(iii), (D)(ii), and (n)(2), and §290.121(a), by failing
to make an accurate and up-to-date map of the distribution system,

a microbiological monitoring plan, and records of disinfectant
residual monitoring results and pressure tank inspections available
for review; 30 TAC 8§8§290.41(c)(3)(O), 290.42(e)(5), 290.43(e),
and 290.46(m) and (t), by failing to provide the well site with a
locked, intruder-resistant fence, failing to house the hypochlorination
solution containers and pumps in a secure enclosure, failing to post
a legible system ownership sign at each of the production, treatment,
and storage facilities with an emergency telephone number where a
responsible official could be contacted, and failing to maintain the
general appearance of the site's facilities and equipment; 30 TAC
§290.44(d)(4), by failing to provide an accurate metering device at
each residential connection for the accumulation of water usage data;
30 TAC 8§290.44(d)(5), by failing to provide the water system with
sufficient valves and blowoffs so that necessary repairs could be made
without undue interruption of service over any considerable area and
for flushing the system when required; 30 TAC §290.46(¢)(3)(A) and
THSC, §341.033(a), by failing to operate the system under the direct
supervision of awater works operator who holds a class D, or higher,
license; 30 TAC §290.41(c)(1)(F), by failing to secure a sanitary
control easement for all property within 150 feet of the well location;
30 TAC §290.274, by failing to distribute consumer confidence reports
and certify the executive director that the reports were distributed;
30 TAC 8§290.51(a)(6), by failing to pay public hedth service fees;
and 30 TAC §291.93(3), by failing to submit awritten planning report
to the executive director that clearly explained how the site would
provide the expected service demands to the remaining areas within
the boundaries of its certificated ares; PENALTY: $5,100; STAFF
ATTORNEY: Sarah Utley, Litigation Division, MC R-13, (210)
403-4017; REGIONAL OFFICE: Houston Regiona Office, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767- 3500.

(12) COMPANY: Satina, Inc. dba Donna' s Food Market; DOCKET
NUMBER: 2003-1117-PST-E; TCEQ ID NUMBERS: 26914 and
RN102432390; LOCATION: 255 Peyton Drive, Beaumont, Jeffer-
son County, Texas,; TYPE OF FACILITY: convenience store with
retail sales of gasoling; RULES VIOLATED: 30 TAC §115.244(1)
and (3) and THSC, 8§382.085(b), by falling to conduct daily and
monthly inspections of the Stage Il vapor recovery system; 30 TAC
8334.50(b)(2)(A) and (2)(A)(ii)(1) and TWC, §26.3475(c)(1), by fail-
ing to provide proper release detection for the UST system and failing
to perform tightness testing for al piping; 30 TAC §334.49(c)(2)(C)
and TWC, §26.3475(d), by failing to conduct regular inspections
of an impressed cathodic protection system at least once every 60
days; 30 TAC §334.48(c), by failing to conduct inventory control
for all the USTs involved in the retail sales of petroleum substances
used as motor fuel; 30 TAC §334.7(d)(3) and TWC, §26.346(a), by
failing to provide notice of any change in the operator information
to the TCEQ within 30 days of the change; 30 TAC §115.246(1),
(3), (5), and 8115.248(1) and (2), and THSC, §382.085(b), by failing
to maintain maintenance records, Stage Il test results, a copy of the
Cdlifornia Air Resource Board Executive Order, documentation of a
certified Stage |1 facility representative, and proof of Stage Il training
for al employees at the station; and 30 TAC 8§115.245(2) and THSC,
§382.085(b), by failing to successfully perform annual pressure decay
testing within the preceding 12 months; PENALTY: $18,150; STAFF
ATTORNEY: Lindsay Andrus, Litigation Division, MC 175, (512)
239-4761; REGIONAL OFFICE: Beaumont Regiona Office, 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(13) COMPANY: Texas God Bless, Inc. dba Lucky Stop Grocery;
DOCKET NUMBER: 2003- 0394-PST-E; TCEQ ID NUMBERS:
5572 and RN101436251; LOCATION: 5001 Fairway Drive, Alvin,
Brazoria County, Texas, TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance for
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taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising from
the operation of the petroleum USTs; PENALTY: $1,050; STAFF
ATTORNEY: Sarah Utley, Litigation Division, MC R-13, (210)
403-4017; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767- 3500.

(14) COMPANY: Worash Petroleum, Inc. dba N & B Fina 2;
DOCKET NUMBER: 2004-0392- PST-E; TCEQ ID NUMBERS:
52781 and RN102276219; LOCATION: 12950 Coit Road, Dallas,
Dalas County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULES VIOLATED: 30 TAC 8115.244(1)
and (3) and THSC, 8§382.085(b), by failing to conduct daily and
monthly inspections of the Stage Il vapor recovery system; 30 TAC
§115.242(3)(J) and THSC, 8382.085(b), by failing to maintain the
Stage || vapor recovery system in proper operating condition; 30 TAC
8334.22(a) and TWC, 85.702, by failing to pay outstanding UST
fees, including penalties and interest; PENALTY: $7,200; STAFF
ATTORNEY: Wendy Cooper, Litigation Division, MC R-4, (817)
588-5867; REGIONAL OFFICE: Dallas-Fort Worth Regional Office,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

TRD-200500797

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: February 22, 2005

¢ ¢ ¢

Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmenta Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), 87.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall alow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in thiscaseis April
4, 2005. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AQO is available for public inspection at both
the commission’ scentral office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regiona office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must bereceived by 5:00 p.m. on April 4, 2005. Comments may also
be sent by facsimile machine to the attorney at (512) 239-3434. The
designated attorney is available to discuss the AO and/or the comment
procedure at the listed phone number; however, §7.075 provides that
comments on an AO should be submitted to the commission in writ-

ing.

(1) COMPANY: A. Schulman, Inc.; DOCKET NUMBER: 2003-0156-
IWD-E; TCEQ ID NUMBERS:; 00337-000 and RN101518533; LO-
CATION: Thomas Street east of Farm-to-Market Road 105, Orange,
Orange County, Texas, TYPE OF FACILITY: carbon black distribu-
tion plant with a wastewater treatment facility; RULES VIOLATED:
30 TAC 8305.125(1), TCEQ Permit Number 00337-000, Effluent Lim-
itations and Monitoring Requirements Numbers 1 and 2, and TWC,
§26.121(a), by failing to comply with the permitted effluent limits;
PENALTY: $21,723; STAFF ATTORNEY: Gitanjali Yadav, Litigation
Division, MC 175, (512) 239-2029; REGIONAL OFFICE: Beaumont
Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1892,
(409) 898-3838.

(2) COMPANY: Bellaire Food Store, Inc. dba Shop N Go No. 2;
DOCKET NUMBER: 2003-0763- PST-E; TCEQ ID NUMBERS:
33042 and RN101444388; LOCATION: 8540 Bellaire Boulevard in
Houston, Harris County, Texas, TYPE OF FACILITY: convenience
store with gasoline pumps;, RULES VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising
from the operation of underground storage tanks (USTS); PENALTY:
$1,900; STAFF ATTORNEY: Sarah Utley, Litigation Division, MC
R-13, (210) 403-4017; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767- 3500.

(3) COMPANY: Khun Heng dba Billys Beer & Wine; DOCKET
NUMBER: 2004-1007-PST-E; TCEQ ID NUMBERS: 71934 and
RN102785490; LOCATION: 1405 East Highway 276, West Tawakoni,
Hunt County, Texas, TYPE OF FACILITY: store with retail sales of
gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b), by failing
to demonstrate financia assurance for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum
storage tanks, PENALTY: $1,050; STAFF ATTORNEY: Justin
Lannen, Litigation Division, MC R-4, (817) 588-5927; REGIONAL
OFFICE: Ddlas-Fort Worth Regiona Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(4) COMPANY: Little River Materids, Inc.; DOCKET NUMBER:
2004-1075-WQ-E; TCEQ ID NUMBER: RN104321872; LOCA-
TION: 4734 South Highway 77, Minerva, Milam County, Texas;
TYPE OF FACILITY: sand and gravel pit; RULES VIOLATED: 30
TAC §281.25(a)(4) and 40 Code of Federa Regulations, §122.26(a),
by failing to obtain authorization to discharge storm water associated
with industrial activity to waters in the state; PENALTY: $10,000;
STAFF ATTORNEY: Justin Lannen, Litigation Division, MC R-4,
(817) 588-5927; REGIONAL OFFICE: Waco Regiona Office,
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254)
751-0335.

(5) COMPANY: Mayfar 5 Water Company; DOCKET NUM-
BER: 2004-0853-PWS-E; TCEQ ID NUMBERS: 0710147 and
RN101457182; LOCATION: Canutillo, El Paso County, Texas;
TYPE OF FACILITY: public water supply; RULES VIOLATED:
30 TAC 8§290.46(e)(3)(A), by failing to have the facility under the
direct supervision of a certified operator holding a valid grade D or
higher operator’s certificate; and 30 TAC §290.51(a)(3), by failing
to pay outstanding public health service fees; PENALTY: $300;
STAFF ATTORNEY: Jeffrey Huhn, Litigation Division, MC 175,
(512) 239- 5111; REGIONAL OFFICE: El Paso Regional Office, 401
East Franklin Avenue, Suite 560, El Paso, Texas 79901-1206, (915)
834-4949.

(6) COMPANY: Nasir Mughal; DOCKET NUMBER: 2003-1332-
PST-E; TCEQ ID NUMBER: 5474 and RN101873081; LOCATION:
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1819 61st Street, Galveston, Galveston County, Texas, TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC 8§115.242(9), and Texas Health and Safety
Code (THSC), §382.085(b), by failing to post operating instructions
conspicuously on the front of each dispenser equipped with a Stage
Il system; and 30 TAC 8§115.246(1), (3) - (6), and (7)(A), and
THSC, §382.085(b), by failing to maintain Stage Il records on site
and immediately available for review upon request by authorized
representatives of the TCEQ or any local air pollution control program
with jurisdiction; PENALTY: $4,280; STAFF ATTORNEY: Lindsay
Andrus, Litigation Division, MC 175, (512) 239-4761; REGIONAL
OFFICE: Houston Regiona Office, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(7) COMPANY: North American Recovery Services, Inc.;
DOCKET NUMBER: 2004-0710-MSW- E; TCEQ ID NUM-
BER: RN104154554; LOCATION: 9002 Sheldon Road, Houston,
Harris County, unauthorized landfill in Qilton, Webb County, Texas;
TYPE OF FACILITY: salvage business; RULES VIOLATED: 30 TAC
§330.5, by contracting for the disposal of municipa solid waste at the
site, an unauthorized landfill in Oilton, Webb County; PENALTY:
$7,500; STAFF ATTORNEY: Wendy Cooper, Litigation Division,
MC R-4, (817) 588-5867; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500; Laredo Regional Office, 1403 Seymour, Suite 2, Laredo,
Texas 78040-8752, (956) 791-6716.

(8) COMPANY: SIKR, Inc. dbaSteve' sTexaco; DOCKET NUMBER:
2004-1206-PST-E; TCEQ ID NUMBERS: 25999 and RN101722528;
LOCATION: 110 North 23rd Street, Canyon, Randall County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULESVIOLATED: 30 TAC §37.815(a) and (b), by failing to demon-
strate continuous financial assurance for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of its USTS;
PENALTY: $1,050; STAFF ATTORNEY: Jeffrey Huhn, Litigation Di-
vision, MC 175, (512) 239-5111; REGIONAL OFFICE: Amarillo Re-
gional Office, 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806)
353-9251.

(9) COMPANY: Steve Eller dba Spencer Mobil; DOCKET NUMBER:
2001-1113-PST-E; TCEQ ID NUMBERS: 32214 and RN101847168;
LOCATION: 601 Spencer Highway, Houston, Harris County, Texas,
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULESVIOLATED: 30 TAC §37.815(a) and (b), by failing to demon-
strate acceptable financial assurance for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of the petro-
leum UST; PENALTY: $970; STAFF ATTORNEY: Sarah Utley, Lit-
igation Division, MC R-13, (210) 403-4017; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(10) COMPANY: Suntex Fuller Corporation and Fuller Utilities
Corporation; DOCKET NUMBER: 2002-1057-MWD-E; TCEQ
ID NUMBER: CN600695290 and CN602733081; LOCATION:
Savannah Plantation Drive, approximately 0.4 miles south of the
intersection of FM Road 1462 and Savannah Plantation Drive near
Alvin, Brazoria County, Texas, TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §26.121(a), by
failing to obtain authorization to dispose of sewage from the facility
onto land adjacent to Chocolate Bayou in Segment Number 1108 of
the San Jacinto-Brazos Coastal Basin; PENALTY: $26,600; STAFF
ATTORNEY: Deborah A. Bynum, Litigation Division, MC 175, (512)
239-1976; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(11) COMPANY: United Petroleum Transports, Inc.; DOCKET
NUMBER: 2003-0552-PST-E; TCEQ ID NUMBER: RN100847581,
LOCATION: 10304 North Lamar Boulevard, 4607 Loyola Lane,
310 East Rundberg Lane, Austin, Travis County, and 500 Terminal
Road, Georgetown, Williamson County, Texas; TY PE OF FACILITY:
fuel distributor; RULES VIOLATED: 30 TAC §334.5(b)(1)(A), by
depositing a regulated substance into USTs, which did not have
valid, current TCEQ ddlivery certificates; PENALTY: $7,000; STAFF
ATTORNEY: Rebecca Nash Petty, Litigation Division, MC 175, (512)
239-3693; REGIONAL OFFICE: Austin Regiona Office, 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

TRD-200500796

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: February 22, 2005

¢ ¢ 14
Notice of Water Quality Applications

The following notices were issued during the period of February
15,2005 through February 22, 2005.

Thefollowing require the applicantsto publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for acontested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAY SOF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

THE CITY OF AGUA DULCE has applied for a renewal of TPDES
Permit No. 10140-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 160,000 gal-
lons per day. The facility is located approximately 800 feet east of
Farm-to-Market Road 70 and approximately 550 feet south of State
Highway 44 in Nueces County, Texas.

EDWARDS CONSTRUCTION has applied for amajor amendment to
Permit No. 14132-001, to authorize an increase in the daily average
flow from 3,000 gallons per day to 10,000 gallons per day and to in-
crease the acreage irrigated from 5 acres to 7 acres. This permit will
not authorize a discharge of pollutantsinto watersin the State. The fa
cility and disposal site are located 2,500 feet south of the intersection
of Farm-to-Market Road 2906 and Garrett Road, 8,000 feet south of
the Sabine River and 2.4 miles southwest of the Easton community in
Gregg County, Texas.

HARRIS COUNTY WATER CONTROL & IMPROVEMENT DIS-
TRICT NO. 133 hasapplied for anew permit, proposed Texas Pollutant
Discharge Elimination System (TPDES) Permit No. WQ0014538001,
to authorize the discharge of treated domestic wastewater at an annual
average flow not to exceed 3,000,000 gallons per day. Thisfacility was
previously permitted as TPDES Permit No. 11153-001 which expired
on March 1, 2004. Thefacility islocated at 7415 Smiling Wood L ane,
at theintersection of Bauerlein Drive and Smiling Wood Lanein Harris
County, Texas.

CITY OF KARNESCITY has applied for arenewal of TPDES Permit
No. 10352-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 410,000 gallons per
day. Thefacility islocated approximately 0.88 mile north of the inter-
section of U.S. Highway 181 and Farm-to-Market Road 1144 in Karnes
County, Texas.

CITY OF KARNESCITY has applied for arenewal of TPDES Permit
No. 10352-002, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 92,000 gallons per
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day. The facility is located approximately 0.5 mile southeast of the
intersection of State Highway 80 and Farm-to-Market Road 1144 in
Karnes County, Texas.

CITY OF KENEDY has applied for a renewal of TPDES Permit No.
10746-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 983,000 gallons per day.
The facility islocated approximately 500 feet east of Farm-to-Market
Road 792 and 600 feet north of Main Street in the City of Kenedy in
Karnes County, Texas.

LAKE TRAVIS INDEPENDENT SCHOOL DISTRICT has applied
for arenewal of Permit No. 12920-003, which authorizes the disposal
of treated domestic wastewater at a volume not to exceed a daily av-
erage flow of 10,500 gallons per day via subsurface drainfields with
a minimum area of 70,000 square feet. This permit will not autho-
rize adischarge of pollutants into waters in the State. The facility and
disposal site are located approximately 1,300 feet southeast of Ranch
Road 620, 1.9 miles west of Mansfield Dam in Travis County, Texas.

SAN ANTONIO RIVER AUTHORITY has applied for anew permit,
proposed Texas Pollutant Discharge Elimination System (TPDES) Per-
mit No. WQ0010749006, to authorize the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 150,000 gallons
per day. The facility islocated 1,900 feet southeast of the intersection
of U.S. Highway 181 South and Richter Road in Bexar County, Texas.

SUBLIGHT ENTERPRISES, INC. has applied for a renewal of
TPDES Permit No. 11096-001, which authorizes the discharge of
treated domestic wastewater at a daily average flow not to exceed
9,000 gallons per day. The facility is located approximately 200 feet
north of U.S. Highway 181 and approximately 3/4 mile southwest of
theintersection of Farm-to-Market Road 893 (Portland Road) and U.S.
Highway 181 in the City of Portland in San Patricio County, Texas.

CITY OF VENUS has applied for a renewa of TPDES Permit No.
10883-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 175,000 gallons per day.
The facility islocated approximately 0.5 mile northwest of the City of
Venus at a point approximately 500 feet north of U.S. Highway 67 and
approximately 200 feet west of Farm-to- Market Road 157 in Johnson
County, Texas.

TRD-200500814

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: February 23, 2005

¢ L4 L4
Proposed Enforcement Orders

The Texas Commission on Environmenta Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this caseis April 4, 2005.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and

Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional noticeis not required if changes to an AO are made in response
to written comments.

A copy of each proposed AQO is available for public inspection at both
thecommission’scentral office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed asfollows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s centra office at PO. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 4, 2005.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: BP Pipelines (North America) Inc.; DOCKET NUM-
BER: 2004-1143-AlR-E; IDENTIFIER: Regulated Entity Identifica-
tion Number (RN) 103047833; LOCATION: Deer Park, Harris County,
Texas, TYPE OF FACILITY: ethylene meter skid; RULE VIOLATED:
30 TAC 8106.355(2) and THSC, §382.085(b), by failing to prevent
unauthorized emissions of ethylene; PENALTY: $2,000; ENFORCE-
MENT COORDINATOR: Trina Grieco, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(2) COMPANY: Bodin Concrete L.P. dba Bodin Concrete Co,;
DOCKET NUMBER: 2004-1921-PST-E; IDENTIFIER: Petro-
leum Storage Tank (PST) Facility Identification Number 63336,
RN102070687; LOCATION: Rowlett, Dalas County, Texas, TYPE
OF FACILITY: concrete mixing and transport; RULE VIOLATED:
30 TAC 8334.50(b)(1)(A) and the Code, §26.3475(c)(1), by failing
to ensure that al tanks are monitored for releases; PENALTY:
$1,920; ENFORCEMENT COORDINATOR: Judy Kluge, (817)
588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(3) COMPANY: Chemcentral Southwest, L.P; DOCKET NUMBER:
2004-1595-A1R-E; IDENTIFIER: Air Account Number HG0979B,
RN102341880; LOCATION: Houston, Harris County, Texas, TYPE
OF FACILITY: chemical distribution; RULE VIOLATED: 30 TAC
§115.212(a)(1)(A) - (C) and THSC, §382.085(b), by failing to control
volatile organic compounds (VOCs) during loading and unloading;
and 30 TAC 8116.115(c), Air Permit Number C-8544, and THSC,
§382.085(b), by failing to conduct fugitive monitoring of vaves in
VOC service, by failing to maintain records that show the dates and
time of corrective actions taken to repair components, and by failing
to limit the handling of chemicals to those on the list provided with
Air Permit Number C-8544; PENALTY: $15,030; ENFORCEMENT
COORDINATOR: Michael Limos, (512) 239-5839; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(4) COMPANY: Conroe Crown Oaks, Ltd.; DOCKET NUMBER:
2004-1045-WQ-E; IDENTIFIER: Texas Pollutant Discharge Elim-
ination System (TPDES) Genera Permit Number TXR158397;
LOCATION: Montgomery, Montgomery County, Texas, TYPE OF
FACILITY: residential subdivision construction site; RULE VIO-
LATED: TPDES Genera Permit Number TXR158397 and the Code,
§26.121(a), by failing to maintain al erosion and sediment control
measures, PENALTY: $2,500; ENFORCEMENT COORDINATOR:
Kim Moraes, (713) 767-3520; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
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(5) COMPANY: City of Dalas; DOCKET NUMBER: 2004-
1484-AIR-E; IDENTIFIER: Air Account Number DB5077A,
RN100752146; LOCATION: Dallas, Dallas County, Texas; TY PE OF
FACILITY: municipal solid waste landfill with gas processing; RULE
VIOLATED: 30 TAC §122.146(2) and THSC, §382.085(b), by failing
to submit the Annual Title V Compliance Certification; and 30 TAC
§122.145(2)(C) and THSC, §382.085(b), by failing to submit a devia-
tion report; PENALTY: $1,232; ENFORCEMENT COORDINATOR:
Jaime Garza, (956) 425-6010; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(6) COMPANY: Diamond Shamrock Refining Company L.P.
dba Diamond Shamrock McKee Plant; DOCKET NUMBER:
2004-1645-MLM-E; IDENTIFIER: Waste Disposa Well Permit
Numbers 020, 225, and 226, RN100210517; LOCATION: Sunray,
Moore County, Texas, TYPE OF FACILITY: petroleum refining;
RULE VIOLATED: 30 TAC §8§331.7(a), 335.2, and 335.43, 40 Code
of Federa Regulations (CFR) §270.1, and the Code, §27.011, by
failing to prevent the unauthorized injection of characteristically
hazardous waste containing benzene into non-hazardous storage
tanks and then into non-hazardous waste disposal wells; PENALTY:
$15,120; ENFORCEMENT COORDINATOR: Harvey Wilson, (512)
239-0321; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(7) COMPANY: Dupre Transport, Inc.; DOCKET NUMBER: 2004-
2046-PST-E; IDENTIFIER: RN104420419; LOCATION: Carrollton,
Denton County, Texas; TY PE OF FACILITY: fuel distribution; RULE
VIOLATED: 30 TAC §334.5(b)(1)(A), by failing to ensure that the
owner or operator had avalid, current delivery certificate; PENALTY:
$3,200; ENFORCEMENT COORDINATOR: Jaime Garza, (956) 425-
6010; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(8) COMPANY: Exxon Mobil Corporation;, DOCKET NUMBER:
2003-1185-AlR-E; IDENTIFIER: Air Account Number HG0232Q,
RN102579307; LOCATION: Baytown, Harris County, Texas; TYPE
OF FACILITY: petroleum refinery; RULE VIOLATED: 30 TAC
§116.715(a), Permit Number 18287, and THSC, §382.085(b), by fail-
ing to conduct semi-annua grab sampling; 30 TAC §101.20(a)(1)(b)
and §116.715(a) and THSC, §382.085(b), by failing to notify the
TCEQ after thediscovery of an emission vent; and THSC, §382.085(b),
by failing to prevent unauthorized emissions, PENALTY: $47,185;
ENFORCEMENT COORDINATOR: Tel Croston, (512) 239-5757;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(9) COMPANY: City of Gainesvillee DOCKET NUMBER:
2004-2004-PST-E; IDENTIFIER: PST Facility Identification Number
32626, RN102433901; LOCATION: Gainesville, Cooke County,
Texas; TYPE OF FACILITY: vehicle refueling station; RULE VIO-
LATED: 30 TAC §37.815(a) and (b), by failing to provide acceptable
financial assurance; PENALTY: $1,050; ENFORCEMENT COORDI-
NATOR: Brent Hurta, (512) 239-6589; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(10) COMPANY: Lufkin Industries, Inc. dbaL ufkin Industries Qilfield
Division; DOCKET NUMBER: 2004-1688-AlR-E; IDENTIFIER:
Air Account Number AC0028T, Air Operating Permit Number 1852,
RN100213453; LOCATION: Lufkin, Angelina County, Texas, TY PE
OF FACILITY: surface coating and fabrication; RULE VIOLATED:
30 TAC §122.143(4) and 8122.146(2) and THSC, §382.085(b), by
failing to timely submit the annual permit compliance certification;
PENALTY: $1,500; ENFORCEMENT COORDINATOR: Susan
Longenecker, (512) 239-0968; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(11) COMPANY: Julie Nguyen dbaM & J Market; DOCKET NUM-
BER: 2004-0567-PST-E; IDENTIFIER: PST Fecility Identification
Number 8058, RN102307527; LOCATION: Beaumont, Jefferson
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoling; RULE VIOLATED: 30 TAC §334.49(c)(2)(c) and
(4) and the Code, §26.3475(d), by failing to regularly inspect the
cathodic protection system; 30 TAC 8334.50(b)(1)(A), (2)(A)(1)(I11),
and (d)(1)(B)(ii), and the Code, §26.3475(a) and (c)(1), by failing to
perform a tightness test on the system piping and by failing to keep
records of inventory control; and 30 TAC 8334.8(c)(5)(C) and the
Code, 826.3475(a), by failing to physically label al tank fill pipes;
PENALTY: $5,440; ENFORCEMENT COORDINATOR: Michagl
Meyer, (512) 239-4492; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1892, (409) 898-3838.

(12) COMPANY: Jim Strong dba Papa s Market; DOCKET NUM-
BER: 2004-0597-PST-E; IDENTIFIER: PST Fecility Identification
Number 18253; LOCATION: Skidmore, Bee County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline
RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (2) and the Code,
§26.3475, by failing to monitor underground storage tanks (USTS)
for releases and by failing to monitor the piping of the UST system
to detect releases, PENALTY: $3,600; ENFORCEMENT COORDI-
NATOR: Chad Blevins, (512) 239-6017; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(13) COMPANY: Rogelio Ramirez dba Pepe's Drive In No. 2;
DOCKET NUMBER: 2004-1761-PST-E; IDENTIFIER: PST Facility
Identification Number 48945, RN101685071; LOCATION: La
Blanca, Hidalgo County, Texas, TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to provide acceptable financial assur-
ance; PENALTY: $2,100; ENFORCEMENT COORDINATOR: Jil
McNew, (512) 239-0560; REGIONAL OFFICE: 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.

(14) COMPANY: Petro Stopping Centers, L.P. dbaPetro Stopping Cen-
ter 50; DOCKET NUMBER: 2004-1947-AlIR-E; IDENTIFIER: Air
Account Number EE1094B, RN102418142; LOCATION: Vinton, El
Paso County, Texas; TY PE OF FACILITY: convenience store with re-
tail sales of gasoline; RULE VIOLATED: 30 TAC §114.100(a) and
THSC, §382.085(b), by failing to meet the 2.7% by weight minimum
oxygen content of gasoling; PENALTY: $816; ENFORCEMENT CO-
ORDINATOR: Kensley Greuter, (512) 239-2520; REGIONAL OF-
FICE: 401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-
1206, (915) 834-4949.

(15) COMPANY: Pilot Travel CentersLLC dbaPilot Point Travel Cen-
ter 435; DOCKET NUMBER: 2004-1948-AlIR-E; IDENTIFIER: Air
Account Number EE2327R, RN103125605; LOCATION: Anthony, El
Paso County, Texas; TY PE OF FACILITY: convenience store with re-
tail sales of gasoline; RULE VIOLATED: 30 TAC §114.100(a) and
THSC, §382.085(b), by failing to meet the minimum oxygen content
requirement of 2.7% by weight for gasoline; PENALTY: $800; EN-
FORCEMENT COORDINATOR: Ruben Soto, (512) 239-4571; RE-
GIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso,
Texas 79901-1206, (915) 834-4949.

(16) COMPANY: City of Shepherd, DOCKET NUMBER:
2004-0738-WQ-E; IDENTIFIER: TPDES Permit Number 11380-001;
LOCATION: Shepherd, San Jacinto County, Texas; TY PE OF FACIL-
ITY: wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1),
TPDES Permit Number 11380-001, and the Code, §26.121(a), by
failing to comply with permitted effluent limits for total ammonia
nitrogen; PENALTY: $2,620; ENFORCEMENT COORDINATOR:
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Larry King, (512) 239-7037; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(17) COMPANY: Randy C. Matochadba Star ExpressLube; DOCKET
NUMBER: 2004-1041-PST-E; IDENTIFIER: PST Registration Num-
ber 58244, RN101894467; LOCATION: El Campo, Wharton County,
Texas; TYPE OF FACILITY: lubrication store with retail sales of gaso-
line; RULE VIOLATED: 30 TAC §37.815(a) and (b), by failing to
demonstrate acceptable financial assurance; PENALTY: $1,900; EN-
FORCEMENT COORDINATOR: Daniel Siringi, (409) 898-3838; RE-
GIONAL OFFICE: 5425 Polk Avenue, SuiteH, Houston, Texas 77023-
1486, (713) 767-3500.

(18) COMPANY: Sunoco, Inc. (R&M); DOCKET NUMBER:
2004-1624-AIR-E; IDENTIFIER: Air Account Number HG0621B,
Air Permit Number 4157A, RN103773206; LOCATION: Pasadena,
Harris County, Texas; TYPE OF FACILITY: chemical plant; RULE
VIOLATED: 30 TAC 8§116.115(c), Air Permit Number 4157A, and
THSC, 8§382.085(b), by failing to prevent the unauthorized emission
of a highly reactive VOC; PENALTY: $3,625; ENFORCEMENT
COORDINATOR: Catherine Sherman, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(19) COMPANY: Saidul Kabir dba Super Stop 3; DOCKET NUM-
BER: 2004-1832-PST-E; IDENTIFIER: PST Facility Identification
Number 39070, RN103026951; LOCATION: Henderson, Rusk
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; and 30
TAC §334.22(a) and the Code, 85.702, by failing to pay outstanding
UST fees; PENALTY: $5,250; ENFORCEMENT COORDINATOR:
Melissa Keller, (512) 239-1768; REGIONAL OFFICE: 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(20) COMPANY: Three Stars Aviation, L.L.C. dba Town & Country
Airpark; DOCKET NUMBER: 2004-1898-PST-E; IDENTIFIER: PST
Facility Identification Number 56859, RN102277076; LOCATION:
Lubbock, Lubbock County, Texas, TYPE OF FACILITY: private air
park service with retail sales of gasoline; RULE VIOLATED: 30 TAC
§37.815(a) and (b), by failing to demonstrate acceptable financial
assurance; PENALTY: $1,600; ENFORCEMENT COORDINATOR:
Lynley Doyen, (512) 239-1364; REGIONAL OFFICE: 4630 50th
Street, Suite 600, Lubbock, Texas 79414-3520, (806) 796-7092.

(21) COMPANY: Travis Richardson as Executor of the Estate
of Carrell Richardson dba River Oaks Water System; DOCKET
NUMBER: 2004-1703-PWS-E; IDENTIFIER: Public Water Supply
Number 0360090, RN101195519; LOCATION: Baytown, Chambers
County, Texas; TYPE OF FACILITY: public water supply; RULE VI-
OLATED: 30 TAC §290.109(c)(2)(A) and (3), (f)(1)(A), and (g), and
§290.122(c), and THSC, §341.033(d), by failing to collect and submit
routine water samples for bacteriological analysis, by exceeding the
non-acute maximum contaminant level for microbial contamination,
by failing to take the appropriate number of repeat samples, by failing
to provide public notice, and by failing to take additiona routine
samples; PENALTY: $1,420; ENFORCEMENT COORDINATOR:
Laurie Eaves, (512) 239-4495; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(22) COMPANY: W W Cattle Feeds, Inc. dba W W Cattle Feeds;
DOCKET NUMBER: 2004-1848-MLM-E; IDENTIFIER: Compost
Facility Notification Number 47026, RN100756931; LOCATION:
Poolville, Parker County, Texas; TYPE OF FACILITY: anima feed
production; RULE VIOLATED: 30 TAC §335.4(2), by failing to
prevent the disposal of industrial solid waste; and 30 TAC 8332.4(2),

by failing to compost materid in a sanitary manner; PENALTY:
$5,500; ENFORCEMENT COORDINATOR: Jaime Garza, (956)
425-6010; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(23) COMPANY: Weirich Bros, Inc.; DOCKET NUMBER:
2004-1072-WQ-E; IDENTIFIER: Storm Water Permit Identification
Number TXR05R713, RN103786729; LOCATION: Fredericksburg,
Gillespie County, Texas, TYPE OF FACILITY: sand and gravel
mining operation; RULE VIOLATED: 30 TAC §281.25(a)(4) and 40
CFR 8122.26(a), by failing to obtain authorization to discharge storm
water associated with industrial activity; PENALTY: $1,900; EN-
FORCEMENT COORDINATOR: Kendley Greuter, (512) 239-2520;
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.

(24) COMPANY: Wallie Jean Wilson dba Wilsons Corner; DOCKET
NUMBER: 2004-1941-PST-E; IDENTIFIER: PST Fecility Identifi-
cation Number 59183, RN102267671; LOCATION: Nacogdoches,
Nochgdoches County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULE VIOLATED: 30 TAC 8§37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $950; ENFORCEMENT COORDINATOR: Daniel
Siringi, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1892, (409) 898-3838.

(25) COMPANY: Wyman-Gordon Forgings LP; DOCKET NUM-
BER: 2004-0860-IWD-E; IDENTIFIER: TPDES Permit Number
01402, RN100217413; LOCATION: Cypress, Harris County, Texas;
TYPE OF FACILITY: wastewater treatment; RULE VIOLATED:
30 TAC 8305.125(1), TPDES Permit Number 01402, and the Code,
§26.121(a), by failing to comply with the whole effluent toxicity
seven day chronic no observed effect concentration limit of 59%
for pimephales promelas;, PENALTY: $26,500; ENFORCEMENT
COORDINATOR: Laurie Eaves, (512) 239-4495; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

TRD-200500743

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: February 16, 2005

¢ ¢ ¢

Proposed Enforcement Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which inthiscaseis April 11, 2005.
Section 7.075 also requires that the commission promptly consider any
written comments received and that the commission may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Headlth and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional noticeis not required if changes to an AO are made in response
to written comments.
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A copy of each proposed AQO is available for public inspection at both
thecommission’scentral office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cableregional officelisted asfollows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at PO. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on April 11, 2005.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are availabl e to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: Jaime Ramirez dba A's Food Store; DOCKET
NUMBER: 2004-1614-PST-E; IDENTIFIER: Petroleum Storage
Tank (PST) Facility Identification Number 45799, Regulated Entity
Reference Number (RN) 101680494; LOCATION: McAllen, Hidalgo
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b),
by failing to demonstrate acceptable financial assurance; PENALTY:
$2,850; ENFORCEMENT COORDINATOR: Harvey Wilson, (512)
239-0321; REGIONAL OFFICE: 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(2) COMPANY: Akber Ali Virani dba Airwood Grocery; DOCKET
NUMBER: 2004-1777-PST-E; IDENTIFIER: PST Facility Iden-
tification Number 53750, RN101853711; LOCATION: Baytown,
Harris County, Texas, TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC 837.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $1,640; ENFORCEMENT COORDINATOR: Lynley
Doyen, (512) 239-1364; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Benavides 1SD; DOCKET NUMBER: 2004-1623-
PST-E; IDENTIFIER: PST Fecility ldentification Number 18779,
RN101781839; LOCATION: Benavides, Duval County, Texas; TYPE
OF FACILITY: refueling facility for school district vehicles; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance; PENALTY: $1,600; ENFORCEMENT
COORDINATOR: Cari Bing, (512) 239-1445; REGIONAL OFFICE:
6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503,
(361) 825-3100.

(4) COMPANY: Zulfigar Ali Mehar dba Brookeland Country Mart;
DOCKET NUMBER: 2004-2063-PST-E; IDENTIFIER: PST Facility
Identification Number 8835, RN101783884; LOCATION: Brooke-
land, Sabine County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $2,850; ENFORCEMENT COORDINATOR: Daniel
Siringi, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1892, (409) 898-3838.

(5) COMPANY: Continental Cabinets Manufacturing, Inc.; DOCKET
NUMBER: 2004-1361-AIR-E; IDENTIFIER: Air Account Number
DB0621J, RN100221753; LOCATION: Lancaster, Dalas County,
Texas;, TYPE OF FACILITY: cabinet refinishing plant; RULE
VIOLATED: 30 TAC 8122.145(2)(C) and 8§122.146(2) and THSC,
§382.085(b), by failing to submit the annual compliance certification
and the semiannual deviation report; PENALTY: $1,540; ENFORCE-
MENT COORDINATOR: Tel Croston, (512) 239-5717; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(6) COMPANY: Steve Janssen dba Country Convenience; DOCKET
NUMBER: 2004-1342-PWS-E; IDENTIFIER: Public Water Supply
Number 1700627, RN101251593; LOCATION: Magnolia, Mont-
gomery County, Texas, TYPE OF FACILITY: transient hon-commu-
nity system; RULE VIOLATED: 30 TAC §290.109(c)(1)(A), (2)(A),
and (3)(A), and THSC, §341.033(d), by failing to take routine monthly
bacteriologica samples, by failing to collect and submit the proper
number of additional routine bacteriological samples, and by failing to
collect and submit repeat bacteriological samples; 30 TAC §290.122,
by failing to provide public notification for the microbial monitoring
violations; and 30 TAC §290.51(8)(3) and the Code, 8§5.702(a), by
failing to pay public heath service fees; PENALTY: $1,450; EN-
FORCEMENT COORDINATOR: Mauricio Olaya, (915) 834-4949;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(7) COMPANY: Frazier & Frazier Industries, Inc.; DOCKET
NUMBER: 2004-1985-AlR-E; IDENTIFIER: Air Account Number
L10010F, RN100835446; LOCATION: Coolidge, Limestone County,
Texas, TYPE OF FACILITY: iron foundry plant; RULE VIOLATED:
30 TAC 8101.4 and THSC, §382.085(a) and (b), by failing to prevent
an off-property nuisance condition; and 30 TAC 8§101.201(a)(1)(B)
and THSC, §382.085(b), by failing to report an emissions event;
PENALTY: $1,440; ENFORCEMENT COORDINATOR: Harvey
Wilson, (512) 239-0321; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(8) COMPANY: Kenneth Keith Goins, J.; DOCKET NUMBER:
2004-1752-MLM-E; IDENTIFIER: Municipal Solid Waste Unau-
thorized Site Number 455100043, RN104379789; LOCATION:
Silsbee, Hardin County, Texas; TYPE OF FACILITY: unauthorized
municipal waste site; RULE VIOLATED: 30 TAC 8111.201 and
THSC, §382.085(b), by failing to meet the exception for disposal fires;
and 30 TAC 8330.4(b), by failing to dispose of municipal waste at an
authorized facility; PENALTY: $1,000; ENFORCEMENT COORDI-
NATOR: John Barry, (409) 898-3838; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(9) COMPANY: HCFM, Inc. dbaHill Country Food Mart; DOCKET
NUMBER: 2004-1500-PST-E; IDENTIFIER: PST Facility Iden-
tification Number 10966, RN101499143; LOCATION: Burnet,
Burnet County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and
(b), by faling to demonstrate acceptable financial assurance; 30
TAC §334.50(a)(1)(A) and (b)(2)(A)()(I1I), by faling to provide
a release detection method to detect a release from any portion of
the underground storage tank (UST) system, by failing to monitor
the piping of the UST system and by failing to conduct the annual
performance test; 30 TAC 8§334.48(c), by failing to conduct inventory
control for all USTs; and 30 TAC §334.8(c)(4)(C) and (5)(A)(i) and
the Code, §26.3467(a), by failing to submit a new UST registration
and self-certification form and by failing to make available to any
common carrier a vaid delivery certificate; PENALTY: $7,560;
ENFORCEMENT COORDINATOR: Chad Blevins, (512) 239-6017;
REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.

(10) COMPANY: Liquid Environmental Solutions of Texas, L.P;
DOCKET NUMBER: 2004-1580-AlR-E; IDENTIFIER: Air Account
Number DB1564M, RN103002713; LOCATION: Dadllas, Dallas
County, Texas, TYPE OF FACILITY: grease trap waste processing;
RULE VIOLATED: 30 TAC §101.4 and THSC, §382.085(a) and (b),
by failing to prevent a nuisance condition; and 30 TAC §312.9 and
§330.32 and the Code, 85.702, by failing to pay outstanding waste
management sludge fees; PENALTY: $1,120; ENFORCEMENT
COORDINATOR: Kendey Greuter, (512) 239-2520; REGIONAL
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OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(11) COMPANY: Metro Petroleum Inc.; DOCKET NUMBER: 2004-
1749-PST-E; IDENTIFIER: RN104420500; LOCATION: Carrollton,
Denton County, Texas, TYPE OF FACILITY: fuel distributor; RULE
VIOLATED: 30 TAC §334.5(b)(1)(A), by failing to have avalid, cur-
rent delivery certificate; PENALTY: $6,840; ENFORCEMENT CO-
ORDINATOR: Judy Kluge, (817) 588-5800; REGIONAL OFFICE:
2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(12) COMPANY: Momin & SonsIncorporated dbaHearne Food Store;
DOCKET NUMBER: 2004-1658-PST-E; IDENTIFIER: PST Facility
Identification Number 14909, RN101665388; LOCATION: Hearne,
Robertson County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $2,850; ENFORCEMENT COORDINATOR: Suzanne
Walrath, (512) 238-2134; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(13) COMPANY: Mona Enterprises, Inc. dba Shop In Market;
DOCKET NUMBER: 2004-1735-PST-E; IDENTIFIER: PST Facility
Identification Number 27339, RN101782282; LOCATION: Houston,
Harris County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC 8§37.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $2,400;, ENFORCEMENT COORDINATOR: Trina
Grieco, (713) 767-3500; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(14) COMPANY: Sari M. Yousef dba Savannah Food & Déli;
DOCKET NUMBER: 2004-0692-PST-E; IDENTIFIER: PST Fecility
Identification Number 12656; LOCATION: Port Arthur, Jefferson
County, Texas; TYPE OF FACILITY: convenience store with retail
sdles of gasolineg RULE VIOLATED: 30 TAC 8§115.245(2) and
THSC, 8382.085(b), by failing to verify proper operation of the
Stage I equipment; 30 TAC §115.242(3) and THSC, §382.085(b),
by failing to maintain the Stage Il vapor recovery system (VRS); 30
TAC 8115.246(1), (4), and (5), and THSC, §382.085(b), by failing
to maintain a copy of the current Stage Il California Air Resource
Board Executive Order on site and available for review, by failing
to maintain proof of attendance and completion of the Stage Il VRS
training, and by failing to maintain a record of the results of testing
conducted at the station; 30 TAC §334.45(c)(3)(A), by failing to
install and maintain a secure anchor at the base of each Underwriters
Laboratories-listed emergency shutoff valve; 30 TAC §334.8(c)(5)(C),
by failing to permanently label all tank fill pipes; 30 TAC §334.7(d)(3),
by failing to amend, update, or change the registration information
to reflect the new owner/operator; 30 TAC 8§334.50(b)(1)(A) and
(d)(2)(B)(ii), and the Code, §26.3475(c), by failing to ensure that all
USTs are monitored for releases and by failing to reconcile inventory
control records on a monthly basis; 30 TAC §334.49(a), (c)(2)(C) and
(4), and the Code, §26.3475(d), by failing to equip the UST system
with corrosion protection, by failing to check the cathodic protection
rectifier, and by failing to inspect and test the corrosion protection
systems; PENALTY: $11,520; ENFORCEMENT COORDINATOR:
Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(15) COMPANY: R. J. Smelley Company, Inc. dba R. J. Smelley
Dairy; DOCKET NUMBER: 2004-1331-AGR-E; IDENTIFIER:
Texas Pollutant Discharge Elimination System (TPDES) Permit
Number 0002422000, RN101536886; LOCATION: Fort Worth,
Tarrant County, Texas;, TYPE OF FACILITY: confined animal
feeding operation; RULE VIOLATED: 30 TAC 8321.31(a), TPDES
Permit Number 0002422000, and the Code, 8§26.121(a), by failing

to prevent an unauthorized discharge of wastewater; PENALTY:
$1,250; ENFORCEMENT COORDINATOR: Laurie Eaves, (512)
239-4495; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(16) COMPANY: Henry Lim dba Sunshine Grocery; DOCKET
NUMBER: 2004-1852-PST-E; IDENTIFIER: PST Facility Identi-
fication Number 56433, RN101856342; LOCATION: Caney City,
Henderson County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULE VIOLATED: 30 TAC §334.49(a)
and the Code, §26.3475(d), by failing to equip the UST system with
corrosion protection; 30 TAC §334.50(b)(1)(A), (2)(A)(i) and (G),
and the Code, §26.3475(a), by failing to have a release detection
method capable of detecting releases, by failing to equip each separate
pressurized line with an automatic line leak detector, and by failing to
provide proper release detection; and 30 TAC §334.48(c), by failing
to implement an effective manual or automatic inventory control
procedure; PENALTY: $6,000; ENFORCEMENT COORDINATOR:
Judy Kluge, (817) 588-5800; REGIONAL OFFICE: 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(17) COMPANY: Teppco Crude Qil, LLC; DOCKET NUMBER:
2004-0947-AIR-E; IDENTIFIER: Air Account Number GBOOO6H,
RN102560182; LOCATION: Texas City, Galveston County, Texas,
TYPE OF FACILITY: crude oil terminal and storage; RULE VI-
OLATED: 30 TAC 8§115.112(a)(2)(E) and THSC, §382.085(b), by
failing to identify and repair a torn seal sock and the primary seal on
an external floating roof tank; 30 TAC §122.145(2) and §122.146(2)
and THSC, §382.085(b), by failing to submit an annua compliance
certification and by failing to include unauthorized emissions on the
semi-annual deviation report; and 30 TAC §101.201(b)(10) and THSC,
§382.085(b), by failing to include a feasible cause or the emissions
event; PENALTY: $3,959; ENFORCEMENT COORDINATOR: Tel
Croston, (512) 239-5717; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(18) COMPANY: Texas Department of Transportation; DOCKET
NUMBER: 2004-0976-MWD-E; |IDENTIFIER: TPDES Permit
Number 12024-001, RN102075918; LOCATION: Victoria, Vic-
toria County, Texas; TYPE OF FACILITY: wastewater treatment;
RULE VIOLATED: 30 TAC 8§305.125(1), TPDES Permit Number
12024-001, and the Code, §26.121(a), by failing to comply with
effluent limits; and 30 TAC 8§830.349, 30.399, 290.36, 305.53,
334.22(a), and 334.128(a), and the Code, §5.702, by failing to pay fees
associated with conference/seminar, postage, operator certification,
water quality permit application, water works operator certification,
and aboveground and UST registrations; PENALTY: $7,400; EN-
FORCEMENT COORDINATOR: David Van Soest, (512) 239-0468;
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.

(19) COMPANY: Waterside Corporation dba Bayview Maring;
DOCKET NUMBER: 2004-1849-PST-E; IDENTIFIER: PST Facility
Identification Number 64729, RN102434081; LOCATION: Rowlett,
Dallas County, Texas; TYPE OF FACILITY: convenience store with
retail sales of gasoline; RULE VIOLATED: 30 TAC 837.815(a)
and (b), by failing to demonstrate acceptable financial assurance;
PENALTY: $950; ENFORCEMENT COORDINATOR: Lynley
Doyen, (512) 239-1364; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

TRD-200500795

Paul C. Sarahan

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: February 22, 2005
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¢ ¢ ¢
Office of the Governor

Request for Grant Applications (RFA) for the Crime Stoppers
Assistance Fund Program

The Criminal Justice Division (CJD) of the Governor’s Officeis solic-
iting applications to provide grants to certified Crime Stoppers organi-
zations in Texas during the state fiscal year 2006 grant cycle.

Purpose: The purpose of the Crime Stoppers Assistance funding is to
enhance and assist the community’s efforts in solving serious crimes.

Available Funding: State funding isauthorized for these projects under
Article 102.013, Texas Code of Criminal Procedure, which designates
CJD as the funds administering agency. The source of funding is a
biennial appropriation by the Texas Legislature from funds collected
through court costs and fees.

Funding Levels:
(2) Minimum grant award - $1,500.
(2) Maximum grant award - $15,000.

Standards: Grantees will comply with the standards applicable to this
funding source cited in the Texas Administrative Code, Title 1, Part 1,
Chapter 3.

Prohibitions: Grant funds may not be used to support the following
services, activities, and costs:

(1) admission fees or tickets to any amusement park, recreational ac-
tivity or sporting event;

(2) attorney fees,

(3) construction;

(4) contributions;

(5) extended equipment services arrangements;

(6) food, meals, beverages, or other refreshments unless the expense
is for a working event where full participation by participants man-
dates the provision of food and beverages and the event is not related
to amusement and/or socia activitiesin any way;

(7) fundraising;

(8) legal services for adult offenders;

(9) lobbying;

(10) medical services;

(11) membership dues for individuals;

(12) office space rental;

(13) overtime pay;

(14) promotional advertisements of any kind;
(15) promotional gifts;

(16) proselytizing or sectarian worship;

(17) purchase or improvement of real estate;
(18) rewards, except for statewide projects;
(19) subscription fees;

(20) transportation, lodging, per diem or any related costs for partici-
pants, when grant funds are used to develop and conduct training;

(21) vehiclesor equipment for government agenciesthat arefor general
agency use;

(22) weapons, ammunition, explosives or military vehicles;

(23) any expense or service that is readily available at no cost to the
grant project or that is provided by other federal, state or local funds
(e.g., supplanting); and

(24) any portion of the salary of, or any other compensation for an
elected or appointed government official, except in the case of a ju-
venile court or drug court.

Eligible Applicants: Eligible applicants are Crime Stoppers organize-
tionsas defined by Chapter 414.001 of the Texas Government Codethat
are certified by the Crime Stoppers Advisory Council to receive repay-
ments under Articles 37.073 and 42,152 of the Texas Code of Criminal
Procedure, or payments from a defendant under Article 42.12 of the
Texas Code of Criminal Procedure. Section 414.001 of the Texas Gov-
ernments Code defines a "crime stoppers organization” as follows:

(1) a private, nonprofit organization that is operated on a local or
statewide level, that accepts and expends donations for rewards to
persons who report to the organization information about crimina
activity and that forwards the information to the appropriate law
enforcement agency; or

(2) apublic organization that is operated on alocal or statewide level,
that pays rewards to persons who report to the organization informa-
tion about crimind activity, and that forwards the information to the
appropriate law enforcement agency.

Requirements: Crime Stoppers programs must focuson reducing crime
through the operation of ahotline that receivesinformation about crim-
ina activities and fugitives from members of the public, guarantees
anonymity, forwards the information to the appropriate law enforce-
ment agency, and pays rewards.

Project Period: Grant-funded projects must begin on or after September
1, 2005, and will expire on or before August 31, 2006.

Application Process: Eligible applicants can download an application
kit from the Office of the Governor’s web site at http://www.gover-
nor.state.tx.us/divisions/cjd/formsapps/view.

Closing Date for Receipt of Applications: Submit all applications elec-
tronically to the Office of the Governor, Crimina Justice Division via
email at cjdapps@governor.state.tx.us on or before May 2, 2005.

Selection Process: Applications are reviewed by CID staff members
or areview group selected by the executive director of CID. CID will
make al final funding decisions based on dligibility, reasonableness of
the project, availability of funding, and cost-effectiveness.

Contact person: If additional information is needed, contact Betty
Bosarge at bbosarge@governor.state.tx.us or (512) 463-1919.

TRD-200500828

David Zimmerman
Assistant General Counsel
Office of the Governor
Filed: February 23, 2005

¢ ¢ ¢

Texas Department of Housing and Community
Affairs

Notice of Public Hearing
Single Family M ortgage Revenue Refunding Bonds

Noticeis hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs(the " Department") at 507
Sabine Street, Room 435, Austin, Texas, at 12:00 noon on April 4,
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2005, with respect to an issue of tax-exempt single family mortgage
revenue bonds and tax-exempt single family mortgage revenue refund-
ing bonds (collectively, the "Bonds") to be issued in an aggregate face
amount of not more than $125,000,000.

A portion of the proceeds of the Bonds will be used to refund all or a
portion of the Department’ s outstanding Single Family Mortgage Rev-
enue Bonds, 2004 Series F, thereby making funds availableto assist in
making single family residential mortgage loans. A portion of the pro-
ceeds of the Bondswill be used to refund a portion of the Department’s
outstanding Single Family Mortgage Revenue Refunding Tax-Exempt
Commercial Paper Notes, SeriesA (AMT) thereby making fundsavail-
ableto make single family residential mortgage loans. All of such sin-
glefamily residential mortgage loanswill be madeto eligible very low,
low and moderate income first-time home buyers for the purchase of
homes located within the State of Texas, and are expected to be in an
aggregate estimated amount of $125,000,000.

For purposes of the Department’ s mortgage |oan finance programs, el-
igible borrowers generally will include individuals and families whose
family income does not exceed, (i) for families of three or more per-
sons, 115% (140% in certain targeted areas) of the areamedian income,
and (ii) for individuals and families of two persons, 100% (120% in
certain targeted areas) of the area median income. In addition, sub-
stantially all of the borrowers under the programs will be required to
be persons who have not owned a principal residence during the pre-
ceding three years. Further, residences financed with loans under the
programs will be subject to certain other limitations, including limits
on the purchase prices of the residences being acquired. All thelimita-
tions described in this paragraph are subject to revision and adjustment
from timeto time by the Department pursuant to applicable federal law
and Department policy.

All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Department’s mortgage loan fi-
nance program and the issuance of the Bonds. Questions or requests
for additional information may be directed to Matt Pogor at the Texas
Department of Housing and Community Affairs, 507 Sabine Street, 9th
Floor, Austin, Texas 78701; (512) 475-3987.

Personswho intend to appear at the hearing and expresstheir views are
invited to contact Matt Pogor inwriting in advance of the hearing. Any
interested persons unabl e to attend the hearing may submit their views
in writing to Matt Pogor prior to the date scheduled for the hearing.

TDHCA WEBSITE: www.tdhca.state.tx.us/hf.htm

Individuals who require auxiliary aids for the hearing should contact
Gina Esteves, ADA Responsible Employee, at (512) 475-3943, or Re-
lay Texas at 1-800-735-2989 at least two days before the hearing so
that appropriate arrangements can be made.

Non-English speaking individualswho reguireinterpretersfor the hear-
ing should contact Matt Pogor at (512) 475-3987 at least three days
before the hearing so that appropriate arrangements can be made. Per-
sonas que hablan espafiol y requieren un intérprete, favor de llamar a
Jorge Reyes d siguiente nimero (512) 475-4577 por lo menostres dias
antes de lajunta para hacer 10s preparativos apropiados.

This notice is published and the above-described hearing is to be held
in satisfaction of the requirements of State law and Section 147(f) of
the Internal Revenue Code of 1986, as amended, regarding the public
approval prerequisite to the exclusion from gross income for federal
income tax purposes of interest on the Bonds.

TRD-200500827

Edwina P. Carrington

Executive Director

Texas Department of Housing and Community Affairs
Filed: February 23, 2005

¢ ¢ ¢
Texas Department of Insurance

Company Licensing

Application for admission to the State of Texas by DORAL
SERVICES OF TEXAS, INC., a domestic Health Maintenance
Organization (HMO). The home officeisin Austin, Texas.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadal upe Strest,
M/C 305-2C, Austin, Texas 78701, within 20 days after this notice is
published in the Texas Register.

TRD-200500822

Brenda Caldwell

Special Regulatory Counsel
Texas Department of Insurance
Filed: February 23, 2005

L4 L4 ¢
Notice of Public Hearing

The Commissioner of Insurance has rescheduled to Wednesday, March
16, 2005, at 9:30 am. in Room 100 of the William P. Hobby, Jr. State
Office Building, 333 Guadalupe Street in Austin, Texas, a public hear-
ing under Docket 2611, originally scheduled for February 28, 2005, to
consider the Texas Automobile Insurance Plan Association’s (TAIPA)
2005 Private Passenger rate filing pursuant to the Insurance Code, Ar-
ticle 21.81.

Notice of the originally scheduled hearing was published in the Febru-
ary 18, 2005, issue of the Texas Register (30 TexReg 931).

Copies of TAIPA's proposed private passenger rate filing are available
for review in the Office of the Chief Clerk of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, TX 78701 during regu-
lar business hours. For further information or to request copies of the
filing, please contact Sylvia Gutierrez at (512) 463-6327 (refer to Ref-
erence No. A-0205-01).

Interested persons, including TAIPA, the Office of Public Insurance
Council (OPIC), or any other interested person that desires to submit
written comments, proposed changes to the filing, actuaria analyses,
or other information should file the comments, proposed changes, ac-
tuarial analyses, or other information no later than seven days prior to
the date of the hearing. All such submissions should be submitted to
the Office of the Chief Clerk, Texas Department of Insurance, PO. Box
149104, MC 113-2A, Austin, TX 78714-9104. An additional copy of
the comments should be submitted to Phil Presley, Chief Actuary, PO.
Box 149104, MC 105-5F, Austin, TX 78714-9104. Interested persons
may also present oral comments related to the filing at the public hear-
ing. TAIPA, the public insurance counsel, and any other interested per-
son or entity that has submitted proposed changes or actuarial analyses
may ask questions of any person testifying at the hearing.

Thisnatification is made pursuant to the Insurance Code, Article 21.81,
Subsection 5(f) which requires notification in the Texas Register of the
proposed TAIPA private passenger auto rate filings. A hearing under
Article 21.81, 85 is not a contested case hearing under Chapter 2001,
Government Code.

TRD-200500778
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Special Regulatory Counsel
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14 ¢ ¢
Notice of Public Hearing

The Commissioner of Insurance will hold a public hearing under
Docket No. 2612 on March 22, 2005, at 10:00 am. in Room 100
of the William P. Hobby, Jr. State Office Building, in Austin, Texas,
to consider a petition by the Texas Windstorm Insurance Association
(TWIA) requesting approval of (i) reinsurers to provide per risk
reinsurance coverage to TWIA policyholders and (ii) the payment to
TWIA that may be included in the total premium charged by TWIA
for per risk reinsured excess coverage, as authorized in the Insurance
Code Article 21.49 88E. Section 8E authorizes the TWIA to issue a
policy of windstorm and hail insurance that includes coverage for an
amount in excess of the maximum limit of liability which is approved
by the Commissioner pursuant to the Insurance Code Article 21.49
88D. The proposed per risk reinsurance program will enable TWIA
policyholders to purchase coverage for an amount in excess of the
maximum limits of liability currently available through TWIA. The
additional windstorm and hail insurance coverage available through
TWIA will be available to an individual risk up to the amount of rein-
sured excess coverage under the reinsured excess coverage program.

Under the Insurance Code Article 21.49 88E(a), TWIA must obtain
such reinsured excess coverage from reinsurers approved by the Com-
missioner. The Insurance Code Article 21.49 88E(b) provides that the
premium charged by TWIA for the excess coverage shall beequal to the
amount of the reinsurance premium charged to TWIA by the reinsur-
ers, plus any payment to TWIA that is approved by the Commissioner.

The reinsurers to provide per risk reinsurance coverage to TWIA poli-
cyholders and the payment to TWIA that may be included in the total
premium charged by TWIA for per risk reinsured excess coverage un-
der the proposed per risk reinsurance program will be effective as of
January 1, 2005. The 2004 per risk reinsurance program was approved
by the Commissioner in Commissioner’s Order No. 04-0065; this pro-
gram expired on December 31, 2004.

The hearing is held pursuant to the Insurance Code Article 21.49 85A,
which provides that the Commissioner, after notice and hearing, may
issue any orders considered necessary to carry out the purposes of Arti-
cle 21.49. Any person may appear to testify for or against the approval
of the proposed per risk reinsurance program and the additional charge
by TWIA.

Copies of TWIA's petition and proposed per risk reinsurance agree-
ment are available for review in the Office of the Chief Clerk, Texas
Department of Insurance, 333 Guadal upe Street, Austin, Texas, 78714-
9104. To request copies of the petition and the proposed per risk rein-
surance agreement, please contact Sylvia Gutierrez at (512) 463-6327
(refer to Reference No. P-0205-02).

TRD-200500788

Brenda Caldwell

Special Regulatory Counsel
Texas Department of Insurance
Filed: February 18, 2005

¢ ¢ L4
Texas L ottery Commission
Instant Game Number 541 "Bonus Break the Bank"
1.0 Name and Style of Game.

A. The name of Instant Game No. 541 is "BONUS BREAK THE
BANK". The play styleis "key number match with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 541 shall be $5.00 per ticket.
1.2 Definitions in Instant Game No. 541.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbolsare: 1, 2, 3, 4, 5,
6,7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, STACK OF
BILLSSYMBOL, $1.00, $2.00, $4.00, $5.00, $10.00, $15.00, $20.00,
$25.00, $50.00, $100, $500,$1,000, $7,500 or $75,000.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 541 - 1.2D

PLAY SYMBOL CAPTION
1 ONE
2 TWO
3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
10 TEN
11 ELV
12 TLV
13 TRN
14 FTN
15 FFN
16 SXN
17 SVT
18 ETN
19 NTN
20 TWY
21 TWON
22 TWTO
23 TWTH
24 TWFR
25 TWFV
26 TWSX
27 TWSV
28 TWET
29 TWNI
30 TRTY
31 TRON
32 TRTO
33 TRTH
34 TRFR
35 TRFV
36 TRSX
37 TRSV
38 TRET
39 TRNI
40 FRTY
STACK OF BILLS SYBMOL WIN$
$1.00 ONE$
$2.00 TWO$
$4.00 FOUR$
$5.00 FIVE$
$10.00 TEN$
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$15.00 FIFTN
$20.00 TWENTY
$25.00 TWY FIV
$50.00 FIFTY
$100 ONE HUND
$500 FIV HUND
$1,000 ONE THOU
$7,500 75 HUND
$75,000 75 THOU
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and vaidate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Figure 2: GAME NO. 541 - 1.2E
CODE PRIZE
FIV $5.00
TEN $10.00
FTN $15.00
TWN $20.00

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. Theformat will
be: 0000000000000.

G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00, or $20.00.
H. Mid-Tier Prize - A prize of $50.00, $100 or $500.
I. High-Tier Prize- A prize of $1,000, $7,500 or $75,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (541), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 541-0000001-001.

L. Pack - A pack of "BONUS BREAK THE BANK" Instant Game
tickets contains 75 tickets, packed in plastic shrink-wrapping and fan-
folded in pages of one (1). The packswill alternate. One will show the
front of ticket 001 and back of 075 while the other fold will show the
back of ticket 001 and front of 075.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BONUS BREAK THE BANK" Instant Game No. 541 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BONUS BREAK THE BANK" Instant Game
is determined once the latex on the ticket is scratched off to expose 38
(thirty-eight) Play Symbols. If a player matches any of YOUR NUM-
BERS play symbols to any of the LUCKY NUMBERS play symbols
within the same game the player wins prize indicated for that number.
If a player reveals a money stack play symbol the player wins prize
indicated automatically. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To beavalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 38 (thirty-eight) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
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3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Vaidation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas L ottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 38
(thirty-eight) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 38 (thirty-eight) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 38 (thirty-eight) Play Symbols on the ticket must be
printedinthe Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
inthe Serial font and must correspond precisely to the artwork onfileat
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsisvoid and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning Your Numbers on aticket.
C. No duplicate Lucky Numbers on aticket.
D. No more than four like non-winning prize symbols on a ticket.

E. A non-winning prize symbol will never be the same as a winning
prize symbol.

F. No prize amount in anon-winning spot will correspond with the Your
Number play symbol (i.e. 5 and $5).

G. The auto win symbol will never appear more than once in a game,
but may appear oncein both games on ticketsthat win 2 or more times.

H. No Your Number play symbol in one game will match a Lucky
Number play symbol in the other game.

2.3 Procedure for Claiming Prizes.

A. To claim a"BONUS BREAK THE BANK" Instant Game prize of
$5.00, $10.00, $15.00, $20.00, $50.00, $100 or $500, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present thewinning ticket to any Texas L ottery Retailer. The TexasLot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas L ottery Retailer shall provide the claimant with aclaim form
and instruct the claimant on how to file a claim with the Texas L ottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may aso claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a"BONUS BREAK THE BANK" Instant Game prize of
$1,000, $7,500 or $75,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’ s Claim Centers. If theclaim
isvalidated by the Texas L ottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

C. As an dternative method of claiming a "BONUS BREAK THE
BANK" Instant Game prize, the claimant must sign the winning ticket,
thoroughly complete a claim form, and mail both to: Texas Lottery
Commission, Post Office Box 16600, Austin, Texas 78761-6600. The
risk of sending aticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
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2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. Noliabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto Persons Under 18. If aperson under the age of
18 yearsis entitled to a cash prize of less than $600 from the "BONUS
BREAK THE BANK" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’sfamily or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "BONUS BREAK THE BANK" Instant

Figure 3: GAME NO. 541 -4.0

Game, the Texas Lottery shall deposit the amount of the prizein acus-
todial bank account, with an adult member of the minor’ sfamily or the
minor’ s guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin agame is approximate based
on the number of tickets ordered. The number of actua prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when al the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appearsin that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of theticket
in the space designated. |f more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 ticketsin the Instant Game No. 541. The approximate num-
ber and value of prizesin the game are as follows:

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$5 1,120,000 5.36
$10 400,000 15.00
$15 160,000 37.50
$20 80,000 75.00
$50 80,000 75.00
$100 15,000 400.00
$500 800 7,500.00
$1,000 150 40,000.00
$7,500 20 300,000.00
$75,000 8 750,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.23. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 541 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 541, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200500806

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Filed: February 23, 2005
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Instant Game Number 542 "MONEY JAR"
1.0 Name and Style of Game.

A. The name of Instant Game No. 542 is"MONEY JAR". The play
style is "key number match with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 542 shall be $1.00 per ticket.
1.2 Definitions in Instant Game No. 542.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbolsare: 1, 2, 3, 4, 5,
6,7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, DOLLAR BILL
SYMBOL, $1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, $100
or $1,000.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 542 - 1.2D

PLAY SYMBOL CAPTION
1 ONE
2 TWO
3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
10 TEN
11 ELV
12 TLV
13 TRN
14 FTN
15 FFN
16 SXN
17 SVT
18 ETN
19 NTN
20 TWY
DOLLAR BILL SYMBOL AUTO
$1.00 ONE$
$2.00 TWO$
$4.00 FOURS$
$5.00 FIVE$
$10.00 TEN$
$20.00 TWENTY
$40.00 FORTY
$100 ONE HUND
$1,000 ONE THOU
E. Retailer Validation Code - Three (3) letters found under the remov- and validate instant winners. These three (3) small letters are for val-

able scratch-off covering in the play area, which retailers use to verify idation purposes and cannot be used to play the game. The possible
vaidation codes are:

Figure 2: GAME NO. 542 - 1.2E

CODE PRIZE
ONE $1.00
TWO $2.00
FOR $4.00

FIV $5.00
TEN $10.00
TWN $20.00
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $5.00, $10.00 or
$20.00.

H. Mid-Tier Prize - A prize of $40.00 or $100.
I. High-Tier Prize- A prize of $1,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (542), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 250 within each pack. The format will be; 542-0000001-001.

L. Pack - A pack of "MONEY JAR" Instant Game tickets contains 250
tickets, packed in plastic shrink-wrapping and fanfolded in pages of
five (5). Tickets 001 to 005 will be on the top page; tickets 006 to 010
on the next page; etc.; and tickets 246 to 250 will be on the last page.
A ticket will be folded over on both the front and back of the book so
both ticket art and ticket backs are displayed in the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"MONEY JAR" Instant Game No. 542 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "MONEY JAR" Instant Game is determined once
the latex on the ticket is scratched off to expose 12 (twelve) Play Sym-
bols. If a player matches any Your Numbers play symbols to either
Winning Number play symbol the player wins prize indicated for that
number. If aplayer revealsadollar bill symbol the player winsprizein-
dicated instantly. No portion of the display printing nor any extraneous
matter whatsoever shall be usable or playable as a part of the Instant
Game.

2.1 Instant Ticket Validation Requirements.

A.Tobeavalid Instant Game ticket, al of the following requirements
must be met:

1. Exactly 12 (twelve) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games,

5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 12
(twelve) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 12 (twelve) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 12 (twelve) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liahility of the
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Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’ s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical "spot for
spot" play data.

B. No duplicate non-winning Your Numbers play symbols on aticket.
C. No duplicate Winning Numbers play symbols on aticket.

D. No duplicate non-winning prize symbols on a ticket.

E. Non-winning prize symbols will never be the same as the winning
prize symbol(s).

F. No prize amount in anon-winning spot will correspond with the Your
Number play symbol (i.e. 5 and $5).

G. The auto win symbol will never appear more than once on aticket.
2.3 Procedure for Claiming Prizes.

A. To claim a "MONEY JAR" Instant Game prize of $1.00, $2.00,
$4.00, $5.00, $10.00, $20.00, $40.00 or $100, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a$40.00 or $100 ticket.
In the event the Texas Lottery Retailer cannot verify the claim, the
Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas L ottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "MONEY JAR" Instant Game prize of $1,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’sClaim Centers. If the claimisvalidated by the Texas L ottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying
a prize of $600 or more, the Texas Lottery shall file the appropriate
income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at arate set by the IRS if required.
In the event that the claim is not validated by the Texas Lottery, the
claim shall be denied and the claimant shall be notified promptly.

C. As an dternative method of claiming a "MONEY JAR" Instant
Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of
sending aticket remains with the claimant. In the event that the claim
isnot validated by the Texas L ottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the Texas L ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto PersonsUnder 18. If aperson under the age of
18 yearsisentitled to acash prize of lessthan $600 from the"MONEY
JAR" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’sfamily or the minor’ s guardian acheck or warrant in the
amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 yearsis entitled to a cash prize of
more than $600 from the "MONEY JAR" Instant Game, the Texas L ot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin agame is approximate based
on thenumber of ticketsordered. Thenumber of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appearsin that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of theticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
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whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not be required to pay on alost or stolen Instant
Game ticket.

Figure 3: GAME NO. 542 - 4.0

4.0 Number and Value of Instant Prizes. There will be approximately
15,120,000 tickets in the Instant Game No. 542. The approximate
number and value of prizesin the game are as follows:

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$1 1,753,920 8.62
$2 665,280 22.73
$4 423,360 35.71
$5 120,960 125.00
$10 90,720 166.67
$20 60,480 250.00
$40 28,350 533.33
$100 1,827 8,275.86
$1,000 252 60,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 4.81. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 542 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 542, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200500807

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Filed: February 23, 2005

¢ L4 L4
Instant Game Number 545 "$30,000 Deal"
1.0 Name and Style of Game.

A. The name of Instant Game No. 545 is "$30,000 DEAL". The play
styleis "yours beats theirs with add up and auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 545 shall be $3.00 per ticket.
1.2 Definitions in Instant Game No. 545.

A. Display Printing - That area of theinstant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 2, 3, 4, 5, 6,
7,8,9 10, J Q, K, A, JOKER SYMBOL, 14, 15, 16, 17, 18, 19, 20,
$3.00, $6.00, $10.00, $15.00, $30.00, $50.00, $100, $500, $3,000 and
$30,000.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 545 - 1.2D

PLAY SYMBOL CAPTION
2 TWO
3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
10 TEN
J JCK
Q QUN
K KNG
A ACE
JOKER SYMBOL JKR
14 FRN
15 FTN
16 SXN
17 STN
18 ETN
19 NTN
20 TWY
$3.00 THREE$
$6.00 SIX$
$10.00 TEN$
$15.00 FIFTEEN
$30.00 THIRTY
$50.00 FIFTY
$100 ONE HUN
$500 FVE HUN
$3,000 THR THOU
$30,000 30 THOU

E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify

Figure 2: GAME NO. 545 - 1.2E

and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible

validation codes are:

CODE PRIZE
THR $3.00
SIX $6.00

TEN $10.00

FTN $15.00
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $6.00, $10.00 or $15.00.
H. Mid-Tier Prize - A prize of $30.00, $50.00, $100 or $500.
I. High-Tier Prize- A prize of $3,000 or $30,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (545), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be; 545-0000001-001.

L. Pack - A pack of "$30,000 DEAL" Instant Game tickets contains
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). Tickets 001 will shown on the front of the pack; the back of
ticket 125 will be reveaed on the back of the pack. Every other book
will reversei.e., the back of ticket 001 will be shown on the front of the
pack and the front of ticket 125 will be shown on the back of the pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$30,000 DEAL" Instant Game No. 545 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "$30,000 DEAL" Instant Game is determined once
the latex on the ticket is scratched off to expose 46 (forty-six) Play
Symbols. If thetotal of any of YOUR HANDS play symbols beats the
DEALER’'S TOTAL, the player wins prize indicated for that HAND.
If any of YOUR HANDS play symbols add up to "21" the player wins
double the prize indicated for that HAND. If a player reveals a Joker
play symbol the player wins $50.00 instantly. The play symbols"J’,
"Q", and "K" will have a point value of 10. The play symbol "A" will
have a point value of 11. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be avalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 46 (forty-six) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games,

5. Theticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas L ottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 46
(forty-six) Play Symbols under the latex overprint on the front portion
of theticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Seriadl Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 46 (forty-six) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 46 (forty-six) Play Symbols on the ticket must be
printedinthe Symbol font and must correspond precisely to the artwork
on file at the Texas L ottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file
at the Texas Lottery; and the Pack-Ticket Number must be printed in
the Pack-Ticket Number font and must correspond precisely to the art-
work on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
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Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’ s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. Players can win up to fifteen (15) times.

C. Jack, Queen and King will have a point value of ten (10). Ace will
have a point value of eleven (11).

D. There will be no ties between the DEALER’S TOTAL and any of
the fifteen (15) YOUR HANDS totals.

E. The score of twenty-one (21) will never appear in the DEALER’S
TOTAL.

F. All YOUR HANDS will consist of two (2) cards.
G. The DEALER'S TOTAL will consist of one (1) play spot.
H. No YOUR HANDS will consist of two (2) Aces.

I. No ticket will ever contain more than four (4) of the same card sym-
bols, simulating a deck of cards.

J. Thetotal of twenty-one (21) will be used according to the prize struc-
ture.

K. The Joker Symbol will never appear in a winning Your Hand that
beats the Dealer’s Total.

L. The Joker Symbol will only appear asan instant win, as per the prize
structure.

M. The total of twenty-one (21) will only appear on winning tickets.

N. Tickets winning with the total of twenty-one (21) will win Double
the prize shown for that hand.

O. Winning tickets will not contain more than one (1) Joker Symbol.
P. The Joker symbol will appear only on winning tickets.
Q. The Joker symbol will be used according to the prize structure.

R. Tickets that win with the Joker Symbol, will have a corresponding
prize value of $50.

S. Non-winning tickets will never contain three (3) or more identical
prize amounts.

T. Non-winning tickets will never contain the total of twenty-one (21)
in the entire play area.

U. Non-winning ticketswill never contain the Joker symbol intheentire
play area.

2.3 Procedure for Claiming Prizes.

A. To claim a "$30,000 DEAL" Instant Game prize of $3.00, $6.00,
$10.00, $15.00, $30.00, $50.00, $100 or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
may, but is not, in some cases, required to pay a $30.00, $50.00, $100
or $500 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas L ottery Retailer shall provide the claimant with a
claim form and instruct the claimant on how to file a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check

shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notified promptly. A claimant may also claim any of the above
prizesunder the procedure described in Section 2.3.B and Section2.3.C
of these Game Procedures.

B. To claim a "$30,000 DEAL" Instant Game prize of $3,000 or
$30,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shal file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an aternative method of claiming a "$30,000 DEAL" Instant
Game prize, the claimant must sign thewinning ticket, thoroughly com-
plete aclaim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas L ottery, the claim shall be denied and the claimant
shdll be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct asufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a fina determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. Noliabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto PersonsUnder 18. If aperson under the age of
18 yearsisentitled to a cash prize of less than $600 from the "$30,000
DEAL" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’sfamily or the minor’ s guardian a check or warrant in
the amount of the prize payable to the order of the minor.
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2.6 If a person under the age of 18 yearsis entitled to a cash prize of
more than $600 from the "$30,000 DEAL" Instant Game, the Texas
Lottery shall deposit the amount of the prize in a custodia bank ac-
count, with an adult member of the minor’'s family or the minor's
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on the number of tickets ordered. The number of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when al the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

Figure 3: GAME NO. 545 - 4.0

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gameticketsand shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 ticketsin the Instant Game No. 545. The approximate num-
ber and value of prizesin the game are as follows:

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$3 516,000 11.63
$6 720,000 8.33
$10 48,000 125.00
$15 60,000 100.00
$30 35,000 171.43
$50 37,050 161.94
$100 12,500 480.00
$500 300 20,000.00
$3,000 60 100,000.00
$30,000 5 1,200,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 4.20. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 545 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 545, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200500808

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: February 23, 2005
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I nstant Game Number 583 " Spicy Cash Tripler"
1.0 Name and Style of Game.

A. The name of Instant Game No. 583 is"SPICY CASH TRIPLER".
The play styleis"key number match with multiplier".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 583 shall be $3.00 per ticket.
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1.2 Definitions in Instant Game No. 583.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,

6,7,8,910,11, 12,13,14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27,28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 3X SYMBOL, 9X
SYMBOL, $1.00, $3.00, $6.00, $9.00, $10.00, $15.00, $18.00, $24.00,
$30.00, $60.00, $90.00, $300, $3,300, $7,500 or $33,000.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 583 - 1.2D

PLAY SYMBOL CAPTION
1 ONE
2 TWO
3 THR
4 FOR
) FiV
6 SIX
7 SVN
8 EGT
9 NIN
10 TEN
11 ELV
12 TLV
13 TRN
14 FTN
15 FFN
16 SXN
17 SVT
18 ETN
19 NTN
20 TWY
21 TWON
22 TWTO
23 TWTH
24 TWFR
25 TWFV
26 TWSX
27 TWSV
28 TWET
29 TWNI
30 TRTY
31 TRON
32 TRTO
33 TRTH
34 TRFR
35 TRFV
36 TRSX
37 TRSV
38 TRET
39 TRNI
40 FRTY
3X SYMBOL WINX3
9X SYMBOL WINXS
$1.00 ONE$
$3.00 THREE$
$6.00 SIX$
$9.00 NINE$
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$10.00 TEN$
$15.00 FIFTN
$18.00 EGHTN
$24.00 TWY FOR
$30.00 THIRTY
$60.00 SIXTY
$90.00 NINTY
$300 THR HUND
$3,300 33 HUND
$33,000 33 THOU

E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify

Figure 2: GAME NO. 583 - 1.2E

and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:

CODE PRIZE
THR $3.00
SIX $6.00
NIN $9.00
FTN $15.00
EHT $18.00
TFR $24.00

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. Theformat will
be: 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $6.00, $9.00, $15.00, $18.00 or
$24.00.

H. Mid-Tier Prize - A prize of $30.00, $60.00, $90.00 or $300.
I. High-Tier Prize- A prize of $3,000, $3,300 or $33,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (583), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 583-0000001-001.

L. Pack - A pack of "SPICY CASH TRIPLER" Instant Game tickets
contains 125 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of one (1). There will be two (2) fanfold configurations for
this game. Configuration A will show the front of ticket 001 and the
back of ticket 125. Configuration B will show the back of ticket 001
and the front of ticket 125.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SPICY CASH TRIPLER" Instant Game No. 583 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "SPICY CASH TRIPLER" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 33
(thirty-three) Play Symbols. If aplayer matches of YOUR NUMBERS
play symbolsto any SPICY CASH NUMBER play symbol the player
wins prize indicated for that number. If player reveals 3X play symbol
the player wins 3 (three) times the prize indicated for that number. If a
player reveals 9X play symbol the player wins 9 (nine) times the prize
indicated for that number. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
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2.1 Instant Ticket Validation Requirements.

A. To be avalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 33 (thirty-three) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present inits entirety and be fully
legible;

4, Each of the Play Symbols must be printed in black ink except for
dua image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas L ottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 33
(thirty-three) Play Symbols under the latex overprint on the front por-
tion of the ticket, exactly one Serial Number, exactly one Retailer Val-
idation Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 33 (thirty-three) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 33 (thirty-three) Play Symbols on the ticket must be
printedinthe Symbol font and must correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
inthe Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of theticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket.

C. No duplicate SPICY CASH NUMBERS on aticket.

D. No more than three pair of duplicate non-winning prize symbols on
aticket.

E. Non-winning prize symbols will never be the same as the winning
prize symbol(s).

F. No prize amount in a non-winning spot will correspond with the
YOUR NUMBERS play symbol (i.e. 5and $5).

G. Themultiplier symbolswill only appear on intended winning tickets
as dictated by the prize structure.

2.3 Procedure for Claiming Prizes.

A.Toclaima"SPICY CASH TRIPLER" Instant Game prize of $3.00,
$6.00, $9.00, $15.00, $18.00, $24.00, $30.00, $60.00, $90.00 or $300,
aclaimant shall sign the back of the ticket in the space designated on
the ticket and present the winning ticket to any Texas Lottery Retailer.
The Texas L ottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas
L ottery Retailer may, but isnot, in some cases, required to pay a$30.00,
$60.00, $90.00 or $300 ticket. In the event the Texas Lottery Retailer
cannot verify the claim, the Texas Lottery Retailer shall provide the
claimant with a claim form and instruct the claimant on how to file a
claim with the Texas Lottery. If the claim is vaidated by the Texas
Lottery, acheck shall be forwarded to the claimant in the amount due.
In the event the claim is not validated, the claim shall be denied and
the claimant shall be notified promptly. A claimant may also claim any
of the above prizes under the procedure described in Section 2.3.B and
Section 2.3.C of these Game Procedures.

B. To claim a "SPICY CASH TRIPLER" Instant Game prize of
$3,000, $3,300 or $33,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the
claim is validated by the Texas Lottery, payment will be made to the
bearer of the validated winning ticket for that prize upon presentation
of proper identification. When paying a prize of $600 or more, the
Texas Lottery shall file the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at arate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

C. As an dternative method of claiming a"SPICY CASH TRIPLER"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk
of sending aticket remainswith the claimant. Inthe event that theclaim
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isnot validated by the Texas L ottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereis any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. Noliabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto PersonsUnder 18. If aperson under the age of
18 yearsis entitled to a cash prize of less than $600 from the "SPICY
CASH TRIPLER" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 yearsis entitled to a cash prize of
morethan $600 from the"SPICY CASH TRIPLER" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on thenumber of ticketsordered. Thenumber of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appearsin that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of theticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen I nstant
Game tickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
5,040,000 ticketsin the Instant Game No. 583. The approximate num-
ber and value of prizes in the game are as follows:
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Figure 3: GAME NO. 583 - 4.0

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$3 483,840 10.42
$6 322,560 156.63
$9 90,720 55.56
$15 30,240 166.67
$18 50,400 100.00
$24 40,320 125.00
$30 40,320 125.00
$60 16,800 300.00
$90 5,460 923.08
$300 1,176 4,285.71
$3,000 8 630,000.00
$3,300 8 630,000.00
$33,000 10 504,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 4.66. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 583 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 583, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200500809

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Filed: February 23, 2005
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Instant Game Number 586 "L ucky Times 20"
1.0 Name and Style of Game.

A. The name of Instant Game No. 586 is"LUCKY TIMES 20". The
play styleis "match up with auto win".

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 586 shall be $5.00 per ticket.
1.2 Definitions in Instant Game No. 586.

A. Display Printing - That area of the instant game ticket outside of the
areawhere the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol- The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: $0.00, $5.00,
$10.00, $15.00, $20.00, $50.00, $100, $1,000 $5,000 or $50,000.

D. Play Symbol Caption- the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 586 - 1.2D

PLAY SYMBOL CAPTION
$5.00 FIVE$
$10.00 TEN$
$15.00 FIFTEEN
$20.00 TWENTY
$50.00 FIFTY
$100 ONE HUN
$1,000 ONE THOU
$5,000 FIV THOU
$50,000 50 THOU
$0.00 ZERO$

E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify

Figure 2: GAME NO. 586 - 1.2E

and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:

CODE PRIZE
FIV $5.00
TEN $10.00
FTN $15.00
TWN $20.00

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use anon-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
O, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. Thereisa
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play datain the scratched-off play area. Theformat will
be: 0000000000000.

G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00 or $100.
I. High-Tier Prize- A prize of $1,000, $5,000 or $50,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (586), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 586-0000001-001.

L. Pack - A pack of "LUCKY TIMES 20" Instant Gametickets contains
75 tickets, packed in plastic shrink-wrapping and fanfol ded in pages of
one (1). Ticket 001 will be shown on the front of the pack; the back of
ticket 075 will be revealed on the back of the pack. Every other book
will reverse (i.e.) the back of ticket 001 will be shown on the front of
the pack and the front of ticket 075 will be shown on the back of the
pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY TIMES 20" Instant Game No. 586 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "LUCKY TIMES 20" Instant Game is determined
once the latex on the ticket is scratched off to expose 61 (sixty-one)
Play Symbols. If a player reveals two identical prize amountsin any
one game, the player wins that prize amount. If a player reveals prize
amount in the bonus play area, the player wins that prize amount auto-
matically. No portion of thedisplay printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.
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A. To be avalid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 61 (sixty-one) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dua image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 61
(sixty-one) Play Symbols under the latex overprint on the front portion
of theticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previoudly;

15. The ticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 61 (sixty-one) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 61 (sixty-one) Play Symbols on the ticket must be
printedin the Symbol font and must correspond precisely to theartwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
inthe Serial font and must correspond precisely to the artwork onfileat
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. Theticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas L ottery’ s Rules governing the avard
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
mentsis void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of theticket. In the event ade-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. PrizeMatch Game: Winning Ticketscan win up to twenty (20) times
in this play area.

C. Prize Match Game: On winning tickets, no non-winning game will
have the same three (3) prize amounts as another non-winning game,
in the same order.

D. Prize Match Game: No winning ticket will have more than two (2)
of the same prize amounts within the same game.

E. Prize Match Game: Except where required by the prize structure,
there will never be more than two (2) games with the same three (3)
prize amounts and these games will not have the prizes in the same
positions (winning or non-winning).

F. Prize Match Game: Tickets winning multiple prizes will utilize all
games (Games 1 -20) to win prize combinations so that the same prize
amount isnot alwayswon in the same game (i.e. $5x 2 will not aways
win in the same games).

G. Prize Match Game: On non-winning tickets, there will never be two
(2) or more like prize amounts in any one (1) game.

H. Prize Match Game: On non-winning tickets, there will never be
two (2) like prize amounts in the two (2) games directly adjacent to
one another horizontally (e.g. the prize of $5 will never appear in both
Game 1 and Game 11).

I. Bonus Area: Players can win oncein this play area.

J. Bonus Area: Winning tickets in this play area will reveal a prize
amount.

K. Bonus Area: Winning ticketsin this play areawill win only the $5,
$10, $15, $20, $50, and $100 prize levels.

L. Bonus Area: Ticketsthat do not win in the Bonus Areawill display
the non-winning play symbol: $0.00.

2.3 Procedure for Claiming Prizes.

A. To clam a "LUCKY TIMES 20" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $50.00 or $100, a claimant shall sign the
back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas L ottery Retailer
may, but is not, in some cases, required to pay a $50.00 or $100
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim
form and instruct the claimant on how to file a claim with the Texas
Lottery. If theclaim isvalidated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim
is not validated, the claim shall be denied and the claimant shall be
notified promptly. A claimant may also claim any of the above prizes
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under the procedure described in Section 2.3.B and Section 2.3.C of
these Game Procedures.

B. To claim a "LUCKY TIMES 20" Instant Game prize of $1,000,
$5,000 or $50,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If theclaimis
validated by the Texas L ottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas L ottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at arate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

C. Asan alternative method of claiminga"LUCKY TIMES 20" Instant
Game prize, the claimant must sign thewinning ticket, thoroughly com-
plete aclaim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas L ottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or
5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, asdescribed in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizesto PersonsUnder 18. If aperson under the age of
18 yearsisentitled to a cash prize of lessthan $600 from the "LUCKY
TIMES 20" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "LUCKY TIMES 20" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor's
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin agame is approximate based
on thenumber of ticketsordered. Thenumber of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when al the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, aticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appearsin that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on aclaim form, the Executive Director shall make
payment to the player whose signature appears on the back of theticket
in the space designated. |f more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
3,960,000 ticketsin the Instant Game No. 586. The approximate num-
ber and value of prizes in the game are as follows:
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Figure 3: GAME NO. 586 - 4.0

Prize Amount Approximate Number of Approximate Odds are 1
Winners* in**
$5.00 554,400 7.14
$10.00 448,800 8.82
$15.00 79,200 50.00
$20.00 52,800 75.00
$50.00 51,480 76.92
$100 10,560 375.00
$1,000 99 40,000.00
$5,000 16 247,500.00
$50,000 3 1,320,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.31. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce aclosing date (end date) for the Instant Game No. 586 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 586, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200500810

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
February 23, 2005

¢ L4 L4
M anufactured Housing Division

Notice of Administrative Hearing
Wednesday, March 23, 2005, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor,

Austin, Texas
AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Manufactured Housing Division of the Texas Department of Hous-
ing and Community Affairsvs. Abel Narezo DBA Abel’s Wholesale
Homes AKA Abel’s Mobile Home SVC, Inc., to hear alleged viola
tions of Sections 8(d) (currently found under Section 1201.451 of the
Occupations Code), by failingto deliver agood and marketabletitletoa

consumer after receiving written notice, asrequired by (Section 7(j)(3))
currently found under Section 1201.551(a)(3) (requirement to provide
title to consumer) and (Section 8(d)) currently found under Section
1201.451 (requirement of seller to provide agood and marketabl etitle)
of the Act. SOAH 332-05-3397. Department MHD2004000828-DT.

Contact: Jim R. Hicks, PO. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, james.hicks@tdhca.state.tx.us

TRD-200500812

Timothy K. Irvine

Executive Director
Manufactured Housing Division
Filed: February 23, 2005

¢ ¢ ¢
Public Utility Commission of Texas

Notice of Application for Amendment to Certificate of
Operating Authority

On February 17, 2005, Sprint Telecommunications Company L.P. filed
an application with the Public Utility Commission of Texas (commis-
sion) to amend its certificate of operating authority (COA) granted in
COA Certificate Number 50006. Applicant intends to expand its geo-
graphic area to include the entire State of Texas.

The Application: Application of Sprint Telecommunications Company
L.P.for an Amendment to its Certificate of Operating Authority, Docket
Number 30773.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texasby mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than March 9, 2005. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 30773.

TRD-200500818
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Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: February 23, 2005

¢ ¢ ¢

Notice of Application for Designation as an Eligible
Telecommunications Carrier and Eligible Telecommunications
Provider Pursuant to PU.C. Substantive Rule §26.418

Noticeisgiven to the public of an application filed with the Public Util -
ity Commission of Texas on February 16, 2005, for designation as an
eligible telecommunications carrier (ETC) and eligible telecommuni-
cations provider (ETP) pursuant to PU.C. Substantive Rule §26.418,
and PU.C. Substantive Rule §26.417.

Docket Title and Number: Application of Dia ToneServices, L.P. for
Designation as an Eligible Telecommunications Carrier and an Eligible
Telecommunications Provider in Areas Served by SBC, Verizon and
Uncertificated Areas Throughout Texas. Docket Number 30765.

The Application: The company is seeking ETC and ETP designation
as a competitive federal ETC and ETP for purposes of qualifying to
receive federal universal service support.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 nolater than March 18, 2005. Hearing and speech-im-
pairedindividualswith text telephones (TTY') may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 30765.

TRD-200500794

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: February 22, 2005

¢ ¢ ¢

Notice of Application for Service Provider Certificate of
Operating Authority

Noticeis given to the public of the filing with the Public Utility Com-
mission of Texas of an application on February 14, 2005, for aservice
provider certificate of operating authority (SPCOA), pursuant to Public
Utility Regulatory Act (PURA) 8854.151 - 54.156. A summary of the
application follows.

Docket Title and Number: Application of CommPartners, LLC, do-
ing business as CP Telco, LLC for a Service Provider Certificate of
Operating Authority, Docket Number 30757 before the Public Utility
Commission of Texas.

Applicant intends to provide plain old telephone service, T1-Private
Line, and long distance services.

Applicant’ srequested SPCOA geographic areaincludesthe entire State
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at PO. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than March 9, 2005. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 30757.

TRD-200500744

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: February 16, 2005

¢ ¢ ¢

Notice of Intent to File LRIC Study Pursuant to PU.C.
Substantive Rule §26.215

Noticeisgivento the public of thefiling on February 16, 2005, withthe
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to PU.C.
Substantive Rule §26.214.

Docket Title and Number: Application of Central Telephone Com-
pany of Texas, Incorporated, doing business as Sprint, for Approval
of LRIC Study to Introduce Non-Listed Number Service Pursuant to
PU.C. Substantive Rule §26.214, Docket Number 30766.

Any party that demonstrates ajusticiable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 30766. Written
comments or recommendations should be filed no later than forty-five
days after the date of a sufficient study and should be filed at the Pub-
lic Utility Commission of Texas, by mail at PO. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission at (512) 936-7136 or tall
free 1-800-735-2989. All comments should reference Docket Number
30766.

TRD-200500793

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: February 22, 2005

¢ ¢ ¢

Request for Comments Relating to Amendments to PUC
Substantive Rule §25.472(b)(3) Regarding Privacy of Customer
Information

The Public Utility Commission of Texas (commission) has initiated
Project Number 30769 to amend PUC Substantive Rule §25.472(b)(3)
regarding Privacy of Customer Information. The commission seeks
comments from interested parties in response to questions regarding
thefollowing rulelanguage: "For industrial and commercial customers,
the TDU or REP shall not release any information of a prior occupant
of the premise, if a prior occupant has designated the information as
competitively sensitive."

To date, the commission is not aware of any industrial or commer-
cial customer designating its historica consumption information as
competitively sensitive. Historical usage can be requested manually
through a Letter of Authorization, or systematically through a switch,
move- in or ad hoc historical usage transaction request. Because the
current systemsfor the electronic transfer of information among Retail
Electric Providers (REPs), Transmission Distribution Utilities (TDUS)
and the Electric Reliability Council of Texas, Incorporated (ERCOT)
do not include means to relay the competitively sensitive designation
nor block the automated disclosure of historical usage data if it isre-
quested, companies have very limited abilities to prevent disclosure of
historical usage information, even if an industrial or commercial cus-
tomer designatesits historical usage data as competitively sensitive. To
create routines that would ensure that a non-disclosure request would

30 TexReg 1364 March 4, 2005 Texas Register



be honored, ERCOT, REPs and TDUs would have to revise the elec-
tronic transactions and back-office systems. Thiswork is estimated to
cost approximately $100,000 to $500,000 for ERCOT alone.

Intheinterest of determining whether the existing rulelanguageis nec-
essary or warrants modification, the commission poses the following
guestions:

1. Doesthe Public Utility Regulatory Act require anon-disclosure pro-
vision for historical usage data?

2. Could any requirement for non-disclosure be implemented by other
means than the existing rule? For example, could disclosure of histor-
ical information by a TDU to a REP be permitted, where the REP has
been authorized to receive the data, but any further disclosure by the
REP be prohibited?

3. Doesthe benefit of implementing controls in the electronic transac-
tion system to protect "competitively sensitive”" information outweigh
the cost of implementation?

4, If additional measures to protect "competitively sensitive" informa-
tion are necessary, are there other methods that would provide for pro-
tection of thisinformation at a lower cost?

Responses to the questions may be filed by submitting 16 copiesto the
commission’s Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, PO. Box 13326, Austin, Texas 78711-3326.
All comments should refer to Project Number 30769. Comments must
be received by 3:00 p.m. on Monday, April 4, 2005. Reply comments
must be received by Monday, April 18, 2005.

TRD-200500799

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: February 22, 2005

¢ ¢ ¢

San Antonio-Bexar County Metropolitan Plan-
ning Organization

Request for Proposals

The San Antonio-Bexar County Metropolitan Planning Organization
(MPO) is seeking proposals from qualified firms to conduct the South
Texas Medical Center Microsimulation Model Expansion project.

A copy of the Request for Proposals (RFP) may be requested by
downloading the RFP and attachments from the MPO’s website at
www.sametroplan.org or calling Jeanne Geiger, Deputy Director, at
(210) 227-8651. Anyone wishing to submit a proposal must do so by
12:00 p.m. (CST), Friday, April 1, 2005 at the MPO office:

Joanne Walsh, Director

San Antonio-Bexar County Metropolitan Planning Organization
1021 San Pedro, Suite 2200

San Antonio, Texas 78212

The contract award will be made by the MPO'’ s Transportation Policy
Board based on the recommendation of the project’s oversight com-
mittee. The South Texas Medical Center Microsimulation Model Ex-
pansion project oversight committee will review the proposals based
on the evaluation criteria listed in the RFP.

Funding for this study, in the amount of $250,000, is contingent upon
the availability of Federal transportation planning funds.

TRD-200500803

Jeanne Geiger

Deputy Director

San Antonio-Bexar County Metropolitan Planning Organization
Filed: February 23, 2005

14 14 ¢
Request for Proposals

The San Antonio-Bexar County Metropolitan Planning Organization
(MPO) is seeking proposals from qualified firms to conduct the Traffic
Signal Re-timing Study I11.

A copy of the Request for Proposals (RFP) may be requested by
downloading the RFP and attachments from the MPO’s website at
www.sametroplan.org or calling Jeanne Geiger, Deputy Director, at
(210) 227-8651. Anyone wishing to submit a proposal must do so by
12:00 p.m. (CST), Friday, April 1, 2005 at the MPO office:

Joanne Walsh, Director

San Antonio-Bexar County Metropolitan Planning Organization
1021 San Pedro, Suite 2200

San Antonio, Texas 78212

The contract award will be made by the MPO’s Transportation Policy
Board based on the recommendation of the project’ soversight commit-
tee. The Traffic Signal Re-timing Study |11 oversight committee will
review the proposal s based on the evaluation criterialisted in the RFP.

Funding for this study, in the amount of $100,000, is contingent upon
the availability of Federal transportation planning funds.

TRD-200500804

Jeanne Geiger

Deputy Director

San Antonio-Bexar County Metropolitan Planning Organization
Filed: February 23, 2005

* * ¢
Texas Department of Transportation

Request for Proposal for Aviation Engineering Services

The City of Stephenville, through its agent, the Texas Department of
Transportation (TxDOT), intends to engage an Aviation Professional
Engineering Firm for services pursuant to Subchapter A, Chapter 2254
of the Government Code. TxDOT, Aviation Division will solicit and
receive proposals for professional aviation engineering design services
described below:

Airport Sponsor: City of Stephenville, Clark Field Municipal Airport;
TxDOT CSINo. 0502STVLE; Scope: Provideengineering/design ser-
vices for site development and associated appurtenances for pre-engi-
neered metal aircraft hangar building system, and for expansion of the
existing apron, with associated utility relocations and minor drainage
improvements at the Clark Field Airport.

The DBE goal is set at 12%. TxDOT Project Manager is Steve Roth.

To assist in your proposal preparation the most recent Airport Layout
Plan and 5010 drawing and project narrative are available online at
www.dot.state.tx.us/avn/avninfo/noti ce/consult/index.htm by selecting
"Clark Field Municipal Airport".

Interested firms shall utilize the latest version of Form AVN-550, titled
" Aviation Engineering Services Proposal”. Theform may be requested
from TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483, phone number 1-800-68-PILOT (74568). The form may
be e-mailed by request or downloaded from the TxDOT web site, URL
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address http://www.dot.state.tx.us/avn/avn550.doc. The form may not
be altered in any way. All printing must be in black on white paper, ex-
cept for the optiond illustration page. Firms must carefully follow the
instructions provided on each page of the form. Proposals may not ex-
ceed the number of pagesin the proposal format. The proposal format
consists of seven pages of data plus two optional pages consisting of
an illustration page and a proposal summary page. Proposals shall be
stapled but not bound in any other fashion. PROPOSALSWILL NOT
BE ACCEPTED IN ANY OTHER FORMAT.

(Attention: Toensureutilization of thelatest version of Form 550, firms
are encouraged to download Form 550 from the TxDOT website as
addressed above. Utilization of Form 550 from a previous download
may not bethe exact sameformat. Form 550 isan MSWord Template.)

Four completed, unfolded copies of Form AVN 550 must be post-
marked by U. S. Mail by midnight March 18, 2005 (CST). Mailing
address; TxDOT, Aviation Division, 125 E. 11th Street, Austin, Texas
78701-2483. Overnight delivery must be received by 4:00 p.m. (CST)
on March 21, 2005; overnight address: TxDOT, Aviation Division,
200 E. Riverside Drive, Austin, Texas, 78704. Hand delivery must be
received by 4:00 p.m. March 21, 2005 (CST); hand delivery address:
150 E. Riverside Drive, 5th Floor, South Tower, Austin, Texas 78704.
Electronic facsimiles or forms sent by e-mail will not be accepted.
Pl ease mark the envelope of the formsto the attention of Edie Stimach.

The consultant sel ection committee will be composed of local govern-
ment members.

Thefinal selection by the sponsor’s committee will generally be made
following the completion of review of proposas. The committee will
review all proposals and rate and rank each. The criteria for evalu-
ating engineering proposals can be found at www.dot.state.tx.us/busi-
ness/avnconsultinfo.htm. All firms will be notified and the top rated
firm will be contacted to begin fee negotiations. The selection com-
mittee does, however, reserve the right to conduct interviews of the top
rated firmsif the committee deemsit necessary. In such case, selection
will be made following interviews.

If there are any procedural questions, please contact Edie Stimach,
Grant Manager, or Steve Roth, Project Manager for technical questions
at 1-800-68-PILOT (74568).

TRD-200500790

Bob Jackson

Deputy General Counsel

Texas Department of Transportation
Filed: February 22, 2005

¢ ¢ ¢
Texas Water Development Board

Applications Received

Pursuant to the Texas Water Code, 86.195, the Texas Water Develop-
ment Board provides notice of the following applications received by
the Board:

City of El Paso, 1154 Hawkins Blvd., El Paso, Texas 79925, received
December 14, 2004, application for financial assistance in the amount
of $10,000,000 from the Clean Water State Revolving Fund.

Fort Hancock Water Control and Improvement District, 801 North
Knox Avenue, Fort Hancock, Texas 79839, received November 2,
2004, application for financial assistance in the amount of $616,000
consisting of a $560,000 grant from the Small Community Hardship
Program and a $56,000 loan from the Texas Water Development
Funds.

Porter Water Supply Corporation, 22162 Water Well Road, Porter,
Texas 77365-5380, received January 31, 2005, application for addi-
tional financia assistance in the amount of $500,000 from the Texas
Weater Development Funds.

City of Roma, 77 Convent Street, Roma, Texas 78584, received Feb-
ruary 17, 2005, application for additional financial assistance in the
amount of $8,339,675 grant/loan from the Economically Distressed Ar-
eas Account of the Texas Water Development Funds.

Brooks County, P.O. Box 515, Falfurrias, Texas 78355, received De-
cember 16, 2004, application for financial assistance in an amount not
to exceed $75,000 from the Research and Planning Fund.

City of Cibolo, 200 South Main, Cibolo, Texas 78108, received De-
cember 16, 2004, application for financial assistance in an amount not
to exceed $60,000 from the Research and Planning Fund.

City of Fort Worth - Lebow Creek, 1000 Throckmorton Street, Fort
Worth, Texas 79102-6311, received December 16, 2004, application
for financial assistance in an amount not to exceed $107,500 from the
Research and Planning Fund.

City of Fort Worth - Zoo Creek, 1000 Throckmorton Street, Fort Worth,
Texas 79102-6311, received December 16, 2004, application for finan-
cial assistancein an amount not to exceed $157,000 from the Research
and Planning Fund.

City of Friendswood, 10 South Friendswood Drive, Friendswood,
Texas 77546-4856, received December 16, 2004, application for
financial assistance in an amount not to exceed $175,000 from the
Research and Planning Fund.

City of Pasadena, 901 Curtis, Suite 31, Pasadena, Texas 77502, re-
ceived December 16, 2004, application for financial assistance in an
amount not to exceed $201,000 from the Research and Planning Fund.

City of San Marcos, 630 East Hopkins Street, San Marcos, Texas
78666, received December 16, 2004, application for financia assis-
tance in an amount not to exceed $200,000 from the Research and
Planning Fund.

City of Taylor, 400 Porter Street, Taylor, Texas 76574, received De-
cember 16, 2004, application for financial assistance in an amount not
to exceed $100,000 from the Research and Planning Fund.

Upper Brush Creek Water Control and Improvement District c/o Sheets
& Crossfield, PC., 309 East Main Street, Round Rock, Texas 78664-
5246, received December 16, 2004, application for financial assistance
in an amount not to exceed $162,000 from the Research and Planning
Fund.

TRD-200500829

Suzanne Schwartz

General Counsel

Texas Water Development Board
Filed: February 23, 2005

¢ ¢ ¢
Texas Workers Compensation Commission

Invitation to Apply to the Medical Advisory Committee (MAC)

The TexasWorkers' Compensation Commission seeksto haveadiverse
representation ontheMAC andinvitesqualified individualsfromall re-
gionsof Texasto apply for openingsonthe MAC in accordancewith the
digibility requirements of the Procedures and Sandards for the Med-
ical Advisory Committee. The Medical Review Division is currently
accepting applications for the following Medical Advisory Committee
representative vacancies:
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Primary

*Public Health Care Facility
Alternate

*Public Health Care Facility
*Dentist

*Podiatrist

*Employer

*Employee

*General Public Representative 1
*General Public Representative 2

Commissioners for the Texas Workers' Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The aternate member may
attend all meetings, however during a primary member’s absence, the
alternate member must attend meetings to which the primary member
is appointed. Requirements and responsibilities of members are
established in the Procedures and Standards for the Medical Advisory
Committee as adopted by the Commission.

TheMedical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses asso-
ciated with Committee activities and meetings. Voluntary service on
the Medical Advisory Committee is greatly appreciated by the TWCC
Commissioners and the TWCC Staff.

The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rulesand guidelines,
are outlined in the Texas Workers' Compensation Act, §413.005.

Applicationsand other relevant Medical Advisory Committeeinforma:
tion may be viewed and downloaded from the Commission’s website
at http://mww.twee.state.tx.us. Click on’Commission Meetings', then
"Medical Advisory Committee’. Applications may also be obtained by
calling Jane McChesney, MAC Coordinator, at 512-804-4855 or Ruth
Richardson, Manager of Monitoring, Analysis and Education, Medical
Review Division at 512-804-4850. .

The qualifications aswell as the terms of appointment for al positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:

LEGAL AUTHORITY The Medica Advisory Committee for the
Texas Workers' Compensation Commission, Medical Review Division
is established under the Texas Workers' Compensation Act, (the Act)
§413.005.

PURPOSE AND ROLE Thepurpose of theMedical Advisory Commit-
tee (MAC) isto bring together representatives of health care specialties
and representatives of labor, business, insurance and the general public
to advise the Medical Review Division in developing and administer-
ing the medical policies, fee guidelines, and the utilization guidelines
established under 8413.011 of the Act.

COMPOSITION Membership. The composition of the committee is
governed by the Act, asit may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.

Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. Asof September 1, 2001, these membersinclude apublic
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.

The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers' compensationinsurance; or agovern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be amedical director for the carrier but
may not be a utilization review agent or athird party administrator for
the carrier.

A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.

The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold alicense in the health
care field and may not derive their income directly from the provision
of health care services.

The Commissioners may appoint one aternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.

Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documentsfor the position. Theterm of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve amaximum of two terms
asaprimary, alternate or acombination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with athree-year term. For those members who
are appointed to serve a part of aterm that lasts six (6) months or less,
this partial appointment will not count as afull term.

Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’ s absence without an excuse accepted
by the Medical Review Division Director.

The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.

In the case of avacancy, the Commissionerswill appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position aslong astheterm limitisnot exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.
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RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issuesasrequired by the Medical Review
Division.

Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.

Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.

Provide other assistance requested by the Medical Review Division in
the devel opment of guidelines and medical policies.

Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.

Maintain knowledge of MAC proceedings.

M ake recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.

Provide other assistance requested by the Medical Review Divisionin

the development of guidelines and medical policies when the primary
member is absent from a MAC mesting.

Committee Officers. The TWCC Commissioners designate the chair-
man of the MAC. The MAC will elect a vice chairman. A member
shall be nominated and elected as vice chairman when he/she receives
amajority of the votes from the membership in attendance at ameeting
at which nine (9) or more primary or alternate members are present.

Responsihilities of the Chairman: Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division; prior to meetings, confer with the Medical
Review Division Director, and when appropriate, the TWCC Executive
Director to receive information and coordinate:

a. Preparation of a suitable agenda.

b. Planning MAC activities.

c. Establishing meeting dates and calling meetings.

d. Establishing subcommittees.

e. Recommending MAC members to serve on subcommittees.

If requested by the Commission, appear before the Commissioners to
report on MAC meetings.

COMMITTEE SUPPORT STAFF The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as aliaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.

TheMedica Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:

Preparing agenda and support materials for each meeting.
Preparing and distributing information and materials for MAC use.
Maintaining MAC records.

Preparing minutes of meetings.

Arranging meetings and meeting sites.

Maintaining tracking reports of actions taken and issues addressed by
the MAC.

Maintaining attendance records.

SUBCOMMITTEES The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.

WORK GROUPS When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.

WORK PRODUCT No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or awork group.

MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.

CONDUCT AS A MAC MEMBER Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.

Comportment Requirements for MAC Members:
Learn their duties and perform them in a responsible manner;

Conduct themselves at al timesin amanner that promotes cooperation
and effective discussion of issues among MAC members;

Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;

Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financia advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;

Provide accurate information to the Medical Review Division and the
Commission;

Consider the goals and standards of the workers' compensation system
as awhole in advising the Commission;

Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;

Strive to attend all meetings and provide as much advance notice to
the Texas Workers' Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
ameeting; and

Conduct themselvesin accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
or other TWCC staff.

TRD-200500823

Susan Cory

General Counsel

Texas Workers’ Compensation Commission

Filed: February 23, 2005
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How to Use the Texas Register

Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on
an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code

The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a T74C number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE

Part I. Texas Department of Human Services

40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

O Change of Address
(Please fill out information below)

O Paper Subscription
O One Year $200 O First Class Mail $300

0O Back Issue ($10 per copy)
Quantity

Volume , Issue # .
(Prepayment required for back issues)

NAME
ORGANIZATION
ADDRESS

CITY, STATE, ZIP
PHONE NUMBER
FAX NUMBER

Customer ID Number/Subscription Number
(Number for change of address only)

Payment Enclosed via O Check O Money Order
Mastercard/VISA Number
Expiration Date / Signature

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
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