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AN ACT 

relating to the expunction of records and files relating to a 

person's arrest. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

SECTION 1. Article 55.01, Code of Criminal,Procedure, is 

amended by aIIIending Subsections (a), (a-I), (b), and (c) and adding 

Subsection (a-2) to read as follows: 

(a) A person who has been placed under a custodial or 

noncustodial arrest for commission of either a felony or 

misdemeanor is entitled to have all records and files relating to 

the arrest expunged if: 

(1) the person is tried for the offense for which the 

person was arrested and is: 

(A) acquitted by the tr ial court, except as 

provided by Subsection ,(c) [af 1;:Rie eee1;iaR]; or 

(B) convicted and subsequently~ 

(i) pardoned for a reason other than that 

descr ibed by Subparagr aph (ii); or 

(ii) pardoned or otherwise granted relief 

on the basis of actual innocence with respect to that offense, if 

the applicable pardon or court order clearly indicates on its face 

that the pardon or order was granted or rendered on the basis of the 

person's actual innocence; or 

(2) the person has been released and the charge, if 

1 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

H.B. No. 351 

any, has not resulted in a final conviction and is no longer pending 

and there was no court-ordered community supervision under Article 

42.12 for the offense, unless the offense is a Class C misdemeanor, 

provided that [easR sf tRe fells'.liR9 sSREiitisRS euist 1 : 

(Al regardless of whether any statute of 

limitations exists for the offense and whether any limitations 

period for the offense has expired, an indictment or information 

charging the person with the commission of a misdemeanor offense 

based on the person's arrest or charging the person with the 

commission of any felony offense arising out of the same 

transaction for which the person was arrested: 

(il has not been presented against the 

person at any time following the arrest, and: 

(al at least 180 days have elapsed 

from the date of arrest if the arrest for which the expunction was 

sought was for an offense punishable as a Class C misdemeanor and if 

there was no felony charge arising out of the same transaction for 

which the person was arrested; 

(bl at least one year has elapsed from 

the date of arrest if the arrest for which the expunction was sought 

was for an offense punishable as a Class B or A misdemeanor and if 

there was no felony charge arising out of the same transaction for 

which the person was arrested; 

(cl at least three years have elapsed 

from the date of arrest if the arrest for which the expunction was 

sought was for an offense punishable as a felony or if there was a 

felony Charge arising out of the same transaction for which the 
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person was arrested; or 

(d) the attorney representing the 

state certifies that the applicable arrest records and files are 

not needed for use in any criminal investigation or prosecution, 

incl.uding an investigation or prosecution of another person; or 

(ii) [fer as effeRse a!'ieiR~ alit 9£ tae 

traJ:lSae1:ieR fel' \ ..'4:iieA tAe ,BISBR "as al'restea 91' I] if [as 

iRiietmeRt Bl' iRfel'lRatieR 6S3I!iR! tae ,ersBR "itA eelMlissieR BE a 

fe19R¥ \las) presented at any time following the arrest, wast, tRe 

iReistRleRt SOl iRfsOlRlatisR Ras seeR) dismissed or quashed, and[+ 

[(i) tRe liRlitatisRs ~eOlise eH~iOlee sefsOle 

tAe aa1:e SA T.,fiiea a jJetitieR fel eJE,\iRstiea \las {ilea aRael Artisle 

§§.Qil, n 

[+44+1 the court finds that the indictment 

or information was dismissed or quashed because the person 

completed a pretrial intervention program authorized under Section 

76.011, Government Code, [&l'-) because the presentment had been made 

because of mistake, false information, or other similar reason' 

indicating absence of probable cause at the time of the dismissal to 

believe the person committed the offense.L or because the indictment 

or information [#) was void; .Q.!. 

(B) prosecution of the person for the offense for 

which the person was arrested is no longer possible because the 

limitations period has expired [tRe peOlssR Ras seeR Oleleasee aRe 

tAe 6aar§e, if aRY, Rae Ret res\iltea il\ a {iRal eeRvieti9R aRa is R9 

leR~er ,eRsi:R§ aRB tRere naB Be seare sIaeles eelDlRl:lRity sl:tJerYisieR 

eRaS!" Artiele 4~.1~ fer 3RY afiasse etaar tRaR a blass G 
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.ieie.easBr, aBe 

[(G) 'ERe perseR Rae Ret seeR S8Rvietea af a 

fBleRY is tRe five years IJreeeBiR~ 'ERe eate af tae arrest]. 

(a-1) Notwithstanding any other provision of this article, 

a person may not expunge records and files relating to an arrest 

that occurs pursuant to a warrant issued under Section 21, Article 

42.12 [S~:Bsee1;iea (al (ill (Ql, a !lezsea's eeavie1;iea ef a feleay ia 

tae five years IJre6eaiR~ 'Eae sate sf tRB arrest aees Ret attest 'Eae 

,pe:l'S9R r S eRti1:1emeRt 1:9 eUlJliRstieR iel' ,Y::lpeses af as eK parte 

,81:i1:198 filea 9ft Beaalf af tRe perseR By tRe ail'eetel af 'Eae 

ble,artRlea€ BE Plislia &afe1:Y1:lRSer See1:ieR d(e), Artis1e §§.Q:d]. 

(a-2) Notwithstanding any other provision of this article, 

a person who intentionally or knowingly absconds from the 

jurisdiction after being released under Chapter 17 following an 

arrest is not eligible under Subsection (a)(2)(A)(i)(a), (b), or 

(c) or Subsection (a)(2)(B) for an expunction of the records and 

files relating to that arrest. 

(b) Except as provided by Subsection (c) ref 1;~is see1;iea], 

a district court may expunge all records and files relating to the 

arrest of a person who has been arrested for commission of a felony 

or misdemeanor under the procedure established under Article 55.02 

[ef 1;~is eeee] if..:.. 

ill the person is: 

(A) [-H+] tried for the offense for which the 

person was arrested; 

ill [~] convicted of the offense; and 

ill [~] acquitted by the court of criminal 
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appeals or, if the period for granting a petition for discretionary 

review has expired, by a court of appeals; or 

(2) an office of the attorney representing the state 

authorized by law to prosecute the offense for which the person was 

arrested recommends the expunction to the appropriate district 

court before the person is tried for the offense, regardless of 

whether an indictment or information has been presented against the 

person in relation to the offense. 

(c) A court may not order the expunction of records and 

files relating to an arrest for an offense for which a person is 

subsequently acquitted, whether by the trial court, a court of 

appeals, or the court of criminal appeals, if the offense for which 

the person was acquitted arose out of a criminal episode, as defined 

by Section 3.01, Penal Code, and the person was convicted of or 

remains subject to prosecution for at least one other offense 

occurring during the criminal episode. 

SECTION 2. Article 55.02, Code of Criminal Procedure, is 

amended by amending Section 1 and adding Section 1a to read as 

follows: 

Sec. 1. At the request of the defendant and after notice to 

the state, the trial court presiding over the case in which the 

defendant was acquitted, if the trial court is a district court, or 

a district court in the county in which the trial court is located 

shall enter an order of expunction for a person entitled to 

expunction under Article 55.01{a){1){A) [aztiele .§§.Ql(a)(l)(a») 

not later than the 30th day after the date of the acquittal. Upon 

acquittal, the trial court shall advise the defendant of the right 
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to expunction. The defendant shall provide. to the district court 

all of the information required in a petition for expunction under 

Section 2(b). The attorney for the defendant in the case in which 

the defendant was acquitted, if the defendant was represented by 

counsel, or the attorney for the state, if the defendant was not 

represented by counsel, shall prepare the order for the court's 

signature. 

Sec. 1a. (a) The trial court presiding over a case in which 

a defendant is convicted and subsequently granted relief or 

pardoned on the basis of actual innocence of the offense of which 

the defendant was convicted, if the trial court is a district court, 

or a distr ict court in the county in which the tr ia1 court is 

located shall enter an order of expunction for a person entitled to 

expunction under Article 55.01(a) (1) (B) (E) not later than the 30th 

day after the date the court receives notice of the pardon or other 

grant of relief. The person shall provide to the distr ict court all 

of the information required in a petition for expunction under 

Section2(b). 

(b) The attorney f·or the state shall: 

(1) prepare an expunction order under this section for 

the court's signature; and 

(2) notify the Texas Department of Cr imina1 Justice if 

the person is in the custody of the department. 

(c) . The court shall include in an expunction order under 

this section a listing of each official, agency, or other entity of 

this state or political subdivision of this state and each private 

entity that there is reason to believe has any record or file that 
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is sub; ect to the order. The court shall also provide in an 

expunction order under this section that: 

(1) the Texas Department of Cr iminal Just ice shall 

send to the court the documents delivered to the department under 

Section 8(a), Article 42.09; and 

(2) the Department of Public Safety and the TexaS 

Department of Criminal Justice shall delete or redact, as 

appropriate, from their public records all index references to the 

records and files that are subject to the expunction order. 

(d) The court shall retain all documents sent to the court 

under Subsection ec) (1) until the statute of limitations has run 

for any civil case or proceeding relating to the wrongful 

imprisonment of the person subject to the expunction order. 

SECTION 3. Section 2(a), Article 55.02, Code of criminal 

Procedure·, is amended to read as follows: 

(a) A person who is entitled to expunction of records and 

files under Article 55.01(a)(1)(B)(i) or 55.01(a)(2) [§§.91(a)] or 

a person who is eligible for expunction of records and files under 

Article 55.01(b) may file an ex parte petition for expunction in a 

district court for the county in which: 

(1) the petitioner was arrested; or 

(2) the offense was alleged to have occurred. 

SECTION 4. Section 3(c), Article 55.02, Code of Criminal 

Procedure, is amended to read as follows: 

(c) When the order of expunction is final, the clerk of the 

court shall send a certified copy of the order to the Cr ime Records 

Service of the Department of Public Safety and to each official or 
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agency or other governmental entity of this state or of any 

political subdivision of this state named in [aeSiljRateli lay tl!.e 

perseR ul!.e is tl!.e slilajeet ef] the order. The certified copy of the 

order must be sent by secure electronic mail, electronic 

transmission, or facsimile transmission or otherwise by certified 

mail, return receipt requested. In sending the order to a 

governmental entity named in the order [aeSiljRatea lay tl!.e perseR], 

the clerk may elect to substitute hand delivery for certified mail 

under this subsection, but the clerk must receive a receipt for that 

hand-delivered order. 

SECTION 5. Section 4, Article 55.02, Code of Criminal 

Procedure, is amended to read as follows: 

Sec. 4. (a) If the state establishes that the person who is 

the subject of an expunction order is still subject to conviction 

for an offense arising out of the transaction for which the person 

was arrested because the statute of limitations has not run and 

there is reasonable cause to believe that the state may proceed 

against the person for the offense, the court may provide in its 

expunction order that the law enforcement agency and the 

prosecuting attorney responsible for investigating the offense may 

retain any records and files that are necessary to the 

investigation. 

(a-1) The court shall provide in its expunction order that 

the applicable law enforcement agency and prosecuting attorney may 

retain the arrest records and files of any person who becomes 

entitled to an expunction of those records and files based on the 

expiration of a period described by Article 55.01(a)(2)(A)(i)(a), 
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(b), or (c), but without the certification of the prosecuting 

attorney as described by Article 55.0Ha) (2) (A) (i) (d). 

(a-2) In the case of a person who is the subject of an 

expunction order on the basis of an acquittal, the court may provide 

in the expunction order that the law enforcement agency and the 

prosecuting attorney retain records and files if: 

(1) the records and files are necessary to conduct a 

subsequent investigation and proseclltion of a person other than the 

person who is the subj ect of the expunction order; or 

(2) the state establishes that the records and files 

are necessary for use in: 

(A) another criminal case, including a 

prosecution, motion to adjudicate or revoke community supervision, 

parole revocation hearing, mandatory supervision revocation 

hear ing, punishment hear ing, or bond hear ing; or 

(B) a civil case, including a civil suit or suit 

for possession of or access to a child. 

(b) Unless the person who is the subject of the expunction 

order is again arrested for or charged with an offense arising out 

of the transaction for which the person was arrested or unless the 

court provides for the retention of records and files under 

Subsection (a-1) or (a-2) [Cal ef tRis seetieR), the provisions of 

Articles 55.03 and 55.04 [ef tRis sese) apply to files and records 

retained under this section. 

SECTION 6. Section 5(a), Article 55.02, Code of Criminal 

Procedure, is amended to read as follows: 

(a) Except as provided by Subsections (f) and (g), on 

9 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

H.B. No. 351 

receipt of the order, each official or agency or other governmental 

entity named in the order shall: 

(1) return all records and files that are subject to 

the expunction order to the court or in cases other than those 

described by section la, if removal is impracticable, obliterate 

all portions of the record or file that identify the person who is 

the subject of the order and notify the court of its action; and 

(2) delete from its public records all index 

references to the records and files that are subject to the 

expunction order. 

SECTION 7. This Act applies to an expunction of arrest 

records and files for any cr iminal offense: 

(1) that occurred before, on, or after the effective 

date of this Act; or 

(2) for which a pardon or other relief on the basis of 

actual innocence was granted before, on, or after the effective 

date of this Act. 

SECTION 8. This Act takes effect September 1, 2011. 
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President of the Senate Speaker of the House 

I certify that H.B. No. 351 was passed by the House on May 12, 

2011, by the following vote: Yeas 141, Nays .2, 2 present, not 

vpting; and that the House concurred in Senate amendments to H.B. 

No. 351 on May 27,2011, by the following vote: Yeas 138, Nays 0,3 

present, not voting. 

Chief Clerk of the ou 

I certify that H.B. No. 351 was passed by the Senate, with 

amendments, on May 25, 2011, by the following vote: Yeas 31, Nays 

o. 

APPROVED: 

Date 

FILED IN THE OFFICE OF THE 

SEC~TARY OF STATE 


1a411. O'CLOCK 

JUN 1 
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