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The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘laE c ATTORNEY
gENE RAL An index to the fall text of these documents is available from
the Attomey General's Internet site hitp://www.oag. state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attomey General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Requests for Opinions
RQ-1004-GA

Requestor:

The Honorable Mark A. Marshall
McCulloch County Attorney

105 North Church

Brady, Texas 76825

Re: Approval of expenditures from the asset forfeiture fund of a district
attorney (RQ-1004-GA)

Briefs requested by November 21, 2011
RQ-1005-GA

Requestor:

The Honorable Joe C. Pickett

Chair, Defense and Veterans” Affairs Committee
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Proration of homestead property tax exemption, under section
11.131, Tax Code, for a fully disabled veteran who dies during 2011,
and application of that exemption to the surviving spouse of a veteran
who dies during 2011 (RQ-1005-GA)

Briefs requested by November 21, 2011
RQ-1006-GA

Requestor:

The Honorable Jim Jackson

Chair, Committee on Judiciary & Civil Jurisprudence
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether recently enacted subsection 52.072(e), Election Code,
applies to all elections, including those governed by section 130.037,
Education Code (RQ-1006-GA)

Briefs requested by November 24, 2011

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-201104613

Jay Dyer

Deputy Attorney General

Office of the Attorney General
Filed: October 26, 2011

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 22. EXAMINING BOARDS

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT

22 TAC 8§8153.1, 153.5, 153.16, 153.17, 153.27

The Texas Appraiser Licensing and Certification Board is renew-
ing the effectiveness of the emergency adoption of amendments
to §8153.1, 153.5, 153.16, 153.17, and 153.27, for a 11-day

period. The text of the amended sections were originally pub-
lished in the July 8, 2011, issue of the Texas Register (36 TexReg
4209).

Filed with the Office of the Secretary of State on October 17,
2011.

TRD-201104407

Devon V. Bijansky

General Counsel

Texas Appraiser Licensing and Certification Board
Original Effective Date: June 23, 2011

Expiration Date: October 31, 2011

For further information, please call: (512) 936-3652

¢ ¢ ¢
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PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
ULES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 57.
CONTRACTS
1 TAC 8857.1-57.9

The Office of the Attorney General (OAG) proposes a new Chap-
ter 57, 8857.1 - 57.9, to Texas Administrative Code, Title 1, Part
3, relating to OAG process regarding the approval of outside
counsel contracts and review of invoices.

OUTSIDE COUNSEL

The proposal will establish new rules relating to administration
of the OAG'’s review and approval of outside counsel contracts,
as well as the OAG’s review of invoices submitted by outside
counsel. The new rules are proposed pursuant to Texas Gov-
ernment Code 8402.0212, as amended by Senate Bill 367 during
the 82nd Legislature, Regular Session, as well as Texas Govern-
ment Code Chapter 2254, relating to contingency fee contracts
for legal services.

Texas Government Code §402.0212(a) - (f) requires the OAG to
approve a contract for legal services, to review invoices submit-
ted by outside counsel and confirm counsel’s eligibility for pay-
ment, to charge an administrative fee to outside counsel for re-
viewing their contracts with state agencies and to adopt rules
necessary to administer the sections. The proposed new rules
do not affect any other statutes and no other rules are proposed
under this chapter at this time.

Katherine Cary, the OAG’s General Counsel, has determined
that for each of the first five years following the adoption of Chap-
ter 57, §857.1 - 57.9, the anticipated public benefit of the pro-
posed new rules will be to increase the state’s effective and ef-
ficient retention of outside counsel and to ensure legal fees are
legally justified by reviewing outside counsel’s invoices. An ad-
ditional public benefit is the collection of the administration fee
on behalf of the state, which will be used to support the opera-
tions of the state and fund the OAG’s review of outside counsel
contracts.

The OAG'’s General Counsel has determined that during each of
the first five-years following the adoption of Chapter 57, the fiscal
impact to the state is estimated to be a positive impact of approxi-
mately an average of $224,532 per fiscal year in accordance with
projected administrative fees to be collected. Based on a sliding
scale in relation to the contract cap amount, the General Coun-
sel has concluded that the administrative fee reasonably relates
to the cost of the resources expended to perform the review and
approval of outside counsel contracts and the accompanying re-

view of invoices for legal services. Accordingly, there is no need
to consider less costly alternatives to the rules.

The General Counsel has further determined that there will not
be any foreseeable fiscal impact to local governments that is
likely to result from adoption of the new rules. Also, the General
Counsel has determined that the enactment of Chapter 57 is not
likely to have an adverse economic impact on micro-business or
small business.

The OAG seeks comments related to the proposed new rules.
Comments should relate to subject matter of the proposed new
rules, should be organized in a manner consistent with the or-
ganization of the proposed new rules, and should identify the
specific section of the proposed rules to which the comment re-
lates.

Written comments on the proposal may be submitted, by mail
or email, for 30 days following the publication of this notice
to Katherine Cary, General Counsel, Office of the Attorney
General, P.O. Box 12548, Austin, Texas 78711-2548, kather-
ine.cary@oag.state.tx.us.

The new rules are proposed in accordance with Texas Govern-
ment Code 8402.0212, which requires the OAG to set proce-
dures for approving outside counsel contracts, reviewing outside
counsel invoices and charging an administrative fee to outside
counsel.

The proposed new rules do not affect any other statutes.
857.1.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

Definitions.

(1) Agency--A department, commission, board, authority,
office, or other agency in the executive branch of state government, in-
cluding university systems and institutions of higher education as de-

(3) Contingency Fee--That part of a fee for legal services,
the amount or payment of which, is contingent on the outcome of the
matter for which the legal services were obtained.

(4) Invoice--An itemized list of legal services provided,
and fees, charges, or expenses associated with those services, by Out-
side Counsel to an Agency pursuant to an Outside Counsel Contract.

(8) Invoice Summary--A document furnished by Outside
Counsel to the Agency that supports a submitted Invoice by indicat-
ing the total number of hours worked by each legal professional during

keeper during the Invoice period, each expense, the total amount of the
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Invoice, and the total amount of all Invoices to date under the Outside
Counsel Contract.

(6) Outside Counsel--An attorney or law firm selected by
an Agency to provide legal services. The term does not include a full-
time employee of the Agency or the Office of the Attorney General.

(3) the Agency must provide the Office of the Attorney
General with additional information before a decision to approve or
deny the request will be made.

(d) A notification under subsection (c)(1) of this section may
include limitations and requirements on the selection and retention of

(7) Outside Counsel Contract--A contract for legal services
between an Agency and Outside Counsel selected by the Agency that
must be approved by the Office of the Attorney General pursuant to

this chapter.
(8) Request for Voucher Approval--A request made by an

Agency to the Office of the Attorney General for the Office of the At-
torney General to:

(A) review an Outside Counsel’s Invoice; and

(B) toapprove the payment of the Invoice, pursuant to
this chapter.
(9) Request to Retain Outside Counsel--A request made by
an Agency to the Office of the Attorney General for approval to retain
an Outside Counsel pursuant to this chapter.

current with that set by the General Appropriations Act.

§57.2. Application.

(@) This chapter does not constitute independent authority for
any Agency to contract for legal services with Outside Counsel.

(b) This chapter does not apply to an Agency excluded by
§402.0212(a) of the Government Code or an Agency granted an ex-
emption by, and at the sole discretion of, the Office of the Attorney

Outside Counsel, including, but not limited to, the requirement that the
requesting Agency use the Request for Qualification Process outlined
in §57.4 of this chapter.

(e) A notification under subsection (c)(1) of this section does
not constitute approval of an Outside Counsel Contract.

(f) Except as expressly allowed by a Texas statute, final de-
cision by the Texas Supreme Court or a final judgment by a federal
court, an Agency requiring legal services from QOutside Counsel on a
contingency fee arrangement must first seek the written approval of
the Executive Director of the Legislative Budget Board, or their autho-
rized designee, before submitting a Request to Retain Outside Counsel
form pursuant to subsection (b) of this section. The Office of the Attor-
ney General shall not approve an Agency’s Request to Retain Outside
Counsel, involving a contingency fee arrangement, until the Agency
provides the Office of the Attorney General with the written approval
of the Executive Director of the Legislative Budget Board, or their au-
thorized designee.

857.4. Request for Qualification Process.

(@ An Agency seeking to obtain legal services from Outside
Counsel must publish a Request for Qualifications for Outside Counsel
in the Texas State Business Daily for thirty (30) days.

(b) The Request for Qualifications for Outside Counsel publi-
cation must contain:

General.
(c) The Attorney General, First Assistant Attorney General, or

(1) a description of the legal services that the Outside
Counsel will provide;

their designee, as designated in writing, may waive or modify any pro-
vision or requirement contained in this chapter at their sole discretion.
To be effective, any such waiver or modification must be in writing.

(d) The Office of the Attorney General, at its sole discretion,
may grant exemptions from or modify the retention of Outside Coun-
sel process and the Request for Voucher Approval process in certain
instances. Such exemptions or modifications may be based on the type
and subject matter of the Outside Counsel Contract at issue.

§57.3. Retention of Outside Counsel.

(@) The Attorney General serves as the State of Texas’ legal
counsel and the Office of the Attorney General therefore represents
state agencies and institutions of higher education. Accordingly, Agen-
cies may not retain or select any Outside Counsel without first receiving
authorization and approval from the Office of the Attorney General to
do so. The Office of the Attorney General will determine if retaining
Outside Counsel is in the best interest of the State.

(b) An Agency requiring legal services from Outside Counsel
must first submit a completed Request to Retain Outside Counsel form
to the Office of the Attorney General. The form and instructions for
submitting the form are available on the Office of the Attorney Gen-
eral’s official website or upon request from the General Counsel Divi-
sion of the Office of the Attorney General.

() No later than ten (10) business days of receipt of the Re-
guest to Retain Outside Counsel form, the Office of the Attorney Gen-
eral will notify the requesting Agency that:

(1) the Agency’s request has been approved and it may pro-
ceed with the process of selecting Outside Counsel;

(2) the Agency’s request has been denied; or

(2) the name and contact information for an Agency em-
ployee who should be contacted by an attorney or law firm that intends
to submit their gualifications;

(3) the closing date for the receipt of qualifications;

(4) the procedure by which the Agency will make a selec-
tion of Outside Counsel;

(5) notice that the selection of and contracting with, Out-
side Counsel is subject to the approval of the Office of the Attorney
General; and

(6) any other information the Agency deems necessary.

(c) After the closing date for the receipt of qualifications, the
Agency may select an Outside Counsel. The Agency may only select
an Outside Counsel that complied with the Request for Qualifications
for Outside Counsel. The Agency shall make the selection of Outside
Counsel:

(1) on the basis of demonstrated competence and qualifica-
tions to perform the legal services; and

(2) for a fair and reasonable price, which includes, but is
not limited to, the hourly rates and expenses for legal services.

§57.5. Outside Counsel Contract.

(a) Except as authorized by law, an Outside Counsel Contract
or any amendment to an Outside Counsel Contract must be approved
by the Office of the Attorney General to be valid and enforceable.

(b) When entering into an Outside Counsel Contract, an
Agency and Outside Counsel must use the Outside Counsel Contract
template promulgated by the Office of the Attorney General. The
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contract template and instructions on submitting it are available on the
Office of the Attorney General’s official website or upon request from

(c) Unless requested to do so by the Agency or the Office of
the Attorney General, Outside Counsel must not include information in

the General Counsel Division of the Office of the Attorney General.

its Invoices that is not related to compensable charges or reimbursable

(c) In the event of an inconsistency between this chapter and

an executed Outside Counsel Contract, the contract shall prevail.

(d) Once an Agency selects an Outside Counsel, the Agency
shall submit one copy of its proposed Outside Counsel Contract to the
Office of the Attorney General for approval pursuant to this chapter.

expenses.

(d) Outside Counsel must verify, in writing, upon the submittal
of each Invoice, that the Invoice is correct and complete and that:

(1) the legal services being billed for were performed and
were necessary or advisable;

The Outside Counsel Contract must be signed by an authorized rep-
resentative of the Outside Counsel and the chief administrator of the
Agency, or authorized designee.

(¢) Upon receipt of a proposed Outside Counsel Contract, the
Office of the Attorney General will review the contract and either ap-
prove or reject it based upon the best interest of the State and compli-
ance with state law.

(f) If the Office of the Attorney General approves a proposed
Outside Counsel Contract, an authorized representative of the Office
of the Attorney General will indicate that approval on the contract and

(2) the legal services being billed for were within the term
and scope of services of the Outside Counsel Contract;

(3) the legal billing rates are the same as those set in the
Outside Counsel Contract;

(4) any expense that requires the Agency’s pre-approval
was in fact pre-approved; and

(5) the total amount of the Invoice, along with all prior pay-
ments made to Outside Counsel under the Outside Counsel Contract,
do not exceed the maximum liability amount set in the Outside Coun-

return the signed copy to the Agency.

() If the Office of the Attorney General rejects a proposed
Outside Counsel Contract, it will contact the submitting Agency to dis-
cuss the basis for the rejection and to explore whether revisions to the
proposed contract could rectify the basis for the rejection. In the event
the proposed contract is rejected and rectifying amendments are not
acceptable or possible, the Office of the Attorney General will contact
the submitting Agency to discuss alternatives to representation by the
selected Outside Counsel.

§57.6.

Invoices for Legal Services and Expenses.
(@) Outside Counsel shall prepare correct and complete
Invoices and submit them, along with an Invoice Summary, for the

sel Contract.

857.7.  Agency Review of Invoices.

(@) Upon receipt of an Invoice, the Agency shall immediately
mark the Invoice with the date the Agency received the Invoice. The
Agency must review the submitted Invoice, and any other information
deemed necessary, to verify that:

(1) thelegal services contained in the Invoice were actually
performed and were necessary or advisable;

(2) the legal services contained in the Invoice were per-
formed within the term and scope of services of the Outside Counsel
Contract;

billing period to the Agency for payment. Invoices and Invoice
Summaries must be submitted to the Agency no later than thirty (30)
days after the last day of the billing period in which legal services are
rendered and for which payment is being sought.

(b) A correct and complete Invoice must include, at a mini-
mum, the following information:

(1) Outside Counsel Contract identification number;

(2) Agency name;
(3) Outside Counsel name;

(4) Vendor Identification Number (assigned by the Texas
Comptroller of Public Accounts), Social Security Number of an autho-
rized representative of Outside Counsel or other appropriate payment
identification number;

(5) Invoice number and date;

(6) Billing period of services rendered for which payment
is being sought;

(7) Description and date of the task or service provided,
the billable time for the task or service, the name and position (partner,
associate, paralegal, etc.) of the timekeeper that performed the task or
service, and the applicable hourly rate;

(8) For filing charges, a description of the document filed
and the name and location of the entity the document was filed with;

(3) the legal billing rates are the same as those set in the
Outside Counsel Contract;

(4) any expense that requires the Agency’s pre-approval
was in fact pre-approved; and

(5) the total amount of the Invoice, along with all prior pay-
ments made to Outside Counsel under the Outside Counsel Contract,
do not exceed the maximum liability amount set in the Outside Coun-
sel Contract.

(b) If the Agency determines that the submitted Invoice is cor-
rect and complete, and should be paid, the Agency’s chief administrator
or their designee must:

(1) approve the Invoice;

(2) verify that the requirements in subsection (a)(1) - (5) of
this section have been met and attest to that verification with his or her
signature;

(3) submitthe Invoice and other required information to the
Office of the Attorney General pursuant to 857.8(b) of this chapter; and

(4) if necessary, enter relevant information into the Uni-
form Statewide Accounting System.

(c) Ifthe Agency determines that the Invoice is not correct and
complete, and should not be paid, even in part, the Agency’s designated
representative must immediately notify Outside Counsel in writing that

payment; and

(10) Other information requested by the Agency or the Of-
fice of the Attorney General.

the Invoice is deficient and attempt to resolve the Invoice deficiency
with Outside Counsel in a mutually agreeable manner.

(1) If the Invoice deficiency can be resolved in a reason-
able time and in a mutually agreeable manner that results in a correct
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and complete Invoice, Outside Counsel should submit that Invoice to
Agency for review and approval pursuant to §57.6 of this chapter.

(2) Ifthe Invoice deficiency cannot be resolved in a reason-
able time, the Agency should reject and deny payment for the disputed
portions of the Invoice and approve the undisputed portions of the In-

(e) The Office of the Attorney General will not approve pay-
ment of an Invoice in an amount that is greater than the amount ap-
proved by the Agency under §57.7(b) of this chapter.

(f) The Office of the Attorney General, at its sole discretion,
may permit Agencies to submit information other than the information

voice pursuant to subsection (b) of this section so that the undisputed

specified in subsection (b)(1) - (7) of this section before the Office of

portions of the Invoice can be processed for payment pursuant to this
chapter. If necessary, Outside Counsel may resubmit the disputed and

the Attorney General approves or disapproves payment of an Invoice.
The Office of the Attorney General will specify what information is

rejected portions of the Invoice to Agency once the deficiency is re-

acceptable for an Agency to submit under this subsection.

solved in a mutually agreeable manner with Agency. In the event that
Outside Counsel and Agency mutually agree on a resolution, then Out-
side Counsel must follow the steps in §57.6 of this chapter.

(d) Outside Counsel is encouraged to submit to the Agency no
more than one Invoice per month under an Outside Counsel Contract.

(e) Contingency Fee Outside Counsel may be required to sub-
mit Invoices for review as requested by the Office of the Attorney Gen-
eral.

§57.8. Agency Submission of Request for Voucher Approval to the
Office of the Attorney General.

(@ An Invoice may not be paid without the prior approval of
the Office of the Attorney General.

(b) If the Agency approves an Invoice, or a portion of an In-
voice, pursuant to §57.7(b) of this chapter, the Agency must submit the
following information to the Office of the Attorney General within ten
(10) business days of receiving the Invoice from Outside Counsel:

a Request for Voucher Approval;

a copy of the Invoice and Invoice Summary at issue;

evidence of the date the Agency received the Invoice;

(9) Except as allowed by the Office of the Attorney General,
Agencies may submit only one Request for Voucher Approval per
billing period per contract.

§57.9. Administrative Fee.

(a) Outside Counsel must pay a non-refundable administrative
fee to the Office of the Attorney General for the Invoice review de-
scribed in 857.8 of this chapter. Outside Counsel may not charge, or
seek reimbursement from, the Agency for payment of this administra-
tive fee.

Q The administrative fee described in subsection (a) of this
section is incurred on the date that the first Invoice after the effective
date of this chapter is submitted to the Agency. Any Invoice submitted
to the Office of the Attorney General by the Agency before the admin-
istrative fee has been submitted by the Outside Counsel to the Office
of the Attorney General shall be deemed incorrect and incomplete and
not eligible for payment.

(c) The administrative fee is set as follows:

(1) For an Outside Counsel Contract with a maximum Iia-

fee is $100.00.

EERE

a copy of the verification required by 857.7(b)(2) of this

chapter;

@

5) other information requested by the Office of the Attor-
ney General,
(6) any other information the Agency deems necessary for

the Office of the Attorney General to conduct a review of the Invoice;
and

(7) if necessary, a description of any disputed charge that

not approved.

(c) If the Office of the Attorney General determines that
a properly submitted Invoice, or a portion thereof, is eligible for
payment, it will provide the Agency with a voucher approval and,
if necessary, enter relevant information in the Uniform Statewide

(2) For an Outside Counsel Contract with a maximum lia-

administrative fee is $200.00.

(3) For an Outside Counsel Contract with a maximum lia-
bility equal to or greater than $10,000.00 but less than $50,000.00, the
administrative fee is $500.00.

(4) For an Outside Counsel Contract with a maximum li-
ability equal to or greater than $50,000.00 but less than $150,000.00,
the administrative fee is $1,000.00.

(5) For an Outside Counsel Contract with a maximum lia-
bility equal to or greater than $150,000.00 but less than $1,000,000.00,
the administrative fee is $1,500.00.

(6) For an Outside Counsel Contract with a maximum lia-
bility of equal to or greater than $1,000,000.00, the administrative fee

Accounting System.

(d) If the Office of the Attorney General determines that any
portion of an Invoice is not eligible for payment, it will immediately
notify the Agency of that decision. The Agency may then, after con-

is $2,000.00.

(7) For Contingency Fee Outside Counsel Contracts, the
Office of the Attorney General will establish a reasonable administra-
tive fee when Invoices are submitted to the Office of the Attorney Gen-

sulting with Outside Counsel:

(1) abide by the Office of the Attorney General’s determi-
nation to deny payment;

(2) inform the Office of the Attorney General that the
Agency and the Outside Counsel agree that the payment should be
denied and the Invoice will be withdrawn; or

(3) submit a new Invoice for review and approval after
resolving the Invoice deficiency with Outside Counsel in a mutually

eral for review.

(d) The administrative fee due under subsection (c) of this sec-
tion covers the then current State Fiscal Biennium in an Outside Coun-
sel Contract term. Outside Counsel must pay a non-refundable admin-
istrative fee to the Office of the Attorney General, as set by subsection
(c) of this section, for every State Fiscal Biennium covered in an Out-
side Counsel Contract term. Subsequent biennial administrative fees

ennlum

agreeable manner.
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(e) The administrative fee described in subsection (a) of this
section is not due for a contract having a zero dollar liability or a con-
tract that is only seeking reimbursement for expenses.

(f) For exceptional circumstances, the Office of the Attorney
General, at its sole discretion, may modify the amount of the adminis-
trative fee due under subsection (c) of this section. If the Office of the
Attorney General, at its sole discretion, permits an Agency to submit
information other than the information specified in §57.8(b)(1) - (7) of
this chapter, the Office of the Attorney General, in its sole discretion,
may reduce or waive the administrative fee.

(@) When an Outside Counsel Contract is amended to increase
the maximum liability of the contract to an amount that requires Out-
side Counsel to pay a higher administrative fee, under subsection (c) of
this section, then Outside Counsel shall pay the difference between the
original lesser fee, if already paid, and the new higher fee upon sub-
mission of the next submitted Invoice.

(h) The administrative fee described in subsection (a) of this
section shall be sent to the Office of the Attorney General at P.O. Box,
12548, Austin, Texas 78711-2548.

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 19,
2011.

TRD-201104445
Jay Dyer
Deputy Attorney General
Office of the Attorney General
Earliest possible date of adoption: December 4, 2011
For information regarding this publication, contact Zindia Thomas,
Agency Liaison, at (512) 936-9901.
¢ ¢ ¢

TITLE 7. BANKING AND SECURITIES

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 25.
CONTRACTS
SUBCHAPTER A. CONTRACT FORMS
7 TAC 825.3, §25.9

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend §25.3, concerning contract forms for sale of prepaid
funeral benefits; and to propose new 825.9, concerning pack-
age sales of prepaid funeral contracts. The amendment to §25.3
is proposed to update the model form for prepaid funeral bene-
fits contracts. New 8§25.9 is proposed to clarify procedures for
selling funeral goods and services that are bundled together as
packages.

PREPAID FUNERAL

The proposed amendment to §25.3 involves a change to fig-
ure 7 TAC 825.3(k)(1), the model complaint disclosure notice
for prepaid funeral contracts. The amendment updates the web-
site addresses for the Texas Funeral Service Commission and
the Texas Department of Insurance and corrects the instructions

regarding the placement of the notice to make them consistent
with the requirements provided in the rule itself. The proposed
amendment to the model notice would remove the inconsistent
language.

New 8§25.9 arises from difficulties in ensuring compliance with
Finance Code Chapter 154. Some sellers and funeral providers
offer bundles or packages of various funeral goods and services
at a single price. However, because items included in such
packages do not have individual values listed on the prepaid fu-
neral contract, providers have no guidance as to how to com-
ply with Finance Code 8154.1551 in the event of modification
of the contract at the time of the beneficiary’s death. Specifi-
cally, 8154.1551 allows reasonable modifications at the time of
the funeral, to the funeral goods and services provided under the
contract, but prohibits such modifications from exceeding 10% of
the original purchase price. Furthermore, §154.1551 places re-
quirements on calculating the value of substituted or surrendered
goods and services. It is difficult to comply with these provisions
when funeral goods and services have no individual values listed
in the contract because they were included in a package sale.
In addition, consumers may not understand that unused items in
the package are lost, and no refund credit may be available. The
proposed new rule seeks to clarify the steps a seller must take to
ensure compliance with the Finance Code, and to ensure con-
sumers receive appropriate notice regarding package pricing.

Subsection (d) of proposed new §25.9 establishes that the rule
would be effective for contracts executed after January 31, 2012.
This delayed application will allow sellers to deplete their stock of
printed contracts before being required to include the new pack-
age pricing notations in contracts.

Stephanie Newberg, Deputy Commissioner, Texas Department
of Banking, has determined that for the first five-year period the
proposed rules are in effect, there will be no fiscal implications for
state government or for local government as a result of enforcing
or administering the rules.

Ms. Newberg also has determined that, for each year of the first
five years the rules as proposed are in effect, the public ben-
efits anticipated as a result of enforcing the rules include pro-
viding updated and accurate information for filing complaints in
prepaid funeral contracts; clarifying instructions for placement
of the complaint disclosure in the prepaid funeral contract; and
providing clearer pricing information in prepaid funeral contracts
regarding package sales.

For each year of the first five years that the rules will be in effect,
there will be no economic costs to persons required to comply
with the rules as proposed.

There will be no adverse economic effect on small businesses or
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses.

To be considered, comments on the proposed amended and hew
sections must be submitted no later than 5:00 p.m. on December
5, 2011. Comments should be addressed to General Counsel,
Texas Department of Banking, Legal Division, 2601 North Lamar
Boulevard, Suite 300, Austin, Texas 78705-4294. Comments
may also be submitted by email to legal@dob.texas.gov.

The amendment to §25.3 and new §25.9 are proposed under
Finance Code §154.051, which authorizes the commission to
adopt rules to enforce and administer Finance Code Chapter
154.
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Finance Code Chapter 154 is affected by the proposed amended
and new sections.

§25.3. What Requirements Apply to a Non-Model Contract or
Waiver?

(@ - () (Nochange.)

(k) Inquiries and complaints notice. Your proposed prepaid
funeral benefits contract must disclose how a purchaser, potential pur-
chaser or consumer can make consumer inquiries and complaints to the
department [Department] as required by Finance Code, §11.307(a), and
§25.41 of this title (relating to How Do | Provide Information to Con-
sumers on How to File a [Consumer] Complaint and What Action Must
| Take When | Receive a Complaint?), and to other specified state reg-
ulatory agencies with appropriate jurisdiction.

(1) Thisdisclosure must appear exactly as set out in the rel-
evant model contract, including the names and contact information for
each regulatory agency, without modification, and will vary in context
depending on whether the proposed contract is trust-funded or insur-
ance-funded. The model disclosures for both trust-funded and insur-
ance-funded contracts appear in:

Figure: 7 TAC §25.3(k)(1)
[Figure: 7 TAC §25:3(k)(1)]
(2) (No change.)

() - (m) (No change.)

§25.9. Packag
(a) For purposes of this section, the term "package sale” means
a grouping of multiple funeral goods and services which is offered to
the purchaser at a single price.

(b) Each good or service included in a package sale may have
its individual value listed on the prepaid contract.

(1) If individual values are listed, and the package price
is different than the sum of the listed values of each good or service
included in the package sale, the contract must represent the package
sale by listing a discount, credit, or price adjustment representing the
difference.

(2) Ifindividual values are listed, the value assigned to any
funeral good or service included in a package sale, minus a proportional
fraction of the package discount or credit, must be used:

(A) for purposes of compliance with Finance Code
8154.1551 in the event of modification after the death of the benefi-
ciary; and

(B) as the "agreed price" for purposes of preparing
a written pre-need to at-need reconciliation under Finance Code

§154.161(a)(2)(B).

(c) Ifindividual values are not listed for each good or service
included in a package sale, the word "included"” must be listed for each
item, provided that the contract includes the following disclosure state-
ment: "No refund or credit will be issued for package sale goods or
services which remain unused by the customer at the time of need.”

(1) Such disclosure statement may be included in the con-
tract form, the provider’s price list, or provided as an addendum. If in-
cluded in the contract form, the disclosure statement must be included
on page one or two of the contract. If included on the price list, the
disclosure statement must be on each package price page. If provided
as an addendum to the contract, it must be signed by both parties.

(2) In the event of modification after the death of the ben-
eficiary, prices of funeral goods and services at the time of death must

(d) This section is effective for contracts executed after Jan-
uary 31, 2012.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104499

A. Kaylene Ray

General Counsel

Texas Department of Banking

Proposed date of adoption: December 16, 2011
For further information, please call: (512) 475-1300

¢ ¢ ¢

CHAPTER 33. MONEY SERVICES

BUSINESSES
7 TAC 833.53

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
new §33.53, concerning exemption from licensing for debt man-
agement service (DMS) providers. The new rule is proposed to
allow an exemption from money transmission licensing for DMS
providers that are registered with the Office of the Consumer
Credit Commissioner (OCCC).

Texas Finance Code Chapter 394 concerns debtor assistance,
and specifically Subchapter C (§394.201 et seq.) regulates
consumer debt management services under the authority of
the OCCC. Debt management services are essentially when
a person, on behalf of a consumer, interacts with the con-
sumer’s creditors to seek more favorable repayment terms.
Sometimes as part of this service, DMS providers accept funds
from consumers and distribute them to creditors on behalf of
the consumers. In March 2011, the department received an
inquiry from the National Policy Group, on behalf of members of
the credit counseling industry, regarding the application of the
Money Services Act to DMS providers. Specifically, the letter
inquired about arrangements where a consumer pays a single
monthly payment to a DMS provider, the provider negotiates
concessions from the consumer’s creditors such as reduced
interest rates or fees, then pays the creditors on behalf of the
consumer. This model is similar to third party bill payment, which
the Money Services Act expressly includes within the meaning
of money transmission. (Finance Code §151.301(b)(4)(A)(iii).)

Under Finance Code Chapter 151, a person who engages in
money transmission must obtain a money transmission license
from the department. As a result, the Finance Code would re-
quire such DMS providers who receive consumer funds for dis-
tribution to creditors, to both register with the OCCC and to ob-
tain a money transmission license from the department. Certain
DMS providers are thus subject to regulation by two administra-
tive agencies with discrete regulatory schemes.

The regulatory scheme under Chapter 394 requires DMS
providers to register with the OCCC and obtain security in
the form of a bond or an insurance policy. To perform DMS,
registered DMS providers must enroll a consumer in a debt
management plan, which requires a written agreement that
conforms to a list of statutory requirements. If the DMS provider
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accepts funds from the consumer for distribution to creditors,
the funds must be placed in a trust account, and the provider
must give the consumer written reports containing detailed
information regarding all payments and deductions made with
the funds. A registered DMS provider must also annually renew
its registration and file a report with the OCCC disclosing its
assets and liabilities, total number of debt management plans in
place, and total average fees charged to consumers. Regarding
fees, Chapter 394 also imposes substantial restrictions on the
fees a DMS provider may charge a consumer.

Currently, there are 56 registered DMS providers, and the OCCC
reports minimal consumer complaints regarding DMS activity.
In part for this reason, the department has not required DMS
providers registered with the OCCC to obtain money transmis-
sion licenses, provided the transmission only occurred in con-
nection with its debt management services. The National Policy
Group inquiry has revealed a need for clarification and formaliza-
tion of the department’s policy regarding these DMS providers.
New §33.53 would codify this policy.

The proposed new rule would exempt from money transmission
licensing a DMS provider that is registered and in good standing
with the OCCC, so long as the DMS provider remains in compli-
ance with Chapter 394 and all OCCC rules, and only performs
money transmission as part of its DMS activities. This exemption
will more efficiently achieve the purposes of the Finance Code,
minimize regulatory burden on these DMS providers, and will fa-
cilitate more efficient use of department resources. Because reg-
istered DMS providers are already under the oversight authority
of the OCCC, and have met the qualifications and requirements
of Chapter 394, including the provisions described above, requir-
ing a money transmission license of these DMS providers is not
necessary to further protect consumers. Moreover, as long as a
DMS provider only performs money transmission in connection
with its DMS activities, and only to the extent necessary to con-
duct those activities, requiring a money transmission license in
addition to the requirements of Chapter 394 is not necessary to
achieve the purposes of the Money Services Act.

Stephanie Newberg, Deputy Commissioner, Texas Department
of Banking, has determined that for the first five-year period the
proposed rule is in effect, there will be no fiscal implications for
state government or for local government as a result of enforcing
or administering the rule.

Ms. Newberg also has determined that, for each year of the first
five years the rule as proposed is in effect, the public benefit
anticipated as a result of enforcing the rule is continued accom-
plishment of the purposes of the Money Services Act by effec-
tively regulating DMS providers with the least bureaucratic bur-
den.

For each year of the first five years that the rule will be in effect,
there will be no economic costs to persons required to comply
with the rule as proposed.

There will be no adverse economic effect on small businesses or
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses.

To be considered, comments on the proposed new section must
be submitted no later than 5:00 p.m. on December 5, 2011.
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also
be submitted by email to legal@dob.texas.gov.

The new rule is proposed under Finance Code, §151.003(10),
which grants the commission authority to exclude from licensing
a class of persons if licensing is not necessary to achieve the
purposes of the Money Services Act, and under Finance Code,
§151.102, which authorizes the commission to adopt rules to
administer the Money Services Act.

Finance Code, 8151.302, is affected by the proposed new sec-
tion.

§33.53. Exemption for Debt Management Service Providers.

(@) For purposes of this section, the terms "debt management
service" and "provider" have the meanings assigned by Texas Finance
Code §394.202.

(b) A debt management service provider who, in the course of
conducting its debt management services, receives money from con-
sumers for distribution to the consumer’s creditors need not obtain a
money transmission license if that provider:

(1) s registered and in good standing with the Office
of Consumer Credit Commissioner as a debt management service
provider under Finance Code Chapter 394;

(2) isin compliance with all requirements of Finance Code
Chapter 394 and 7 TAC Chapter 88 (relating to Consumer Debt Man-
agement Services); and

(3) conducts no money transmission as defined by Finance
Code 8151.301, except as necessary to provide debt management ser-
vices to contractual customers.

(c) Any debt management service provider who receives
money from consumers and who is exempted from registration by the
Office of Consumer Credit Commissioner for any reason, including
under Finance Code §394.203(c)(5), must contact the Department of
Banking to seek a determination as to whether a money transmission
license is required.

(d) Any debt management service provider exempted from
money transmission licensing under subsection (b) of this section must
immediately contact the Department of Banking in the event that any
of the conditions listed in subsection (b) of this section change.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104500

A. Kaylene Ray

General Counsel

Texas Department of Banking

Proposed date of adoption: December 16, 2011
For further information, please call: (512) 475-1300

¢ ¢ L4

PART 4. TEXAS DEPARTMENT OF
SAVINGS AND MORTGAGE LENDING

CHAPTER 76. MISCELLANEOUS

The Finance Commission of Texas proposes new 7 TAC Chap-
ter 76, 8876.1 - 76.7, 76.12, 76.21 - 76.26, 76.41 - 76.47, 76.61,
76.71 - 76.73, 76.91 - 76.103, 76.105 - 76.110, 76.121, and
76.122, concerning Miscellaneous. The addition of the rules un-
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der new Chapter 76 is proposed to allow the Texas Department
of Savings and Mortgage Lending (the department) to reorga-
nize its rules and provide for additional rules.

The text of the rules proposed as new 7 TAC Chapter 76 is iden-
tical to the text currently found in 7 TAC Chapter 79 which has
been proposed for repeal in this issue of the Texas Register.

Douglas B. Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the proposed sections are in effect, there will be no fiscal
implications for state government or for local government as a
result of enforcing or administering these sections.

Commissioner Foster has also determined that for each year of
the first five years the sections are in effect, the public benefit
anticipated as a result of the proposed new Chapter 76 will be
that the reorganization of the department’s rules clarify the rules
and allow for additional rules to be implemented. There will be no
effect on individuals required to comply with the addition of the
new sections as proposed. There will be no adverse economic
effect on small or micro businesses.

Comments on the proposed new sections may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705 or by email to sm-
linfo@sml.texas.gov within 30 days of publication in the Texas
Register.

SUBCHAPTER A. BOOKS, RECORDS,
ACCOUNTING PRACTICES, FINANCIAL
STATEMENTS AND RESERVES

7 TAC 8876.1 - 76.7, 76.12

The new sections are proposed under Texas Finance Code
811.302 and §92.201, which authorize the Texas Finance Com-
mission, under the advice of the Commissioner, to adopt rules
necessary to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed new sections
are contained in Texas Finance Code, Chapters 91, 92, 93, 96,
and 97.

§76.1. Location of Books and Records.

Unless otherwise authorized by the commissioner, a savings bank shall
keep at its home office correct and complete books of account and min-
utes of the meeting of members and directors. Complete records of all
business transacted at the home office shall be maintained at the home
office. Records of business transacted at any branch or agency office
may be kept at such branch or agency office; provided, that control
records of all business transacted at any branch or agency office shall
be kept at the home office.

§76.2. Accounting Practices.

Every savings bank shall use such forms and observe such accounting
principles and practices as the commissioner may require from time to
time.

§76.3. Reproduction and Destruction of Records.

Any savings bank may cause any or all records kept by such institution
to be copied or reproduced by any photostatic, photographic, or micro-
filming process which correctly and permanently copies, reproduces,
or forms a medium for copying or reproducing the original record on
a film or other durable material, and such savings bank may thereafter

certified copy shall, for all purposes, be deemed a facsimile, exempli-
fication, or certified copy of the original record.

§76.4. Financial Statements; Annual Reports; Audits.

mit a statement of condition (balance sheet) as of the last business day
of December of the preceding year to the commissioner, upon a form
to be prescribed and furnished by the commissioner.

(b) For safety and soundness purposes, within 90 days of its
fiscal year end, each savings bank is required to have an independent
audit of its financial statements. The audit is to be performed in accor-
dance with generally accepted auditing standards and the provisions
of 12 Code of Federal Regulations Part 363 Federal Deposit Insurance
Corporation Regulations regarding annual independent audits and re-
porting requirements are incorporated herein, with the exception of any
matters specifically addressed by the Act or its related rules.

(c) A copy of the independent audit and all correspondence
reasonably related to the audit shall be provided to the Commissioner
upon completion.

8§76.5.

No savings bank by any system of account or any device of bookkeep-
ing shall, either directly or indirectly, knowingly make any entry upon
its books that is not truly descriptive of the transaction which causes
the entry.

§76.6. Charging Off or Setting Up Reserves against Bad Debts.

The commissioner, after a determination of value, may order that assets
in the aggregate, to the extent that such assets have depreciated in value,
or to the extent the value of such assets, including loans, are overstated
in value for any reason, be charged off, or that a special reserve or
reserves equal to such depreciation or overstated value be set up by
transfers from surplus or paid in capital.

876.7.

Misdescription of Transactions.

Examinations.

() The commissioner shall examine every state savings bank
once in each year, or more frequently if the commissioner determines
that the condition of the savings bank justifies more frequent attention
to enforce the Act. The commissioner may defer an examination for
not more than six months if the commissioner considers the deferment
appropriate to the efficient enforcement of the Act and consistent with
the safe and sound operation of the institution.

(b) An examination under this section may be performed
jointly or in conjunction with an examination by the Federal Deposit
Insurance Corporation or any other federal depository institutions
regulatory agency having jurisdiction over a savings bank, and/or
the commissioner may accept an examination made by such banking
agency in lieu of an examination pursuant to this section.

§76.12. Bylaws.

(a) The bylaws of a state savings bank shall contain sufficient
provisions to govern the institution in accordance with the Texas Sav-
ings Bank Act, the Texas Business Corporation Act, the Texas Mis-
cellaneous Corporation Laws Act, and other applicable laws, rules and
regulations, or the association’s articles of incorporation. Bylaws may
contain a provision which permits such bylaws to be adopted, amended,
or repealed by either a majority of the shareholders or a majority of the
board of directors of the savings bank. Bylaw amendments may not
take effect before being filed with and approved by the commissioner.

its bylaws a provision which limits the liability of directors as contained

dispose of the original record. Any such copy or reproduction shall

in the Texas Miscellaneous Corporation Laws Act, Article 1302-7.06

be deemed to be an original record. A facsimile, exemplification, or

to the same extent permitted under state law for banks and savings
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the discretion of the state savings bank.

(c) Other optional bylaws may be adopted by a state savings

bank with the approval of the commissioner.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104509

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER B. CAPITAL AND CAPITAL
OBLIGATIONS
7 TAC 8§876.21 - 76.26

The new sections are proposed under Texas Finance Code
811.302 and §92.201, which authorize the Texas Finance Com-
mission, under the advice of the Commissioner, to adopt rules
necessary to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed sections are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.21.

...... Capital Requirements.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Capital for a capital stock savings bank--Shall include
the amount of its issued and outstanding common stock, preferred stock
(to the extent such preferred stock may be considered a part of the
savings bank’s capital under generally accepted accounting principles)
plus any retained earnings and paid in surplus as well as such other
items as the commissioner may approve in writing for inclusion as cap-
ital.

(2) Capital for a mutual association--Shall include its

have affirmatively found from the data available and/or the application
and supplementary information submitted therewith that:

(1) theassociation’s failure to meet the minimum net worth

of the affairs of the association, a violation of any provision of the arti-
cles of incorporation or bylaws of the association, or a violation of any
law, rule, or supervisory order applicable to the association or any con-
dition that the commissioner has imposed on the association by written
order or agreement. For purposes of this chapter, unsafe and unsound
practices shall mean, with respect to the operation of an association,
any action or inaction that is likely to cause insolvency or substantial
dissipation of assets or earnings or to otherwise reduce the ability of the
association to timely satisfy withdrawal requests of savings account
holders, including, without being limited to, excessive operating ex-
penses, excessive growth, highly speculative ventures, excessive con-
centrations of lending in any one area, and non-existent or poorly fol-
lowed lending and underwriting policies, procedures, and guidelines;

(2) the association is well managed. In determining
whether the applying association is well managed, the commissioner
may consider:

(A) management’s record of operating the association;

(B) management’s record of compliance with laws, reg-
ulations, directives, orders, and agreements;

(C) management’s timely recognition and correction of
regulatory violations unsafe and unsound practices or other weak-

g_) management s abrlrty to operate the association in
changing economic conditions; and

(E) such other factors as the commissioner may deem
necessary to properly evaluate the quality of the association’s manage-
ment;

@ the savings bank has submitted aplan acceptable to the

Such plan shall describe the means and schedule by which capital erI
be increased. The plan shall also specifically address restrictions on
dividend levels; compensation of directors, executive officers, or in-
dividuals having a controlling interest; asset and liability growth; and
payment for services or products furnished by affiliated persons as de-
fined in Chapter 77 of this title (relating to Loans, Investments, Savings,
and Deposits). The plan shall provide for improvement in the savings
bank’s capital on a continuous or periodic basis from earnings, capital
infusions, liability and asset shrinkage, or any combination thereof. A
plan that projects no significant improvement in net worth until near

pledged savings liability and expense fund plus any retained earnings

the end of the waiver or variance period or that does not appear to the

and such other items as the commissioner may approve in writing for
inclusion as capital.

(3) Total liabilities--Shall mean total savings liability of a
savings bank, plus all amounts the savings bank owes or which are
payable by it or which it may be obligated to pay for any reason, includ-
ing unapplied mortgage credits, dealer participation reserves, dealer

commissioner to be reasonably feasible will not be acceptable. The
commissioner may require modification of the savings bank’s plan in
order for the institution to receive or to continue to receive such waiver
or variance.

(b) Any savings bank which receives an increase or decrease
of its minimum capital requirement from the commissioner must file

hold-back reserves, all consignment items, and all other liabilities.

(b) Minimum capital requirement. Each association shall
maintain capital at levels which are required for institutions whose
accounts are insured by the Federal Deposit Insurance Corporation.

§76.22.
(@ The commissioner may increase or decrease the minimum

Increase or Decrease of Minimum Capital Requirements.

quarterly progress reports regarding compliance with its capital plan.
The commissioner may require more frequent reports. Any contem-
plated action that would represent a material variance from the plan
that must be submitted to the commissioner for approval.

(c) With respect to the granting of any waiver or variance of
the minimum capital requirement, the commissioner may impose any
condition, limitation, or restriction on such increase or decrease as the

capital requirement set forth in this chapter, upon written application

commissioner may deem necessary to ensure compliance with law and

by an association or by supervisory directive if the commissioner shall

regulations and to prevent unsafe and unsound practices.
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(d) The commissioner may withdraw or modify any increase
or decrease granted pursuant to this section if:

(1) the institution fails to comply with its capital plan;

(2) the increase or decrease was granted contingent upon
the occurrence of events that do not subsequently occur;

(3) _ the savings bank undergoes a change of control or a ma-
terial change in management that was not approved by the commis-
sioner;

(4) the savings bank engages in practices inconsistent with
achieving its minimum capital requirement;

(5) information is discovered that was not made available
to the commissioner at the time that the increase or decrease was
granted and that indicates that the increase or decrease should not have
been granted;

(6) the savings bank engages in unsafe and unsound prac-
tices, violates any provision of its articles of incorporation or bylaws,
or violates any law, rule, or supervisory order applicable to the savings
bank or any condition that the commissioner has imposed upon the sav-
ings bank by written order or agreement;

(7) the savings bank fails to submit the reports required by
this section.

§76.23.

() All savings banks whose operations are considered by the
commissioner unsafe or unsound pursuant to the Texas Savings Bank
Act or which have total capital less than the amount required under
§76.21 of this title (relating to Capital Requirements) or §76.22 of this
title (relating to Increase or Decrease of Minimum Capital Require-
ments) shall develop a business plan and have such business plan avail-
able for review by the examiners. The period covered by the business
plan shall not be less than one year, but may be for any greater number
of periods that the commissioner may require.

Business Plans.

(b) The savings bank’s business plan shall be reviewed to de-
termine its continued viability in accordance with current economic
conditions and approved or revised, as determined by its board of di-
rectors, at least annually.

§76.24. Capital Notes and Debentures.

No savings bank may issue and sell its capital notes or debentures with-
out the prior written approval of the commissioner and subject to any
conditions the commissioner may impose with regard to safety and
soundness and maintenance of adequate financial condition particularly
in areas of preservation of capital, quality of earnings, and adequacy of
reserves.

§76.25. Provisions for Issuance of Secured or Unsecured Capital
Obligations.

A savings bank may, by resolution of its board of directors and with
prior approval of the commissioner, issue capital notes, debentures,
bonds, or other secured or unsecured capital obligations, which may
be convertible in whole or in part to shares of permanent reserve fund
stock, or may be issued with warrants attached, to purchase at a fu-
ture date, shares of permanent reserve fund stock of the issuing savings
bank, provided:

(1) the savings bank provides adequate proof to the satis-
faction of the commissioner that the holders of such obligations will
receive properly amortized payments of both principal and interest at
regularly stated intervals, or that proper provision is made for sinking
fund allocations to retire all principal of and interest on such obliga-
tions; and

(2) sufficient evidence is furnished to the commissioner as
to the need and utilization of such funds by the savings bank in a prof-
itable manner.

§76.26.

Joint Issuance of Capital Obligations.

On the same terms and conditions as stated in §76.25 of this title (relat-
ing to Provisions for Issuance of Secured or Unsecured Capital Obliga-
tions), a savings bank may, by resolution of its board of directors and
with prior approval of the commissioner, join other savings banks in
the joint issuance of capital notes, debentures, bonds, or other secured
or unsecured capital obligations if it meets the terms and conditions of
§76.25 of this title.

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104510

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER C. HOLDING COMPANIES
7 TAC §876.41 - 76.47

The new sections are proposed under Texas Finance Code
§11.302 and §92.201, which authorize the Texas Finance Com-
mission, under the advice of the Commissioner, to adopt rules
necessary to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed sections are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.41.

A holding company shall register with the commissioner on forms pre-
scribed by the commissioner within 90 days after the date of becoming
a holding company. The forms must include information on the finan-
cial condition, ownership, operations, management, and intercompany
relations of the holding company and its subsidiaries, and on related
matters the commissioner finds necessary and appropriate. On appli-
cation, the commissioner may extend the time within which a holding
company shall register and file the required information.

§76.42.

Registration.

Reports.

Each holding company and each subsidiary of a holding company, other
than a savings bank, shall file with the commissioner reports required
by the commissioner. The reports must be made under oath and must be
in the form and for the periods prescribed by the commissioner. Each
report must contain information concerning the operations of the hold-
ing company and its subsidiaries as the commissioner may require. A
holding company shall file with the commissioner copies of any filings,
documents, statements, or reports required to be filed with the appro-
priate federal regulatory authorities.

§76.43.

Each holding company shall maintain books and records as may be
prescribed by the commissioner.

Books and Records.
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§76.44. Examinations.

Each holding company and each subsidiary of a holding company is
subject to examinations as the commissioner may prescribe. The hold-
ing company shall pay the cost of an examination. The confidentiality
provisions of the Texas Savings Bank Act, §96.356, shall apply to this
section. The commissioner may furnish examination and other reports
to any appropriate governmental department, agency, or instrumental-
ity of this state, another state, or the United States. For purposes of this
section, the commissioner, to the extent deemed feasible, may use re-
ports filed with or examinations made by appropriate federal agencies
or regulatory authorities of other states.

876.45. Agent for Service of Process.

The commissioner may require a holding company or a person, other
than a corporation, connected with a holding company to execute and
file a prescribed form of irrevocable appointment of agent for service
of process.

§76.46. Release from Registration.

The commissioner at any time, on the commissioner’s own motion or
on application, may release a registered holding company from a reg-
istration made by the company if the commissioner determines that the
company no longer controls a savings bank.

§76.47. Mutual Holding Companies.

(8) A savings bank may reorganize as a mutual holding com-
pany by complying with the provisions of Finance Code Chapter 97,
Subchapter B (Finance Code §97.051). The savings bank shall provide
to the commissioner an application to reorganize in a form specified by
the commissioner. The applicant shall provide one signed original and
at least one copy of the application together with complete exhibits.
The application shall include:

(1) two copies of the articles of incorporation for the pro-
posed subsidiary savings bank which shall comply with the require-
ments of Finance Code §92.051 and §92.052 or §92.053, as applicable;

(2) two copies of the bylaws for the proposed subsidiary;

(3) two copies of the proposed restated articles of incorpo-
ration and bylaws of the mutual holding company;

(4) the complete plan of reorganization;

(5) a certification by the president or secretary as to how
that the reorganization, including the amendments to the articles of
incorporation and bylaws of the mutual holding company have been
approved by a majority of the members or shareholders of the reor-
ganizing savings bank in accordance with Finance Code Chapter 97,
Subchapter B.

(6) A fee which shall be in the amount of the fee required
for the conversion of a mutual savings bank into a stock savings bank
under §76.106 of this title.

(b) On receipt of the application, the commissioner may con-
duct an examination of the applicant savings bank.

(c) The commissioner shall approve the reorganization with-
out a hearing if the commissioner determines:

(1) that the resulting savings bank will be in sound condi-
tion and meets all requirements of Finance Code Chapter 92, Subchap-
ter B, and relevant rules of the commissioner and the Finance Commis-
sion; and

(2) the applicant has received all approvals required under
federal law for the creation of a bank or thrift holding company.

(d) If the commissioner denies an application to reorganize,
the applicant may appeal in the same manner as provided in Finance
Code §92.304.

(6) A mutual holding company may establish a subsidiary
holding company as a direct subsidiary to hold 100% of the stock of
its savings bank subsidiary in accordance with the provisions of this
subsection.

(1) The subsidiary holding company may be established ei-
ther at the time of the initial mutual holding company reorganization
or at a subsequent date, subject to the approval of the Department.

(2) For the purposes of Finance Code §97.053(a)(3) and
(4), the subsidiary holding company shall be treated as a savings bank
issuing stock and shall be subject to the requirements of those sections.
The mutual holding company parent must at all times own more than
fifty percent (50%) of the outstanding stock of the subsidiary holding
company.

(3) The charter and by-laws of a subsidiary holding com-
pany must be approved by the Department and may only be amended
with the prior approval of the Department.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104511

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ L4

SUBCHAPTERD. FOREIGN SAVINGS BANKS
7 TAC 876.61

The new section is proposed under Texas Finance Code §11.302
and §92.201, which authorize the Texas Finance Commission,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.61.

The rules and regulations in 875.10 of this title (relating to Change
of Name) and §875.31 - 75.36, 76.38, 76.39, and 76.41 of this title
(relating to Additional Offices) shall be applicable to foreign savings
banks.

Foreign Savings Banks.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104512
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Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER E. HEARINGS
7 TAC 8§876.71 - 76.73

The new sections are proposed under Texas Finance Code
811.302 and §92.201, which authorize the Texas Finance Com-
mission, under the advice of the Commissioner, to adopt rules
necessary to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed sections are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.71. Hearings Officer.

The Texas Banking Act, 81.011(b), House Bill 1543, Acts, 74th Legis-
lature, provides that the Finance Commission may employ a hearings
officer, who for purposes of Texas Civil Statutes, Government Code,
§2003.021, is an employee of the Texas Department of Savings and
Mortgage Lending, Department of Banking and the Office of the Con-
sumer Credit Commissioner. The Finance Commission hearings offi-
cer shall conduct hearings under provisions of the Act.

§76.72. Rules of Procedure for Contested Hearings.

Rules of procedure for contested hearings as set forth in the Texas Ad-
ministrative Code, Title 7, Chapter 9, Subchapter A and B, as revised,
are incorporated herein by reference.

§76.73. Publication of Hearing Notice.

The provisions of §75.3 of this title (relating to Publication of Notice of
Charter Application), §75.84 of this title (relating to Publication), and

mission, under the advice of the Commissioner, to adopt rules
necessary to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed sections are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.91.

Applicants for new charters for savings banks shall pay a fee of
$10,000. This fee shall be paid at the time of filing and shall include
the cost of filing and processing of said application. In addition, the
applicant shall pay the cost of a formal record and any cost incurred
by the department in connection with the hearing, investigation, and
travel expenses.

§76.92. Fee for Branch Office.

Applicants for branch offices under §75.33 of this title (relating to
Branch Office Applications) shall pay a fee of $1,500. This fee shall be
paid at the time of filing and shall include the cost of filing, and process-
ing of said application. In addition, the applicants shall pay the cost of
a formal record and any cost incurred by the department in connection
with the hearing, investigation and travel expenses.

§76.93. Fee for Mobile Facility.

Applicants for a mobile facility under §75.35 of this title (relating to
Mobile Facilities) shall pay a fee of $500 plus $100 for each location.
This fee shall be paid at the time of filing and shall include the cost
of filing, processing, and hearing of said application. In addition, the
applicants shall pay the cost of a formal record and any cost incurred
by the department in connection with the hearing, investigation, and
travel expenses.

876.94. Fee for Change of Name or of Location.

Fee for Charter Application.

office, approved or existing, shall pay a fee of $500. This fee shall be
paid at the time of filing and shall include the cost for filing, processing,

875.91 of this title (relating to Mutual to Stock Conversion) provide
specific requirements regarding the form, content and time for publica-
tion of notice of hearing. Notwithstanding these provisions, content of

and hearing of said application. In addition, the applicants shall pay
the cost of a formal record and any cost incurred by the department in
connection with the hearing, investigation and travel expenses.

the publication notice may be modified with approval of the commis-
sioner to facilitate joint publication of the notice with other regulatory
agencies having jurisdiction in the matter, expedite the hearing process,
or provide other information relevant to the hearing or arrangement and
scheduling therefor.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104513

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢
SUBCHAPTER F. FEES AND CHARGES

7 TAC §876.91 - 76.103, 76.105 - 76.110

The new sections are proposed under Texas Finance Code
811.302 and 8§92.201, which authorize the Texas Finance Com-

§76.95.

Each association subject to a special examination shall pay to the com-
missioner an examination fee based upon a per day rate of $325 for
each day during which each examiner is engaged in the examination
of the affairs of such institution. For the purposes of this section, a
special examination shall include only those examinations which the
commissioner conducts or causes to have conducted after the institu-
tion has completed one annual examination or such other additional
examinations as the commissioner deems to be necessary. This special
examination fee shall not be charged for an institution’s annual regular
examination.

§76.96.

The commissioner shall collect a filing fee of $100 for each amendment
to a charter or to the bylaws of a savings bank.

8§76.97.

The commissioner shall collect a filing fee of $1,000 for each applica-
tion by a savings bank for permission to issue capital notes, debentures,
bonds, or other capital obligations to cover processing and investiga-
tion of such applications.

§76.98. Annual Fee To Do Business.

All savings banks chartered under the laws of the state and all foreign
savings banks organized under the laws of another state of the United
States holding a certificate of authority to do business in this state shall

Fee for Special Examination or Audit.

Fee for Charter and Bylaw Amendments.

Fee for Permission To Issue Capital Obligations.
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pay to the commissioner such annual fee or assessment and examina-
tion fees as are set by the Finance Commission of Texas. Annual fees

Bank) for conversion into a savings bank pursuant to the following
schedule: $ 0 - 125 million $2,500; $125 - 500 million $5,000; $500

and assessments shall be established based upon the total assets of the

million - 1 billion $10,000; and Over 1 billion $15,000.

association at the close of the calendar quarter immediately preceding
the effective date of the fee or assessment.
§76.99. Fee for Reorganization, Merger, and Consolidation.

(8) Any association seeking to reorganize, merge, and/or
consolidate, pursuant to the Texas Savings Bank Act, Subchapter H,
and §875.81 - 75.88 of this title (relating to Reorganization, Merger,
Consolidation, Conversion, Purchase, and Assumption and Acquisi-
tion) shall pay to the commissioner, at time of filing its plan, a fee
of $2,500 for each financial institution involved in a plan of reorga-
nization, merger and/or consolidation. For each financial institution
involved in a plan filed for a purchase and assumption acquisition, a
fee of $2,000 shall be paid to the commissioner. No fee is required
for a reorganization, merger, or consolidation pursuant to §75.89 of
this title (relating to Reorganization, Merger or Conversion to Another
Financial Institution Charter) where the resulting institution is not a
state savings bank. No additional fee is required for an interim charter
to facilitate a transaction under §§75.81 - 75.88 of this title.

(b) The fee set forth in subsection (a) of this section shall cover
the cost of filing and processing with respect to the plan. In addition,
such savings bank shall pay the cost of a formal record, if applicable,
any cost incurred by the department in connection with the hearing,
investigation, and travel expenses.

§76.100. Fees for Expedited Applications.

ing to Expedited Applications) shall pay the following fees: branch
office $500; mobile facilities $500; office relocation $250; reorgani-
zation, merger or consolidation $2,500; and purchase and assumption
transactions $2,000. All fees shall be paid at the time of filing and shall
include the cost of filing, processing, and hearing of said application.

§76.101. Fee for Change of Control.

The commissioner shall collect a filing fee of $10,000 for each change
of control application filed pursuant to §§75.121 - 75.127 of this title
(relating to Change of Control) and $2,500 for rebuttal of control of a
savings bank or rebuttal of concerted action.

§76.102.

Fee for Subsidiaries.

a savings bank for permission to make an initial investment in a sub-
sidiary corporation pursuant to §877.91 - 77.95 of this title (relating
to Authorized Loans and Investments) to cover the processing and in-

vestigation of such applications, and an additional fee of $100 for each
office other than the home office of a subsidiary that is applied for.

§76.106. Fee for Mutual to Stock Conversion.

The commissioner shall collect a filing fee of $7,500 for each applica-
tion filed pursuant to §75.91 of this title (relating to Mutual to Stock
Conversion) for conversion into a stock savings bank.

§76.107. Fee for Holding Company Registration.

The commissioner shall collect a filing fee of $2,000 for each applica-
tion filed pursuant to §76.41 of this title (relating to Holding Compa-
nies) as registration of a holding company.

§76.108. Fees for Open Records Requests.
(@) The fees for copies of records of the department which are

subject to public examination pursuant to the Texas Open Records Act
shall be as follows:

(1) $.10 per page for readily available information which
takes less than 15 minutes to obtain, with less than 50 pages of standard-
size paper up to 8 inches by 14 inches;

(2) an additional $15 per hour personnel charge for readily
available information of 50 pages or more;

(3) $.10 per page, plus $15 per hour personnel charge, plus
$3.00 per hour overhead charge for any quantity of information that
requires over 15 minutes to obtain and is therefore not readily available;

(4) $.50 per minute if computer resources are required to
obtain the requested information;

(5) actual postage and shipping charges are added to all re-

quests;

(6) $.10 per page for a local facsimile transmission, $.50
per page for a long distance facsimile transmission in the same area
code, and $1.00 per page for a long distance facsimile transmission in
a different area code;

(7)  nonstandard-size copies would consist of a diskette at
$2.00 each, an audio cassette at $1.00 each, and paper larger than 8
inches by 14 inches at $.50 per page;

(8) if certification is requested of any item, a charge of
$5.00 will be added to the total charges;

(9) any additional reasonable cost will be added at actual
cost, with full disclosure to the requesting party as soon as it is known;
and

(10) a reasonable deposit may be required for requests
where the total charges are over $200.

The commissioner shall collect a fee of $500 for service corporation
application to engage in a new activity; $300 for redesignation of an
operating subsidiary; and $100 for each application by a savings bank
to change the name of a subsidiary or the location of a subsidiary office.
§76.103. Fee for Charter Application under 7 TAC §75.36.

The commissioner shall collect a filing fee of $500 for the processing
of an application for a charter for a savings bank where the sole pur-
pose of such application is the purchase of the assets, assumption of
liabilities, and continuation of the business of any institution deemed
by the commissioner to be in an unsafe condition, pursuant to §75.36
of this title (relating to Designation as and Exemption for Supervisory
Sale).

876.105. Fee for Conversion into a Savings Bank.
The commissioner shall collect a filing fee for each application filed

(b) All requests will be treated equally. The commissioner
may waive charges at his discretion.

(c) If records are requested to be inspected instead of receiv-
ing copies, access will be by appointment only during regular business
hours of the department and will be at the discretion of the commis-
sioner.

(d) Confidential documents will not be made available for ex-
amination or copying except under court order or other directive.

(e) All open records requests will be referred to the commis-
sioner’s designee before the department will release the information.
§76.109. Fee for Protest Filing.

(@) A person or entity filing a protest to an application shall
pay a fee of $2,500 simultaneously with such protest filing. The pur-

pursuant to §75.90 of this title (relating to Conversion into a Savings

pose of this fee is to partially offset the department’s increased cost of
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processing an application and reduce costs incurred by the applicant
that result solely from the protest.

(b) Additionally, the Administrative Law Judge for a contested
hearing may allocate costs incurred by the department to the parties
pursuant §76.72 of this title (relating to Rules of Procedure for Con-
tested Hearings). In such cases, the fee paid pursuant to subsection (a)
of this section shall be applied toward payment of the protestant’s allo-
cation of hearing costs; however, no amount will be refunded and any
additional amounts will be billed.

(c) Notwithstanding the provisions of subsection (a) of this
section, a member of the general public allowed to testify under oath or

ministrative Law Judge under the provisions incorporated by §76.72 of
this title is not subject to this fee.

§76.110. Fees Nonrefundable.

All filing fees must be paid at the time of filing and are nonrefundable.
Except for fees established by statute, the commissioner may exercise
discretion to reduce or waive any filing fee and shall charge fees on a
consistent and nondiscriminatory basis.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104514

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER G. STATEMENTS OF POLICY
7 TAC §76.121

The new section is proposed under Texas Finance Code §11.302
and §92.201, which authorize the Texas Finance Commission,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§76.121.

A savings bank may make any loan or investment or engage in any
activity permitted under state law for banks or savings and loan as-
sociations or under the laws of the United States for federal savings
and loan associations, savings banks or national banks with principal
offices located in this state. The commissioner and the Finance Com-
mission reserve the authority to impose by limitations or restrictions on
the preceding parity provision. However, any such limitations and/or

Application of the Statutory Parity Provision.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104515

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER H. CONSUMER COMPLAINT
PROCEDURES
7 TAC §76.122

The new section is proposed under Texas Finance Code §11.302
and 8§92.201, which authorize the Texas Finance Commission,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

(a) Definitions

(1) "Privacy notice” means any notice which a state sav-
ings bank gives regarding a consumer’s right to privacy, regardless of
whether it is required by a specific state or federal law or given volun-
tarily.

(2) "Required notice" means a notice in a form set forth or
provided for in subsection (b)(1) of this section.

(b) Notice of how to file complaints

(1) In order to let its consumers know how to file com-
plaints, state savings banks must use the following notice: The (name
of state savings bank) is chartered under the laws of the State of Texas
and by state law is subject to regulatory oversight by the Texas De-
partment of Savings and Mortgage Lending. Any consumer wishing to
file a complaint against the (name of state savings bank) should con-
tact the Texas Department of Savings and Mortgage Lending through
one of the means indicated below: In Person or by U.S. Mail: 2601
North Lamar Boulevard, Suite 201, Austin, Texas 78705-4294, Tele-
phone No.: (877) 276-5550, Fax No.: (512) 475-1505, E-mail: sm-
linfo@sml.texas.gov.

(2) Arequired notice must be included in each privacy no-
tice that a state savings bank sends out.

(3) Regardless of whether a state savings bank is required
by any state or federal law to give privacy notices, each state savings
bank must take appropriate steps to let its consumers know how to
file complaints by giving them the required notice in compliance with
paragraph (1) of this subsection.

(4) The following measures are deemed to be appropriate
steps to give the required notice:

restrictions shall only be effective if such specifically states that it over-
rides the §93.008 parity provision of the Texas Savings Bank Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(A) In each area where a state savings bank conducts
business on a face-to-face basis, the required notice, in the form speci-
fied in paragraph (1) of this subsection, must be conspicuously posted.
A notice is deemed to be conspicuously posted if a customer with 20/20
vision can read it from the place where he or she would typically con-
duct business or if it is included on a bulletin board, in plain view, on
which all required notices to the general public (such as equal hous-

36 TexReg 7440 November 4, 2011 Texas Register



ing posters, licenses, Community Reinvestment Act notices, etc.) are
posted.

(B) For customers who are not given privacy notices,
the state savings bank must give the required notice when the customer
relationship is established.

(C) If a state savings bank maintains a web site, the re-
quired notice must be included in a screen which the consumer must
view whenever the site is accessed.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104516

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢
CHAPTER 79. MISCELLANEOUS

The Finance Commission of Texas proposes the repeal of 7 TAC
Chapter 79, §8879.1 - 79.7, 79.12, 79.21 - 79.26, 79.41 - 79.47,
79.61, 79.71 - 79.73, 79.91 - 79.103, 79.105 - 79.110, 79.121,
and 79.122, concerning Miscellaneous.

The repeal of 7 TAC Chapter 79 is proposed to allow the Texas
Department of Savings and Mortgage Lending (the department)
to reorganize its rules and provide for additional rules. The text
of the rules currently found in 7 TAC Chapter 79 will be proposed
as new rules under new 7 TAC Chapter 76.

Douglas B. Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the repeal is in effect, there will be no fiscal implications for
state government or for local government as a result of enforcing
or administering the repeal of these rules.

Commissioner Foster has also determined that for each year of
the first five years the repeal is in effect, the public benefit antic-
ipated as a result of the proposed repeal will be that the reorga-
nization of the department’s rules clarify the rules and allow for
additional rules to be implemented. There will be no effect on in-
dividuals required to comply with the repeal as proposed. There
will be no adverse economic effect on small or micro businesses.

Comments on the proposed repeal may be submitted in writing
to Caroline C. Jones, General Counsel, Texas Department of
Savings and Mortgage Lending, 2601 North Lamar, Suite 201,
Austin, Texas 78705 or by email to smlinfo@sml.texas.gov within
30 days of publication in the Texas Register.

SUBCHAPTER A. BOOKS, RECORDS,
ACCOUNTING PRACTICES, FINANCIAL
STATEMENTS AND RESERVES

7 TAC §§79.1 - 79.7, 79.12

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
892.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.1. Location of Books and Records.

§79.2. Accounting Practices.

§79.3. Reproduction and Destruction of Records.

§79.4. Financial Statements; Annual Reports; Audits.

879.5. Misdescription of Transactions.

§79.6. Charging Off or Setting Up Reserves against Bad Debts.
§79.7. Examinations.

§79.12. Bylaws.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104501

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ L4

SUBCHAPTER B. CAPITAL AND CAPITAL
OBLIGATIONS
7 TAC §879.21 - 79.26

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
§92.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.21. Capital Requirements.

879.22. Increase or Decrease of Minimum Capital Requirements.
§79.23. Business Plans.

§79.24. Capital Notes and Debentures.

879.25. Provisions for Issuance of Secured or Unsecured Capital
Obligations.
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§79.26. Joint Issuance of Capital Obligations.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104502

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER C. HOLDING COMPANIES
7 TAC §8§79.41 - 79.47

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
§92.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.41. Registration.

§79.42. Reports.

§79.43. Books and Records.

§79.44. Examinations.

§79.45. Agent for Service of Process.
§79.46. Release from Registration.
§79.47. Mutual Holding Companies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104503

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER D. FOREIGN SAVINGS BANKS
7 TAC 8§79.61

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Savings and Mortgage Lending or in the Texas

Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
892.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.61. Foreign Savings Banks.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104504

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER E. HEARINGS

7 TAC §879.71 - 79.73

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
892.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.71. Hearings Officer.
§79.72. Rules of Procedure for Contested Hearings.
879.73. Publication of Hearing Notice.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104505

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

+ + ¢
SUBCHAPTERF. FEES AND CHARGES
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7 TAC §§79.91 - 79.103, 79.105 - 79.110

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
§92.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.91.
§79.92.
§79.93.
§79.94.
§79.95.
§79.96.
§79.97.
§79.98.
§79.99.
§79.100.
§79.101.
§79.102.
§79.103.
§79.105.
§79.106.
§79.107.
§79.108.

Fee for Charter Application.
Fee for Branch Office.
Fee for Mobile Facility.
Fee for Change of Name or of Location.
Fee for Special Examination or Audit.
Fee for Charter and Bylaw Amendments.
Fee for Permission To Issue Capital Obligations.
Annual Fee To Do Business.
Fee for Reorganization, Merger, and Consolidation.
Fees for Expedited Applications.
Fee for Change of Control.
Fee for Subsidiaries.
Fee for Charter Application under §75.36.
Fee for Conversion into a Savings Bank.
Fee for Mutual to Stock Conversion.
Fee for Holding Company Registration.
Fees for Open Records Requests.
§79.109. Fee for Protest Filing.
§79.110. Fees Nonrefundable.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104506

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER G. STATEMENTS OF POLICY
7 TAC §79.121

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
892.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.121.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Application of the Statutory Parity Provision.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104507

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350

¢ ¢ L4

SUBCHAPTER H. CONSUMER COMPLAINT
PROCEDURES
7 TAC §79.122

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Savings and Mortgage Lending or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The repeal is proposed under Texas Finance Code §11.302 and
§92.201, which authorize the Texas Finance Commission, under
the advice of the Commissioner, to adopt rules necessary to en-
force Chapters 91, 92, 93, 96 and 97.

The statutory provisions affected by the proposed repeal are
contained in Texas Finance Code, Chapters 91, 92, 93, 96, and
97.

§79.122.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Consumer Complaint Procedures.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104508

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1350
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CHAPTER 79. RESIDENTIAL MORTGAGE
LOAN SERVICERS

The Finance Commission of Texas proposes new 7 TAC Chap-
ter 79, 8879.1-79.5, 79.20, 79.30, 79.40, and 79.50, concerning
Residential Mortgage Loan Servicers. The new rules are pro-
posed to implement the provisions of Senate Bill 17 as passed
by the 82nd Legislature.

Douglas B. Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the proposed sections are in effect, there will be no fiscal
implications for state government or for local government as a
result of enforcing or administering these sections.

Commissioner Foster has also determined that for each year of
the first five years the sections are in effect, the public benefit
anticipated as a result of the proposed sections will be that the
Texas Department of Savings and Mortgage Lending will have
rules implementing the provisions of Senate Bill 17 passed in
the 82nd Legislature. There will be no effect on individuals re-
quired to comply with the sections as proposed. There will be no
adverse economic effect on small or micro businesses.

Comments on the proposed new sections may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705 or by email to sm-
linfo@sml.texas.gov within 30 days of publication in the Texas
Register.

SUBCHAPTER A. REGISTRATION
7 TAC 8§879.1 - 79.5

The new sections are proposed under Texas Finance Code
§158.003, which authorizes the Finance Commission of Texas,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapter 158.

The statutory provisions affected by the proposed sections are
contained in Texas Finance Code, Chapter 158.

§79.1. Definitions.

(a) "Department" means the Department of Savings and Mort-
gage Lending.

(b) "Nationwide Mortgage Licensing System and Registry"
has the meaning assigned by Finance Code §180.002(12).

(c) "Commissioner" means the Savings and Mortgage Lend-
ing Commissioner.

(d) "Commissioner’s designee” means an employee of the De-
partment performing his or her assigned duties of such other person as
the Commissioner may designate in writing. A Commissioner’s de-
signee is deemed to be the Commissioner’s authorized "personnel or
representative” as such term is used in the Act.

(e) "Person" means an individual, corporation, company, lim-
ited liability company, partnership or association.

§79.2.

Required Disclosure.

(a) A registrant shall provide to the borrower of each residen-
tial mortgage loan the following notice not later than the 30th day after
the registrant begins servicing the loan.

(b) In order to let its consumer know how to file complaints,
Residential Mortgage Loan Servicer registrants must include the fol-
lowing notice in all correspondence provided the consumer:

Figure: 7 TAC 8§79.2(b)

8§79.3.

Registration - General.

(a) Applications for Residential Mortgage Loan Servicer reg-
istrations must be submitted through the Nationwide Mortgage Licens-
ing System and Registry and must be on the prescribed application
form.

(b) A registration, notice, or any other filing with the Depart-
ment will be deemed submitted only if it is complete. A filing is com-
plete only if all required supporting documentation is included and only
if all required fees have been received by the Department. If an appli-
cant fails to provide the Department any information or supplemental
documentation within 30 days from the date of request, the application
may be deemed withdrawn.

(c) Allregistrations issued shall be valid for a term of not more
than one year from the date of issuance and shall expire on December
31st of the year issued.

(d) The fees for the registration of a residential mortgage loan
servicer shall be established by the Commissioner. The amount of the
fees may be modified upon not less than 30 days advance notice posted
on the Department’s website. Fees are nonrefundable and nontransfer-
able.

(e) The registrant must notify the Department of any change to
any information provided in the registration application within 30 days
after the date of the information change.

§79.4. Bond Requirement.

(@) Bonds submitted for the approval of a Residential Mort-
gage Loan Servicer registration application must be on the prescribed
form and for the amount determined applicable under Finance Code

§158.055(b) or (c).

(b) Bonds should be payable to the Commissioner; any recov-

to be filed within 10 days.

(€) The name of the principal insured on the bond must match
exactly the name as it will appear on the registration information as
approved by the Texas Secretary of State. The surety seal and an at-

the Department.
§79.5. Renewal of Registration.

A registration may be renewed upon:

(1) the submission of a completed application for renewal
through the Nationwide Mortgage Licensing System and Registry to-
gether with the payment of the application renewal fee; and

(2) determination that the applicant continues to meet the
minimum requirements for registration issuance.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104588
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Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER B. COMPLAINTS AND
INVESTIGATIONS
7 TAC §79.20

The new section is proposed under Texas Finance Code
§158.003, which authorizes the Finance Commission of Texas,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapter 158.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapter 158.

879.20. Complaints and Investigations.

(@) Upon receipt of a signed, written complaint from a per-
son setting forth known, suspected, or asserted facts relating to acts or
omissions of a person required to be registered under the Act, the Com-
missioner or the Commissioner’s designee will:

(1) make an initial determination whether the complaint
sets forth reasonable cause to warrant an investigation;

(2) if it has been determined that the complaint warrants
an investigation, advise the residential mortgage loan servicer who is
the subject of the complaint by written notice to the authorized office
specified on that person’s registration that a complaint has been filed;

(3) if it is determined that a complaint does not warrant
investigation, so advise the complainant and close the file, advising the
complainant of the right to bring forth additional facts or information
to have the initiation of an investigation reconsidered;

(4) if an investigation is to be conducted, advise the party
who is the subject of the complaint that an investigation will be con-

Commissioner and may be set at an amount not to exceed $975 per
complaint.

(c) The Commissioner may conduct a Departmental investiga-
tion if the Commissioner, after due consideration of the circumstances,
determines that the investigation is necessary to prevent immediate
harm and to carry out the purposes of the Act.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104589

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER C. HEARINGS AND APPEALS
7 TAC §79.30

The new section is proposed under Texas Finance Code
§158.003, which authorizes the Finance Commission of Texas,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapter 158.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapter 158.

§79.30. Appeals and Hearings.

The Hearings Officer for the Finance Commission is designated as the
hearings officer for hearings under this chapter. All such hearings are
to be conducted in accordance with Chapter 9 of this title (relating to
Rules of Procedure for Contested Case Hearings, Appeals, and Rule-
makings), including, but not limited to motions for rehearing, notices

ducted and conduct such investigation as is deemed appropriate in light
of all the relevant facts and circumstances then known. Such investi-
gation may include any or all of the following:

(A) review of documentary evidence;

(B) interviews with complainants, registrants, and third

parties;

(C) obtaining reports, advice, and other comments and
assistance of other state and/or federal regulatory, enforcement, or over-

sight bodies; and

(D) such other lawful investigative techniques as the
Commissioner reasonably deems necessary and/or appropriate, includ-
ing, but not limited to, requesting that complainants and/or other parties
made the subject of complaints provide explanatory, clarifying, or sup-
plemental information.

(E) If the Department requests reports or other infor-
mation of registrant and registrant does not respond as required a $150
penalty may be assessed against the registrant.

(b) A complaint investigation fee may be assessed against a
person required to be registered under this Act after the Department
opens a fifth complaint or expends 12 hours of investigative work on
an annual basis from September 1st to August 31st. The amount of
the complaint investigation fee assessed will be at the discretion of the

of appeal, and applications for review. All such hearings, unless specif-
ically authorized by the Commissioner, shall be conducted in Austin,
Travis County, Texas. Such rules, as set forth in Chapter 9 of this title,
are incorporated herein by reference for all purposes.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,

2011.

TRD-201104590

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1352

¢ L4 L4
SUBCHAPTER D. INTERPRETATIONS

7 TAC §79.40

The new section is proposed under Texas Finance Code
§158.003, which authorizes the Finance Commission of Texas,
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under the advice of the Commissioner, to adopt rules necessary
to enforce Chapter 158.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapter 158.

§79.40.
In order to provide clarification as to how the Act will be construed

and implemented, the Commissioner may, from time to time, publish
written interpretations of the Act and these regulations.

Interpretations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104591

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER E. SAVINGS CLAUSE
7 TAC §79.50

The new section is proposed under Texas Finance Code
§158.003, which authorizes the Finance Commission of Texas,
under the advice of the Commissioner, to adopt rules necessary
to enforce Chapter 158.

The statutory provisions affected by the proposed section are
contained in Texas Finance Code, Chapter 158.

§79.50. Savings Clause.

If any portion or provision of this chapter is found to be illegal, invalid,
or unenforceable, such illegality, invalidity, or lack of enforceability
shall not affect or impair the legality, validity, and enforceability of the
remainder thereof, all of which shall remain in full force and effect.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104592

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 475-1352

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 83. REGULATED LENDERS AND
CREDIT ACCESS BUSINESSES

SUBCHAPTER B. RULES FOR CREDIT
ACCESS BUSINESSES

DIVISION 3. APPLICATION PROCEDURES
7 TAC §83.3012

The Finance Commission of Texas (commission) proposes new
§83.3012, concerning provisional licenses for credit access busi-
nesses.

In general, the purpose of the new rule is to facilitate the im-
plementation of House Bill (HB) 2594, as enacted by the 82nd
Texas Legislature. HB 2594 requires credit access businesses
that provide payday or title loans under Texas Finance Code,
Chapter 393 to obtain a license with the Office of Consumer
Credit Commissioner. The proposed rule provides a provisional
license procedure that will assist the industry and the agency
in complying with the statutory provisions effective January 1,
2012.

The agency believes that approximately 900 applications for
3,500 locations will be filed before January 1, 2012. The
licensing process contains several time-consuming elements,
including conducting criminal background investigations, es-
tablishing net assets, and processing other required licensing
information. The agency believes that a transition period is nec-
essary and appropriate to fulfill HB 2594. Thus, the proposed
rule will allow a credit business applicant to provide certain in-
formation to obtain a provisional license and maintain operation
while its permanent license is pending. The individual purposes
of each subsection are provided in the following paragraphs.

Subsection (a) describes the effects of a provisional license,
which authorizes the holder to operate as a credit access busi-
ness during the provisional period. In addition, the holder of
a provisional license must comply with all legal requirements
(aside from those involving permanent licensure) as if the holder
had been issued a permanent license.

The information required to obtain a provisional license is out-
lined by 883.3012(b). The applicant must submit five items in or-
der to be granted a provisional license: the application for license
form (including location information, responsible person, regis-
tered agent, and owners and principal parties), the consent form,
entity documents, a financial statement and supporting finan-
cial information, and new license fees. The details for each re-
quirement are provided by permanent licensing rules, 883.3002,
concerning Filing of New Application, and §83.3010, concerning
Fees, as adopted separately in this issue of the Texas Register.

Subsection (c) provides the provisional period for provisional li-
censes granted before January 1, 2012. A provisional license
granted before January 1 will be effective through March 30,
2012 or until the applicant’s permanent license is either granted
or a denial becomes final.

Section 83.3012(d) delineates the provisional period for provi-
sional licenses granted on or after January 1 but before April 1,
2012. Provisional licenses issued during this "grace period" will
be effective for 90 days from the date issued or until the appli-
cant’'s permanent license is either granted or a denial becomes
final. Additionally, during the 90-day grace period of January
1 through April 1, 2012, a person may continue to operate as a
credit access business under Texas Finance Code, Chapter 393.

The provisional period may be extended by the commissioner
for good cause under §83.3012(e). A provisional license holder
may receive an extension of 30 days for one or more terms.
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Subsection (f) outlines the due process rights of applicants who
receive notice of the denial of their permanent licenses during
the provisional period. A provisional license holder has a right
to request a hearing to challenge the denial of the permanent li-
cense. Upon notice of the denial, the provisional period is tolled
until the permanent license is either granted or the denial is final.
Section 83.3012(f) also describes the status of the provisional
license when the applicant requests a hearing, or when the ap-
plicant does not request a hearing.

Section 83.3012(g) provides the additional requirement for appli-
cants that engage in unlicensed activity. Paragraph (1) defines
the circumstances that will constitute "unlicensed activity" under
the rule. Under paragraph (2), applicants having engaged in un-
licensed activity must specifically establish that the business will
be operated lawfully and fairly in a sworn written statement.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the new rule is in effect,
there will be no fiscal implications for state or local government
as a result of administering the new rule.

For each year of the first five years the new rule is in effect,
Commissioner Pettijohn has also determined that the public ben-
efit anticipated as a result of the proposed new rule will be a
more streamlined procedure to provide credit access businesses
the ability to continue to operate while the agency processes
their applications for permanent licenses. Additionally, this rule
will benefit Texas consumers who will be able to access these
short-term credit products with minimal or no interruption in ser-
vice.

There is no anticipated cost to persons who are required to com-
ply with the proposed new rule, as the costs involved are simply
a portion of those required under the permanent license applica-
tion rules. (See 883.3010, concerning Fees, adopted elsewhere
in this issue.) There is no anticipated adverse economic effect
on small businesses or micro-businesses. There will be no ef-
fect on individuals required to comply with the amendments as
proposed.

Comments on the proposed new rule may be submitted in writing
to Laurie Hobbs, Assistant General Counsel, Office of Consumer
Credit Commissioner, 2601 North Lamar Boulevard, Austin,
Texas 78705-4207 or by email to laurie.hobbs@occc.state.tx.us.
To be considered, a written comment must be received on or
before the 31st day after the date the proposed rule is pub-
lished in the Texas Register. At the conclusion of the 31st day
after the proposed rule is published in the Texas Register, no
further written comments will be considered or accepted by the
commission.

This new section is proposed under Texas Finance Code,
8393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G,
Licensing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.3012. Provisional License.
(a) Effects of provisional license.

(1) Authorized activities. A provisional license granted un-
der this section authorizes the person receiving the provisional license
to operate as a credit access business under Texas Finance Code, Chap-
ter 393 during the provisional period as determined by subsection (c)
or (d) of this section, as applicable.

(2) Laws applicable to provisional license holder. Aside
from the licensing provisions not included in subsection (b) of this sec-
tion, the holder of a provisional license is required to comply with all
requirements of Texas Finance Code, Chapter 393 and other applica-
ble laws for credit access businesses as if the provisional license holder
had been issued a permanent license.

(b) Required information. If an applicant for a credit access
business license provides all information required by the following pro-
visions of this title, the applicant will be issued a provisional license
under this section. The information required for a provisional license
is:

(1) Application for license as provided in §83.3002(1)(A)
of this title (relating to Filing of New Application), including location
information, responsible person, registered agent, and owners and prin-
cipal parties;

(2) Consent form as provided in §83.3002(1)(E) of this ti-
tle, signed by an authorized individual;

(3) Entity documents as provided in §83.3002(2)(B) of this

title;

(4) Financial statement and supporting financial informa-
tion as provided in §883.3002(2)(C) of this title; and

(5) Fees for new licenses as provided in §83.3010(a) of this
title (relating to Fees), including a $200 investigation fee, assessment
fees of $600 per active license and $250 per inactive license, and a fee
not to exceed $200 for the Texas financial education endowment.

(c) Provisional period for provisional license granted before
January 1, 2012. |If an application including the required informa-
tion under subsection (b) of this section is received before January
1, 2012, the applicant will be issued a provisional license effective
through March 30, 2012, or until the applicant’s permanent license is
either granted or a denial becomes final.

(d) Provisional period for provisional license granted on or af-
ter January 1 but before April 1, 2012.

(1) Ifanapplication including the required information un-
der subsection (b) of this section is received on or after January 1 but

effective for 90 days after the date issued, or until the applicant’s per-
manent license is either granted or a denial becomes final.

(2) Grace period. During the 90-day grace period provided
in paragraph (1) of this subsection, a person may continue to operate
as a credit access business under Texas Finance Code, Chapter 393.

(e) Extension of provisional period. The commissioner may
extend a license holder’s provisional period for one or more terms of
30 days for good cause.

(f) Due process.

(1) Right to hearing on permanent license denial. If a pro-
visional license holder receives notice during the provisional period
that its application for a permanent license has been denied, the provi-
sional license holder has a right to request a hearing to challenge the
denial of its permanent license as provided in §83.3007(d) of this title
(relating to Processing of Application).

(2) Effect of permanent license denial on provisional pe-
riod. If a provisional license holder receives notice during the provi-
sional period that its application for a permanent license has been de-
nied, the provisional period is tolled from the date the denial is received
by the holder until its permanent license is either granted or the denial
becomes final.
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(3) No hearing requested. If the provisional license holder
does not request a hearing after denial of its permanent license, the
denial will become final and the provisional license will be canceled
the date the final order is effective.

(4) Hearing requested. If the provisional license requests a
hearing after denial of its permanent license and:

(A) the permanent license is subsequently granted, the
provisional license will convert to a permanent license, providing the
business continuous authority to operate under Texas Finance Code,
Chapter 393.

(B) the denial of the permanent license is subsequently
upheld, the provisional license will be canceled the date the final order
is effective.

(g9) Additional requirement for applicant that engaged in unli-
censed activity under Texas Finance Code, Chapter 393.

(1) Unlicensed activity. An applicant or person that oper-
ates under Texas Finance Code, Chapter 393 under the following cir-
cumstances will be engaged in unlicensed activity:

(A) operating on or after April 1, 2012, without submit-
ting an application;

(B) operating on or after April 1, 2012, if the applicant
has filed an application but has not provided the required information
under subsection (b) of this section;

(C) operating after cancellation of the applicant’s pro-
visional license; or

(D) operating after denial of the applicant’s permanent
license becomes final.

(2) Additional requirement to specifically establish lawful
and fair operation. If an applicant engaged in unlicensed activity under
Texas Finance Code, Chapter 393, the applicant must provide specific
information to establish that the applicant will command the confidence
of the public and that the applicant will warrant the belief that the busi-
ness will be operated lawfully and fairly. This information must be
provided in a sworn written statement signed by an authorized individ-
ual for the applicant.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104526

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 6. CONSUMER DISCLOSURES
AND NOTICES
7 TAC §883.6001 - 83.6008

The Finance Commission of Texas (commission) proposes new
7 TAC 8§883.6001 - 83.6008, concerning the disclosure and no-
tice requirements of credit access businesses.

In general, the purpose of the rules is to implement House Bill
(HB) 2592, as enacted by the 82nd Texas Legislature. HB 2592
requires the commission to prescribe a consumer disclosure to
be used by credit access businesses that engage in payday or
auto title loans. The bill also requires credit access businesses
to post certain fee information and notices. The purpose of the
proposed rules is to provide the content of the consumer disclo-
sures, related procedural rules, and rules concerning the posting
of fee schedules and notices.

As a note of background regarding these rules, credit access
businesses will be an industry newly regulated by the agency.
The agency decided that it would be in the best interest of con-
sumers as well as the industry to gather information from inter-
ested stakeholders in order to prepare an informed and well-bal-
anced proposal for the commission. Accordingly, the agency
distributed an Advance Notice of Proposed Rulemaking (ANPR)
and received written comments from interested stakeholders.
Subsequently, the agency held a stakeholders meeting where
stakeholders provided verbal testimony and elaborated on their
written comments to the ANPR.

Upon review of all the commentary provided, the agency also
distributed a proposed consumer disclosure to the growing list of
stakeholders for specific early or pre-comment prior to the pre-
sentation of the rules to commission. The agency believes that
this early participation of stakeholders in the rulemaking process
has greatly benefited the resulting proposal.

The agency carefully evaluated the stakeholders’ comments
and has incorporated numerous recommendations offered by
the stakeholders. Some suggestions, however, are not included
in the agency’s proposal. Regarding certain comments that the
agency decided not to incorporate in this proposal, the agency
has provided some initial explanation as to the reasoning behind
those drafting decisions. During the official comment period,
stakeholders are welcome to resubmit any comments regarding
issues not incorporated into the proposal.

During the development of the consumer disclosures, the
agency reviewed and incorporated concepts from the Federal
Reserve. See Jeanne M. Hogarth and Ellen A. Merry, "Design-
ing Disclosures to Inform Consumer Financial Decisionmaking:
Lessons Learned from Consumer Testing," Federal Reserve
Bulletin, Vol. 97, No. 3 (August 2011). As recommended by
the Federal Reserve, the agency sought to create disclosures
that would have plain but meaningful language, use thoughtful
design to guide consumer understanding (e.g., titles, headings,
tables, charts), and provide contextual information to show the
consumer how the different part of the disclosure relate to the
whole form. Additionally, the agency plans to conduct field
testing of the forms during the official comment period to further
refine the disclosures.

Section 83.6001 outlines the purpose of the new rules in Divi-
sion 6, which is to provide disclosures and notices for credit ac-
cess businesses transactions under Texas Finance Code, Chap-
ter 393.

Section 83.6002 provides general definitions to be used through-
out the division, including the incorporation of definitions con-
tained in the Texas Finance Code. The section also provides
acceptable acronyms and alternate terminology. These defini-
tions will help ensure consistent treatment and application of the
defined terms.

Section 83.6003 delineates the manner in which fees schedules
and other notices are to be posted as required by Texas Finance
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Code, §393.222. In general, the fees and notices must be promi-
nently posted in a conspicuous location whether for in-person
sales or business conducted via the Internet. Specific provi-
sions for Internet business include guidelines for direct links to
the posted information.

Section 83.6004 outlines the particular types of fees to be in-
cluded in a credit access business’s fee schedule. For three
to five examples of the most common loans transacted by the
credit access business, the business must list the standard fee
rate, the APR, any additional fees charged at inception of the
loan, the standard loan term, and any late fees or nonsufficient
funds fees, if charged. The examples must be provided for each
loan product offered. Additional information may be included on
the fee schedule at the option of the business as long as it is not
misleading.

Section 83.6005 explains the relationship of federal law to the
state requirements. The section describes how any conflicts or
inconsistencies will be resolved.

Section 83.6006 prescribes the general format of the consumer
disclosures under Texas Finance Code, §393.223, including
readable typefaces and the requirement that the forms be
provided in a separate document on a single sheet of paper,
printed on both sides.

Section 83.6007 provides the required disclosures under Texas
Finance Code, §8393.222 to be provided to consumers before
consummation of a payday or auto title loan. Four disclosures
are contained in the figures accompanying subsections (a) - (d)
to accommodate the four main products offered by the industry:
single payment payday loan, multiple payment payday loan, sin-
gle payment auto title loan, and multiple payment auto title loan.

Section 83.6008 describes the permissible changes that may be
made to each of the disclosures. The disclosures are strict, pre-
scribed forms that may only be changed according to the ex-
clusive list outlined in 883.6008(a). One permissible change in-
volves the ability of the credit access business to add an optional,
dated signature block to record the consumer’s acknowledgment
of receipt of the disclosure. In addition, subsection (b) states that
certain information within the disclosures will be updated period-
ically.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the rules are in effect there
will be no fiscal implications for state or local government as a
result of administering the rules.

Commissioner Pettijohn also has determined that for each year
of the first five years the rules are in effect, the public benefit
anticipated as a result of the changes will be increased protection
of consumers, clear and consistent regulations for credit access
businesses, and enhanced compliance with the law.

The required consumer disclosures are mandated by Texas Fi-
nance Code, 8393.223, as contained in HB 2592. There may be
some nominal costs to licensees in order to comply with the new
statutory provisions, such as expenses related to creating and
maintaining these single-page forms (front and back) and em-
ployee training to implement the disclosures. Any requirements
are imposed by the Texas Legislature through the enactment of
HB 2592 and are not a result of the proposed new rules. Thus,
aside from the costs required by the new statutory provisions,
the agency does not anticipate any additional costs to or effects
on persons who are required to comply with the new rules as
proposed.

These rules are required by legislative mandate. The agency is
not aware of any adverse economic effect on small businesses or
micro-businesses resulting from this proposal. Butin order to ob-
tain more complete information concerning the economic effect
of the new rules, the agency invites comments from interested
stakeholders and the public on any economic impacts on small
businesses, as well as any alternative methods of achieving the
purpose of the proposal while minimizing adverse impacts on
small businesses.

Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed rules are published in the Texas Register.
At the conclusion of the 31st day after the proposed rules are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.

Sections 83.6001, 83.6003, and 83.6004 are proposed under
Texas Finance Code, §393.222, which authorizes the Finance
Commission to adopt rules to necessary to implement Texas Fi-
nance Code, §393.222, Posting of Fee Schedule; Notices. Sec-
tions 83.6001, 83.6002, and 83.6005 - 83.6008 are proposed un-
der Texas Finance Code, §393.223, which requires the Finance
Commission to adopt by rule a consumer disclosure including the
statutory information in a form prescribed by the commission.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 393.

§83.6001.

The purpose of the rules contained in this division is to provide disclo-
sures and notices for credit access business transactions under Texas
Finance Code, Chapter 393. These rules prescribe the form and content
of the disclosures under Texas Finance Code, §393.222 and §393.223.

§83.6002.

Purpose.

Definitions.

Words and terms used in this division that are defined in Texas Finance
Code, Chapter 393 have the same meanings as defined in Chapter 393.
The following words and terms, when used in this division, will have
the following meanings, unless the context clearly indicates otherwise.

(1) Credit access business--has the meaning assigned by
Texas Finance Code, §393.221(1). Credit access businesses ("CABs")
are organized as credit services organizations ("CSOs") under Chapter
393. After providing the full terminology followed by the acronym, a
credit access business may refer to itself using the following acronyms:
"CAB" or "CSO."

(2) Deferred presentment transaction--has the meaning as-
signed by Texas Finance Code, §393.221(2). Another name for a "de-
ferred presentment transaction" is a "payday loan," and these terms may
be used synonymously.

(3) Motor vehicle title loan--has the meaning assigned by
Texas Finance Code, §393.221(3). Another name for a "motor vehicle
title loan" is an "auto title loan," and these terms may be used synony-
mously.

§83.6003.

Posting of Fee Schedule and Notices.

(@) In-person sales. A credit access business must prominently
display the following in the licensee’s office in a conspicuous location
visible to the general public:
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(1) a schedule of all fees to be charged for services per-
formed by the credit access business in connection with deferred pre-

(c) The consumer disclosure for each product offered under
Texas Finance Code, Chapter 393 must be provided to consumers as a

sentment transactions and motor vehicle title loans, as applicable;

(2) the following consumer credit notice: "This busi-
ness is licensed and examined by the State of Texas - Office of

separate document. Each product disclosure must fit on one standard-
size sheet of paper (8 1/2 by 11 inches), printed on both sides.

§83.6007. Consumer Disclosures.

Consumer Credit Commissioner. Call the Consumer Credit Hotline
or write for credit information or assistance with credit problems.
Office of Consumer Credit Commissioner, 2601 North Lamar Boule-
vard, Austin, Texas 78705-4207, (800) 538-1579, consumer.com-
plaints@occc.state.tx.us, www.occc.state.tx.us."; and

(3) the notice
§393.222(a)(1).

(b) Internet sales. For business conducted through the Inter-
net, a credit access business must prominently display the information
provided in subsection (a) of this section in a conspicuous location on
the business’s website and on any website where the business adver-

tises to the public.

(1) Direct link for fee schedule. The posting required by
subsection (a)(1) of this section may be accessible via a direct link with
the subject matter listed substantially similar to the following: "Fee
Schedule" or "Schedule of All Fees."

(2) Direct link for consumer credit notice. The posting re-
quired by subsection (a)(2) of this section may be accessible via a direct
link with the subject matter listed substantially similar to the follow-
ing: "Consumer Credit Notice," "OCCC Notice," or "Complaints and
Inquiries Notice.”

883.6004. Fee Schedule Content.
(@) Required information. For three to five examples of the

required by Texas Finance Code,

(@) Consumer disclosure for single payment payday loan. The
required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before consummation of a payday loan to be repaid
in one payment is presented in the following figure.

Q Consumer disclosure for multiple payment payday loan.
The required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before consummation of a payday loan to be repaid
in multiple payments is presented in the following figure.

(g) Consumer disclosure for single payment auto title loan.
The required disclosure under Texas Finance Code, 8393.223 to be
provided to a consumer before consummation of a auto title loan to
be repaid in one payment is presented in the following figure.
Figure: 7 TAC §83.6007(c)

(d) Consumer disclosure for multiple payment auto title loan.
The required disclosure under Texas Finance Code, §393.223 to be pro-
vided to a consumer before consummation of a auto title loan to be re-
paid in multiple payments is presented in the following figure.
Figure: 7 TAC §83.6007(d)

Q A credlt access busmess must use the required disclosures
under Texas Finance Code, §393.223 as prescribed by Figures: 7 TAC

most common loans transacted by a credit access business, the business
must post the following under Texas Finance Code, §393.222(a)(1):

883.6007(a) - (d) of this title (relating to Consumer Disclosures), but
may consider making only limited technical changes, as provided by

standard fee rate;

annual percentage rate (APR);

any additional fees charged at the inception of the loan;

standard loan term; and

CSEEBRE

any late fees or nonsufficient funds fees, if charged.

(b) Schedule required for each product. All information re-
quired by subsection (a) of this section must be posted for each loan
product offered by the credit access business.

(c) Additional information permitted. Additional information

the following exclusive list:

(1) Filling in any dollar amounts, interest rates, or other
dynamic terms specific to the individual consumer’s loan;

(2) Substituting the pronouns used to denote the consumer
by substituting words such as "you" and "your" for "I" and "my," along
with appropriate grammatical changes;

(3) Adding an optional, dated signature block at the very
bottom of the disclosure form, which must include the following state-
ment directly above the signature line of the consumer: "ACKNOWL-
EDGMENT OF RECEIPT: By signing below, | acknowledge only that
| have received a copy of this disclosure prior to signing any contract

may be included on the fee schedule at the option of the credit access
business as long as it is not misleading.
§83.6005. Relationship with Federal Law.
In the event of an inconsistency or conflict between the disclosure or
notice requirements in these provisions and any current or future fed-
eral law, regulation, or interpretation, the requirements of the federal
law, regulation, or interpretation will control to the extent of the incon-
sistency.
§83.6006. Format.

(a) Disclosures for credit access business transactions must be

for a payday or auto title loan, this ___dayof 20"

(4) Combining the Texas Finance Code, §393.223 disclo-
sure with the federal disclosure regarding military borrowers under 10
U.S.C. 8987 and 32 C.F.R. Part 232;

(5) Combining the Texas Finance Code, §393.223 disclo-
sure with the federal disclosure requirements for advertising under the
Truth in Lending Act, 15 U.S.C. 81632(a), and its implementing regu-
lations, 12 C.F.R. §226.24.

(b) The comparison information regarding alternative forms of
debt required by Texas Finance Code, §393.223(a)(1) and the informa-

printed in an easily readable font and type size. If other state or federal

tion regarding the typical pattern of repayment required by Texas Fi-

law requires a certain type size for a specific disclosure or notice, the

nance Code, §393.223(a)(3) will be periodically updated by the OCCC.

type size specified by the other law should be used.

(b) _The text of the document must be set in an easily readable
typeface. Typefaces considered to be readable include: Arial, Calibri,
Caslon, Century Schoolbook, Garamond, Helvetica, Scala, and Times
New Roman.

Updated consumer disclosures required by §83.6007 of this title will be
posted on the OCCC website.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104527

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-7621

¢ ¢ ¢

CHAPTER 88. CONSUMER DEBT
MANAGEMENT SERVICES
SUBCHAPTER C. OPERATIONAL
REQUIREMENTS

7 TAC §88.304

The Finance Commission of Texas (commission) proposes
amendments to 7 TAC 8§88.304, concerning Credit Counseling
Standards for debt management services providers.

In general, the purpose of the amendments to §88.304 is to re-
move obsolete language that is no longer necessary.

Section 88.304(c) regarding employee incentives is proposed for
deletion. Subsection (c) prohibits credit counselors from receiv-
ing commissions or bonuses based on the how many consumers
they sign up or how many services they sell. This subsection was
enacted during 2007 when for-profit organizations were newly in-
cluded under the scope of Texas Finance Code, Chapter 394 by
the legislature. At that time, abuses had been seen concerning
certain sales tactics, as evidenced by a federal study cited in the
commission’s preamble supporting subsection (c).

It is the agency’s belief that the most recent amendments to the
Federal Trade Commission’s Telemarketing Sales rule address
the abuses by prohibiting advance fees. The agency further
understands that the type of prohibition in §88.304(c) is not a
common regulatory practice for this industry in any other state.
Therefore, the agency has determined that the additional regula-
tory requirement of a sales-commission prohibition is no longer
necessary and goes beyond the level of regulation intended by
the legislature in light of Senate Bill 141, as enacted by the 82nd
Texas Legislature. The commission invites comments from in-
terested parties on the effect of the proposed deletion of the pro-
hibition in §88.304(c).

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in
effect, there will be no fiscal implications for state or local gov-
ernment as a result of administering the amendments.

For each year of the first five years the amendments are in ef-
fect, Commissioner Pettijohn has also determined that the public
benefit anticipated as a result of the proposed amendments will
be that the commission’s rules will implement recent legislative
concepts and that there will be enhanced flexibility for debt man-
agement services providers in Texas.

There is no anticipated cost to persons who are required to com-
ply with the amendments as proposed. There is no anticipated
adverse economic effect on small businesses or micro-busi-
nesses. There will be no effect on individuals required to comply
with the amendments as proposed.

Comments on the proposed amendments may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposal is published in the Texas Register. At the
conclusion of the 31st day after the proposal is published in
theTexas Register, no further written comments will be consid-
ered or accepted by the commission.

The amendments are proposed under Texas Finance Code,
8394.214, which authorizes the commission to adopt rules to
carry out Texas Finance Code, Chapter 394, Subchapter C.

The statutory provisions affected by the proposal are contained
in Texas Finance Code, Chapter 394, Subchapter C.

888.304. Credit Counseling Standards.

(@) - (b) (No change.)

[{c) The provider’s credit counselors must receive no commis-
sions or bonuses based on the origination of a debt management ser-
vices agreement, or sale of a counseling session, an educational pro-
gram, or materials and supplies provided by the provider to the con-
sumer}

(c) [(d)] The provider must maintain documentation of indi-

vidualized counseling and analysis that has been provided under Texas
Finance Code, §394.208(a)(2).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104528

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-7621

¢ ¢ ¢
PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS
SUBCHAPTER H. INVESTMENTS

7 TAC §91.801

The Credit Union Commission (the Commission) proposes
amendments to §91.801, concerning Investments in Credit
Union Service Organizations.

The Commission withdraws the proposed amendments to
891.801 as previously published in the July 1, 2011, issue of the
Texas Register (36 TexReg 4062). In its place, the Commission
proposes new amendments to the rule to address comments
received on the prior proposed amendments. The revised pro-
posal defines investment to include unsecured loans, clarifies
the investment limits, requires a thirty-day notice period, and
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allows a credit union to go forward with an investment or new
activity if the commissioner does not issue a written objection.
The revisions also provide that a credit union can appeal if the
commissioner objects to the investment or new activity, and
make other nonsubstantive changes for greater clarity.

The amendments are withdrawn, modified, and proposed for
republication in response to comments received on the earlier
proposal, as well as because of the Texas Credit Union Depart-
ment’s general rule review.

Betsy Loar, General Counsel, has determined that for the first
five year period the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rule.

Ms. Loar has also determined that for each year of the first five
years the proposed amendments are in effect, the public bene-
fits anticipated as a result of enforcing the amended rule will be a
clearer understanding of credit union investments in credit union
service organizations (CUSO). There will be no effect on small
or micro businesses as a result of adopting the amended rule.
Costs to the credit union system or to individuals for complying
with the new provisions of the amended rule if adopted will de-
pend on the size and complexity of CUSO investment activity.

Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

The amendments are proposed under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code; and under Texas Finance Code,
§124.351 and §124.352, which address permitted investments
and investment limits.

The specific sections affected by the proposed amendments are
Texas Finance Code, §124.351 and §124.352.

§91.801.

(@) Definitions [Definition]. As used in this section: [When
used in this section, a]

(1) A credit union service organization (CUSO) is an or-
ganization whose primary purpose is to strengthen or advance the credit
union movement, serve or otherwise assist credit unions or their oper-
ations, and provide products or services authorized by [subseetion (f)
of] this section to credit unions and their members.

Investments in Credit Union Service Organizations.

(2) An investment in a CUSO includes the following:

(A) an investment in the stock, bonds, debentures, or
investment certificates of the CUSO;

(B) any investment in, or extension of, unsecured credit
to the CUSO, including unsecured loans granted by the credit union to
the CUSO or to any subsidiary or joint venture of the CUSO; and

(C) loans granted by a third party to the CUSO which
are guaranteed in writing by the credit union.

(b) Authority. A credit union by itself, or with other parties,
may organize, invest in or make loans to a CUSO only if it is structured
and operated in a manner that demonstrates to the public that it main-
tains a legal existence separate from the credit union. A credit union
and a CUSO must operate so that:

(1) their respective business transactions, accounts, and
records are not intermingled;

(2) each observes the formalities of its [their] separate cor-
porate or other organizational procedures;

(3) each isadequately capitalized as a separate unit in light
of normal obligations reasonably foreseeable in a business of its size
and character;

(4) each is held out to the public as a separate and distinct
enterprise;

(5) all transactions between them are at arm’s [arms] length
and consistent with sound business practices as to each of them; [and]

(6) unless the credit union has guaranteed a loan to the
CUSO, all borrowings by the CUSO indicate that the credit union is
not liable; and[-]

(7) their respective activities are in compliance with any
licensing or registration requirements imposed by applicable federal or
state law.

(c) Notice; Authorization; Supplemental Information; Written
Objection.

(1) Required Notice. A credit union shall provide at least
30 days’ written notice to the commissioner of its intent to make or in-
crease its [an initial] investment in a CUSO, make a secured [an initial]
loan to a CUSO, [make a material change to a CUSO’s organizational
strueture;] or engage in additional or substitute [perform new] activities
through [in] an existing CUSO [at least 15 days prior to commencing
such activity]. The written notice shall [must] includeas applicable:

(A) a [complete] description of the organizational and
legal structure of the CUSO and the proposed method of capitalizing

the organization; [eredit union’s investment in or loan to the CUSO,]

(B) a description of the loan, including the purpose,
terms, guarantors, and collateral;

(C) a description of the products or services [activity]
to be offered by the CUSO and the customer base it will serve; [eon-
ducted, and]

(D) an explanation of how the CUSO will primarily
serve credit unions or members of credit unions, or how the activities
of the CUSO could be conducted directly by a credit union or are
incidental to the conduct of the business of a credit union; and

(E) arepresentation [and undertaking] that the activities
[activity] will be conducted in accordance with applicable law, the re-
quirements of this section, and in a manner that will limit [potential]
exposure of the credit union to no more than the loss of funds invested
in, or loaned to, the CUSO. [The credit union shall provide any addi-
tional information reasonably requested by the commissioner, which
may include a written legal opinion that the CUSO has either been es-
tablished in a manner that will limit the credit union’s potential expo-
sure, or that the new activity or change to its organizational structure
the loss of funds invested in or loaned to the CUSO.]

2) Authorization to Proceed. A credit union may proceed

tivities 30 days after the department receives the required notice, unless
the commissioner takes one of the following actions before the expira-
tion of that time period:

(A) the commissioner notifies the credit union that it
must file additional information supplementing the required notice. If
a credit union is required to file additional information, it may proceed
with the proposed transaction or the CUSO may engage in the new ac-
tivities 30 days after the department receives the requested information,
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unless the commissioner issues a written objection before the expira-
tion of that time period; or

(B) the commissioner notifies the credit union of an ob-
jection to the proposed transaction or new activity.

(3) Request for Supplemental Information. A credit union
shall provide any additional information reasonably requested by the
commissioner.

(4) Action on a Notice. The commissioner shall object to
a proposed transaction or activity if the commissioner finds that:

(A) there is inadequate capital to support the proposed
transaction or activity;

(B) the proposed transaction or activity does not com-
ply with this section;

(C) the credit union’s concentrated exposures to the
CUSO give rise to safety and soundness issues; or

(D) the credit union has regulatory or operational defi-
ciencies which would materially affect its ability to properly and effec-
tively manage and monitor the risk associated with the CUSO.

(5) Written Objection. If the commissioner determines that
an objection should be interposed, the commissioner will notify the
credit union in writing of the determination and the actions the credit
union must take to proceed with the proposed transaction or activity.
A credit union receiving notification of an objection may appeal the
commissioner’s finding to the commission in the manner provided by
Chapter 93, Subchapter C of this title (relating to Appeals of Prelimi-
nary Determinations on Applications).

(d) Limitations. The board of directors of a credit union that
organizes, invests in, or lends to any CUSO shall adopt and maintain
written policies, which establish appropriate limits and standards for
this type of investment including [establish; in writing;] the maximum
amount relative to the credit union’s net worth, that will be invested in
or loaned to any one CUSO. The maximum amount invested in any one
CUSO may not exceed the statutory limit established by Texas Finance
Code §124.352(b). Total investments in and total loans to CUSOs shall
not [with be measured consistent with generatly accepted accounting
principles (GAAP) and shall not], in the aggregate, exceed 10% of the
total unconsolidated assets of the credit union, unless the credit union
receives the prior written approval of the commissioner. The amount
of loans to CUSOs, cosigned, endorsed, or otherwise guaranteed by the
credit union, shall be included in the aggregate for the purpose of de-
termining compliance with the limitations of [set ferth in] this section.

(e) Prohibitions. No credit union may invest in or make loans
to a CUSO:

(1) ifany officer, director, committee member, or employee
of the [such] credit union or any member of the immediate family of
such persons owns or makes an investment in or has made or makes a
loan to the CUSO;

(2) unless the organization is structured as a corporation,
limited liability company, registered limited liability partnership, or
limited partnership; [; and]

(3) unless the credit union has obtained [a] written legal ad-
vice [opinion] that the CUSO has or will be [is] established in a manner
that will limit the credit union’s potential exposure to no [net] more than
the amount [loss] of funds invested in or loaned to the [such] CUSO.
The legal advice shall address factors that have led courts to pierce the
corporate veil such as inadequate capitalization, lack of separate cor-
porate |dent|ty common boards of directors and employees, control of

(4) [€3)] if the CUSO engages in any revenue-producing
[revenue producing] activity other than the performance of services for
credit unions or members of credit unions, and such activity equals or
exceeds one half (1/2) of the CUSQO’s total revenue;

(5) [(4)] unless prior to investing in or making a loan to a
CUSO the credit union obtains a written agreement which requires the
CUSO to follow GAAP, render financial statements to the credit union
at least quarterly, and provide the department, or its representatives,
complete access to the CUSO’s books and records at reasonable times
without undue interference with the business affairs of the CUSO;

(6) [5)] unless [if] the CUSO is [net] adequately bonded
or insured for its operations;

(7) [(6)] unless [if] the CUSO obtains [does not ebtain] an
annual opinion audit, by a licensed Certified Public Accountant, on
its financial statements in accordance with generally accepted auditing
standards, unless the investment in or loan to the CUSO by any one or
more credit unions does not exceed $100,000, or the CUSO is wholly
owned and the CUSO is included in the annual consolidated financial
statement audit of its parent credit union; or

(8) [€A)] if any director of the credit union is an employee
of the CUSO, or anticipates becoming an employee of the CUSO upon
its formation.

(f) Permissible activities and services. The commissioner
may, based upon supervisory, legal, or safety and soundness reasons,
limit any CUSO activities or services, or refuse to permit any CUSO
activities or services. Otherwise, a credit union may invest in or loan
to a CUSO that is engaged in providing products and services that
include, but are not limited to:

(1) operational services including credit and debit card
services, cash services, wire transfers, audits, ATM and other EFT
services, share draft and check processing and related services, shared
service center operations, electronic data processing, development,
sale, lease, or servicing of computer hardware and software, alterna-
tive methods of financing and related services, other lending related
services, and other services or activity, including consulting, related
to the routine daily operations of credit unions;

(2) financial services including financial planning and
counseling, securities brokerage and dealer activities, estate planning,
tax services, insurance services, administering retirement, or deferred
compensation and other employee or business benefit plans;

(3) internet-based [internet based] or related services in-
cluding sale and delivery of products to credit unions or members of
credit unions; or

(4) any other product, service or activity deemed econom-
ically beneficial or attractive to credit unions or credit union members
if approved, in writing, by the commissioner.

(g) Compensation. A credit union director, senior manage-
ment employee, or committee member or immediate family member of
any such person may not receive any salary, commission, or other in-
come or compensation, either directly or indirectly, from a CUSO affil-
iated with their credit union, unless received in accordance with a writ-
ten agreement between the CUSO and the credit union. The agreement
shall describe the services to be performed, the rate of compensation (or
a description of the method of determining the amount of compensa-
tion) and any other provisions deemed desirable by the CUSO and the
credit union. The agreement, and any amendments, must be approved
by the board of directors of the credit union and the board of directors
(or equivalent governing body) of the CUSO prior to any performance
of service or payment and annually thereafter. For purposes of this sec-
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tion, senior management employee shall include the chief executive of-
ficer, any assistant chief executive officers ([e-g-] vice presidents and
above), and the chief financial officer. Immediate[; and immediate]
family shall include a person’s spouse or any other person living in the
same household.

(h) Examination fee. If the commissioner requests a CUSO [is

by the commissioner] to make its books and records avail-

able for inspection and examination, the CUSO shall pay a supplemen-

tal examination fee as prescribed in §97.113(e) of this title (relating

to Supplemental examination fees). The commissioner may waive the

supplemental examination fee or reduce the fee [as he deems appropri-
ate].

(i) Exception [Exclusion]. A credit union which has a net
worth ratio greater than six percent (6%) and is deemed adequately
capitalized by its insuring organization may make an investment [in-
vest] in or make loans to a CUSO that is not limited by the restriction
set forth in subsection (e)(4)[{3)] of this section,[;] provided the activ-
ities of the CUSO are [exclusively] limited to activities which could
be conducted directly by a credit union or are incidental to the conduct
of the business of a credit union. Notwithstanding this exception [ex-
clusien], all other provisions of the act and this chapter applicable to
a CUSO apply. In the event a credit union’s net worth declines below
the required thresholds, the credit union may not renew, extend the ma-
turity of, or restructure an existing loan, advance additional funds, or
increase the investment in the CUSO without the prior written approval
of the commissioner.

(i) Change in Valuation [Divestiture]. If the limitations estab-
lished by [in subsection (d) of] this section are reached or exceeded
solely because of the profitability of the CUSO and the related GAAP
valuation of the investment under the equity method, divestiture is not
required. A credit union may continue to invest up to the limitation
without regard to the increase in the GAAP valuation resulting from a
CUSO’s profitability.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,

2011.

TRD-201104538

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 837-9236

¢ ¢ ¢

PART 8. JOINT FINANCIAL
REGULATORY AGENCIES

CHAPTER 155. PAYOFF STATEMENTS
SUBCHAPTER A. REGISTRATION
7 TAC 88155.1 - 155.3

The Finance Commission of Texas (the Commission) on behalf
of the Commission, and the three Finance Agencies, the Texas
Department of Banking, the Texas Department of Savings and
Mortgage Lending, and the Office of Consumer Credit Commis-
sioner (collectively, the Finance Agencies) proposes new 7 TAC

Chapter 155, 88155.1 - 155.3, concerning Payoff Statements.
The new rules are proposed to implement new statutory provi-
sions.

House Bill 558, 82nd Texas Legislature, 2011 added §343.106 to
the Finance Code. This new statute requires the Commission to
adopt rules governing requests from title insurance companies
for payoff information from mortgage servicers related to home
loans, including rules prescribing a standard payoff statement
form. New Chapter 155 contains rules that fulfill this statutory
requirement.

Proposed new §155.1, concerning Definitions, provides a defini-
tion of "home loans" needed to correctly interpret Chapter 155.

Proposed new 8§155.2, concerning Payoff Statement Form, sets
out the requirements of the prescribed standard form to be used
by a mortgage servicer when providing a payoff statement at a ti-
tle company’s request on a home loan. Proposed subsection (a)
meets the statutory requirements of Finance Code §343.106(d).
Proposed subsection (b) is optional prescribed language that a
servicer may use if applicable to a particular loan. Pursuant to
House Bill 558, a servicer will not be required to use the form
before the 90th day after the Commission adopts the rules.

The proposed new §155.3, concerning Time of Delivery of Payoff
Statement, sets forth the number of business days a servicer has
to deliver the payoff statement after a payoff request is received.

Douglas B. Foster and the Executive Directors of the Texas Fi-
nance Commission, the Texas Department of Banking, the Texas
Department of Savings and Mortgage Lending and the Office of
Consumer Credit Commissioner, has each determined that for
the first five-year period the proposed sections are in effect, there
will be no fiscal implications for state government or for local gov-
ernment as a result of enforcing or administering these sections.

Mr. Foster has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of the proposed sections will be that the Commission
and the Finance Agencies will have rules implementing the pro-
visions of House Bill 558 passed in the 82nd Legislature. There
will be no effect on individuals required to comply with the sec-
tions as proposed. There will be no adverse economic effect on
small or micro businesses.

Comments on the proposed new sections may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705 or by email to sm-
linfo@sml.texas.gov within 30 days of publication in the Texas
Register.

The new sections are proposed under Texas Finance Code
8343.106, which requires the Commission to adopt rules
governing requests by title insurance companies for payoff
information form mortgage servicers related to home loans and
the provision of that information, including rules prescribing a
standard payoff statement form that must be used by mortgage
servicers to provide those payoff statements, and §§11.301,
11.302, and 11.304, which authorize the Commission to adopt
rules relating to state banks, state savings banks and consumer
credit laws.

Texas Finance Code, Chapter 343 is affected by the proposed
new sections.

§155.1. Definitions.

36 TexReg 7454 November 4, 2011 Texas Register



"Home loans" has the same meaning as that found in Texas Finance
Code §343.001.

§155.2.

(2) When requested by a title insurance company, a mortgage
servicer shall provide a payoff statement related to a home loan. The
payoff statement must comply with all applicable federal and state laws

Payoff Statement Form.

relating to payoff statements, and contain the following:

(1) The proposed closing date for the sale or other transac-

tion;
(2) The payoff amount that is valid through the proposed
closing date; and

(3) Sufficient information to identify the loan for which the
payoff information is provided.

(b) If applicable, the payoff statement may contain:

(1) Adjustable rate mortgage information;

(2) Per diem amount;

(3) Late charge information;

(4) Escrow disbursement information;

(5) A statement regarding which party is responsible for the
release of lien; and

(6) Other information necessary to provide a clear and con-
cise payoff statement.
Figure: 7 TAC §155.2(b)(6)
§155.3.
A mortgage servicer shall deliver a payoff statement required under
§155.2 of this title (relating to Payoff Statement Form) to the title com-
pany by the eighth business day after the date the request is received
unless federal law requires a shorter response time.

Time of Delivery of Payoff Statement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104546

Caroline C. Jones

General Counsel, Texas Department of Savings and Mortgage Lending
Joint Financial Regulatory Agencies

Earliest possible date of adoption: December 4, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 7. LOCAL RECORDS
SUBCHAPTER F. RECORDS STORAGE
STANDARDS

13 TAC §§7.161 - 7.166

The Texas State Library and Archives Commission proposes
new 13 TAC 887.161 - 7.166, concerning storage of local govern-

ment records. The new rules are proposed to establish minimum
storage requirements for permanent records and court records,
and to establish recommended and optimal storage conditions
for all local government records.

Sarah Jacobson, Manager, Records Management Assistance,
has determined that for each year of the first five years the rules
are in effect, there may be fiscal implications for state or local
governments as a result of administering or enforcing the rules.
The amount of any fiscal implications cannot be determined. Ms.
Jacobson does not anticipate either a loss of, or an increase in,
revenue to state or local governments as a result of the proposed
rules.

Ms. Jacobson has also determined that for each year of the first
five years the rules are in effect the public benefit will be that
the new rules will help to provide better management of, and
public access to, public records by improving storage conditions
for permanent records.

There will be no impact on small businesses, micro-businesses,
or individuals as a result of enforcing the rules as proposed.

Written comments on the proposed rules may be submitted to
Michael Reagor, Government Information Analyst, Box 12927,
Austin, Texas 78711; by fax to (512) 936-2306; or by email to
michael.reagor@tsl.state.tx.us.

The new rules are proposed under Government Code §441.025
which directs the agency to adopt rules for the storage of court
documents filed with, otherwise presented to, or produced by a
court in this state before January 1, 1951; and Local Government
Code §203.048 which requires the commission to adopt rules
for the proper care and storage of local government records of
permanent value.

The proposed rules affect Government Code §441.025 and Lo-
cal Government Code §203.048.

§7.161.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise. Terms not defined in this subchapter shall have the meanings
defined in the Local Government Code, Chapter 201.

Definitions.

(1) Court record--Any instrument, document, paper, or
other record filed with, otherwise presented to, or produced by a court
in this state before January 1, 1951.

(2) Local government record--Any document, paper, letter,
book, map, photograph, sound or video recording, microfilm, magnetic
tape, electronic medium, or other information recording medium, re-
gardless of physical form or characteristic and regardless of whether
public access to it is open or restricted under the laws of the state, cre-
ated or received by a local government or any of its officers or em-
ployees pursuant to law, including an ordinance, or in the transaction
of public business, except for materials excluded under the Local Gov-
ernment Code, Chapter 201.

(8) Permanent record--Any local government record for
which the retention period on a records retention schedule issued by
the commission is given as permanent or which has been identified
by the records management officer as possessing permanent historical
value.

(4) Records management officer--The person identified un-
der the Local Government Code, §203.001 or designated under the Lo-
cal Government Code, §203.025 as the records management officer.
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(5) Retention period--The minimum time that a local gov-
ernment record must be retained as established on a records retention
schedule accepted for filing by the Texas State Library and Archives

§7.162. General.

(a) This subchapter establishes minimum, recommended, and
optimal storage condition requirements for court records and perma-
nent records held by local governments.

(b)  Unless otherwise noted, the requirements of this subchap-
ter apply only to paper records. Storage requirements for local gov-
ernment records stored micrographically or electronically are adopted
under §7.26 and 8§7.76 of this title (relating to Storage of Original Mi-
crofilm and Maintenance of Electronic Records Storage Media) respec-

tively.

§7.163. Minimum Storage Conditions for Non-Permanent Court
Records.

() Court records with retention periods less than permanent
must be stored under conditions that meet the requirements of this sec-
tion. Court records with permanent retention, e.g. case papers, must
be stored under conditions that meet the requirements of §7.164 of this
title (relating to Minimum Storage Conditions for Permanent Records).

(b) Records must be stored in a building or storage area that
complies with the following:

(1) offers protection from fire, water, steam, structural col-
lapse, unauthorized access, theft, and other similar hazards;

(2) has an operational fire detection system; and

(3) has an operational fire suppression system or an ade-
quate supply of fire extinguishers.

§7.164. Minimum Storage Conditions for Permanent Records.

() Permanent records must be stored under conditions that
meet the requirements of this section.

(b) Records must be stored in a building or storage area that
complies with the following:

(1) offers protection from fire, water, steam, structural col-
lapse, unauthorized access, and other similar hazards;

(2) has an operational fire detection system;

(3) has an operational fire suppression system;

(4) has a maximum temperature of 70 degrees Fahrenheit
and a constant relative humidity of 45% with a maximum variance of

(5) is well-lighted, but does not expose records to direct
sunlight.

(c) Records must be stored at least 4 inches off the floor.

(d) Records may not be stored in the basement of a building

§7.165. Recommended Storage Conditions for All Records

(@) Whenever possible, records should be stored under condi-
tions that meet the recommendations of this section.

(b) Records should be stored in a building or storage area that
complies with the following:

(1) offers protection from fire, water, steam, structural col-
lapse, unauthorized access, theft, and other similar hazards;

(2) has an operational fire detection system;

(3) has an operational fire suppression system;

(4) has a maximum temperature of 70 degrees Fahrenheit
and a constant relative humidity of 45% with a maximum variance of
plus/minus 5% relative humidity in a 24-hour period;

(5) is well-lighted, but does not expose records to direct
sunlight;

(6) has a pest management program;

(7) s sited a minimum of five feet above and 100 feet from
any 100 year flood plain areas, or be protected by an appropriate flood
wall that conforms to local or regional building codes; and

(8) has appropriate shelving.

(A) Shelving should be constructed of metal or other
non-porous material.

(B) The lowest shelf should be at least 4 inches from

the floor.

(C) Shelving should be arranged such that records are
at least 4 inches from exterior walls.

(c) Records should be covered or housed in boxes to protect
them from deterioration.
§7.166. Optimal Storage Conditions for All Records.

(@) If resources permit, local governments should strive to

store records under conditions that meet the recommendations of this
section.

(b) Records should be stored in a building or storage area that
complies with the following:

(1) offers protection from fire, water, steam, structural col-
lapse, unauthorized access, theft, and other similar hazards;

(2) has an operational fire detection system;

(3) has an operational fire suppression system;

(4) has adequate environmental controls;

(A) A maximum temperature of 70 degrees Fahrenheit
and a constant relative humidity of 45% with a maximum variance of
plus/minus 5% relative humidity in a 24-hour period should be main-
tained in the storage area.

(B) Daily temperature/humidity checks should be con-
ducted.

(C) Positive atmospheric pressure should be maintained
within the storage area.

(5) is well-lighted, but does not expose records to direct

sunlight;

(6) has a pest management program;

(7) issited a minimum of five feet above and 100 feet from
any 100 year flood plain areas, or be protected by an appropriate flood
wall that conforms to local or regional building codes; and

(8) has appropriate shelving.

(A) Shelving should be constructed of fire retardant
metal with a baked enamel or powder coat finish.

(B) The lowest shelf should be at least 6 inches from

the floor.

(C) Shelving should be arranged such that records are
not stored near exterior walls and are at least 6 inches from interior
walls.

36 TexReg 7456 November 4, 2011 Texas Register



(c) Records should be covered or housed in acid-neutral boxes
to protect them from deterioration.

(d) Ultraviolet filtering shields should be affixed to any fluo-
rescent lights or windows.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104535

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-5459

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES
SUBCHAPTER G. COMPLIANCE AND
ENFORCEMENT

16 TAC §8402.703, 402.704, 402.715

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Lottery Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Lottery Commission (Commission) proposes the
repeals of 16 TAC 8402.703 (Books and Records Inspection),
§402.704 (Tax Review Inspection), and §402.715 (Compliance
Audit). The purpose of the proposed repeals is to eliminate
these provisions from the Charitable Bingo Administrative Rules
as the reasons for them no longer exist.

Kathy Pyka, Controller, has determined that for each year of the
first five years the proposed repeals will be in effect, there will
be no significant fiscal impact for state or local governments as
a result of the proposed repeals. There will be no adverse effect
on small businesses, micro businesses, or local or state employ-
ment. There will be no additional economic cost to persons re-
quired to comply with the repeals as proposed. Furthermore, an
Economic Impact Statement and Regulatory Flexibility Analysis
is not required because the proposed repeals will not have an
economic effect on small businesses as defined in Texas Gov-
ernment Code §2006.001(2).

Philip D. Sanderson, Director of the Charitable Bingo Operations
Division, has determined that for each year of the first five years
the proposed repeals will be in effect, the public benefit antici-
pated is to eliminate unnecessary provisions within the Charita-
ble Bingo Administrative Rules.

The Commission requests comments on the proposed repeals
from any interested person. Comments may be submitted

to Sandra Joseph, Special Counsel, by mail at Texas Lottery
Commission, P.O. Box 16630, Austin, Texas 78761-6630; by
facsimile at (512) 344-5189; or by email at legal.input@lot-
tery.state.tx.us. The Commission will hold a public hearing on
this proposal at 10:00 a.m. on November 16, 2011, at 611 E.
6th Street, Austin, Texas 78701. Comments must be received
within 30 days after publication of this proposal in order to be
considered.

The repeals are proposed under Texas Occupations Code
§2001.054, which authorizes the Commission to adopt rules to
enforce and administer the Bingo Enabling Act, and under Texas
Government Code 8§467.102, which authorizes the Commission
to adopt rules for the enforcement and administration of this
chapter and the laws under the Commission’s jurisdiction.

The proposed repeals implement Texas Occupations Code,
Chapter 2001.

§402.703. Books and Records Inspection.
8402.704. Tax Review Inspection.
§402.715. Compliance Audit.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104460

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 344-5012

¢ ¢ ¢

CHAPTER 403. GENERAL ADMINISTRATION
16 TAC 8403.401

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §403.401, relating to Use of Commission Motor
Vehicles. The purpose of the proposed amendments is to delete
the existing subsection (b) because the underlying statute was
repealed in the 82nd Legislature, Regular Session, and to add a
new subsection (b) to reflect a statutory requirement not previ-
ously reflected in the agency rules.

Kathy Pyka, Controller, has determined that for each year of the
first five years the amendments will be in effect, there will be no
significant fiscal impact for state or local governments as a re-
sult of the proposed amendments. There will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic cost to persons
required to comply with the amendments, as proposed. Further-
more, an Economic Impact Statement and Regulatory Flexibility
Analysis is not required because the amendments will not have
an economic effect on small businesses as defined in Texas Gov-
ernment Code §2006.001(2).

Mike Fernandez, Director of Administration, has determined that
for each year of the first five years the proposed amendments will
be in effect, the public benefit anticipated will be that the rule will
conform to current law.
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The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to Pete Wassdorf, Assistant
General Counsel, by mail at Texas Lottery Commission, P.O.
Box 16630, Austin, Texas 78761-6630; by facsimile at (512)
344-5189; or by email at legal.input@Iottery.state.tx.us. Com-
ments must be received within 30 days after publication of this
proposal in order to be considered.

The amendments are proposed under Texas Government Code,
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code 8§467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.

This proposal is intended to implement Texas Government Code,
Chapter 466.

8403.401. Use of Commission Motor Vehicles.

(@) A motor vehicle owned by the Commission is state prop-
erty and may be used for official Commission business only. A Com-
mission motor vehicle may not be assigned to a specific employee or
agency head, but must be assigned to the Commission’s motor pool
and be available for checkout. All Commission motor vehicles will
be housed at the Commission’s Austin headquarters or at the Commis-
sion’s business resumption warehouse.

(b) The agency may assign a vehicle to an individual, admin-
istrative, or executive employee on a regular or everyday basis, only if,
the agency makes a written documented finding that the assignment is
critical to the needs and mission of the agency.

An employee operating a Commission motor vehicle must
enter the following information in the Commission’s vehicle logbook:]
[(2) beginning and ending date(s);]
[(3) purpose of the use of the vehicle; and]
[(4) number of passengers being transported in the Com-
vehicle}

[(c) Anemployee operating a commission motor vehicle must
sign the mileage log book and submit all receipts relating to fuel and
maintenance costs to the commission vehicle fleet manager.]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,

2011.

TRD-201104470

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 344-5275

¢ ¢ ¢
TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 4. RULES APPLYING TO

ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS

SUBCHAPTER O. UNIFORM RECRUITMENT
AND RETENTION STRATEGY

19 TAC §84.240 - 4.245

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes to repeal §84.240 - 4.245, concerning the Uni-
form Recruitment and Retention Strategy. Senate Bill 5, passed
by the 82nd Legislature, repealed §61.086 (Uniform Recruitment
and Retention Strategy) of the Texas Education Code (TEC),
which required institutions to file a report on the recruitment and
retention strategies that have been developed or implemented
by the institution to recruit and retain students from underrepre-
sented groups and authorized the Coordinating Board to develop
guidelines for the report. The repeal of Texas Education Code
861.086 is required in order to be in compliance with Senate Bill
5.

Dr. Judy Loredo, Assistant Commissioner for P-16 Initiatives,
has determined that for the first five years the repeal is in effect
there will be no fiscal implications for state or local governments
as a result of repealing the subchapter.

Dr. Loredo has also determined that the public benefit antici-
pated as a result of administering the repeal will be the elimina-
tion of a redundant reporting requirement. There is no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the repeal. There is no
anticipated impact on local employment.

Comments on the proposed repeal may be submitted by mail to
Judy Loredo, Assistant Commissioner, Texas Higher Education
Coordinating Board, P.O. Box 12788, Austin, Texas 78711 or
via email at judy.loredo@thecb.state.tx.us. Comments will be
accepted for 30 days following publication of the proposal in the
Texas Register.

The repeal is proposed under Texas Education Code,
§§130.0012, 61.002(a) and (b), 61.027, and §61.051(d) and
(e), which authorize Coordinating Board to adopt rules Applying
to Public Universities and Health-Related Institutions of Higher
Education

The repeal affects Texas Education Code, Chapter 61, Subchap-
ter A, §61.086.

§4.240. Purpose.

§4.241. Authority.

84.242. Definitions.

84.243. Evaluation.

84.244. Reporting.

84.245. Noncompliance; Sanctions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104462

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 13. FINANCIAL PLANNING
SUBCHAPTER J. TEXAS FUND FOR
GEOGRAPHY EDUCATION

19 TAC 813.187

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of §13.187 concerning Reporting
that relates to the Texas Fund for Geography Education. Senate
Bill 5, passed by the 82nd Legislature, repealed Texas Educa-
tion Code (TEC) §61.968, which required the board to report to
the governor and legislature each even-numbered year the value
of the Texas Fund for Geography Education, the membership of
the advisory committee, a summary of each project supported
by a grant during the preceding state fiscal biennium and other
information the Coordinating Board deemed appropriate. The
repeal of Texas Education Code §61.9685 requires the Coordi-
nating Board to repeal this section in order to be in compliance
with Senate Bill 5.

Dr. Judith Loredo, Assistant Commissioner for P-16 Initiatives,
has determined that for the first five years the repeal of the sec-
tion is in effect there will be no fiscal implications for state or local
governments as a result of the repeal.

Dr. Loredo has also determined that the public benefit antici-
pated as a result of administering the repeal of the section will
be a cost-saving in terms of staff time in preparing the report.
There is no effect on small businesses. There are no anticipated
economic costs to persons or impacts on local employment.

Comments on the proposed repeal may be submitted by mail to
Dr. Judith Loredo, Assistant Commissioner, Texas Higher Edu-
cation Coordinating Board, P.O. Box 12788, Austin, Texas 78711
or via email at judith.loredo@thech.state.tx.us. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

The repeal is proposed under Texas Education Code
§8130.0012, 61.002(a) and (b), and 61.051(d) and (e), which
authorize Coordinating Board to adopt rules Applying to Public
Universities and Health-Related Institutions of Higher Education
in Texas.

The repeal affects Texas Education Code, Chapter 61, Subchap-
ter BB, §61.9685.

§13.187. Reporting.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104463

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 21. STUDENT SERVICES
SUBCHAPTER B. DETERMINATION OF
RESIDENT STATUS

19 TAC §21.22

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to 821.22, concerning Defini-
tions.

Specifically, the amendment to this section adds a definition for
"independent institution."

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five
years the amendment is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the amendment as proposed.

Mr. Weaver has also determined that for each year of the first
five years the amendment is in effect, the public benefits antici-
pated as a result of administering the amendment will be a clear
understanding of the term "independent institution.” There is no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the amend-
ment as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165,
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The amendment is proposed under the Texas Education Code,
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education
Code, 8854.0501 - 54.075.

The amendment affects Texas Education Code, §854.0501 -
54.075.

§21.22.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise:

Definitions.

(1) - (13) (No change.)
(14) Independent institution--As defined in Texas Educa-

(15) [€24)] Institution or institution of higher education--
Any public technical institute, public junior college, public senior col-
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lege or university, medical or dental unit, or other agency of higher
education as defined in Texas Education Code, §61.003(8).

(16) [€25)] Legal guardian--A person who is appointed
guardian under the Texas Probate Code, Chapter 693, or a temporary
or successor guardian.

(17) [€:6)] Maintain domicile--To physically reside in
Texas such that the person intends to always return to the state after
a temporary absence. The maintenance of domicile is not interrupted
by a temporary absence from the state, as provided in paragraph (30)
[(29)] of this section.

(18) [{+h] Managing conservator--A parent, a competent
adult, an authorized agency, or a licensed child-placing agency ap-
pointed by court order issued under the Texas Family Code, Title 5.

(19) [££8)] Nonresident tuition--The amount of tuition paid
by a person who does not qualify as a Texas resident under this sub-
chapter unless such person qualifies for a waiver program under Sub-
chapter SS [X] of this chapter (relating to Waiver Programs for Certain
Nonresident Persons).

(20) [{19)] Nontraditional secondary education--A course
of study at the secondary school level in a nonaccredited private school
setting, including a home school.

(21) [€26)] Parent--A natural or adoptive parent, managing
or possessory conservator, or legal guardian of a person. The term
would not otherwise include a step-parent.

(22) [{21)] Possessory conservator--A natural or adoptive
parent appointed by court order issued under the Texas Family Code,
Title 5.

(23) [(22)] Private high school--A private or parochial
school in Texas.

(24) [€23)] Public technical institute or college--The Lamar
Institute of Technology or any campus of the Texas State Technical
College System.

(25) [(24)] Regular semester--A fall or spring semester,
typically consisting of 16 weeks.

(26) [£25)] Residence--A person’s home or other dwelling
place.

(27) [€26)] Residence Determination Official--The primary
individual at each institution who is responsible for the accurate appli-
cation of state statutes and rules to individual student cases.

(28) [£2A] Resident tuition--The amount of tuition paid by
a person who qualifies as a Texas resident under this subchapter.

(29) [£28)] Residential real property--Real property on
which a dwelling is located.

(30) [£29)] Temporary absence--Absence from the State of
Texas by a person who has established domicile in the state, with the
intention to return, generally for a period of less than five years. For
example, the temporary absence of a person or a dependent’s parent
from the state for the purpose of service in the U.S. Armed Forces, U.S.
Public Health Service, U.S. Department of Defense, U.S. Department
of State, as a result of an employment assignment, or for educational
purposes, shall not affect a person’s ability to continue to claim that
Texas is his or her domicile.

(31) [£30)] United States Citizenship and Immigration Ser-
vices (USCIS)--The bureau of the U.S. Department of Homeland Secu-
rity that is responsible for the administration of immigration and natu-

ralization adjudication functions and establishing immigration services
policies and priorities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104574

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ ¢ ¢
19 TAC §21.30

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new §21.30, concerning Special Procedures
for Documenting Compliance.

Specifically, the new section addresses concerns that have been
expressed about the obligation of institutions towards students
who are not U.S. Citizens or Permanent Residents, but who have
been classified as residents for higher education purposes in ac-
cordance with Texas Education Code, 854.052(a)(3). Such stu-
dents must provide their institutions a signed copy of an affidavit,
by which they pledge to apply for permanent resident status as
soon as they are able to do so. Current federal legislation makes
most of the students ineligible to apply. The proposed language
requires institutions to retain the signed affidavits permanently
and to instruct students when they are admitted, annually while
they are enrolled, and upon graduation of their obligation to ap-
ply for permanent resident status. It also calls for the institutions
to refer students to the proper federal agency for instructions on
how to apply for such status.

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five
years the new section is in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing or
administering the new section as proposed.

Mr. Weaver has also determined that for each year of the first
five years the new section is in effect, the public benefits an-
ticipated as a result of administering the new section will be to
ensure students do not forget their pledge to apply for Perma-
nent Resident Status and therefore fulfill their obligation to the
state. There is no effect on small businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the new section as proposed. There is no impact on local
employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165,
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The new section is proposed under the Texas Education Code,
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education
Code, §854.0501 - 54.075.

The new section affects Texas Education Code, §54.053(3).
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§21.30. Special Procedures for Documenting Compliance.

(a) Signed affidavits, acquired by public or independent in-
stitutions of higher education in keeping with §21.25(a)(1)(B) of this

chapter (relating to Information Required to Initially Establish Resi-
dent Status), must be retained permanently by the institution or until
the students (current and former) provide proof that they have applied
for Permanent Resident status.

(b) Apublic or independent institution of higher education that
classifies a person who is not a Citizen or Permanent Resident of the
United States as a resident under §21.24(a)(1) of this chapter (relating
to Determination of Resident Status) shall:

(1) instruct such students upon admission, annually while
the students are enrolled, and upon graduation of their obligation to
apply for Permanent Resident status as soon as eligible to do so; and

(2) refer students to the appropriate federal agency for in-
structions on how to achieve such status.

(c) The provisions of this section apply to all persons who are
not Citizens or Permanent Residents of the United States and who are
enrolled and classified as residents under §21.24(a)(1) of this chapter
by a public or independent institution of higher education during any
part of the 2011-2012 academic year or later.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104573

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTER X. WAIVER PROGRAMS FOR
CERTAIN NONRESIDENT PERSONS
19 TAC 8§821.730 - 21.752

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Higher Education Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes the repeal of §821.730 - 21.752, concerning
Waiver Programs for Certain Nonresident Persons.

Specifically, Senate Bill 32, 82nd Texas Legislature, trans-
ferred the waiver programs located in Texas Education Code,
Chapter 54, Subchapter B to Texas Education Code, Chapter
54, Subchapter D. This transfer moved the programs out of

the purview of the Coordinating Board’s general rulemaking
authority for programs in Subchapter B, as stated in Texas
Education Code, 854.075. New sections are simultaneously
being proposed along with this repeal for the two programs for
which the Coordinating Board is assigned specific rulemaking
authority by statute.

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has determined that for each year of the first five
years the repeal is in effect, there will be no fiscal implications to
state or local government as a result of enforcing or administer-
ing the repeal as proposed.

Mr. Weaver has also determined that each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of this change will be that the Coordinating Board'’s rule-
making authority will be in line with statute. There is no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the repeal as proposed.
There is no impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165,
dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The repeal is proposed because Texas Education Code,
854.075 which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education
Code, Chapter 54, Subchapter B, is no longer applicable to
these sections.

The repeal affects Texas Education Code, §851.930, 54.058,
54.059, 54.060, 54.063, 54.064, 54.066, 54.070, 54.0601,
54.065, 54.069, 54.073, 54.074, 54.207, 54.621, 65.45, and
160.07.

§21.730. Authority and Purpose.

§21.731. Definitions.

§21.732. Effective Date of this Subchapter.

821.733. General Provisions that Apply to All Waivers.

§21.734. Academic Common Market

§21.735. Center for Technology Development, Management, and
Transfer.

§21.736. Citizens of Mexico with Financial Need.

§21.737. Competitive Scholarships.

§21.738. Economic Development and Diversification Program.
§21.739. Foreign Service Officers.

§21.740. General Academic Teaching Institutions Located within

100 Miles of the Texas Border.

§21.741. Good Neighbor Scholarship.
821.742. Inmates of the Texas Department of Criminal Justice.
§21.743. Military and their Families.

§21.744. North Atlantic Treaty Organization (NATO) Forces, their
Spouses and Children.
§21.745. Olympic Athletes.

821.746. Registered Nurses Enrolled in Postgraduate Nursing De-
gree Programs.
821.747. Scholarship Recipients Enrolled in Biological Research.
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§21.748. States Bordering Texas.
§21.749. Teachers, Professors, their Spouses and Dependents.

§21.750. Teaching Assistants and Research Assistants, their Spouses
and Dependents.

8§21.751. Texas Guaranteed Tuition Plan (formerly the Texas Tomor-
row Fund) Beneficiaries.

§21.752.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Exchange Programs.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104575

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ ¢ ¢

SUBCHAPTER SS. WAIVER PROGRAMS FOR
CERTAIN NONRESIDENT PERSONS
19 TAC §821.2260 - 21.2264

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes new §821.2260 - 21.2264, concerning Waiver
Programs for Certain Nonresident Persons.

Specifically, Senate Bill 32, 82nd Texas Legislature, trans-
ferred the waiver programs located in Texas Education Code,
Chapter 54, Subchapter B to Chapter 54, Subchapter D. This
transfer moved the programs out of the purview of the Coor-
dinating Board’s general rulemaking authority for programs in
Subchapter B, as stated in Texas Education Code, §54.075.
The proposed new sections reflect definitions for waivers,
authorized in Texas Education Code §54.0015 and rules for
two programs for which the Coordinating Board is assigned
specific rulemaking authority by statute. These include the
competitive scholarship waiver committee authorized by Texas
Education Code, 854.064(a) (which will be recodified to Texas
Education Code, §54.213, effective on January 1, 2012), and
the waiver program for general academic teaching institutions
located within 100 miles of the Texas border with another state,
authorized by Texas Education Code, §54.0601.

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five
years the new sections are in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the new sections as proposed.

Mr. Weaver has also determined that for each year of the first
five years the new sections are in effect, the public benefits antic-
ipated as a result of administering the new sections will be guid-
ance to institutions and students regarding these waivers. There
is no effect on small businesses. There are no anticipated eco-
nomic costs to persons who are required to comply with the new
sections as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165,

dan.weaver@thecb.state.tx.us. Comments will be accepted
for 30 days following publication of the proposal in the Texas
Register.

The new sections are proposed under the Texas Education
Code, §54.0015, which provides the Coordinating Board with
the authority to adopt definitions for exemptions and waivers au-
thorized in Texas Education Code, Chapter 54, §54.064(a) (to be
recodified as Texas Education Code, 854.213), which provides
the Coordinating Board with the authority to develop criteria
to select scholarship recipients, and Chapter 54, §54.0601,
which provides the Coordinating Board with the authority to set
a lowered tuition rate for certain nonresident students under
conditions set in that statute.

The new sections affect Texas Education Code, Chapter 54.

The purpose of this subchapter is to provide definitions related to
waivers in keeping with Texas Education Code, §54.0015, and to
fulfill duties assigned to the Coordinating Board with respect to the
state’s waiver programs.
§21.2261. Definitions.
The following words and terms, when used in this subchapter, shall

have the following meanings, unless the context clearly indicates oth-
erwise:

(1) Censusdate--The date in an academic term for which an
institution is required to certify a person’s enrollment in the institution
for the purposes of determining formula funding for the institution.

(2) Child--Unless otherwise indicated, a person who is the
biological or adopted child, or who is claimed as a dependent on a
federal income tax return filed for the preceding year or who will be
claimed as a dependent on a federal income tax return for the current
year.

(3) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Texas Higher Education Co-
ordinating Board.

(4) Coordinating Board or Board--The Texas Higher Edu-
cation Coordinating Board.

(5) Dependent--A person who:

(A) s less than 18 years of age and has not been eman-
cipated by marriage or court order; or

(B) iseligible to be claimed as a dependent of a parent
of the person for purposes of determining the parent’s income tax lia-
bility under the Internal Revenue Code of 1986.

(6) Financial need--An economic situation that exists for a
student when the cost of attendance at an institution of higher educa-
tion is greater than the resources the family has available for paying for
college. In determining a student’s financial need an institution must
compare the financial resources available to the student to the institu-
tion’s cost of attendance.

(7)  General Academic Teaching Institution--As the term is
defined in Texas Education Code, §61.003.

(8) Institution or institution of higher education--Any pub-
lic technical institute, public junior college, public senior college or
university, medical or dental unit, or other agency of higher education

(9) Nonresident tuition--The amount of tuition paid by a
person who does not qualify as a Texas resident under Texas Education
Code, Chapter 54, Subchapter B.
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(10) Parent--A natural or adoptive parent, managing or
possessory conservator, or legal guardian of a person. The term would

by the institutions under a partnership agreement, in which case the
person is entitled to a waiver also at the second institution.

not otherwise include a step-parent.

(11) ~ Public technical institute or college--The Lamar Insti-
tute of Technology or any campus of the Texas State Technical College
System.

(12) Remain Continuously Enrolled--Continue to enroll

for the fall and spring terms of an academic year. Summer enrollment
is not a requirement.

(13) Resident tuition--The amount of tuition paid by a per-
son who qualifies as a Texas resident under Texas Education Code,
Chapter 54, Subchapter B.

(14) Waiver--A program authorized by Texas statutes that
allows a nonresident student to enroll in an institution of higher educa-
tion and pay a reduced amount of nonresident tuition.

§21.2262.

Each institution shall apply this subchapter beginning with tuition and
fees paid for the Fall Semester, 2012.

Effective Date of this Subchapter.

(b) Eligible Persons. A nonresident person who receives a
competitive scholarship from a Texas public institution of higher ed-
ucation under the following conditions may receive a waiver under the
provisions of this section.

(1) The competitive scholarship must meet the following
requirements:
(A) total at least $1,000 for the period of time covered
by the scholarship, not to exceed 12 months;

(B) be awarded by a scholarship committee authorized
in writing by the institution’s administration to grant scholarships that
permit this waiver of nonresident tuition;

(C) beawarded according to criteria published in the in-
stitution’s paper or electronic catalog, available to the public in advance
of any application deadline;

(D)  be awarded under circumstances that cause both the
funds and the selection process to be under the control of the institution;
and

(E) permit awards to both resident and nonresident per-

sons.

(2) The waiver of nonresident tuition under this provision
shall only apply to the semester or semesters for which the enabling
scholarship is awarded.

(3) If the scholarship is terminated for any reason prior to
the end of the semester or semesters for which it was initially awarded,
the person shall pay nonresident tuition for any semester following the
termination of the scholarship.

(4) The total number of persons receiving a waiver of non-
resident tuition in a given semester under this provision shall not exceed
5 percent of the total number of students enrolled in the institution in
the same semester in the prior year.

(c) Eligible Institutions. A waiver received under this section
only applies to tuition paid to the institution that awarded the enabling
scholarship unless the person is simultaneously enrolled in two or more
public institutions of higher education under a program offered jointly

(d) Adjusted Tuition Rate. An eligible person shall pay the
resident tuition rate.

§21.2264. General Academic Teaching Institutions Located within
100 Miles of the Texas Border.

(@) Authorizing Statute. The waiver program for individuals
attending certain institutions located within 100 miles of the Texas bor-
der is authorized through Texas Education Code, §54.0601, "Nonresi-
dent Tuition Rates at Certain Institutions."

(b) Eligible Persons. Any nonresident person attending an el-
igible institution may receive a waiver under this section.

(c) Eligible Institutions.

An eligible person may use this

100 miles of the boundary of Texas with another state if the governing
board of the institution approves the tuition rate as being in the best
interest of the institution and the Commissioner finds that such a rate
will not cause unreasonable harm to any other institution

(d) Adjusted Tuition Rate. An eligible person shall pay a tu-
ition rate set by the institution, but not less than $30 more than the
resident tuition rate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104576

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 26, 2012

For further information, please call: (512) 427-6114

¢ L4 L4
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 36. SUSPENSION OR
ADJUSTMENT OF WATER RIGHTS

DURING DROUGHT OR EMERGENCY WATER
SHORTAGE

30 TAC 8§836.1 - 36.8

The Texas Commission on Environmental Quality (TCEQ or
commission) proposes new 8836.1 - 36.8.

Background and Summary of the Factual Basis for the Proposed
Rules

In 2011, the 82nd Legislature passed House Bill (HB) 2694, re-
lating to changes to the TCEQ's statutory authority and continu-
ation of the agency for 12 years. HB 2694, §85.03 added §11.053
to the Texas Water Code (TWC). That section states that the ex-
ecutive director may temporarily suspend or adjust water rights
during times of drought or other emergency shortage of water.
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The commission must adopt rules to implement this section, in-
cluding rules defining a drought or other emergency shortage of
water, and specifying the conditions under which the executive
director may issue an order under this section and terms of an
order issued under this section, including the maximum duration
of a temporary suspension or adjustment under this section. The
rules must also set out procedures for notice of, and opportunity
for a hearing on, and the appeal to the commission of an order
issued under this section.

Section by Section Discussion

The commission proposes new 836.1, Applicability, to explain
the scope of the rulemaking. Subsection (a) provides that the
chapter applies to water rights except as provided in subsections
(b) and (c). Subsection (b) provides that the rulemaking is not
intended to apply to a watermaster area, and subsection (c) pro-
vides that it is not intended to require suspension or adjustment
of a domestic and livestock use right or an exempt right under
TWC, 8§811.142(b) - 11.1422. The watermaster areas are not
included under the applicability of this rule because the water-
master’s authority is set out elsewhere in TWC, Chapter 11. The
rights in subsection (c) are exempt from permitting but are not
superior riparian rights under TWC, Chapter 11, and are there-
fore not covered by the rule. Domestic and livestock rights that
are superior riparian rights under TWC, §11.303(]) or §11.142(a)
cannot be curtailed or suspended under this rulemaking, but may
be protected (See the definition of "senior water right" under
§36.2(4)).

Section 36.2, Definitions, defines eight terms as used in Chapter
36. Paragraph (1) states that an "adjustment” is a partial curtail-
ment of one or more water rights or an adjustment in the timing of
diversions under a water right. The executive director may issue
an order for adjustment, which would be partial curtailment, un-
der the statute. There will be instances when a water right does
not need to be completely suspended, and timing the diversions
has been a useful tool in water right management during low
flows.

Paragraph (2) is the definition of "drought.” There are over 150
different definitions of drought used by academics and water
management professionals. For a "drought" under this chap-
ter, the commission proposes to use the measure of moderate
drought intensity developed by the National Drought Mitigation
Center; streamflows at United States Geological Survey gag-
ing stations that are below the 33rd percentile of the period of
record; or demand for surface water exceeds the available sup-
ply. The last definition relates to the effects of low precipitation
on water supply (http://drought.unl.edu/Drought Basics/Typesof
Drought.aspx). The intent is to have a "bright line" test that in-
dicates when a shortage of precipitation has resulted in a short-
age of water available for all existing water rights. A definition of
"drought” is required by TWC, §11.053. This definition is based
on scientific data but also includes times of drought that are not
as extreme, but are still causing shortages that could adversely
impact senior water rights.

Paragraph (3) is a definition of "emergency shortage of water."
This is defined as the inability of a senior water right to take sur-
face water under circumstances posing a hazard to public health,
public safety, and conditions affecting hydraulic systems which
impair or interfere with conveyance or delivery of water for autho-
rized purposes. A definition of "emergency shortage of water" is
required by TWC, §11.053. The commission believes the defini-
tion of "emergency shortage of water" was intended to be differ-

ent than the definition of "drought" and intends to include emer-
gency conditions that are not necessarily the result of drought.

Paragraph (4) defines "senior water right" to include senior prior-
ity permits and certificates of adjudication, and superior domes-
tic and livestock riparian rights. This paragraph is necessary to
describe what water rights the executive director’s order will pro-
tect.

Paragraph (5) defines a "Suspension or Adjustment Order," or
order, that is issued by the executive director under this chapter.
This definition is necessary to provide a reference to the order
for clarity.

Paragraph (6) provides that "suspension" means the complete
curtailment of either the entire water right or the right to use water
of a certain type of use or based on a certain priority date in
the water rights. This definition is necessary to indicate what an
order under this chapter may require.

Paragraph (7) provides a definition of "water right" to clarify that
only permits, certificates of adjudication, and riparian domestic
and livestock users are included in the term. The term will also
mean "water right holder" where the context requires. This defi-
nition is necessary to clarify what is included in the chapter.

Section 36.3, Executive Director Action, specifies the action that
the executive director may take during droughts or other emer-
gency shortages of water, and that it must be made "in accor-
dance with the priority doctrine in the Texas Water Code" for both
drought and emergency shortage of water. It also provides the
scope of the impact of the order. As previously stated, the prior-
ity doctrine is still the governing principle in TWC, §11.053.

Section 36.4, Suspension or Adjustment Order, provides that the
executive director may act under 836.3 by issuing a Suspension
or Adjustment Order. This section states the language in TWC,
§11.053.

Section 36.5, Conditions for Issuance of Suspension or Adjust-
ment Order, provides what conditions must be met for the ex-
ecutive director to issue an order, and what the executive direc-
tor shall consider in deciding which water rights the order will
protect, suspend, or adjust. The executive director must con-
sider certain factors in determining whether to issue an order in
times of drought and in times of emergency shortage of water.
These factors include need for the water, ability to beneficially
use any water that can be obtained from a suspension or ad-
justment, and whether a suspension or adjustment would result
in any relief. Additionally, the considerations specified in TWC,
§11.053(b) are set out. This section is required by TWC, §11.053
and provides the basis for a Suspension or Adjustment Order.

Section 36.6, Contents of a Suspension or Adjustment Order, re-
quires the order to contain the specific water rights subject to the
Suspension or Adjustment Order, the location of the suspension
or adjustment, an explanation of the reasons for the suspension
or adjustment, and the duration of the Suspension or Adjustment
Order. The executive director recognizes the possible need for
several extensions of the Suspension or Adjustment Order dur-
ing extended times of low flows. The section also allows the ex-
ecutive director to modify the order based on changed conditions
and the requirements of the chapter. This section is required by
TWC, §11.053.

Section 36.7, Implementation of Water Conservation Plans and
Drought Contingency Plans, describes what actions the exec-
utive director may take when considering the efforts of the af-
fected water rights holders to develop and implement the water
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conservation plans and drought contingency plans established
by TWC, Chapter 11, as required in §36.5(c)(4). The executive
director shall consider whether the plans were approved by the
TCEQ and the Texas Water Development Board, and whether
they were implemented, and if the executive director does not
adjust or suspend a junior water right for public welfare reasons
he may require implementation of higher levels of the plans if
required to maximize beneficial use, avoid waste, and minimize
impacts. This section is necessary to provide how the executive
director will consider this factor required by TWC, §11.053.

Section 36.8, Notice of and Opportunity for Hearing on the Is-
suance of a Suspension or Adjustment Order, provides proce-
dures for notice, hearing, and appeal of an order to the commis-
sion under this chapter. This procedure follows the procedure
for other emergency orders issued by the commission. The or-
der may be issued by the executive director without notice, but
there must be a hearing to affirm, modify, or set aside the order
before the commission. Notice of the hearing shall be given to
all water rights that were suspended or adjusted under the order.
This section is required by TWC, 811.053.

Fiscal Note: Costs to State and Local Government

Jeffrey Horvath, Analyst in Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency and no fiscal implications are anticipated
for other units of state or local government as a result of admin-
istration or enforcement of the proposed rules.

HB 2694 provides that the executive director may temporarily
suspend or adjust water rights during times of drought or other
emergency shortages of water. The commission is required to
adopt rules to implement this provision, define a drought or other
emergency shortage of water, and specify the conditions under
which the executive director may issue such an order under, in-
cluding the maximum duration of a temporary suspension or ad-
justment. The rules must also set out procedures for notice, op-
portunity for a hearing, and the appeal to the commission of an
order issued under this section.

No significant fiscal implications are anticipated for the commis-
sion to implement and administer these new requirements of HB
2694. The adoption of rules, the issuance of any orders, and any
work related to appeals to the commission would be absorbed
by water rights and enforcement staff using existing agency re-
sources.

The purpose of the rulemaking is to mitigate the impact to wa-
ter rights caused by drought or an emergency shortage of water,
based on the priority doctrine. Under current law, senior wa-
ter rights may make calls on water rights junior to them if they
cannot get all the water that they need under an authorized wa-
ter right. Since the TCEQ is presently protecting senior water
rights, the proposed rules are not expected to significantly affect
current practices with regard to water rights. The commission
would be able to consider other factors, such as preferences of
use if it is "practicable," but this action would likely allow some
water rights, such as municipalities, to continue to take water
under their water rights as needed for human health and safety
concerns such as for drinking water. Some junior water rights
may be impacted by these actions, but the commission is not
able to determine whether water would have been available to
the junior water right holder even if the right had not been sus-
pended.

Units of local government who are junior water right holders may
be affected by the provisions in the proposed rule relating to
the potential suspension or curtailment of water rights during a
drought or emergency shortage of water. However, under cur-
rent law, senior water rights may make calls on water rights junior
to them if they cannot get all the water that they need under an
authorized water right. Since the TCEQ is presently protecting
senior water rights, the proposed rule is not expected to signifi-
cantly affect current practices with regard to water rights. Like-
wise, local governments who are senior water right holders may
be affected by provisions in the proposed rule which would allow
them to receive water that they potentially would not have re-
ceived without the executive director suspension or adjustment.

Public Benefits and Costs

Mr. Horvath has also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be
compliance with state law and specification of the conditions that
would be considered when water right suspensions and adjust-
ments are ordered and the appeal process for those orders.

The proposed rulemaking may have fiscal implications for in-
dividuals or businesses. Some junior water rights may be im-
pacted by these actions, but the commission is not able to de-
termine whether water would have been available to the junior
water right holder even if the right had not been suspended. The
proposed rulemaking does not affect or change the law of "first
in time, first in right," otherwise known as the priority doctrine.
The proposed rulemaking implements sections of HB 2694 and
provides specification of the conditions that would be considered
when water right suspensions and adjustments are ordered and
the appeal process for those orders.

Businesses and individuals who are junior water right holders
may be affected by the provisions in the proposed rules relating
to the potential suspension or curtailment of water rights during
a drought or emergency shortage of water. However, under cur-
rent law, senior water rights may make calls on water rights junior
to them if they cannot get all the water that they need under an
authorized water right. Since the TCEQ is presently protecting
senior water rights, the proposed rules are not expected to affect
current practices with regard to water rights. Likewise, individu-
als or businesses who are senior water right holders are not ex-
pected to be affected by provisions in the proposed rules which
would allow them to receive water that they potentially would not
have received without the executive director suspension or ad-
justment.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. A small busi-
ness is expected to experience the same fiscal impact as that
experienced by individuals or large business under the proposed
rules.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules are required to comply with
state law and do not adversely affect a small or micro-business
in a material way for the first five years that the proposed rules
are in effect.

Local Employment Impact Statement

PROPOSED RULES November 4, 2011 36 TexReg 7465



The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission evaluated these proposed new rules and
performed an analysis of whether these proposed rules require
a regulatory impact analysis under Texas Government Code,
§2001.0225. This rulemaking is specifically required by TWC,
811.053. The specific intent of these rules is to establish criteria,
procedures, and definitions for executive director action to
temporarily suspend or adjust water rights in times of drought
or emergency shortage of water. This new chapter is not a
"major environmental rule" under Texas Government Code,
§2001.0225 because the specific intent of the rulemaking is
not to protect the environment, and it is not for the purpose of
reducing risks to human health from environmental exposure.
These rules do not relate to impacts from any type of pollution.
Even if the rules were a major environmental rule, a regulatory
impact analysis is not required because the proposed rules do
not exceed a standard set by federal law, exceed an express
requirement of state law, exceed a requirement of a delegation
agreement or contract between the state and an agency of the
federal government to implement a state and federal program,
or adopt rules solely under the general powers of the agency
instead of specific state law. Therefore the rulemaking does not
come under the Texas Government Code, §2001.0225 and no
regulatory impact analysis is required under for this rulemaking.

Written comments on the draft regulatory impact analysis de-
termination may be submitted to the contact person at the ad-
dress listed under the SUBMITTAL OF COMMENTS section of
this preamble.

Takings Impact Assessment

The commission evaluated these proposed rules and performed
an analysis of whether these proposed rules constitute a tak-
ing under Texas Government Code, Chapter 2007. The specific
purpose of these rules is to establish criteria, procedures, and
definitions for the executive director’s temporary suspension or
adjustment of surface water rights during times of drought and
other emergency shortage of water. Promulgation and enforce-
ment of these proposed rules would be neither a statutory nor a
constitutional taking of private real property.

Specifically, the authority granted to the executive director to
suspend water rights based on the priority doctrine already ex-
ists under TWC, 85.013(a)(1) and §11.027, and this statute was
meant to clarify and further define this authority. While some
water rights may be suspended or adjusted under these rules,
other water rights will be able to divert water that they otherwise
could not have diverted without issuance of an order under these
rules. Additionally, water rights are granted with express condi-
tions that they are junior to and subject to a senior water rights
ability to take their authorized water. Thus, if a senior water right
is not able to use the water that it is authorized to under the law,
and needs that water, the junior water right holder does not have
a right to that water and it is not a statutory or constitutional tak-
ing. Thus, this rulemaking does not burden nor restrict or limit
the owner’s right to existing property and reduce its value by 25%
or more beyond that which would otherwise exist in the absence
of the regulations.

The same reasoning applies to a temporary suspension or ad-
justment based on emergency shortage of water because the
executive director action will be based on the rights of a senior
or superior water right holder. The decision to suspend or adjust
must be based on the priority doctrine, and several other fac-
tors will be used in making the adjustment or suspension. The
agency must enact rules to define "other emergency shortage
of water," specifying the conditions under which an order may
be issued and terms and duration of the order, and providing for
notice and an opportunity for a hearing and appeal to the com-
mission. While the rules provide some flexibility in responding
to the protection of senior water rights, the commission does not
believe that this rulemaking would give rise to a measurable im-
pact on other water rights. The impact to water rights is caused
by the drought or emergency shortage of water. The purpose of
this rulemaking is to mitigate that impact, based on the priority
doctrine. The commission would be able to consider preferences
of use if it is "practicable," but this consideration of preferences
would generally be to allow some water rights, such as munic-
ipalities, to continue to take water under their water rights as
needed for human health and safety concerns such as drinking
water, or similar actions.

Thus, the "other emergency shortage of water" sections of this
rulemaking are actions that are not takings because junior wa-
ter rights take water under their water rights subject to senior
rights, or are taken in response to a real and substantial threat
to public health and safety, are designed to significantly advance
the health and safety purpose, and do not impose a greater bur-
den than is necessary to achieve the health and safety purpose.
When persons or entities cannot obtain water, particularly for
domestic or municipal needs, due to some emergency circum-
stance, their need for water can be a significant health and safety
concern and may be immediate. This rulemaking would help pro-
vide water to senior water right holders that may have an emer-
gency need for the water.

Therefore, this rulemaking is either not covered by or is
exempt from the coverage of Texas Government Code,
§2007.003(b)(13).

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
that the proposal is subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination
Act, Texas Natural Resources Code, §833.201 et seq., and
therefore must be consistent with all applicable CMP goals
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal
Coordination Act Implementation Rules, 31 TAC 8505.22, and
found the proposed rulemaking is consistent with the applicable
CMP goals and policies.

CMP goals applicable to the proposed rules include: (1) to pro-
tect, preserve, restore, and enhance the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas; and
(2) to ensure sound management of all coastal resources by al-
lowing for compatible economic development and multiple hu-
man uses of the coastal zone.

CMP policies applicable to the proposed rules include those con-
tained in 31 TAC 8§501.33.

The proposed rules implement TWC, §11.053, which provides
that the executive director may temporarily suspend or adjust
water rights during a drought or "other emergency shortage of
water." Any impact to coastal natural resources is caused by the

36 TexReg 7466 November 4, 2011 Texas Register



drought or other emergency shortage of water. This rulemaking
should not result in less water flowing to coastal areas than would
occur absent this rule under full exercise of all water rights. En-
suring that senior water rights are able to divert under their water
rights allows for economic development by allowing the senior
water rights to use the water to accomplish their municipal, in-
dustrial, agricultural, or other beneficial uses. The curtailment
or suspension of water rights based on "other emergency short-
age of water" sections of this rulemaking are actions that are
taken in response to a real and substantial threat to public health
and safety, and are designed to significantly advance the public
health and safety purpose, which allows for continuing multiple
human uses of the coastal zone. Promulgation and enforcement
of these rules will not violate or exceed any standards identified
in the applicable CMP goals and policies because the proposed
rules are consistent with these CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
SUBMITTAL OF COMMENTS section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on December 1, 2011 at 2:00 p.m. in Building E, Room
201-S, Austin, Texas, at the commission’s central office located
at 12100 Park 35 Circle. The hearing is structured for the receipt
of oral or written comments by interested persons. Individuals
may present oral statements when called upon in order of regis-
tration. Open discussion will not be permitted during the hearing;
however, commission staff members will be available to discuss
the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Michael Parrish, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb5.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-033-036-LS. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission’'s Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact Robin Smith, Environmental
Law Division, (512) 239-0463.

Statutory Authority

The new sections are proposed under Texas Water Code,
§5.013, providing the commission’s authority over water rights
permitting and enforcement; 85.102, providing the commission’s
general powers to perform acts authorized or implied by law;
§5.103, providing the commission’s authority to adopt rules; and
§11.053, providing requirements for executive director suspen-
sion or adjustment of water rights during drought or emergency
shortage of water.

The proposed new sections implement Texas Water Code,
§11.053.

§36.1. Applicability.

(a) Except as otherwise provided by this section, this chapter
applies to water rights in the state.

(b) This chapter does not apply to any water rights in a water-
master area created in or under Texas Water Code, Chapter 11.

(c) This chapter does not apply to a water user that is exempt
from permitting under Texas Water Code, §8§11.142(b) - 11.1422.

§36.2.

The following words or terms, as used in this chapter, shall have the
following meaning:

Definitions.

(1) Adjustment--The partial curtailment of one or more wa-
ter rights, or the timing of diversions under a water right.

(2) Drought--A drought occurs when the following criteria

are met:

(A) drought conditions in the watershed or part of the
watershed subject to the executive director’s Suspension or Adjustment
Order are classified as at least moderate by the National Drought Mit-
igation Center,

(B) streamflows at United States Geological Survey
gaging stations in the drainage area are below the 33rd percentile of
the period of record; or

(C)  demand for surface water exceeds the available sup-
ply.

(3) Emergency Shortage of Water--The inability of a senior
water right holder to take surface water under their water right during:

(A) emergency periods posing a hazard to public health

or safety; or

(B) conditions affecting hydraulic systems which im-
pair or interfere with conveyance or delivery of water for authorized
USErs.

(4) Senior water right--A water right that has a priority date
that is earlier than another water right holder, or a superior right under
Texas Water Code, §11.142(a) or §11.303(l).

(5) Suspension or Adjustment Order, or Order--An order
issued by the executive director to suspend or adjust water rights under
this chapter. The order may be in the form of a letter signed by the
executive director or the executive director’s designee.

(6) Suspension--The complete curtailment of either the en-
tire water right or the right to use water of a certain type of use or based
on a certain priority date in the water rights.

(7) Water right--A right or any amendment thereto acquired
under the laws of this state to impound, divert, store, convey, take, or
use state water. This term includes water users for purposes that are su-
perior or exempt from permitting under Texas Water Code, 8§11.142(a)
or §11.303(l), but only to the extent that such a water right may be ben-
efitted by a Suspension or Adjustment Order issued under this chapter.
The term includes holders of the water rights where the context re-

quires.
836.3. Executive Director Action.

(a) During a period of drought or other emergency shortage
of water, the executive director may, in accordance with the priority
doctrine in Texas Water Code, §11.027:

(1) temporarily adjust the diversion of water by water right
holders; and

(2) temporarily suspend the right of any person who holds
a water right to use the water.
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(b) The temporary suspensions or adjustments must be made
on water rights in the smallest area practicable that is necessary to allow

(a) The efforts of affected water right holders to develop and
implement water conservation and drought contingency plans that the

the senior or superior water right holder to obtain water.

§36.4. Suspension or Adjustment Order.

The executive director’s temporary suspension or adjustment under
§36.3 of this title (relating to Executive Director Action) must be made
by a Suspension or Adjustment Order, as defined in §36.2(5) of this
title (relating to Definitions).

836.5. Conditions for Issuance of Suspension or Adjustment Order.

(a) The executive director may issue a Suspension or Adjust-
ment Order or modify or extend an existing order under §36.4 of this
title (relating to Suspension or Adjustment Order) if the following con-
ditions have been met:

(1) at the time of issuance of the order, all or part of the
river basin is in a drought, or an emergency shortage of water exists;

(2) senior water rights are unable to divert the water they
need that is authorized under a water right;

in Texas Water Code, §11.002(4); and

(4) suspending or adjusting junior water rights would re-
sult in conditions under which the senior water right holder may divert
water for a beneficial use.

(b) The executive director shall ensure that the order:

(1) maximizes the beneficial use of water;

(2) minimizes the impact on water rights holders;

(3) prevents the waste of water;

(4) considers the efforts of the affected water right holders
to develop and implement the water conservation plans and drought
contingency plans required by Texas Water Code, Chapter 11;

(5) tothe greatest extent practicable, conforms to the order
of preferences established by Texas Water Code, §11.024; and

(6) does not require the release of water that, at the time
the order is issued, is lawfully stored in a reservoir under water rights
associated with that reservoir.

836.6.

A Suspension or Adjustment Order issued under 836.4 of this title (re-
lating to Suspension or Adjustment Order) must contain:

Contents of a Suspension or Order.

(1) the specific water rights subject to the order, and the
location, including the river basin and county, of the suspension or ad-
justment;

(2) an explanation of the reasons for the suspension or ad-
justment; and

(3) the duration of the suspension or adjustment.

(A) The duration of a Suspension or Adjustment Order
may not be longer than 180 days unless otherwise specified in a Sus-
pension or Adjustment Order.

(B) A Suspension or Adjustment Order may be ex-
tended for up to 90 days for each extension.

(C) A Suspension or Adjustment Order may be modi-
fied by the executive director based on changed conditions and the re-
quirements of this chapter.

836.7. Implementation of Water Conservation Plans and Drought
Contingency Plans.

executive director will consider when deciding whether to issue an or-
der under §36.4 of this title (relating to Suspension or Adjustment Or-
der) include but are not limited to:

(1) the water right holder’s compliance with commission
regulations in Chapter 288 of this title (relating to Water Conservation
Plans, Drought Contingency Plans, Guidelines and Requirements) and
approval of the plans by the commission and Texas Water Development
Board; and

(2) the water right holder’s implementation and enforce-
ment of the plans.

(b) If the executive director decides not to suspend or adjust
a junior water right based on public welfare concerns, the executive
director may require the implementation of water conservation and
drought contingency plans at more restrictive levels than required by
the junior water right’s water conservation and drought contingency
plans at the time of issuance of the order.
836.8. Notice of and Opportunity for Hearing on the Issuance of a
Suspension or Adjustment Order.

(@ Anorder under this chapter may be issued by the executive
director without notice and an opportunity for hearing.

(b) If an order is issued under this chapter without notice or a
hearing, the order shall set a time and place for a hearing before the
commission to affirm, modify, or set aside the order to be held as soon
as practicable after the order is issued.

(c) Notice of the hearing at which the commission determines
whether to affirm, modify or set aside the Suspension or Adjustment
Order is not subject to the requirements of Texas Water Code, §11.132,
but notice shall be given to all holders of water rights that were sus-

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104483

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-2548

¢ ¢ ¢

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

DIVISION 3. DIESEL EMISSIONS
REDUCTION INCENTIVE PROGRAM

FOR ON-ROAD AND NON-ROAD VEHICLES
30 TAC 8114.622

The Texas Commission on Environmental Quality (TCEQ or
commission) proposes an amendment to 8114.622.
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If adopted, the amendment will be submitted to the United States
Environmental Protection Agency (EPA) as a revision to the state
implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rule

The 77th Legislature, 2001, enacted Senate Bill 5 establish-
ing the Texas Emissions Reduction Plan (TERP). The TERP
provides financial incentives for reducing emissions of on-road
heavy-duty motor vehicles and non-road equipment. House Bill
(HB) 3399, 82nd Legislature, 2011, amended Texas Health and
Safety Code (THSC), Chapter 386, Subchapter C, to revise ex-
isting criteria and add additional criteria for receiving an incentive
grant under this subchapter. The changes made under HB 3399
are as summarized in the following paragraphs.

Under THSC, §386.104(i), if the commission determines that a
heavy-duty motor vehicle or engine must be decommissioned
as part of the incentive grant requirements, the new subsection
outlines specific criteria for how the vehicle or engine must be
destroyed, including making a hole in the engine block and per-
manently destroying the frame of the vehicle. These require-
ments are consistent with current practice of the commission in
administering the grant programs. In addition, the new subsec-
tion requires the commission to provide a means for an applicant
to propose an alternative method for complying with the destruc-
tion requirements.

Under THSC, §386.104(j), the executive director of the TCEQ
is to waive any eligibility requirements established under THSC,
8386.104, on a finding of good cause, which may include a
waiver for short lapses in registration or operation attributable
to economic conditions, seasonal work, or other circumstances.
In addition to the new language outlining how vehicles and
engines are to be destroyed under a grant, this section includes
requirements for the operation and use of grant-funded vehicles
and equipment in nonattainment areas and affected counties
for five years, provisions for meeting cost-effectiveness re-
quirements and other provisions pertaining to the emissions
reductions to be achieved by a projects, and provisions related
to grant payments for the incremental costs of a project. Under
the additional language of THSC, §386.104(j), any of these
provisions could potentially be waived by the executive director,
on a finding of good cause.

Under THSC, §386.104(k), the commission is to consider an ap-
plication for the replacement of a vehicle that has been owned,
leased, or otherwise commercially financed by the applicant. Un-
der this new subsection, if a vehicle or engine that is leased or
otherwise commercially financed must be decommissioned, the
commission is to ensure that the applicant has the legal right to
decommission the vehicle or engine before a grant is awarded.

Under THSC, 8386.104(l), the commission is to consider an
application for a vehicle replacement or fleet expansion for a
project with an activity life of five years or more, or 400,000
miles, whichever is earlier. This change modifies the previous
requirements that vehicles be operated in the nonattainment
areas and eligible counties for at least five years, without regard
to the accrued mileage.

Finally, under THSC, §386.104(m), the commission is to pro-
vide a form that minimizes, to the maximum extent possible, the
amount of paperwork required.

The proposed rule incorporates the changes to THSC, §386.104,
under HB 3399.

Section Discussion
8§114.622, Incentive Program Requirements

Section 114.622 would be amended to incorporate changes
and additions to the program eligibility criteria under THSC,
§386.104(i), (k), and (I). This section would also be amended to
incorporate the provisions of THSC, §386.622(j), directing the
executive director to waive project eligibility requirements on a
finding of good cause.

Changes are proposed to subsection (b) and a subsection
(c) is proposed to implement the requirements from THSC,
§386.104(1), which require that for a project involving the re-
placement, purchase, or lease of a motor vehicle, at least 75% of
the vehicle mileage traveled must occur within a nonattainment
area or affected county, and including designated highways and
roadways, for five or more years, or 400,000 miles, whichever
occurs earlier.

Subsection (e) is proposed to establish the requirements for how
a vehicle or engine replaced under a grant must be destroyed, in
accordance with THSC, §386.104(i). This proposed subsection
would also include a provision for the executive director of the
TCEQ to allow an applicant to propose an alternative method
for complying with the destruction requirements, as required by
THSC, §386.104(i).

Subsection (f) is proposed to implement the requirements of
THSC, 8386.104(k). The proposed subsection would require
that a motor vehicle to be replaced under a grant may have
been owned, leased, or otherwise commercially financed by
the applicant and that the applicant must have a legal right to
replace and recycle or scrap the vehicle and engine before a
grant is awarded.

Subsection (h) is proposed to direct the executive director of the
TCEQ to waive eligibility requirements under subsections (b) - (f)
on a finding of good cause, as required by THSC, 8386.104(j).

Existing subsections under this section would also be renum-
bered to account for the addition of subsections.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rule is in effect, no significant fiscal implications are anticipated
for the agency as a result of administration or enforcement of the
proposed rule. The agency will continue to utilize available fund-
ing appropriated out of the TERP - Account 5071 to implement
the changes made to the program in the proposed rule. For the
2012 - 2013 biennium, appropriated funding for TERP incentive
grants is approximately $32 million each year.

The proposed rule would amend Chapter 114 to implement parts
of HB 3399. Specifically, the proposed rule will: establish the cri-
teria for decommissioning a heavy-duty motor vehicle or engine;
allow the executive director to consider an alternative method
of decommissioning; allow the replacement of leased or com-
mercially financed on-road motor vehicles; change the projected
period of use for on-road motor vehicles purchased with TERP
funds from five years to the earlier of five years or 400,000 miles;
and allow the executive director to waive eligibility requirements
on a finding of good cause.

Under current TERP grant guidelines, the projected period of use
is five years or more regardless of mileage, and the replacement
of leased vehicles is not allowed. State agencies and local gov-
ernments with leased vehicles or vehicles that meet the new use
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criteria could experience cost benefits if they qualify for a grant
that allows them to purchase or lease a replacement vehicle at
a reduced cost. Some examples of qualifying vehicles include
commercial trucks, school buses, and transit buses. Applying
for a grant would be voluntary, and it is not known at this time
how many state agencies or local governments would do so. Un-
der current rules, the typical grant award ranges from $50,000
to $100,000.

Public Benefits and Costs

Nina Chamness also determined that for each of the first five
years the proposed rule is in effect, the anticipated public benefit
will be an improvement in air quality in the 41 counties eligible to
receive TERP incentive grant funding since a greater number of
vehicles will become eligible for replacement using grant funds.

The proposed rule may not have a significant fiscal impact on
individuals unless they qualify for a TERP grant. Individuals that
can utilize TERP funding should experience the same cost ben-
efits as a local government or large business.

Businesses that operate leased vehicles and vehicles that meet
the reduced period of use under the proposed rule could expe-
rience cost benefits if they are eligible to purchase replacement
vehicles or engines with TERP funds. Under current rule, the
typical grant award for replacement vehicles or engines ranges
from $50,000 to $100,000. Sellers of replacement vehicles or
engines could see revenue increase since the proposed rule has
the potential to increase the sales volumes of qualifying vehicles.
Staff is not able to determine how many additional businesses or
individuals would experience increases in sales or become eli-
gible to apply for a grant as a result of these changes.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rule. The proposed
rule may make it easier for a small or micro-business to qualify
for a grant under the program, especially if they lease qualifying
vehicles or their vehicles meet the revised period of use crite-
ria. Small or micro-businesses are expected to experience the
same benefits as a large business either when buying a vehicle
or replacement engine or when selling or leasing a replacement
vehicle or engine. Staff is not able to determine how many addi-
tional small and micro-businesses may become eligible to apply
for a grant or experience increased sales as a result of these
changes.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rule is required by state law and
does not adversely affect a small or micro-business in a material
way for the first five years that the proposed rule is in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rule does not adversely affect a
local economy in a material way for the first five years that the
proposed rule is in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject

to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined
in that statute. A "major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The amended Chapter 114 rule is proposed in accordance with
HB 3399, which amended THSC, Chapter 386. The proposed
rule adds or revises eligibility requirements for a voluntary grant.
Because the proposed rule places no involuntary requirements
on the regulated community, the proposed rule will not adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. In addition,
this amendment does not place additional financial burdens on
the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rule does not meet any of the four applicability cri-
teria for requiring a regulatory analysis of a "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rule is subject to Texas Gov-
ernment Code, Chapter 2007. The primary purpose of the rule-
making is to amend Chapter 114 in accordance with HB 3399.
The rule makes revisions to a voluntary program and only af-
fects motor vehicles and equipment that are not considered to
be private real property. The promulgation and enforcement of
the proposed rule is neither a statutory nor a constitutional tak-
ing because it does not affect private real property. Therefore,
the rule does not constitute a taking under Texas Government
Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC 8§505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program

36 TexReg 7470 November 4, 2011 Texas Register



(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it revises a voluntary incentive grant program
and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on November 29, 2011, at 10:00 a.m. in Building E, Room
201S, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
guests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Charlotte Horn, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb5.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-050-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission’'s Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact Stephen Dayton, Implemen-
tation Grants Section, (512) 239-6824.

Statutory Authority

The amendment is proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC; TWC, 8§5.103, which au-
thorizes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and
other laws of this state; and TWC, §5.105, which authorizes the
commission by rule to establish and approve all general policy of
the commission. The amendment is also proposed under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state’s air and to control the quality of the
state’s air; THSC, 8382.012, which authorizes the commission to
prepare and develop a general, comprehensive plan for the con-
trol of the state’s air; and THSC, Chapter 386, which establishes
the Texas Emission Reduction Program. Finally, the amendment
is proposed as part of the implementation of House Bill 3399.

The proposed amendment implements THSC, §386.104.

8114.622. Incentive Program Requirements.
(@) Eligible projects include:

(1) purchase or lease of on-road and non-road diesels;

(2) emissions-reducing retrofit projects for on-road or non-
road diesels;

(3) emissions-reducing repower projects for on-road or
non-road diesels;

(4) purchase and use of emissions-reducing add-on equip-
ment for on-road or non-road diesels;

(5) development and demonstration of practical, low-emis-
sions retrofit technologies, repower options, and advanced technolo-
gies for on-road or non-road diesels with lower nitrogen oxides (NO,)
emissions;

(6) use of qualifying fuel,
(7) implementation of infrastructure projects;

(8) replacement of on-road and non-road diesels with
newer on-road and non-road diesels; and

(9) other projects that have the potential to reduce antici-
pated NO, emissions from diesel engines.

(b) For a proposed project as listed in subsection (a) of this
section, other than a project involving a marine vessel or engine, [or]
a project involving non-road equipment used for natural gas recov-
ery purposes, a project involving replacement of a motor vehicle, or
a project involving the purchase or lease of a motor vehicle, not less
than 75% of vehicle miles traveled or hours of operation projected for
the five years immediately following the award of a grant must be pro-
jected to take place in a nonattainment area or affected county of this
state. The commission may also allow vehicle travel on highways and
roadways, or portions of a highway or roadway, designated by the com-
mission and located outside a nonattainment area or affected county to
count towards the percentage of use requirement.

(c) For a proposed motor vehicle replacement, purchase, or
lease project, the period used to determine the emissions reductions
and cost-effectiveness of each replacement, purchase, or lease activity
included in the project must extend for five years or more, or 400,000
miles, whichever occurs earlier. Not less than 75% of the vehicle miles
traveled projected for the period used to determine the emissions reduc-
tions must be projected to take place in a nonattainment area or affected
county of this state. The commission may also allow vehicle travel on
highways and roadways, or portions of a highway or roadway, desig-
nated by the commission and located outside of a nonattainment county
or affected county to count towards the percentage of use requirement.

(d) [€e)] For a proposed project that includes a replacement of
equipment or a repower, the old equipment or engine must be recycled
or scrapped provided, however, that the executive director may allow
permanent removal from the State of Texas in specific grants where
the applicant has provided sufficient assurances that the old locomotive
will not be returned to the State of Texas.

(e) For a proposed project to replace a motor vehicle, the ve-
hicle and engine must be decommissioned by crushing the vehicle and
engine, by making a hole in the engine block and permanently destroy-
ing the frame of the vehicle, or by another method approved by the
executive director that permanently removes the vehicle and engine
from operation in this state. For a proposed project to repower a motor
vehicle, the engine being replaced must be decommissioned in a man-
ner consistent with the requirements for decommissioning an engine
as part of a vehicle replacement project. The executive director shall
allow an applicant for a motor vehicle replacement or repower project
to propose an alternative method for complying with the requirements
of this subsection.
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(f) For a project to replace a motor vehicle, the vehicle be-
ing replaced may have been owned, leased, or otherwise commercially
financed by the applicant. The applicant must have a legal right to
replace and recycle or scrap the vehicle and engine before a grant is
awarded for that project.

(9) [€&)] To be eligible for a grant, the cost-effectiveness of a
proposed project as listed in subsection (a) of this section, except for
infrastructure projects and infrastructure purchases that are part of a
broader retrofit, repower, replacement, or add-on equipment project,
must not exceed a cost-effectiveness of $15,000 per ton of NO, emis-
sions reduced. The commission may set lower cost-effectiveness limits
as needed to ensure the best use of available funds. The commission
may also base project selection decisions on additional measures to
evaluate the effectiveness of projects in reducing NO, emissions in re-
lation to the funds to be awarded.

(h) The executive director shall waive eligibility requirements
established under subsections (b) - (f) of this section on a finding of
good cause, which may include a waiver of any ownership and use
requirements established for replacement of a motor vehicle for short
lapses in registration or operation attributable to economic conditions,
seasonal work, or other circumstances.

(i)  [(e)] Projects funded with a grant from this program may
not be used for credit under any state or federal emissions reduction
credit averaging, banking, or trading program except as provided under
Texas Health and Safety Code, §386.056.

() [€B] A proposed project as listed in subsection (a) of this
section is not eligible if it is required by any state or federal law, rule or
regulation, memorandum of agreement, or other legally binding docu-
ment. This subsection does not apply to:

(1) anotherwise qualified project, regardless of the fact that
the state implementation plan assumes that the change in equipment,
vehicles, or operations will occur, if on the date the grant is awarded
the change is not required by any state or federal law, rule or regulation,
memorandum of agreement, or other legally binding document; or

(2) the purchase of an on-road diesel or equipment required
only by local law or regulation or by corporate or controlling board
policy of a public or private entity.

(k)  [{g)] A proposed retrofit, repower, replacement, or add-
on equipment project must achieve a reduction in NO, emissions to
the level established in the commission’s Texas Emissions Reduction
Plan: Guidelines for Emissions Reduction Incentive Grants Program
(RG-388) for that type of project compared with the baseline emissions
adopted by the commission for the relevant engine year and application.

(I) [€h)] If agrant recipient fails to meet the terms of a project
grant or the conditions of this division, the executive director can re-
quire that the grant recipient return some or all of the grant funding
to the extent that emission reductions are not achieved or cannot be
demonstrated.

(m)  [(i)] Criteria established in the guidelines, including revi-
sions to the commission’s Texas Emissions Reduction Plan: Guidelines
for Emissions Reduction Incentive Grants Program (RG-388), apply
to the Texas Emissions Reduction Plan program. Notwithstanding the
provisions of this chapter, as authorized under Texas Health and Safety
Code, §386.053(d), revisions to the guidelines may include, among
other changes, adding additional pollutants; adding stationary engines
or engines used in stationary applications; adding vehicles and equip-
ment that use fuels other than diesel; or adjusting eligible program cat-
egories; as appropriate, to ensure that incentives established under this
program achieve the maximum possible emission reductions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104481

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-0779

¢ ¢ ¢

DIVISION 5. TEXAS CLEAN FLEET
PROGRAM
30 TAC §8114.650 - 114.654

The Texas Commission on Environmental Quality (TCEQ,
commission, or agency) proposes amendments to §§114.650 -
114.654.

If adopted, the amended sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rules

Senate Bill 1759, 81st Legislature, 2009, amended the Texas
Health and Safety Code (THSC), by adding Chapter 391, Texas
Clean Fleet Program (program). This program is designed to en-
courage eligible fleets to replace diesel vehicles with alternative
fuel or hybrid vehicles. House Bill (HB) 3399, 82nd Legislature,
2011, amended THSC, Chapter 391, to revise current eligibility
criteria and add additional criteria. The changes made under HB
3399 are as summarized in the following paragraphs.

THSC, §8391.002(b), was revised to reduce the number of quali-
fying vehicles that an entity must place in service in the state in
order to be eligible to participate in the program from 25 to 20 ve-
hicles. This provision is then qualified under THSC, §391.002(c),
to allow for commission funding of fewer than 20 vehicles under a
grant, as long as an entity’s application originally included 20 ve-
hicles for replacement under the program. This provision allows
an application to be approvable in the event that the commis-
sion does not approve one or more vehicles for funding during
the application process.

THSC, 8391.004(a), was revised to reduce from 100 to 75 the
number of vehicles that any entity must operate in its fleet in the
state in order to be eligible to apply for and receive a grant under
the program.

Under a new THSC, §391.004(d), the commission is directed to
minimize, to the maximum extent possible, the amount of paper-
work required for an application. In addition, an applicant may
be required to submit a photograph or other documentation of a
vehicle identification number, registration information, inspection
information, tire condition, or engine block identification only if it
is requested after the commission has decided to award a grant
to the applicant.

THSC, §391.005(b)(2)(A), was revised to allow a vehicle that has
been leased or otherwise commercially financed and registered
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and operated by the applicant in Texas for at least the two years
immediately preceding the submission of a grant application to
be replaced under the program. The previous language only al-
lowed vehicles that had been owned, registered, and operated
in Texas by the applicant for the preceding two years to be re-
placed under the program.

A change was made to THSC, §391.005(c), to revise the require-
ment that a vehicle funded under the program be operated in
the state by grant recipient for at least five years from the date
of reimbursement, to require that the vehicle be operated in the
state under the earlier of the fifth anniversary of the reimburse-
ment date or until the date the vehicle has been in operation for
400,000 miles after the date of reimbursement.

THSC, 8§391.005(f), was revised to require the commission
to provide a means for an applicant to propose an alternative
method of complying with the vehicle or engine destruction
requirements of this subsection. The existing requirements in-
clude rendering the vehicle permanently inoperable by crushing
the vehicle or making a hole in the engine block and perma-
nently destroying the frame of the vehicle.

Finally, a new THSC, §391.005(i), was added to require the ex-
ecutive director of the TCEQ to waive the requirements of THSC,
8301.004(b)(2)(A), upon a finding of good cause, which may in-
clude a waiver for short lapses in registration or operation attrib-
utable to economic conditions, seasonal work, or other circum-
stances. This subsection includes requirements that an appli-
cant have owned, leased, or otherwise commercially financed,
registered, and operated the vehicle to be replaced in Texas for
at least two years immediately preceding the submission of a
grant application.

These proposed rules incorporate the changes to THSC, Chap-
ter 391, under HB 3399.

Section by Section Discussion
§114.650, Definitions

Proposed revisions to §114.650(2) would amend the definition of
an "Eligible Entity" to reduce the number of vehicles in an entity’s
fleet that must be registered in Texas from 100 to 75 vehicles and
the number of vehicles in an entity’s fleet that must be eligible
for replacement from 25 to 20 vehicles as required under THSC,
§391.004.

§114.651, Applicability

Section 114.651(a) would be amended to reduce the number of
vehicles that must be included in an application from 25 to 20
vehicles, as required by THSC, §391.002(a).

In addition, proposed subsection (b) would allow an entity to par-
ticipate in the program if that entity submits a grant application
for 20 or more qualifying vehicles, even if the commission denies
approval for one or more of the vehicles during the application
process, as required by THSC, §391.002(b).

§114.652, Qualifying Vehicles

Section 114.652(b) would be amended to incorporate changes
to the requirement for how long a grant-funded qualifying vehicle
must be owned, registered, and operated in Texas by a grant re-
cipient. The ownership and use requirement would be changed
from a period at least five years from the date of reimbursement
of the grant-funded expenses, to until the earlier of the fifth an-
niversary of the date of reimbursement of the grant-funded ex-
penses or until the date the vehicle has been in operation for

400,000 miles after the date of reimbursement. The amendment
is required by THSC, §391.005.

§114.653, Grant Eligibility

The proposed rule would amend §114.653(b) to incorporate
changes to the grant eligibility requirements to allow a vehicle
that has been leased or commercially financed by the appli-
cant to be replaced under the program, as required by THSC,
§391.005.

The proposed rule would also amend §114.653 to add subsec-
tion (e) directing the executive director to waive the requirement
that a vehicle have been owned, leased, or commercially fi-
nanced and registered and operated in Texas by the applicant
on a finding of good cause, as required by THSC, §391.005.

8114.654, Usage and Disposition

Section 114.654(b) would be amended to include specific crite-
ria for how a vehicle replaced under the program must be ren-
dered permanently inoperable and to direct the executive direc-
tor to provide a means for an applicant to propose an alternative
method for rendering a vehicle inoperable, as required by THSC,
§391.005.

Under the specific criteria that would be added to subsection (b),
a vehicle or engine replaced under the program would need to
be rendered permanently inoperable by crushing the vehicle, by
making a hole in the engine block and permanently destroying
the frame of the vehicle, or by another method approved by the
executive director that permanently removes the vehicle from op-
eration in this state. The executive director would be required to
provide a means for an applicant to propose an alternate method
for complying with these destruction requirements.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement
of the proposed rules. The agency will implement the proposed
rules using currently available resources. Other units of state
or local government may experience cost benefits from the pro-
posed rules if they qualify for grant funds to replace a diesel ve-
hicle with a vehicle that qualifies for grant funding under the pro-
gram in Account 5071 - Texas Emission Reduction Plan (TERP).
Appropriations for the program are an estimated $2.8 million in
each year of the 2012 - 2013 biennium.

The proposed rules would amend Chapter 114 per the require-
ments of HB 3399, to amend the criteria for the program. The
proposed rules will change the definition of an eligible entity. The
change in the definition will allow more entities statewide to ap-
ply for TERP funding by reducing the size of the fleet the entity
must have from 100 vehicles or more to 75 vehicles or more and
by reducing the number of vehicles eligible for replacement from
at least 25 to at least 20. The proposed rules also revise the re-
quired period of use for a qualifying vehicle to be the earliest of
the fifth anniversary of reimbursement or 400,000 miles instead
of at least five years. The proposed rules will also allow leased
or otherwise commercially financed vehicles to be eligible for re-
placement. The proposed rules also allow the executive director
to waive the two-year ownership or lease and registration re-
quirements for the vehicle being replaced upon a finding of good
cause. The proposed rules also specify the method by which
a motor vehicle or engine must be destroyed while providing a
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means by which an applicant can propose an alternate method
of destruction.

State agencies or units of local government may experience cost
benefits from the proposed rules if they qualify for grant funds
to replace a light-duty or heavy-duty diesel vehicle with a ve-
hicle that qualifies for grant funding under the program. The
proposed rules are expected to increase the number of eligible
grantees and replacement vehicles and motors. The program is
a statewide voluntary incentive program, and staff is not able to
determine how many state agencies or units of local government
would become eligible to apply for a grant at this time. Under cur-
rent rules, an award from the program ranges from $15,000 to
$140,000 depending on the type of vehicle or motor replaced.

Public Benefits and Costs

Nina Chamness also determined that for each year of the first
five years the proposed rules are in effect, the public benefit an-
ticipated from the changes seen in the proposed rules will be im-
proved air quality in the state. The proposed rules are expected
to expand the universe of potential grantees and vehicles eligi-
ble for replacement.

The program is a voluntary statewide grant incentive program.
The proposed rules may not have a direct fiscal benefit for in-
dividuals, since it is unlikely that an individual would meet the
requirement that an applicant own and operate at least 75 vehi-
cles in Texas. However, any eligible individual or entity should
experience the same cost savings as those experienced by a
local government or large business. Most eligible grantees are
expected to be governmental agencies or businesses that own
vehicle fleets.

The proposed rules are expected to increase the number of
businesses and the number of vehicles and motors that qualify
for a grant under the program. Costs for vehicles could range
from $30,000 for a light-duty vehicle to $180,000 or more
for a large heavy-duty truck. Currently, eligible grant awards
offsetting the replacement costs of these vehicles range from
$15,000 to $140,000. Under the proposed rules, grantees are
expected to experience similar cost savings. The grant program
is a voluntary program, and staff is not able to determine how
many state agencies or units of local government would become
eligible to apply for a grant at this time.

The proposed rules could increase revenue for sellers and
lessors of qualifying replacement vehicles and motors since
there should be more entities that qualify for grants and allow
them to purchase eligible vehicles and motors at a lower cost.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rules. If a small business
meets the eligibility requirements, it should experience the same
type of cost savings or increased revenue as a large business.
Currently, eligible grant awards offsetting the replacement costs
of eligible vehicles range from $15,000 to $140,000.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
that the proposed rules are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
8§2001.0225, and determined that this rule action is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule” as defined
in that statute. A "major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The amended Chapter 114 rules are proposed in accordance
with HB 3399, which amended THSC, Chapter 391. The pro-
gram offers financial incentives for the voluntary replacement of
diesel engines. Because the proposed rules place no involuntary
requirements on the regulated community, the proposed rules
will not adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.
Also, none of the proposed amendments place additional finan-
cial burdens on the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and per-
formed an analysis of whether the proposed rules are subject to
Texas Government Code, Chapter 2007. The primary purpose
of the rulemaking is to amend Chapter 114 in accordance with
HB 3399. The rules amend the criteria for implementing a
voluntary program and only affect motor vehicles which are not
considered to be private real property. The promulgation and
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enforcement of the proposed rules is neither a statutory nor
a constitutional taking because it does not affect private real
property. Therefore, the rules do not constitute a taking under
Texas Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it amends a voluntary incentive grant program
and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on November 29, 2011, at 10:00 a.m. in Building E, Room
201S, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Charlotte Horn, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb5.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-051-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission’s Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact Stephen Dayton, Implemen-
tation Grants Section, (512) 239-6824.

Statutory Authority

The amendments are proposed under Texas Water Code (TWC),
85.102, which provides the commission with the general powers
to carry out its duties under the TWC; TWC, §5.103, which au-
thorizes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and
other laws of this state; and TWC, 85.105, which authorizes the
commission by rule to establish and approve all general pol-
icy of the commission. These amendments are also proposed
under Texas Health and Safety Code (THSC), Texas Clean Air
Act, §382.017, which authorizes the commission to adopt rules
consistent with the policy and purposes of the THSC; THSC,
§382.011, which authorizes the commission to establish the level

of quality to be maintained in the state’s air and to control the
quality of the state’s air; and THSC, §382.012, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state’s air. Finally, these amend-
ments are proposed under THSC, Chapter 391, and are part of
the implementation of House Bill 3399.

The proposed amendments implement THSC, 8§8391.002,
391.004, and 391.005.

§114.650. Definitions.

Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used in this subchapter have the
meanings commonly ascribed to them in the field of air pollution con-
trol. In addition to the terms that are defined by the TCAA and 8§83.2,
101.1, and 114.1 of this title (relating to Definitions), the following
words and terms, when used in this division will have the following
meanings, unless the context clearly indicates otherwise.

(1) Alternative fuel--A fuel, other than gasoline or diesel
fuel. When used in this division, this definition is limited to the fol-
lowing: electricity, compressed natural gas, liquefied natural gas, hy-
drogen, propane, or a mixture of fuels containing at least 85% methanol
by volume.

(2) Eligible entity--Any person or entity with a fleet of 75
[200] or more vehicles that:

(A) are registered in Texas; and

(B) include at least 20 [25] vehicles that are eligible for
replacement.

(3) Golf cart--A motor vehicle designed by the manufac-
turer primarily for transporting persons on a golf course.

(4) Heavy-duty vehicle--A motor vehicle with a gross ve-
hicle weight rating greater than 8,500 pounds and containing an en-
gine certified to the United States Environmental Protection Agency’s
heavy-duty engine standards.

(5) Hybrid vehicle--A motor vehicle with at least two dif-
ferent energy converters and two different energy storage systems on
board the vehicle for the purpose of propelling the vehicle.

(6) Light-duty motor vehicle--A motor vehicle with a gross
vehicle weight rating of less than 10,000 pounds and certified to the
United States Environmental Protection Agency’s light-duty vehicle
emission standards.

(7) Motor vehicle--A self-propelled device designed for
transporting persons or property on a public highway that is required
to be registered under Texas Transportation Code, Chapter 502.

(8) Neighborhood electric vehicle--A motor vehicle that:

(A) is originally manufactured to meet, and does meet,
the equipment requirements and safety standards established for "low-
speed vehicles" in Federal Motor \ehicle Safety Standard No. 500 (49
Code of Federal Regulations §571.500);

(B) is a slow-moving vehicle, as defined by Texas
Transportation Code, §547.001 that is able to attain a speed of more
than 20 miles per hour but not more than 25 miles per hour in one mile
on a paved, level surface;

(C) s a four-wheeled motor vehicle;

(D) is powered by electricity or alternative power
sources;

(E) has a gross vehicle weight rating of less than 3,000
pounds; and
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(F) isnot a golf cart.

(9) Program--The Texas Clean Fleet Program established
under this division.

§114.651. Applicability.

(&) Any eligible entity that will replace 20 [25] or more on-
road diesel vehicles within a twelve-month period with qualifying ve-
hicles may apply for a grant under the Texas Clean Fleet Program to
offset the cost of replacing those vehicles with alternative fuel or hy-
brid vehicles.

(b) Notwithstanding subsection (a) of this section, an entity
that submits a grant application for 20 or more qualifying vehicles is
eligible to participate in the program even if the commission denies
approval for one or more of the vehicles during the application process.

(c) [{b)] The commission may allow a regional planning com-
mission, council of governments, or similar regional planning agency
created under Local Government Code, Chapter 391, or a private non-
profit organization to apply for and receive a grant to improve the abil-
ity of the program to achieve its goals.

§114.652. Qualifying Vehicles.
(@ A qualifying vehicle is one that:
(1) is certified to current federal emissions standards;

(2) replaces a diesel-powered on-road vehicle of the same
weight classification and use; and

(3) s ahybrid vehicle or fueled by an alternative fuel.

(b) As a condition of receiving a grant the qualifying vehi-
cle must be continuously owned, registered, and operated in Texas by
the grant recipient until the earlier of the fifth anniversary of [for at
least five years from] the date of reimbursement of the grant-funded

miles after the date of reimbursement.

(c) A vehicle is not a qualifying vehicle if it:
(1) is a neighborhood electric vehicle;

(2) has been used as a qualifying vehicle to qualify for a
grant under this division for a previous reporting period or by another
entity; or

(3) has qualified for a similar grant or tax credit in another
jurisdiction.
§114.653. Grant Eligibility.
(a) To be eligible for a grant under the program a project must

result in a reduction in emissions of nitrogen oxides of at least 25%,
based on:

(1) the baseline emission level set by the executive direc-
tor; and

(2) the certified emission rate of the new vehicle or engine.
(b) The vehicle being replaced must:

(1) be an on-road vehicle that has been owned, leased, or
otherwise commercially financed, and registered[;] and operated by the
applicant in Texas for at least the two years immediately preceding the
submission of a grant application;

(2) satisfy any minimum average annual mileage or fuel
usage requirements established by the executive director;

(3) satisfy any minimum percentage of annual usage re-
quirements established by the executive director; and

(4) be in operating condition with at least two years of re-
maining useful life, as determined in accordance with criteria estab-
lished by the executive director.

(c) Atthe discretion of the executive director, projects that re-
sult in a 25% reduction in other pollutants may be considered eligible
for funding under this program.

(d) The executive director may establish additional criteria for
purposes of prioritizing projects for selection. Such criteria may in-
clude, but are not limited to:

(1) nonattainment status of the primary location in which
the eligible vehicles are used; or

(2) cost per ton benefits of the overall emissions being re-
duced.

(€) The executive director shall waive the requirements of sub-
section (b)(1) of this section on a finding of good cause, which may in-
clude a waiver for short lapses in registration or operation attributable
to economic conditions, seasonal work, o other circumstances.

§114.654. Usage and Disposition.

(@ Not less than 75% of the annual use of the qualifying vehi-
cle, either mileage or fuel use as determined by the executive director,
must occur in Texas.

(b) A vehicle or engine replaced under this program must be
rendered permanently inoperable by crushing the vehicle, by making
a hole in the engine block and permanently destroying the frame of
the vehicle, or by another method approved by the executive director
that permanently removes the vehicle from operation in this state [in
accordance with criteria established by the executive director]. The
executive director shall provide a means for an applicant to propose an
alternative method for complying with the requirements of this subsec-
tion.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104482

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-0779

¢ ¢ ¢

DIVISION 6. ALTERNATIVE FUELING
FACILITIES PROGRAM

30 TAC 88114.660 - 114.662

The Texas Commission on Environmental Quality (commission
or agency) proposes new 88114.660 - 114.662.

If adopted, the new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rules
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Senate Bill (SB) 385, 82nd Legislature, 2011, amended the
Texas Health and Safety Code (THSC), by adding Chapter 393,
Alternative Fueling Facilities Program (program). This program
is designed to provide funding for eligible entities to construct,
reconstruct, or acquire a facility to store, compress, or dispense
alternative fuels in a nonattainment area, as designated under
Federal Clean Air Act, 8107(d) (42 United States Code, §7407).
Under the program, alternative fuels are defined as a fuel,
other than gasoline or diesel fuel, other than biodiesel fuel,
including electricity, compressed natural gas, liquefied natural
gas, hydrogen, propane, or a mixture of fuels containing at least
80% methanol by volume. These rules are proposed to comply
with THSC, 8393.004(a), which requires the commission to
adopt rules to establish criteria for prioritizing facilities eligible to
receive grants under the program.

SB 20, 82nd Legislature, 2011, also established the program un-
der a different chapter number in the THSC. However, because
SB 385 was enacted last, it is the operative legislation for this
rulemaking.

Section by Section Discussion
§114.660, Purpose

Proposed 8§114.660 would define the purpose of the proposed
rules as the criteria that the executive director may use when
establishing priorities for funding projects under the program, as
required by THSC, §393.004.

§114.661, Criteria for Prioritizing Facilities Eligible to Receive a
Grant

Proposed §114.661 outlines the criteria to be used for prioritizing
facilities to receive grants under this program, as required by
THSC, §393.004.

Proposed subsection (a) lists criteria that may be used by the ex-
ecutive director to establish priorities for funding. Prior to each
grant application period, the executive director would establish
specific priorities for funding projects under that application pe-
riod.

Under proposed subsection (a)(1), the need for reductions in ni-
trogen oxides or other pollutants of concern in the area where
the facility would be located could be considered in prioritizing
the funding, in order to meet or maintain federal air quality stan-
dards.

Under proposed subsection (a)(2), the type of alternative fuel
and the vehicles or equipment that would use the fuel could be
considered by the executive director in establishing the funding
priorities. This proposed subsection would allow the executive
director to determine that certain types of alternative fuels or ve-
hicles and equipment should receive greater priority in funding
decisions in order to best implement the program.

Proposed subsection (a)(3) would allow consideration of the po-
tential for the project to increase the use of the alternative fuel in
nonattainment areas and the state in general. Under this pro-
posed subsection, the likelihood that a project would provide
broader benefits in increasing the use of the alternative fuel could
be considered in determining the priorities for funding.

Proposed subsection (a)(4), would allow the executive director to
consider the potential for the project to increase the use of alter-
native fuels and alternative fuel technologies produced, manu-
factured, or otherwise based in Texas could be considered. This
proposed provision would allow the executive director to put a
priority on the use of Texas-based fuels and technologies.

Proposed subsection (a)(5) would allow the executive director to
consider the current and projected need for the facility. Use of
this provision would help to ensure that facilities with the great-
est need or potential for use would receive higher priority over
facilities where the need for the facility is less.

Proposed subsection (a)(6) would allow the executive director
to consider the expected use of the facility for fueling vehicles
funded under local, state, or federal incentive programs, includ-
ing programs implemented under the Texas Emissions Reduc-
tion Plan (TERP). If this provision were used, the executive direc-
tor could help support implementation of other funding programs
for alternative fuel vehicles through prioritizing funding for facili-
ties that would be used by those vehicles.

Proposed subsection (a)(7) would allow the executive director to
consider the location of the proposed facility in relation to major
highways and transportation routes and the ease of access to the
facility for use by the public. The ease of access to the facility
could be a factor in the success of the grant-funded project, and
this provision would allow the executive director to consider that
factor in setting funding priorities.

Proposed subsection (a)(8) would allow the executive director
to consider the location of the proposed facility in relation to an
area where increased truck traffic would not be expected to neg-
atively impact the region’s air quality or sensitive receptors. This
provision would allow the executive director to consider potential
negative impacts of increased truck traffic to a proposed facility
on regional air quality and on sensitive receptors.

Proposed subsection (a)(9) would allow the executive director
to consider the percentage of costs of the facility to be paid by
the applicant and from other sources of funding. This provision
would take into account that the financial stake that an applicant
has in a project could be a factor in the potential success of the
facility.

Proposed subsection (a)(10) would allow the executive director
to consider the commitment by the applicant to operating the
facility over a period of time. This provision would allow the ex-
ecutive director to set priorities for how long a facility would be
operated and to place a priority on projects where an applicant
intends to operate the facility for a longer period,

Proposed subsection (b) would authorize the executive director
to establish additional criteria for the award of a grant, including
establishing certain operational, maintenance, and reporting re-
quirements.

Proposed subsection (c) would authorize the executive director
to limit grants under a grant application period according to the
priorities established for that grant application period. Under this
provision, the priorities established for a particular grant applica-
tion period could be used not only for ranking projects submitted
by applicants, but also to limit projects that may be funded to
those meeting priorities.

8114.662, Implementation Schedule

Proposed §114.662 identifies the expiration date of the program,
as stated in THSC, §393.007. Under this section, the program
would expire on August 31, 2018.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement
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of the proposed rules. The proposed rules are administrative in
nature and establish the criteria for prioritizing alternative fuel-
ing facilities eligible to receive grants under the program funded
by Account 5071 - TERP. The agency will implement the pro-
gram using currently available resources, and funds allocated to
funding fueling facilities in the program are approximately $2.2
million.

SB 385 authorizes the agency to create the program using a
portion of the funds appropriated in Account 5071 - TERP. The
proposed rules, as required by SB 385, would add a new division
to Chapter 114 to outline the criteria that will be used to prioritize
facilities eligible to receive a grant under the voluntary program.
The rules are administrative in nature, and detailed program cri-
teria and procedures will be developed separate from these rules
and enforced through a grant contract. A separate, but related
rulemaking establishes the criteria for prioritizing vehicles eligi-
ble to receive grant funding.

The proposed rules are not expected to have a significant fiscal
impact on state agencies or units of local government since they
are administrative in nature. However, these government enti-
ties could choose to apply for and receive a grant under the pro-
gram. The grant could not be used for administrative expenses,
and grant awards would be limited to the lesser of 50% of eligible
costs or $500,000. The program is voluntary, and it is not known
at this time how many governmental entities would apply for this
type of grant.

Public Benefits and Costs

Nina Chamness also determined that for each year of the first
five years the proposed new rules are in effect, the public benefit
anticipated from the changes seen in the proposed rules will be
an increase in available alternative fueling facilities for alternative
fuel vehicles or engines, providing more choices to the public for
use of alternative fuels.

The proposed rules are not expected to have a direct significant
fiscal impact on individuals since they are administrative in na-
ture and establish the criteria that will be used to prioritize fa-
cilities eligible to receive a grant under the voluntary program.
However, if an individual becomes eligible to apply for and re-
ceive a grant to pay the costs of an alternative fueling facility, that
individual could experience the same cost savings as a govern-
mental entity or business that qualifies for a grant award.

The proposed rules are not expected to have a significant fiscal
impact on large businesses since the rules are administrative in
nature. However, large businesses could choose to apply for and
receive a grant under the program to offset the cost of providing
such a facility. The grant could not be used for administrative
expenses, and grant awards would be limited to the lesser of
50% of eligible costs or $500,000. The program is voluntary,
and it is not known at this time how many large businesses would
apply for this type of grant.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or micro-
businesses as a result of the proposed rules since the rules are
administrative in nature. If a small business voluntarily applies
for a grant and receives a grant award under the program, the
small business could expect to receive the same type of benefit
as a large business.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
that the proposed rules are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined
in that statute. A "major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The new Chapter 114 rules are proposed in accordance with SB
385, which added THSC, Chapter 393. The proposed rules are
part of the implementation of a new voluntary incentive program
to increase the availability of alternative fueling facilities in nonat-
tainment areas of this state. The program offers financial incen-
tives for the voluntary construction, reconstruction, or acquisi-
tion of alternative fueling facilities. Because the proposed rules
place no involuntary requirements on the regulated community,
the proposed rules will not adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. Also, none of the proposed rules place
additional financial burdens on the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
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the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rules are subject to Texas
Government Code, Chapter 2007. The primary purpose of the
rulemaking is to amend Chapter 114 in accordance with SB 385.
The new rules establish criteria for prioritizing facilities eligible
to receive a grant as part of the implementation of a voluntary
program. The promulgation and enforcement of the proposed
rules is neither a statutory nor a constitutional taking because
participation in the program is voluntary and the program does
not involve restrictions or controls on real property. Therefore,
the rules do not constitute a taking under Texas Government
Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-
ing rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it is part of implementing a voluntary incentive
grant program and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on November 29, 2011, at 10:00 a.m. in Building E, Room
201S, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services at (512) 239-1802. Re-
guests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Bruce McAnally, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb5.tceq.texas.gov/rules/lecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-052-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission’'s Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact Stephen Dayton, Implemen-
tation Grants Section, (512) 239-6824.

Statutory Authority

These new rules are proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry outits duties under the TWC; TWC, 85.103, which autho-
rizes the commission to adopt any rules necessary to carry out
the powers and duties under the provisions of the TWC and other
laws of this state; and TWC 8§5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the
commission. These new rules are also proposed under Texas
Health and Safety Code (THSC), Texas Clean Air Act, 8382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state’s air and to control the quality of the
state’s air; and THSC, §382.012, which authorizes the commis-
sion to prepare and develop a general, comprehensive plan for
the control of the state’s air. Finally, these proposed new rules
are proposed under THSC, §393.004, requiring the commission
to establish by rule the criteria for prioritizing facilities eligible to
receive a grant.

The proposed rules implement THSC, §393.004.

§114.660. Purpose.

(a) These rules establish the criteria that the executive director
may use for prioritizing facilities eligible to receive grants under the
Alternative Fueling Facilities Program, established under Texas Health
and Safety Code, Chapter 393.

(b) The requirements of Texas Health and Safety Code, Chap-
ter 393, apply to grants awarded under this program.

§114.661.
Grant.

(a) Prior to each grant application period, the executive direc-
tor will establish specific priorities for funding projects under that ap-
plication period. Criteria that may be considered in establishing the
funding priorities include, but are not limited to:

Criteria for Prioritizing Facilities Eligible to Receive a

(1) the need for reductions in nitrogen oxides or other pol-
lutants of concern in the area where the facility will be located in order
to meet or maintain federal air quality standards;

(2) the type of alternative fuel and the vehicles or equip-
ment that will use the fuel;

(3) the potential for the project to increase the use of the
alternative fuel in nonattainment areas and Texas in general;

(4) the potential for the project to increase the use of alter-
native fuels and alternative fuel technologies produced, manufactured,
or otherwise based in Texas;

(5) the need for the facility, based on the current and ex-
pected number of vehicles and equipment that would be served by the
facility or the fuel made available as a result of the facility, and the
availability of other sources of the alternative fuel in the area;

(6) the expected use of the facility for fueling vehicles
funded under local, state, or federal incentive programs, including the
programs implemented under the Texas Emissions Reduction Plan;

(7) the location of the proposed facility in relation to major
highways and transportation routes and the ease of access to the facility
for use by the public;

(8) the location of the proposed facility in relation to an
area where increased truck traffic would not be expected to negatively
impact the region’s air quality or sensitive receptors;

(9) the percentage of costs of the facility to be paid by the
applicant and other sources of funding;
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(10) the commitment by the applicant to operating the fa-
cility over a period of time, and

(11) consideration of technical and economic factors asso-
ciated with a project.

(b) The executive director may establish additional criteria for
the award of a grant, including establishing certain operational, main-
tenance, and reporting requirements.

(c) The executive director may limit the grants under a grant
application period according to the priorities established for that grant
application period.

§114.662. Implementation Schedule.
This division expires on August 31, 2018.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104488

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-2141

¢ ¢ ¢

DIVISION 7. NATURAL GAS VEHICLE
GRANT PROGRAM
30 TAC §8114.670 - 114.672

The Texas Commission on Environmental Quality (commission)
proposes new §§114.670 - 114.672.

If adopted, the new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan.

Background and Summary of the Factual Basis for the Proposed
Rules

Senate Bill (SB) 385, 82nd Legislature, 2011, amended the
Texas Health and Safety Code (THSC), by adding Chapter
394, Texas Natural Gas Vehicle Grant Program (program). This
program is designed to encourage eligible entities to replace
on-road heavy-duty and medium-duty vehicles with natural gas
vehicles and to replace on-road heavy-duty and medium-duty
vehicle engines with natural gas engines. The program also
includes incentives to fund a portion of the costs to install natural
gas dispensing equipment at fueling stations along a Clean
Transportation Triangle consisting of the interstate highways
connecting the cities of Houston, San Antonio, Dallas, and
Fort Worth. These rules are proposed to comply with THSC,
8394.005(a), which requires the commission to adopt rules to
establish criteria for prioritizing qualifying vehicles eligible to
receive grants under the new program.

SB 20, 82nd Legislature, 2011, also established the program un-
der a different chapter number in the THSC. However, because
SB 385 was enacted last, it is the operative legislation for this
rulemaking.

Section by Section Discussion

§114.670, Purpose

Proposed §114.670 would define the purpose of the proposed
rules as the criteria the executive director may use when estab-
lishing priorities for funding projects under the program, as re-
quired by THSC, §394.005.

§114.671, Criteria for Prioritizing Vehicles Eligible to Receive a
Grant

Proposed §114.671 outlines the criteria to be used for prioritiz-
ing qualifying vehicles to receive grants under this program, as
required by THSC, §394.005.

Proposed subsection (a) lists the criteria that may be used by the
executive director to establish priorities for funding. Prior to each
grant application period, the executive director would establish
specific priorities for funding projects under that application pe-
riod.

Under proposed subsection (a)(1), the executive director could
consider the potential for different types of projects to achieve re-
ductions in nitrogen oxides (NO,) and/or other pollutants of con-
cern, including consideration of the vehicle types, weight cate-
gories, and types of use with the greatest potential to achieve
emissions reductions.

Under proposed subsection (a)(2), the cost-effectiveness of a
project, as determined by the cost per ton of expected reductions
in NO, and/or other pollutants of concern could be considered by
the executive director.

Under proposed subsection (a)(3), the potential for different
types of projects to help increase the use of natural gas for
transportation in Texas could be considered by the executive
director.

Under proposed subsection (a)(4), the areas of use of the grant-
funded vehicles could be considered by the executive director,
including consideration of the availability of fuel and fueling infra-
structure and the need for emissions reductions in those areas
in order to meet federal air quality standards.

Under proposed subsection (a)(5), the executive director could
consider how a project may support the conversion of large re-
gional vehicle fleets moving goods and materials along interstate
highways connecting the cities of Houston, San Antonio, Dallas,
and Fort Worth from gasoline or diesel fuel to natural gas.

Under proposed subsection (a)(6), the executive director may
assign a priority to projects that will help reduce exposure of vul-
nerable populations to pollutants of concern, including the con-
version of school bus fleets and other fleets transporting children
or the elderly from gasoline or diesel fuel to natural gas.

Under proposed subsection (a)(7), the executive director may
assign a priority to projects that would result in the conversion of
public transportation fleets, such as school buses, transit buses,
airport shuttle buses, and similar vehicle fleets from gasoline or
diesel fuel to natural gas.

Under proposed subsection (a)(8), the executive director may
assign a priority to projects that would result in the conversion
of public utility and service fleets, such as refuse vehicles, main-
tenance and utility vehicles, and similar fleets from gasoline or
diesel fuel to natural gas.

Under proposed subsection (a)(9), the executive director may
assign a priority to projects that would support the use of natural
gas and natural gas vehicles, engines, and associated technolo-
gies produced, manufactured, or otherwise based in Texas.
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Under proposed subsection (a)(10), the executive director may
assign a priority to projects that would support the implementa-
tion of new and innovative natural gas vehicle and engine tech-
nologies.

Proposed subsection (b) would authorize the executive director
to limit grants under a grant application period according to the
priorities established for that application period.

Proposed subsection (c) would require that not less than 60% of
the total amount of grants awarded in a fiscal biennium must be
awarded to motor vehicles with a gross vehicle weight rating of at
least 33,001 pounds. The proposed subsection would also pro-
vide that this restriction would not apply if the commission does
not receive enough grant applications to satisfy the percentage
of funding requirement. These provisions are required by THSC,
§394.007(b).

8114.672, Implementation Schedule

Proposed §114.672 would identify the expiration date of the pro-
gram, as stated in THSC, §394.012. Under this section, the pro-
gram would expire on August 31, 2017.

Fiscal Note: Costs to State and Local Government

Nina Chamness, Analyst, Strategic Planning and Assessment,
has determined that for the first five-year period the proposed
rules are in effect, no significant fiscal implications are antici-
pated for the agency as a result of administration or enforcement
of the proposed rules. The agency will utilize available funding
appropriated out of the Texas Emissions Reduction Plan (TERP)
- Account 5071 to implement the proposed rules. Other state
agencies and local governments may experience cost savings
as a result of the proposed rules if they are eligible to use the
grant funds to replace vehicles or engines in their fleets with nat-
ural gas vehicles or engines.

SB 385 requires the agency to adopt rules to create the pro-
gram using a portion of the funds appropriated in Account 5071
- TERP. The proposed rules would add a new division to Chapter
114 to outline the criteria that will be used to prioritize qualifying
vehicles eligible to receive a grant under this voluntary program.
The program would be a new type of incentive grant in the over-
all TERP incentive grant program. To be eligible for this type of
grant funding, an entity would be required to replace or repower
an existing on-road heavy-duty or medium-duty motor vehicle
with a natural gas vehicle or engine. The project must result in
a reduction in emissions of NO, of at least 25%. The grant re-
cipient must also agree to operate the grant funded vehicle for
at least 75% of the annual mileage over a period of four years or
400,000 miles along a Clean Transportation Triangle (consisting
of the interstate highways connecting the cities of Houston, San
Antonio, Dallas, and Fort Worth) and in nonattainment counties.
Funds appropriated for the program in Account 5071 - TERP to-
tal $9,146,408 in each year of the 2012 - 2013 biennium.

State agencies or local governments with vehicles that meet the
criteria of the grant program may experience cost benefits if they
qualify to receive grant funds to purchase natural gas vehicles or
engines to replace existing vehicles or engines. Applying for a
grant from the program would be voluntary and it is not known at
this time how many state agencies or local governments would
do so. Vehicle replacement and repower grant amounts may
range between 60% and 90% of the incremental cost of the
project. Incremental costs are estimated to range from $15,000
to over $80,000 per vehicle replacement or repower project.

Public Benefits and Costs

Nina Chamness also determined that, for each year of the first
five years the proposed new rules are in effect, the public benefit
anticipated from the changes seen in the proposed rules will be
improved air quality in the area defined by the interstate high-
ways connecting the cities of Houston, San Antonio, Dallas, and
Fort Worth and in non-attainment counties. The proposed rules
will provide grant funding to replace older existing vehicles and
engines with new natural gas models that have fewer emissions
in these areas.

Under the proposed rules, individuals in certain areas of the state
may find it more affordable and easier to purchase natural gas
vehicles or replacement engines if they meet qualifying criteria.

Businesses that purchase vehicles or engines that meet the cri-
teria of the program may experience lower costs when making
those purchases. Businesses that are sellers of qualifying vehi-
cles and replacement engines and agree to enter into a dealer
contract with the commission should experience increased rev-
enue since the program is expected to make the purchase of
natural gas vehicles more attractive to potential buyers. The ad-
ministrative requirements of the grants have not been finalized
at this time, but applying for a grant from the program would be
voluntary, and a business is not expected to submit an appli-
cation for grant funds unless it has determined that the grant
would be economically beneficial. It is not known at this time
how many businesses would apply for a grant or how many busi-
nesses would purchase a replacement vehicle or engine under
the program. Grant amounts will range from 60% to 90% of the
incremental cost of the replacement or repower project, and in-
cremental costs are estimated to range from $15,000 to over
$80,000 per vehicle replacement or repower project.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated for small or mi-
cro-businesses as a result of the proposed rules. Small or mi-
cro-businesses in qualifying areas of the state are expected to
experience the same benefits as a large business either when
buying a natural gas vehicle or replacement engine or when act-
ing as an authorized dealer natural gas vehicles or engines.

Small Business Regulatory Flexibility Analysis

The commission has reviewed this proposed rulemaking and de-
termined that a small business regulatory flexibility analysis is not
required because the proposed rules are required to comply with
state law and do not adversely affect a small or micro-business
in a material way for the first five years that the proposed rules
are in effect.

Local Employment Impact Statement

The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the first five years that the
proposed rules are in effect.

Draft Regulatory Impact Analysis Determination

The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rule action is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined
in that statute. A "major environmental rule" means a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that

PROPOSED RULES November 4, 2011 36 TexReg 7481



may adversely affect in a material way the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state.

The new Chapter 114 rules are proposed in accordance with SB
385, which added THSC, Chapter 394. The proposed rules are
part of the implementation of a new voluntary incentive program
with the goal of encouraging the use of natural gas in on-road
heavy-duty and medium-duty vehicles and reducing emissions
through the replacement or repower of older existing vehicles
and engines with new cleaner models powered by natural gas.
The program offers financial incentives for the voluntary replace-
ment of vehicles and engines. Because the proposed rules place
no involuntary requirements on the regulated community, the
proposed rules will not adversely affect in a material way the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. Also, none of the proposed rule place
additional financial burdens on the regulated community.

In addition, a regulatory impact analysis is not required because
the proposed rules do not meet any of the four applicability crite-
ria for requiring a regulatory analysis of a "major environmental
rule" as defined in the Texas Government Code. Texas Govern-
ment Code, §2001.0225, applies only to a major environmental
rule the result of which is to: 1) exceed a standard set by fed-
eral law, unless the rule is specifically required by state law; 2)
exceed an express requirement of state law, unless the rule is
specifically required by federal law; 3) exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general powers of the agency instead of under a specific state
law. This rulemaking does not exceed a standard set by federal
law. In addition, this rulemaking does not exceed an express
requirement of state law and is not proposed solely under the
general powers of the agency, but is specifically authorized by
the provisions cited in the Statutory Authority section of this pre-
amble. Finally, this rulemaking does not exceed a requirement
of a delegation agreement or contract to implement a state and
federal program.

The commission invites public comment on the draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submittal of
Comments section of this preamble.

Takings Impact Assessment

The commission evaluated this rulemaking action and performed
an analysis of whether the proposed rules are subject to Texas
Government Code, Chapter 2007. The primary purpose of the
rulemaking is to amend Chapter 114 in accordance with SB 385.
The new rules establish criteria for prioritizing vehicles eligible
to receive a grant as part of the implementation of a voluntary
program and only affect motor vehicles which are not considered
to be private real property. The promulgation and enforcement
of the proposed rules is neither a statutory nor a constitutional
taking because it does not affect private real property. Therefore,
the rules do not constitute a taking under Texas Government
Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), concern-

ing rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process. The com-
mission reviewed this action for consistency and determined the
rulemaking for Chapter 114 does not impact any CMP goals or
policies, because it is part of implementing a voluntary incentive
grant program and does not govern air pollution emissions.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Announcement of Hearing

The commission will hold a public hearing on this proposal in
Austin on November 29, 2011, at 10:00 a.m. in Building E, Room
201A, at the commission’s central office located at 12100 Park
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present
oral statements when called upon in order of registration. Open
discussion will not be permitted during the hearing; however,
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing.

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact
Sandy Wong, Office of Legal Services, at (512) 239-1802. Re-
quests should be made as far in advance as possible.

Submittal of Comments

Written comments may be submitted to Bruce McAnally, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http://wwwb5.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should reference
Rule Project Number 2011-053-114-EN. The comment period
closes December 5, 2011. Copies of the proposed rule-
making can be obtained from the commission's Web site at
http://www.tceq.texas.gov/nav/rules/propose_adopt.html.  For
further information, please contact Stephen Dayton, Implemen-
tation Grants Section, (512) 239-6824.

Statutory Authority

These new rules are proposed under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry out its duties under the TWC; TWC, 8§5.103, which autho-
rizes the commission to adopt any rules necessary to carry out
the powers and duties under the provisions of the TWC and other
laws of this state; and TWC 85.105, which authorizes the com-
mission by rule to establish and approve all general policy of the
commission. These new rules are also proposed under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, 8382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state’s air and to control the quality of the
state’s air; and THSC, §382.012, which authorizes the commis-
sion to prepare and develop a general, comprehensive plan for
the control of the state’s air. Finally, these proposed new rules
are proposed under THSC, §394.005(a), as added by Senate
Bill 385, directing the commission to establish by rule the criteria
for prioritizing qualifying vehicles eligible to receive a grant.

The proposed rules implement THSC, §394.005.
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§114.670.

(&) These rules establish the criteria that the executive director
may use for prioritizing qualifying vehicles eligible to receive grants
under the Texas Natural Gas Vehicle Grant Program, established under
Texas Health and Safety Code, Chapter 394.

(b) The requirements of Texas Health and Safety Code, Chap-
ter 394, apply to grants awarded under this program.

§114.671.
Grant.

Purpose.

Criteria for Prioritizing Vehicles Eligible to Receive a

(a) Prior to each grant application period, the executive direc-
tor will establish priorities for funding projects under that application
period. Criteria that may be considered in establishing the funding pri-
orities include, but are not limited to:

(1) the potential for different types of projects to achieve
reductions in nitrogen oxides (NO,) and/or other pollutants of concern
over the required period of use of the grant-funded vehicles, including
consideration of the vehicle types, weight categories, and types of use
with the greatest potential to achieve emissions reductions;

(2) the cost-effectiveness of potential projects, as deter-
mined by the cost per ton of expected reductions in NO, and/or other
pollutants of concern; N

(3) the potential for different types of projects to help in-
crease the use of natural gas for transportation in Texas;

(4) the areas of use of the grant-funded vehicles, including
consideration of the availability of fuel and fueling infrastructure and
the need for emissions reductions in those areas in order to meet federal
air quality standards;

(5) support for conversion of large regional vehicle fleets
moving goods and materials along interstate highways connecting the

or diesel fuel to natural gas;

(6) support for projects to reduce exposure of vulnerable
populations to pollutants of concern, including conversion of school
bus fleets and other fleets transporting children or the elderly from gaso-
line or diesel fuel to natural gas;

(7) support for conversion of public transportation fleets,
such as school buses, transit buses, airport shuttle buses, and similar
vehicle fleets from gasoline or diesel fuel to natural gas;

(8) support for conversion of public utility and service

similar fleets from gasoline or diesel fuel to natural gas;

(9) support for the use of natural gas and natural gas vehi-
cles, engines, and associated technologies produced, manufactured, or
otherwise based in Texas; and

(10) support for implementation of new and innovative nat-
ural gas vehicle and engine technologies.

(b) The executive director may limit the grants under a grant
application period according to the priorities established for that grant
application period.

in a fiscal biennium must be awarded to motor vehicles with a gross
vehicle weight rating of at least 33,001 pounds. However, this restric-
tion does not apply if the commission does not receive enough grant
applications to satisfy the percentage of funding requirement.

§114.672.

Implementation Schedule.

This division expires on August 31, 2017.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104489

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 239-2141

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND

The Texas Water Development Board (TWDB) proposes
amendments to Chapter 371, Drinking Water State Revolving
Fund: Subchapter B, Financial Assistance, §371.14, regarding
Lending Rates; Subchapter C, Intended Use Plan, §371.21,
regarding Rating Process; and Subchapter E, Environmental
Reviews and Determinations, 8371.40, regarding Definitions,
8371.41, regarding Environmental Review Process, §371.42,
regarding Types of Environmental Determinations: Categorical
Exclusions, 8371.50, regarding Use of Environmental Determi-
nations Prepared by Other Entities, and adding new 8371.51,
regarding Emergency Relief Project Procedures.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE AMENDMENTS.

The Drinking Water State Revolving Fund (DWSRF) is used by
the TWDB to offer loans and loan forgiveness to political subdi-
visions for improvements to water systems. Loans from DWSRF
are provided through annual federal capitalization grants, in co-
ordination with the U.S. Environmental Protection Agency (EPA)
Region 6 and the Texas Commission on Environmental Quality
(TCEQ). Implementation of the financing program is through the
Intended Use Plan (IUP).

Staff has determined that amendments to certain sections of
Chapter 371, Subchapter C and Subchapter E, are needed to
authorize expedited environmental review procedures required
for entities seeking DWSRF funding in emergency situations.
These rules were adopted on an emergency basis at a meeting
of the TWDB on September 20, 2011, pursuant to §2001.034,
Government Code. This rulemaking will continue these duties in
effect following the expiration of the rules adopted on an emer-
gency basis. In addition, a minor amendment in Subchapter B
is needed to clarify the procedure for setting fixed interest rates
within the DWSRF loan program.

SECTION BY SECTION DISCUSSION OF AMENDMENTS.
Section 371.14(b).
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The amendment to 8371.14(b) adds the sentence, "The interest
rates will be determined by this section and as described in an
IUP."

Section 371.21.

The amendment to 8371.21 describes the rating process for
those entities seeking DWSRF funding for an approved emer-
gency relief project.

Section 371.40.

The amendment to 8371.40 adds subparagraph (7) and defines
an "emergency relief project” in order to determine those entities
experiencing an emergency condition or incident that causes an
imminent peril to public health, safety, environment, or welfare.

Section 371.41(a).

The amendment to §371.41(a) clarifies that the environmental
review process, in compliance with the National Environmental
Policy Act (NEPA), will be applied to projects funded in whole or
in part by the DWSRF to the maximum extent legally and practi-
cably feasible. The amendment allows the environmental review
process to be modified if an emergency condition as described
in 8§371.40(7) exist.

Section 371.42(g).

The amendment to §371.42(g) describes the public notice crite-
ria for a Categorical Exclusion (CE) environmental determination
made by the executive administrator. The amendment allows the
required public notice to be published either in a newspaper of
general circulation in the county or counties of the affected com-
munity or on the agency’s website and referenced in a public
notice that is published in a hewspaper of general circulation in
the county or counties of the affected community.

Section 371.50(a).

This amendment corrects the acronym for the National Environ-
mental Policy Act (NEPA).

Section 371.51.

The proposal adds §371.51 to Subchapter E to provide that if
an applicant requests funding for an emergency relief project,
the executive administrator shall review all relevant information
needed by the Board to find that an emergency condition as de-
scribed under amended §371.40(7) is present. If the Board de-
termines that an emergency condition is present, the Board may
authorize funding for the designated emergency relief project,
subject to the availability of funds. If the Board finds that full
compliance with NEPA will unreasonably delay the resolution of
the emergency condition, the NEPA notification requirements will
be modified to the extent necessary to proceed with the project
provided the Board also finds that the modified notification will
not adversely impact any natural resources falling within NEPA
protections. The notification will be documented by the execu-
tive administrator.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS.

Ms. Melanie Callahan, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five
years these rules are in effect, there is no expected additional
cost to state or local governments resulting from their adminis-
tration. This rulemaking affects only those entities that voluntar-
ily apply for financial assistance under the DWSRF program.

These rules are not expected to result in reductions in costs to
either state or local governments. The rulemaking will clarify
the uses of the DWSRF and the criteria under which the TWDB
may offer financial assistance for projects financed through the
DWSRF program. These rules are not expected to have any im-
pact on state or local revenues. The rules do not require any in-
crease in expenditures for state or local governments as a result
of administering these rules. Additionally, there are no foresee-
able implications relating to state or local governments’ costs or
revenue resulting from these rules.

PUBLIC BENEFITS AND COSTS.

Ms. Callahan also has determined that for each year of the first
five years the proposed rulemaking is in effect, the public will
benefit from the rulemaking as it continues rules for expedited
consideration of emergency projects and clarifies rules by which
financing is available for water projects at a cost generally below
the market rate at which the entity would be able to finance the
project. There will be no economic cost to persons required to
comply with these rules because the requirements of these rules
apply only to those persons who voluntarily seek assistance from
the DWSRF program.

LOCAL EMPLOYMENT IMPACT STATEMENT.

The Board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five
years that the proposed rule is in effect because it will impose no
new requirements on local economies. The Board also has de-
termined that there will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing this rule-
making because the rules are not regulatory and are not directed
at private small or micro-businesses. The Board also has deter-
mined that there is no anticipated economic cost to persons who
are required to comply with the rulemaking as proposed. There-
fore, no regulatory flexibility analysis is necessary.

REGULATORY ANALYSIS.

The Board has determined that the proposed rulemaking is not
subject to Government Code 82001.0225 because it is not a ma-
jor environmental rule under that section.

TAKINGS IMPACT ASSESSMENT.

The Board has determined that the promulgation and enforce-
ment of this proposed rule will constitute neither a statutory nor
a constitutional taking of private real property. The proposed
rule does not adversely affect a landowner’s rights in private real
property, in whole or in part, temporarily or permanently, because
the proposed rule does not burden or restrict or limit the owner’s
right to or use of property. Therefore, the proposed rule does
not constitute a taking under Texas Government Code, Chapter
2007 or the Texas Constitution.

SUBMITTAL OF COMMENTS.

Comments on the proposed rulemaking will be accepted for
30 days following publication in the Texas Register and may
be submitted to Legal Services, Texas Water Development
Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 475-2053.

SUBCHAPTER B. FINANCIAL ASSISTANCE
31 TAC §8371.14
STATUTORY AUTHORITY.
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This rulemaking is proposed under the authority of Water Code
§6.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to rules necessary
to carry out Subchapter J. This rulemaking affects Water Code,
Chapter 15, Subchapter J.

§371.14. Lending Rates.
(@ (No change.)

(b) Procedure for setting fixed interest rates. The interest rates
will be determined by this section and as described in an IUP.

(1) - (2) (Nochange.)
(c)- (@) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104582

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

SUBCHAPTER C. INTENDED USE PLAN

31 TAC 8371.21
STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
§6.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to rules necessary
to carry out Subchapter J. This rulemaking affects Water Code,
Chapter 15, Subchapter J.

8371.21. Rating Process.

(@ (No change.)
(b) Projects will be rated based on the following factors:
(1) - (2) (No change.)

(3) Emergency relief. Projects which are affected by events
of natural disaster.

(A) The Applicant must demonstrate that a need for
emergency relief from an imminent threat to public health, safety,

environment, or welfare exists. The applicant must describe the nature
of the threat and provide a complete description of the proposed
emergency relief project as defined in §371.40 of this title (relating to
Definitions).

(B) The Board may authorize funding for the emer-
gency relief project as detailed in §371.51 of this title (relating to
Emergency Relief Project Procedures) or as described in an IUP.

(4) (No change.)
() - (f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104583

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ L4

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS

31 TAC §8371.40 - 371.42, 371.50, 371.51
STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
86.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to rules necessary
to carry out Subchapter J. This rulemaking affects Water Code,
Chapter 15, Subchapter J.

§371.40.

Unless specifically defined differently within this subchapter, the fol-
lowing terms and acronyms, used in this subchapter, mean:

(1) - (6) (No change.)

(7) Emergency Relief Project--Infrastructure construction
project which provides relief to an entity experiencing an emergency
condition or incident that causes an imminent peril to public health,
safety, environment, or welfare, such as:

Definitions.

(A)  the failure or destruction of public water supply
pipelines, transmission or distribution systems;

(B) the threat of or actual contamination of a public wa-

ter supply;
(C) sustained or permanent service disruption of a
source water or water treatment system;

(D) thereduction of public water supplies to critical lev-
els by drought or other natural cause(s); or

(E) any other emergency condition as described in an

1UP.

§371.41.

(&) Policy and purpose. This subchapter governs the environ-
mental review of projects funded in whole or in part by the DWSRF.
Environmental review of all proposed infrastructure projects is a con-
dition of the use of federal DWSRF funds. This subchapter follows the
procedures established by EPA for implementing the NEPA set forth
at 40 CFR Part 6. The environmental review process described in this
subchapter applies to the maximum extent legally and practicably feasi-
ble. However, the environmental review process may be modified due
to an emergency condition as described in §371.40(7) of this title (re-
lating to Definitions). The environmental review must be completed
prior to the release of federal funds for design and construction and

Environmental Review Process.
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the review is subject to public comment. The Applicant, at all times
throughout the design, construction, and operation of the project, shall
comply with the determinations resulting from the environmental re-
view.

(b) - (c) (No change.)

8§371.42.
clusions.

(@) - (f) (No change.)

(9) Public notice. The executive administrator’s determina-
tion relating to a CE shall be subject to public notice which shall be
published either in a newspaper of general [wide] circulation in the
county or counties of the affected community or on the agency’s web-
site and referenced in a public notice in a newspaper of general circu-
lation in the county or counties of the affected community.

8371.50.
Entities.

(a) Adoption of previous determination. The executive admin-
istrator may adopt previous environmental determinations issued by the
EPA and other federal agencies whose determinations were produced
through procedures in compliance with the NEPA. The executive ad-
ministrator must re-evaluate the proposed financial assistance applica-
tion as well as environmental conditions and public comment to deter-
mine whether to conduct a supplemental environmental review of the
action and complete an appropriate document in compliance with the
NEPA [NPEA], or to reaffirm the original determination.

(b) - (¢) (No change.)
8371.51. Emergency Relief Project Procedures.

(@) If an applicant requests funding for an emergency relief
project, the executive administrator shall review all information rel-
evant to the emergency, proposed project, status of environmental re-
view of the proposed project, known issues with the natural or cultural
environment of the project area, and availability of funding. The ex-
ecutive administrator shall forward this information and the executive
administrator’s recommendation to the Board for the Board’s determi-
nation whether an emergency condition is present.

(b)  1f an emergency condition described in §371.40(7) of this
title (relating to Definitions) is present, the Board may authorize fund-
ing for the emergency relief project, subject to availability of funds,
without full preparation or public review of NEPA review documenta-
tion (including a CE determination, EA, or EIS) if the Board determines
that:

Types of Environmental Determinations: Categorical Ex-

Use of Environmental Determinations Prepared by Other

(1) delaying commencement of project construction during
the period it would take to prepare, review, and circulate NEPA docu-
mentation, would increase the imminent peril to public health, safety,
environment, or welfare; and

(2) consultations required by the Endangered Species Act
and National Historic Preservation Act have been completed.

(c) The Board may require any special conditions appropriate
to minimize any potential for adverse impact due to abbreviated or ex-
pedited review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104585

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

The Texas Water Development Board (TWDB) proposes
amendments to Chapter 375, Clean Water State Revolving
Fund: Subchapter A, General Program Requirements, §8375.2
regarding Entities and Activities Eligible for Assistance; Sub-
chapter B, Financial Assistance, §375.15 regarding Lending
Rates; Subchapter E, Environmental Reviews and Determina-
tions, Division 1, State Projects, §375.52 regarding Types of
Environmental Determinations: Categorical Exclusions; Division
2, Federal Projects, 8375.62 regarding Types of Environmental
Determinations: Categorical Exclusions and 8§375.70 regard-
ing Use of Environmental Determinations Prepared by Other
Entities; and Subchapter I, Nonpoint Source Pollution Linked
Deposits Program, §375.204 regarding Project Certifications.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE AMENDMENTS.

The Clean Water State Revolving Fund (CWSRF) is authorized
pursuant to Title VI of the Clean Water Act, 33 U.S.C. §1381 et
seq. and Water Code, Chapter 15, Subchapter J. The CWSRF is
used by the TWDB to offer loans and loan forgiveness to political
subdivisions for improvements to wastewater systems. Loans
from CWSREF are provided through annual federal capitalization
grants, state matches, repayments and revenue bonds, in coor-
dination with the U.S. Environmental Protection Agency (EPA)
Region 6. Implementation of the financing program is through
the Intended Use Plan (IUP).

The proposed rulemaking includes minor, nonsubstantive mod-
ifications in Subchapter A, Subchapter B, Subchapter E, and
Subchapter .

SECTION BY SECTION DISCUSSION OF AMENDMENTS.
Section 375.2.

The amendment to 8375.2 clarifies project eligibility and consis-
tency with State planning efforts for the Texas Nonpoint Source
Management Program and the National Estuary Program for the
State.

Section 375.15(b).

The amendment to 8375.15(b) replaces "or" with "and" to clarify
that interest rates will be determined by both this section and
as described in the respective IUP for entities receiving loans
through the CWSRF program.

Section 375.52(Qg).

The amendment to §8375.52(g) (State projects) describes the
public notice criteria for a Categorical Exclusion (CE) environ-
mental determination made by the executive administrator. The
amendment allows the required public notice to be published ei-
ther in a newspaper of general circulation in the county or coun-
ties of the affected community or on the agency’s website and

36 TexReg 7486 November 4, 2011 Texas Register



referenced in a public notice that is published in a newspaper of
general circulation in the county or counties of the affected com-
munity.

Section 375.62(Q).

The amendment to §375.62(g) (Federal projects) describes the
public notice criteria for a Categorical Exclusion (CE) environ-
mental determination made by the executive administrator. The
amendment allows the required public notice to be published ei-
ther in a newspaper of general circulation in the county or coun-
ties of the affected community or on the agency’s website and
referenced in a public notice that is published in a newspaper
of general circulation in the county or counties of the affected
community. The amendment also provides minor modifications
to the descriptions of those projects which are eligible and which
are ineligible for a CE.

Section 375.70(a).

The amendment to §375.70(a) corrects the acronym for the Na-
tional Environmental Policy Act (NEPA).

Section 375.204(b).

The amendment to 8375.204(b) corrects the title of the Nonpoint
Source Management Program (NPS Management Program).

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS.

Ms. Melanie Callahan, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five
years these rules are in effect, there is no expected additional
cost to state or local governments resulting from their adminis-
tration. This rulemaking affects only those entities that voluntar-
ily apply for financial assistance under the CWSRF program.

These rules are not expected to result in reductions in costs to
either state or local governments. The rulemaking will clarify
the uses of the CWSRF and the criteria under which the TWDB
may offer financial assistance for projects financed through the
CWSRF program. These rules are not expected to have any im-
pact on state or local revenues. The rules do not require any in-
crease in expenditures for state or local governments as a result
of administering these rules. Additionally, there are no foresee-
able implications relating to state or local governments’ costs or
revenue resulting from these rules.

PUBLIC BENEFITS AND COSTS.

Ms. Callahan also has determined that for each year of the first
five years the proposed rulemaking is in effect, the public will
benefit from the rulemaking as it clarifies rules by which financing
is available for wastewater projects at a cost generally below
the market rate at which the entity would be able to finance the
project. There will be no economic cost to persons required to
comply with these rules because the requirements of these rules
apply only to those persons who voluntarily seek assistance from
the CWSRF program.

LOCAL EMPLOYMENT IMPACT STATEMENT.

The Board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five
years that the proposed rule is in effect because it will impose no
new requirements on local economies. The Board also has de-
termined that there will be no adverse economic effect on small
businesses or micro-businesses as a result of enforcing this rule-

making because the rules are not regulatory and are not directed
at private small or micro-businesses. The Board also has deter-
mined that there is no anticipated economic cost to persons who
are required to comply with the rulemaking as proposed. There-
fore, no regulatory flexibility analysis is necessary.

REGULATORY ANALYSIS.

The Board has determined that the proposed rulemaking is not
subject to Government Code §2001.0225 because it is not a ma-
jor environmental rule under that section.

TAKINGS IMPACT ASSESSMENT.

The Board has determined that the promulgation and enforce-
ment of this proposed rule will constitute neither a statutory nor
a constitutional taking of private real property. The proposed
rule does not adversely affect a landowner’s rights in private real
property, in whole or in part, temporarily or permanently, because
the proposed rule does not burden or restrict or limit the owner’s
right to or use of property. Therefore, the proposed rule does
not constitute a taking under Texas Government Code, Chapter
2007 or the Texas Constitution.

SUBMITTAL OF COMMENTS.

Comments on the proposed rulemaking will be accepted for
30 days following publication in the Texas Register and may
be submitted to Legal Services, Texas Water Development
Board, P.O. Box 13231, Austin, Texas 78711-3231, rulescom-
ments@twdb.state.tx.us, or by fax at (512) 475-2053.

SUBCHAPTER A. GENERAL PROGRAM
REQUIREMENTS

31 TAC 8375.2

STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
86.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to the rules neces-
sary to carry out Subchapter J. This rulemaking affects Water
Code Chapter 15, Subchapter J.

§375.2.
(@ (No change.)

Entities and Activities Eligible for Assistance.

(b) Financial assistance from the CWSRF is available for non-
point source pollution projects consistent with the following defini-
tions:

(1) - (3) (No change.)

(4) NPS Management Program [Repert]--The most recent
Texas Nonpoint Source [Polution Assessment Report and] Manage-
ment Program adopted by the commission.

(c) (No change.)

(d) Financial assistance from the CWSRF is available for non-
point source pollution control or estuary management projects consis-
tent with the following conditions:

(1) an identified practice within a Water Quality Manage-
ment Plan;

a nonpoint source management activity that has been
identified in the Texas Comprehensive Groundwater Protection Pro-
gram; or]
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(2) [€3)] a BMP listed in the NPS Management Program;
or [Report and the EPA approved Nonpoint Source Management Plan
and or the National Estuary Program efforts for the State of Texas.]

(3) the National Estuary Program efforts for the State.
tional Estuary Program efforts for the State of Texas.]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104567

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

SUBCHAPTER B. FINANCIAL ASSISTANCE

31 TAC 8375.15
STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
86.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to the rules neces-
sary to carry out Subchapter J. This rulemaking affects Water
Code Chapter 15, Subchapter J.

§375.15.
(@ (No change.)

(b) Procedure for setting fixed interest rates. The interest rates
will be determined by this section and [ef] as described in an IUP.

(1) - (2) (No change.)
() - (@ (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Lending Rates.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104568

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

SUBCHAPTER E. ENVIRONMENTAL
REVIEWS AND DETERMINATIONS
DIVISION 1. STATE PROJECTS

31 TAC 8375.52
STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
§6.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to the rules neces-
sary to carry out Subchapter J. This rulemaking affects Water
Code Chapter 15, Subchapter J.

8375.52. Types of Environmental Determinations: Categorical Ex-
clusions (CE).

@) - () (No change.)

(9) Public notice. The executive administrator’s determina-
tion relating to a CE shall be subject to public notice which shall be
published either in a newspaper of general [wide] circulation in the
county or counties of the affected community or on the agency’s web-
site and referenced in a public notice in a newspaper of general circu-
lation in the county or counties of the affected community.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104569

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

DIVISION 2. FEDERAL PROJECTS
31 TAC 8375.62, §375.70
STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
86.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to the rules neces-
sary to carry out Subchapter J. This rulemaking affects Water
Code Chapter 15, Subchapter J.

8375.62. Types of Environmental Determinations: Categorical Ex-
clusions.

(@) Projects eligible for categorical exclusions. Categorical
Exclusions are generally available for projects that will not result in
significant impacts on the quality of the human environment and that
do not involve extraordinary circumstances. Projects that may be eli-
gible for a categorical exclusion (CE) include the following:

(1) (No change.)

(2) the rehabilitation or functional replacement of existing
system and system components such as collection, interceptor, or pres-
sure [distribution] lines located within existing right-of-ways and ease-
ments;

(3) - (4) (No change.)
(b) Projects not eligible for CE are:
(1) (No change.)
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(2) the construction of new collection, interceptor, or pres-
sure [distribution] lines;

(3)- (4) (No change.)
(c) - (f) (No change.)

(g) Public notice. The executive administrator’s determina-
tion relating to a CE shall be subject to public notice which shall be
published either in a newspaper of general [wide] circulation in the
county or counties of the affected community or on the agency’s web-
site and referenced in a public notice in a newspaper of general circu-
lation in the county or counties of the affected community.

8375.70. Use of Environmental Determinations Prepared by Other
Entities.

(&) Adoption of previous determination. The executive admin-
istrator may adopt previous environmental determinations issued by the
EPA and other federal agencies whose determinations were produced
through procedures in compliance with the NEPA. The executive ad-
ministrator must re-evaluate the proposed financial assistance applica-
tion as well as environmental conditions and public comment to deter-
mine whether to conduct a supplemental environmental review of the
action and complete an appropriate document in compliance with the
NEPA [NPEA], or to reaffirm the original determination.

(b) - (e) (No change.)
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104570

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

SUBCHAPTER I. NONPOINT SOURCE
POLLUTION LINKED DEPOSITS PROGRAM
31 TAC 8§375.204

STATUTORY AUTHORITY.

This rulemaking is proposed under the authority of Water Code
86.101, which authorizes the Board to adopt rules necessary to
carry out the powers and duties of the Board, and Water Code,
Chapter 15, Subchapter J, §15.605 relating to the rules neces-
sary to carry out Subchapter J. This rulemaking affects Water
Code Chapter 15, Subchapter J.

§375.204. Project Certifications.
(@ (No change.)

(b) For all projects that are not an agricultural or silvicultural
nonpoint source pollution control project, in order to be eligible to re-
ceive a linked deposit the executive director must certify that the loan
recipient’s proposed project implements the NPS Management Pro-

gram [Report].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104571

Kenneth L. Petersen

General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 463-8061

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 425. FIRE SERVICE INSTRUCTORS
37 TAC 8425.1

The Texas Commission on Fire Protection (the Commission) pro-
poses an amendment to Chapter 425, Fire Service Instructors,
concerning 8425.1, Minimum Standards for Fire Service Instruc-
tor Certification.

The purpose of the proposed amendment is to make a grammat-
ical correction and to identify another option for individuals who
seek to obtain Fire Service Instructor Certification.

Jake Soteriou, Director of the Fire Service Standards and Cer-
tification Division, has determined that for each year of the first
five-year period the proposed amendments are in effect, there
will be no fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit from the amendment is that it will allow another option for
individuals who do not hold a bachelor’'s degree or a teaching
certificate to obtain Fire Service Instructor Certification. There
will be no effect on micro businesses, small businesses or per-
sons required to comply with the amended section as proposed;
therefore, no regular flexibility analysis is required.

Comments regarding the proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to John Soteriou, Interim Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future Commission
meeting.

The amendment is proposed under Texas Government Code,
Chapter 419, 8419.008, which provides the Commission the au-
thority to propose rules for the administration of its powers and
duties; 8419.022, which provides the Commission the authority
to establish minimum training standards for admission to em-
ployment as fire protection personnel; and §419.032, which pro-
vides the Commission the authority to propose rules to establish
qualifications for fire protection personnel.

The proposed amendment implements Texas Government Code
§8419.008, 419.022, and 419.032.

§425.1.

(@) Training programs that are intended to satisfy the require-
ments for fire service instructor certification must meet the curriculum

Minimum Standards for Fire Service Instructor Certification.
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and competencies based upon NFPA 1041. All applicants for certifica-
tion must meet the examination requirements of this section.

(b) Prior to being appointed to fire service instructor duties,
all personnel must complete a Commission approved fire service in-
structor program and successfully pass the Commission examination
pertaining to that curriculum.

(c) Personnel who receive probationary or temporary appoint-
ment to fire service instructor duties must be certified by the Commis-
sion within one year from the date of appointment to such position.

(d) Anout-of-state, military, or federal instructor training pro-
gram may be accepted by the Commission as meeting the training re-
quirements for certification as a fire service instructor if the training
has been submitted to the Commission for evaluation and found to be
equivalent to or to exceed the Commission-approved instructor course
for that particular level of fire service instructor certification.

(e) Anindividual who holds a bachelor’s [bachelors] degree or
higher in education from a regionally accredited educational institution
or ateaching certificate issued by the Texas State Board of Education or
an associate’s degree with twelve semester hours of education instruc-
tional courses is considered to have training equivalent to the Commis-
sion’s curriculum requirements for Instructor I, Il and 111 training.

(f) Personnel holding any level of fire service instructor certi-
fication must comply with the continuing education requirements spec-
ified in 8441.21 of this title.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104465

John Soteriou

Interim Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-3813

¢ ¢ ¢

CHAPTER 429. MINIMUM STANDARDS FOR
FIRE INSPECTORS

SUBCHAPTER B. MINIMUM STANDARDS
FOR FIRE INSPECTOR CERTIFICATION

37 TAC 88429.201, 429.203, 429.205, 429.207, 429.209,
429.211

The Texas Commission on Fire Protection (the Commission)
proposes amendments to Chapter 429, Minimum Standards
for Fire Inspectors, concerning 8429.201, Minimum Standards
for Fire Inspector Personnel--New Track, §429.203, Minimum
Standards for Basic Fire Inspector Certification--New Track,
8§429.205, Minimum Standards for Intermediate Fire Inspector
Certification--New Track, 8429.207, Minimum Standards for
Advanced Fire Inspector Certification--New Track, §429.209,
Minimum Standards for Master Fire Inspector Certification--New
Track, and 8429.211, International Fire Service Accreditation
Congress (IFSAC) Seal--New Track.

The purpose of the proposed amendments is to provide individ-
uals an obtainable avenue to Fire Inspector Certification by elim-
inating a required course that is not available in all areas of the
state as well as redefining the minimum requirements for obtain-
ing higher levels of certification as a Fire Inspector. Also with the
adopted repeal of Subchapter A as published in the August 26,
2011, issue of the Texas Register (36 TexReg 5383) and of which
subject matter is reflected herein, the Commission is proposing
the amendments contained in Subchapter B become Chapter
429, Minimum Standards for Fire Inspectors.

Jake Soteriou, Director of the Fire Service Standards and Cer-
tification Division, has determined that for each year of the first
five-year period the proposed amendments are in effect, there
will be no fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit from the amendment is that it will allow the Commission to
maintain a clear and concise set of rules regarding Fire Inspector
Certification. There will be no effect on micro businesses, small
businesses or persons required to comply with the amended sec-
tion as proposed; therefore, no regular flexibility analysis is re-
quired.

Comments regarding the proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to John Soteriou, Interim Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78758 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future Commission
meeting.

The amendments are proposed under Texas Government Code,
Chapter 419, 8419.008, which provides the Commission the au-
thority to propose rules for the administration of its powers and
duties; §419.022, which provides the Commission the authority
to establish minimum training standards for admission to em-
ployment as fire protection personnel; and §419.032, which pro-
vides the Commission the authority to propose rules to establish
qualifications for fire protection personnel.

The proposed amendments implement Texas Government Code
§8419.008, 419.022, and 419.032.

§429.201.
Track].

(a) Fire protection personnel of a governmental entity who are
appointed to fire code enforcement duties must be certified, as a mini-
mum, as a basic fire inspector as specified in §429.203 of this title (relat-
ing to Minimum Standards for Basic Fire Inspector Certification[--New
Fraeck]) within one year of initial appointment to such position.

Minimum Standards for Fire Inspector Personnel[--New

(b) Prior to being appointed to fire code enforcement duties, all
personnel must complete a Commission-approved basic fire inspection
training program and successfully pass the Commission examination
pertaining to that curriculum.

(c) Individuals holding any level of fire inspector certification
shall be required to comply with the continuing education requirements
in §441.13 of this title (relating to Continuing Education for Fire In-
spection Personnel).

(d) Code enforcement is defined as the enforcement of laws,
codes, and ordinances of the authority having jurisdiction pertaining to
fire prevention.

8429.203. Minimum Standards for Basic Fire Inspector Certifica-
tion[--New Fraek].
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In order to be certified as a basic fire inspector, an individual must:

(1) possess valid documentation of accreditation from the
International Fire Service Accreditation Congress as an Inspector I,
Inspector I1, and Plans Examiner I; or

(2) complete a Commission-approved Basic Fire Inspec-
tor program and successfully pass the Commission examination(s) as
specified in Chapter 439 of this title (relating to Examinations for Cer-
tification). An approved basic fire inspection training program shall
consist of one or any combination of the following:

(A) completion of the Commission-approved Basic
Fire Inspector Curriculum, as specified in Chapter 4 of the Commis-
sion’s Certification Curriculum Manual; or

(B) successful completion of an out-of-state, NFA,
and/or military training program which has been submitted to the
Commission for evaluation and found to meet the minimum require-
ments as listed in the Commission-approved Basic Fire Inspector
Curriculum as specified in Chapter 4 of the Commission’s Certification
Curriculum Manual; or

(C) successful completion of the following college
courses:

(i) Fire Protection Systems, three semester hours;
(i) [Fire Prevention, three semester hours; or] Fire
Prevention Codes and Inspections, three semester hours;

(iif) Building Construction in the Fire Service or
Building Codes and Construction [Building Code], three semester
hours;

(iv)  [e#] Hazardous Materials I, I, or Ill, three
semester hours. (Total semester hours, 12). [15*. NOTE: Building
Code and Building Construction may be combined into a single
three-semester hour class. If this is the case, the total semester hours
may be reduced to 12. Hazardous Materials | or I may be used to
satisfy the requirements of Hazardous Material).]

§429.205. Minimum Standards for Intermediate Fire Inspector Cer-
tification[--New Fraek].

(@) Applicants for Intermediate Fire Inspector Certification

one A-List course or four B-List courses. (See the exception outlined
in subsection (c) of this section.)

(b) Non-traditional credit awarded at the college level, such as
credit for experience or credit by examination obtained from attending
any school in the Commission’s Certification Curriculum Manual or
for experience in the fire service, may not be counted toward this level
of certification.

(c) The training required in this section must be in addition
to any training used to qualify for any lower level of Fire Inspector
Certification. Repeating a course or a course of similar content cannot
be used towards this level of certification. [Applicants for Intermediate
Fire Inspector certification holding a prerequisite Basic Fire Inspector
certification as defined in §429.203 of this title (relating to Minimum
St&ndardsfe#Bas&erelnspeete#GemﬁeaHen—NewlFaek}musthave
acquired four (4) years experience appointed as a fire inspector.]
8429.207. Minimum Standards for Advanced Fire Inspector Certifi-
cation[--New Frack].

(@) Applicants for Advanced Fire Inspector Certification must
complete the following requirements:

Q hold as a prerequisite an_ Intermediate Fire Inspector

Standards for Intermediate Fire Inspector Certification); and

(2) acquire aminimum of eight years of fire protection ex-
perience and complete the training listed in one of the following op-
tions:

(A) Option 1--Successfully complete six semester
hours of fire science or fire technology from an approved Fire Protec-
tion Degree Program and submit documentation as required by the
Commission that the courses comply with subsections (b) and (c) of
this section; or

(B) Option 2--Completion of coursework from either
the A-List or the B-List courses. Acceptable combinations of courses
are as follows: two A-List courses; or eight B-List courses; or one
A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or

(C) Option 3--Completion of coursework from either
the A-List or the B-List courses in combination with college courses in
fire science or fire protection. Acceptable combinations of courses are

must meet the following requirements:

(1) hold as a prerequisite Basic Fire Inspector Certification
as defined in §429.203 of this title (relating to Minimum Standards for
Basic Fire Inspector Certification); and

(2) acquire aminimum of four years of fire protection expe-
rience and complete the training listed in one of the following options:

(A) Option 1--Successfully complete six semester

three semester hours meeting the requirements of Option 1 with either
one A-List course or four B-List courses. (See the exception outlined
in subsection (c) of this section.)

(b) Non-traditional credit awarded at the college level, such as
credit for experience or credit by examination obtained from attending
any school in the Commission’s Certification Curriculum Manual or
for experience in the fire service, may not be counted toward this level
of certification.

hours of fire science or fire technology from an approved Fire Protec-
tion Degree Program and submit documentation as required by the
Commission that the courses comply with subsections (b) and (c) of
this section; or

(B) Option 2--Completion of coursework from either
the A-List or the B-List courses. Acceptable combinations of courses
are as follows: two A-List courses; or eight B-List courses; or one
A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or

(C) Option 3--Completion of coursework from either
the A-List or the B-List courses in combination with college courses in
fire science or fire protection. Acceptable combinations of courses are
three semester hours meeting the requirements of Option 1 with either

(c) The training required in this section must be in addition to
any training used to qualify for any lower level of Fire Inspector Cer-
tification. Repeating a course or a course of similar content cannot be
used towards this level of certification. [Applicants for Advanced Fire

Inspector Certification must complete the following requirements:]
{(1) hold as a prerequisite an Intermediate Fire Inspector
certification as defined in §429-205 of this title {relating to Minimum
Standards for Intermediate Fire Inspector Certification--New Track);]
[(2) acquire as a minimum eight (8) years experience ap-
pointed as a fire inspector; and]
[(3) show successful completion of Fire Inspector IH and
Plans Examiner I courses meeting the applicable job performance re-
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quirements as identified in NFPA 1031, Professional Qualifications for
8429.209. Minimum Standards for Master Fire Inspector Certifica-
tion[--New Fraek].

(a) Applicants for Master Fire Inspector Certification must
complete the following requirements:

(1) hold as a prerequisite an Advanced Fire Inspector Cer-
tification [eertification] as defined in 8429.207 of this title (relating to
Minimum Standards for Advanced Fire Inspector Certification[--New
Track)]; and

(2) acquire aminimum of 12 years of fire protection expe-
rience [appeinted as a fire inspeeter], and 60 college semester hours
or an associate’s [associate] degree, which includes at least 18 college
semester hours in fire science subjects.

(b) College level courses from both the upper and lower divi-
sion may be used to satisfy the education requirement for Master Fire
Inspector Certification.

8429.211. International Fire Service Accreditation Congress (IF-
SAC) Seal[--New Track].

(@ Individuals who hold commission Fire Inspector certifica-
tion prior to January 1, 2005, may be granted International Fire Service
Accreditation Congress (IFSAC) seals for Inspector | and Inspector 11
by making application to the commission for the IFSAC seals and pay-
ing applicable fees.

(b) Individuals who hold commission Fire Inspector certifica-
tion prior to January 1, 2005, may apply to test for Plan Examiner 1.
Upon successful completion of the examination an IFSAC seal for Plan
Examiner | may be granted by making application to the commission
for the IFSAC seal and paying the applicable fee.

prior to January 1, 2005, may be granted HFSAC seals for Inspector
I and Inspector |1 by making application to the commission for the

[(d) Individuals who pass the applicable state examination
prior to January 1, 2005, may apply to test for Plan Examiner |- Upon
successful completion of the examination an IFSAC seal for Plan
Examiner | may be granted by making application to the commission

(¢) [&)] Individuals who pass the applicable section of the
state examination on or after January 1, 2005, may be granted IFSAC
seal(s) for Inspector I, Inspector I, and/or Plan Examiner | by making
application to the commission for the IFSAC seal(s) and paying the ap-
plicable fees, provided they meet the following provisions:

(1) To receive the IFSAC Inspector | seal, the individual
must:

(A) complete the Inspector | section of a commission-
approved course; and

(B) pass the Inspector I section of a commission exam-
ination.

(2) To receive the IFSAC Inspector 11 seal, the individual
must:

(A) complete the Inspector |1 section of a commission-
approved course;

(B) document possession of an IFSAC Inspector | seal;
and

(C) pass the Inspector Il section of a commission exam-
ination.

(3) To receive the IFSAC Plan Examiner | seal, the indi-
vidual must:

(A) complete the Plan Examiner | section of a commis-
sion-approved course; and

(B) pass the Plan Examiner | section of a commission
examination.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104466

John Soteriou

Interim Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-3813

¢ ¢ ¢

CHAPTER 431. FIRE INVESTIGATION
SUBCHAPTER A. MINIMUM STANDARDS
FOR ARSON INVESTIGATOR CERTIFICATION
37 TAC 8431.3

The Texas Commission on Fire Protection (the Commission) pro-
poses an amendment to Chapter 431, Fire Investigation, Sub-
chapter A, Minimum Standards for Arson Investigator Certifica-
tion, concerning 8431.3, Minimum Standards for Basic Arson In-
vestigator Certification.

The purpose of the proposed amendment is to identify college
courses that were changed by the Workforce Education Course
Manual (WECM). WECM sets the standards for workforce edu-
cational courses. This will ensure individuals complete the cor-
rect course needed to obtain certification.

Jake Soteriou, Director of the Fire Service Standards and Cer-
tification Division, has determined that for each year of the first
five-year period the proposed amendments are in effect, there
will be no fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit from the amendment is that it will assist an individual who
chooses to take the college route when seeking certification as
a basic arson investigator by properly identifying the necessary
college courses an individual must successfully complete. There
will be no effect on micro businesses, small businesses or per-
sons required to comply with the amended section as proposed;
therefore, no regular flexibility analysis is required.

Comments regarding the proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to John Soteriou, Interim Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future Commission
meeting.
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The amendment is proposed under Texas Government Code,
Chapter 419, §419.008, which provides the Commission the au-
thority to propose rules for the administration of its powers and
duties; 8419.022, which provides the Commission the authority
to establish minimum training standards for admission to em-
ployment as fire protection personnel; and §419.032, which pro-
vides the Commission the authority to propose rules to establish
qualifications for fire protection personnel.

The proposed amendment implements Texas Government Code
§8419.008, 419.022, and 419.032.

8431.3.
tion.

Minimum Standards for Basic Arson Investigator Certifica-

In order to be certified by the Commission as a Basic Arson Investigator
an individual must:

(1) possess a current basic peace officer’s license from the
Texas Commission on Law Enforcement Officer Standards and Educa-
tion or documentation that the individual is a federal law enforcement
officer;

(2) hold a current license as a peace officer and notify the
Commission on the prescribed form regarding the law enforcement
agency currently holding the individual’s peace officer license; and

(3) possess valid documentation of accreditation from the
International Fire Service Accreditation Congress as a Fire Investiga-
tor; or

(4) complete a Commission-approved basic fire investiga-
tion training program and successfully pass the Commission exami-
nation as specified in Chapter 439 of this title (relating to Examina-
tions for Certification). An approved fire investigation training pro-
gram shall consist of one of the following:

(A) completion of the Commission-approved Fire In-
vestigator Curriculum, as specified in Chapter 5 of the Commission’s
Certification Curriculum Manual;

(B) successful completion of an out-of-state, NFA, or
military training program which has been submitted to the Commission
for evaluation and found to meet the minimum requirements as listed
in the Commission-approved Fire Investigator Curriculum as specified
in Chapter 5 of the Commission’s Certification Curriculum Manual; or

(C) successful completion of the following college
courses: Fire and Arson Investigation | or Il [Arson Investigator], 3
semester hours; Hazardous Materials I, Il, or Ill, 3 semester hours;
Building Construction in the Fire Service or Building Codes and
Construction, 3 semester hours; Fire Protection Systems, 3 semester
hours. Total semester hours, 12. [The three semester hour course
Construction.  Arson Investigator | or H may be used to satisfy the
requirements of Arson Investigation. Hazardous Materials | or H may
be used to satisfy the requirements of Hazardous Materials.]
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.
TRD-201104467

John Soteriou

Interim Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-3813

¢ ¢ ¢

CHAPTER 451. FIRE OFFICER
SUBCHAPTER A. MINIMUM STANDARDS
FOR FIRE OFFICER |

37 TAC 8451.3

The Texas Commission on Fire Protection (the Commission) pro-
poses an amendment to Chapter 451, Fire Officer, Subchapter
A, Minimum Standards for Fire Officer |, concerning §451.3, Min-
imum Standards for Fire Officer | Certification.

The purpose of the amendment is to comply with changes made
in the Workforce Education Course Manual (WECM) involving
the material required for completion of the Fire Officer program.
WECM sets the standards for workforce educational courses. It
will reduce the required semester hours from 15 to 12.

Jake Soteriou, Director of the Fire Service Standards and Cer-
tification Division, has determined that for each year of the first
five-year period the proposed amendment is in effect, there will
be no fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendment is in effect, the public ben-
efit from the amendment is that it will allow individuals seeking
certification as Fire Officer | not to have to complete a course that
is required for a higher level of certification. There will be no ef-
fect on micro businesses, small businesses or persons required
to comply with the amended section as proposed; therefore, no
regular flexibility analysis is required.

Comments regarding the proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to John Soteriou, Interim Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future Commission
meeting.

The amendment is proposed under Texas Government Code,
Chapter 419, §419.008, which provides the Commission the au-
thority to propose rules for the administration of its powers and
duties; 8419.022, which provides the Commission the authority
to establish minimum training standards for admission to em-
ployment as fire protection personnel; and 8419.032, which pro-
vides the Commission the authority to propose rules to establish
qualifications for fire protection personnel.

The proposed amendment implements Texas Government Code
§8419.008, 419.022, and 419.032.

8451.3.

(@ Inordertobe certified as a Fire Officer | an individual must:

Minimum Standards for Fire Officer | Certification.

(1) hold certification as Structural Fire Protection Person-
nel, Aircraft Rescue Fire Fighting Personnel, or Marine Fire Protection
Personnel; and

(2) hold Fire Service Instructor | certification through the
Commission; and

PROPOSED RULES November 4, 2011 36 TexReg 7493



(A) possess valid documentation of accreditation from
the International Fire Service Accreditation Congress as Fire Fighter 11
and Fire Officer I; or

(B) complete a Commission-approved Fire Officer
I program and successfully pass the Commission examination as
specified in Chapter 439 of this title (relating to Examinations for
Certification). An approved Fire Officer | program must consist of
one of the following:

(i) completion of a Commission-approved Fire Of-
ficer | Curriculum as specified in Chapter 9 of the Commission’s Cer-
tification Curriculum Manual,

(i) completion of an out-of-state and/or military
training program that has been submitted to the Commission for
evaluation and found to be equivalent to or exceed the Commission
approved Fire Officer | Curriculum; or

(iii) successful completion of 12 [15] college
semester hours consisting of the following courses or their equivalent:

(I) Fire Prevention Codes and Inspections, 3
semester hours;

(I1) Fire and Arson Investigation | or I, 3
semester hours;

(1) Fire Administration I, 3 semester hours; and

(IV) Firefighting Strategies and Tactics | or 11, 3
semester hours.[; and]

[(V) Company Fire Officer, 3 semester hours.]
(b) Out-of-state or military training programs which are sub-
mitted to the Commission for the purpose of determining equivalency
will be considered equivalent if all competencies set forth in Chapter

9 (pertaining to Fire Officer 1) of the Commission’s Certification Cur-
riculum Manual are met.

(c) College courses will be considered equivalent if the course
description is substantially similar to the course description contained
in the Workforce Education Course Manual (WECM) from the Texas
Higher Education Coordinating Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,

2011.

TRD-201104468

John Soteriou

Interim Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-3813

¢ ¢ ¢

SUBCHAPTER B. MINIMUM STANDARDS
FOR FIRE OFFICER I

37 TAC §451.203

The Texas Commission on Fire Protection (the Commission) pro-
poses an amendment to Chapter 451, Fire Officer, Subchapter
B, Minimum Standards for Fire Officer Il, concerning §451.203,
Minimum Standards for Fire Officer Il Certification.

The purpose of the amendment is to comply with changes made
in the Workforce Education Course Manual (WECM) involving
the material required for completion of the Fire Officer program.
WECM sets the standards for workforce educational courses. It
will reduce the required semester hours from 18 to 15.

Jake Soteriou, Director of the Fire Service Standards and Cer-
tification Division, has determined that for each year of the first
five-year period the proposed amendment is in effect, there will
be no fiscal impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendment is in effect, the public ben-
efit from the amendment is that it will allow individuals seeking
certification as Fire Officer Il an option between the Fire Admin-
istration Il course or the Company Fire Officer course which has
been deemed equivalent. There will be no effect on micro busi-
nesses, small businesses or persons required to comply with
the amended section as proposed; therefore, no regular flexibil-
ity analysis is required.

Comments regarding the proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to John Soteriou, Interim Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768 or e-mailed to info@tcfp.texas.gov. Com-
ments will be reviewed and discussed at a future Commission
meeting.

The amendment is proposed under Texas Government Code,
Chapter 419, §419.008, which provides the Commission the au-
thority to propose rules for the administration of its powers and
duties; 8419.022, which provides the Commission the authority
to establish minimum training standards for admission to em-
ployment as fire protection personnel; and §419.032, which pro-
vides the Commission the authority to propose rules to establish
qualifications for fire protection personnel.

The proposed amendment implements Texas Government Code
8§8419.008, 419.022, and 419.032.

§451.203. Minimum Standards for Fire Officer 11 Certification.
(@) In order to be certified as a Fire Officer 1l an individual
must:

(1) hold certification as Structural Fire Protection Person-
nel, Aircraft Rescue Fire Fighting Personnel, or Marine Fire Protection
Personnel; and[;]

(2) hold Fire Officer | certification through the Commis-
sion; and

(3) hold, as a minimum, Fire Service Instructor I certifica-
tion through the Commission; and

(A) possess valid documentation of accreditation from
the International Fire Service Accreditation Congress as Fire Officer
I1; or

(B) complete a Commission-approved Fire Officer 1l
program and successfully pass the Commission examination as speci-
fied in Chapter 439 of this title (relating to Examinations for Certifica-
tion). An approved Fire Officer Il program must consist of one of the
following:

(i) completion of a Commission-approved Fire Of-
ficer Il Curriculum as specified in Chapter 9 of the Commission’s Cer-
tification Curriculum Manual;

(i) completion of an out-of-state and/or military
training program that has been submitted to the Commission for
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evaluation and found to be equivalent to or exceed the Commis-
sion-approved Fire Officer Il Curriculum; or

(iif) successful completion of 15 [48] college
semester hours consisting of the following courses or their equivalent:

() Fire Prevention Codes and Inspections, 3
semester hours;

(1) Fire and Arson Investigation | or II, 3
semester hours;

(11)  Fire Administration I, 3 semester hours;

(IV) Fire Administration Il or Company Fire Of-
ficer, 3 semester hours; and

(V) Firefighting Strategies and Tactics | or II, 3
semester hours.[; and]

[(Vl) Company Fire Officer, 3 semester hours.]

(b) Out-of-state or military training programs which are sub-
mitted to the Commission for the purpose of determining equivalency
will be considered equivalent if all competencies set forth in Chapter 9
(pertaining to Fire Officer) of the Commission’s Certification Curricu-
lum Manual are met.

(c) College courses will be considered equivalent if the course
description is substantially similar to the course description contained
in the Workforce Education Course Manual (WECM) from the Texas
Higher Education Coordinating Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104469

John Soteriou

Interim Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 936-3813

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 3. ADMINISTRATIVE
RESPONSIBILITIES OF STATE FACILITIES

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), an amendment to 83.101, concerning defini-
tions; and new 83.401, concerning training for new employees;
§3.402, concerning additional training for direct support pro-
fessionals; 83.403, concerning refresher training; and 83.404,
concerning specialized training for a forensic facility employee,
in Chapter 3, Administrative Responsibilities of State Facilities.

BACKGROUND AND PURPOSE

The purpose of the proposed amendment and new sections,
in part, is to implement Senate Bill (SB) 643, 81st Legislature,
Regular Session, 2009. SB 643 requires HHSC, on behalf of
DADS, to promulgate rules concerning annual refresher train-
ing for state supported living center (SSLC) direct care staff. SB
643 also details specific requirements for orientation training of
SSLC staff. The proposal consolidates, in Chapter 3, rules per-
taining to SSLC staff training requirements that are currently in
Chapters 4 and 5. The proposed amendments to Chapter 4 and
repeal in Chapter 5 are published elsewhere in this issue of the
Texas Register.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §3.101 provides definitions of
terms used in Chapter 3.

Proposed new §3.401 describes what content must be included
in training for new employees before employment duties are per-
formed without direct supervision.

Proposed new §3.402 describes additional training for direct
support professionals in SSLCs.

Proposed new §3.403 specifies requirements for the annual re-
fresher training for SSLC staff.

Proposed new §3.404 explains that forensic facility employees
must receive training in the service delivery system for high-risk
alleged offenders.

FISCAL NOTE

Gordon Taylor, DADS Chief Financial Officer, has determined
that, for the first five years the proposed sections are in effect,
enforcing or administering the proposed sections does not have
foreseeable implications relating to costs or revenues of state or
local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed sections will not have
an adverse economic effect on small businesses or micro-busi-
nesses, because the rules apply only to state supported living
centers, which are not small or micro-businesses.

PUBLIC BENEFIT AND COSTS

Chris Adams, DADS Assistant Commissioner for State Sup-
ported Living Centers, has determined that, for each year of the
first five years the proposed sections are in effect, the public
benefit expected as a result of enforcing the sections is having
a clear, consistent, and detailed set of training requirements to
prepare staff to handle their job responsibilities, thus promoting
individuals’ health, safety, and well being.

Mr. Adams anticipates that there will not be an economic cost to
persons who are required to comply with the proposed sections.
The proposed sections will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Diana Williams at (512) 438-3169 in DADS State Supported
Living Centers Division. Written comments on the proposal may
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be submitted to Texas Register Liaison, Legal Services-11R01,
Department of Aging and Disability Services W-615, P.O. Box
149030, Austin, Texas 78714-9030 or street address 701 West
51st St., Austin, TX 78751, faxed to (512) 438-5759; or e-mailed
to rulescomments@dads.state.tx.us. To be considered, com-
ments must be submitted no later than 30 days after the date
of this issue of the Texas Register. The last day to submit com-
ments falls on a Sunday; therefore, comments must be: (1) post-
marked or shipped before the last day of the comment period; (2)
hand-delivered to DADS before 5:00 p.m. on DADS’ last working
day of the comment period; or (3) faxed or e-mailed by midnight
on the last day of the comment period. When faxing or e-mail-
ing comments, please indicate "Comments on Proposed Rule
11R01" in the subject line.

SUBCHAPTER A. DEFINITIONS
40 TAC §3.101
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Human Resources Code, §161.021, which pro-
vides that the Aging and Disability Services Council shall study
and make recommendations to the HHSC executive commis-
sioner and the DADS commissioner regarding rules governing
the delivery of services to persons who are served or regu-
lated by DADS; and Texas Health and Safety Code, §555.024,
which provides that the HHSC executive commissioner shall
adopt rules requiring a state supported living center to provide
refresher courses to direct care employees on a regular basis.

The amendment implements Texas Government Code,
8531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code §555.024.

§3.101. Definitions.

The following words and terms, when used in this chapter (relating to
Administrative Responsibilities of State Facilities), have the following
meanings, unless the context clearly indicates otherwise:

(1) Alleged offender--An individual who was committed
or transferred to a facility:

or 46C, as a result of being charged with or convicted of a criminal
offense; or

(B) under Family Code, Chapter 55, as a result of being
alleged by petition or having been found to have engaged in delinquent
conduct constituting a criminal offense.

(2) [(D)] Allegation--A report by a person suspecting or
having knowledge that an individual has been or is in a state of abuse,
neglect, or exploitation as defined in this chapter.

(3) [(»)] Applicant--A person who has applied to be an
employee, volunteer, or unpaid professional intern.

(4) [(3)] CANRS--The client abuse and neglect reporting
system maintained by DADS Consumer Rights and Services.

(5) [4)] Child--An individual less than 18 years of age
who is not and has not been married and who has not had the disabilities
of minority removed pursuant to the Texas Family Code, Chapter 31.

(6) [€5)] Clinical practice--The demonstration of profes-
sional competence in nursing, dental, pharmacy, or medical practice as
described in the relevant chapter of the Texas Occupations Code.

(7) [£6)] Confirmed--Term used to describe an allegation
that DFPS determines is supported by a preponderance of the evidence.

(8) [€A] Contractor--A person who contracts with a fa-
cility to provide services to an individual, including an independent
school district that provides educational services at the facility.

(9) [€8)] Conviction--The adjudication of guilt for a crim-
inal offense.

(10) [9)] DADS--Department of Aging and Disability
Services.

(11) Direct support professional--An unlicensed employee
who directly provides services to an individual.

(12) [€16)] Deferred adjudication--Has the meaning given
to "community supervision” in Texas Code of Criminal Procedure,
842.12, Section 2.

(13) [(11)] DFPS--Department of Family and Protective
Services.

(14) [(22)] Director--The director of a facility or the direc-
tor’s designee.

(15)  [(23)] Employee--A person employed by DADS
whose assigned duty station is at a facility.

(16) [(4)] Facility--A state supported living center or the
ICF/MR component of the Rio Grande State Center.

(17) Forensic facility--A facility designated under Health
and Safety Code, §555.002(a) for the care of high-risk alleged offend-
ers.

(18)  [(25)] Guardian--An individual appointed and quali-
fied as a guardian of the person under the Texas Probate Code, Chapter
XII.

(19) High-risk alleged offender--An alleged offender who
has been determined by the offender’s personal support team to be at
risk of inflicting substantial physical harm to another person.

(20)  [{16)] Inconclusive--Term used to describe an allega-
tion leading to no conclusion or definite result by DFPS due to lack of
witnesses or other relevant evidence.

(21) [(27A] Individual--A person with a developmental dis-
ability receiving services from a facility.

(22)  [(28)] Mental health services provider--Has the mean-
ing assigned in the Texas Civil Practice and Remedies Code, Chapter
81.

(23)  [(29)] Peer review--A review of clinical or profes-
sional practice of a doctor, pharmacist, licensed vocational nurse, or
registered nurse conducted by his or her professional peers.

(24) Perpetrator--A person who has committed an act of
abuse, neglect, or exploitation.

(25)  [(20)] Person--Includes a corporation, organization,
governmental subdivision or agency, or any other legal entity.

(26) Personal support plan--An integrated, coherent plan
that reflects an individual’s preferences, strengths, needs, and personal
vision, as well as the protections, supports, and services the individual
will receive to accomplish identified goals and objectives.
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(27) Personal support team--An interdisciplinary team of
employees, individuals, and other persons who assess an individual’s
treatment, training, and habilitation needs and make recommendations
for services, including recommendations on whether the individual is
best served in a facility or community setting.

(28) Positive behavior support plan--A comprehensive, in-
dividualized plan that contains intervention strategies designed to mod-
ify the environment, teach or increase adaptive skills, and reduce or
prevent the occurrence of target behaviors through interventions that
build on an individual’s strengths and preferences, without using aver-
sive or punishment contingencies.

[(21) Pe#petrater—-A person who has committed an act of
abuse, neglect, or exploitation.]
(29) [€22)] Preponderance of the evidence--The greater

weight of evidence, or evidence that is more credible and convincing
to the mind.

(30) [€23)] Primary contact--The person designated as the
primary contact of an alleged victim of abuse, neglect, or exploitation,
if the alleged victim is an adult with an intellectual disability who is
unable to authorize the disclosure of protected health information and
does not have a guardian.

(31) [{24)] Registries--

(A) the Nurse Aide Registry maintained by DADS in
accordance with 40 Texas Administrative Code (TAC) §94.10 (relating
to Registry, Findings, and Inquiries); and

(B) the Employee Misconduct Registry maintained by
DADS in accordance with 40 TAC Chapter 93 (relating to Employee
Misconduct Registry (EMRY)).

(32) [£25)] Reporter--A person who reports an allegation
of abuse, neglect, or exploitation.

(33) [(26)] Retaliation--An action intended to inflict emo-
tional or physical harm or inconvenience on a person that is taken be-
cause the person has reported abuse, neglect, or exploitation, including
harassment, disciplinary action, discrimination, reprimand, threat, and
criticism.

(34) [(27)] SSLC--A state supported living center.

(35)  [€28)] Unconfirmed--Term used to describe an alle-
gation that DFPS determines is not supported by the preponderance of
evidence.

(36) [£29)] Unfounded--Term used to describe an allega-
tion that DFPS determines is spurious or patently without factual basis.

(37) Unusual incident--An event or situation that seriously
threatens the health, safety, or life of an individual.

(38) [(36)] Volunteer--A person who is not part of a visit-
ing group, who has active, direct contact with an individual, and who
does not receive compensation from DADS other than reimbursement
for actual expenses.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104529

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER D. TRAINING
40 TAC 883.401 - 3.404
STATUTORY AUTHORITY

The new sections are proposed under Texas Government
Code, 8531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Human Resources Code, §161.021,
which provides that the Aging and Disability Services Council
shall study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served
or regulated by DADS; and Texas Health and Safety Code,
8555.024, which provides that the HHSC executive commis-
sioner shall adopt rules requiring a state supported living center
to provide refresher courses to direct care employees on a
regular basis.

The new sections implement Texas Government Code,
8§531.0055, Texas Human Resources Code, §161.021, and
Texas Health and Safety Code §555.024.

§3.401. Training for New Employees.
(a) Before an employee performs employment duties without

direct supervision, a facility must provide the employee with basic ori-
entation.

(b) The focus of the basic orientation must be on:

(1) the uniqueness of the individuals with which the em-
ployee will work;

(2)  techniques for improving the quality of life and promot-
ing the health and safety of individuals; and

(3) the conduct expected of employees.

(c) The basic orientation must include instruction and infor-
mation on the following topics:

(1) the general operation and layout of the facility, includ-
ing armed intruder lockdown procedures;

(2) anintroduction to intellectual disabilities;

(3) anintroduction to autism;

(4) an introduction to mental illness and dual diagnosis;

(5) the rights of individuals as specified in 40 Texas Ad-
ministrative Code (TAC), Part 1, Chapter 4, Subchapter C, regarding
Rights of Individuals with Mental Retardation;

(6) respecting personal choices made by individuals;

(7) the safe and proper use of restraints;
(8) abuse, neglect, and exploitation of individuals;

(9) unusual incidents;
(10) illegal drug use in the workplace;

(11) workplace violence;
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(12) sexual harassment in the workplace;

(13) preventing and treating infection;

(14) responding to emergencies, including information
about first aid and cardiopulmonary resuscitation procedures;

(15) the Health Insurance Portability and Accountability

(16) the rights of facility employees.

§3.402. Additional Training for Direct Support Professionals.

(a) Before adirect support professional performs employment
duties without direct supervision, a facility must provide relevant train-
ing that covers at least the following topics to the direct support pro-
fessional:

(1) implementation of the personal support plan for each

individual with whom the direct support professional will work;

(2) prevention and management of aggressive or violent
behavior;

(3) observing and reporting changes in behavior, appear-
ance, or health of individuals;

(4) positive behavior support;

(5) emergency response;
(6) personal support plans;

(7)  self-determination;

(8) seizure safety;

(9) working with aging individuals;

(10) assisting individuals with personal hygiene;

(11) physical and nutritional management plans;

(12) home and community-based services, including the
principles of community inclusion and participation in the community
living options information process; and

(13) procedures for securing evidence following an inci-
dent of suspected abuse, neglect, or exploitation.

(b) If training on any of the following topics is relevant to
working with a particular individual, a facility must provide that train-
ing to the direct support professional before performing duties related
to that individual without direct supervision:

(1) using techniques for lifting, positioning, moving and in-
creasing mobility;

(2) assisting individuals with visual, hearing, or commu-
nication impairments or who require adaptive devices and specialized
equipment;

(3) recognizing appropriate food textures; and

(4) using proper feeding techniques to assist individuals

with meals.
§3.403.
(@) A facility must provide training on abuse, neglect, and ex-

Refresher Training.

ploitation to an employee annually.
(b) A facility must provide training on unusual incidents to an

employee every two years.

(c) A facility must provide training on the rights of individu-

als as specified in 40 TAC, Part 1, Chapter 4, Subchapter C, regarding

Rights of Individuals with Mental Retardation to a direct care profes-
sional annually and to an employee who is not a direct care professional
every two years.

(d) A facility must provide training on restraints to a direct
support professional annually.

§3.404. Specialized Training for of a Forensic Facility Employee.

Before a direct support professional performs employment duties at a
forensic facility without direct supervision, the forensic facility must
provide training regarding the service delivery system for high-risk al-
leged offenders to the direct support professional.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,

2011.

TRD-201104530

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 438-3734

¢ ¢ ¢

CHAPTER 4. RIGHTS AND PROTECTION
OF INDIVIDUALS RECEIVING MENTAL
RETARDATION SERVICES

SUBCHAPTER C. RIGHTS OF INDIVIDUALS
WITH MENTAL RETARDATION

40 TAC §4.121

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), an amendment to §4.121, concerning staff
training in rights, in Chapter 4, Rights and Protection of Individ-
uals Receiving Mental Retardation Services.

BACKGROUND AND PURPOSE

The purpose of the amendment is to remove the State Supported
Living Center (SSLC) training requirements from the Chapter 4
rules. New rules in Chapter 3, published elsewhere in this issue
of the Texas Register, incorporate the same requirements.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §4.121 deletes training require-
ments for SSLC staff.

FISCAL NOTE

Gordon Taylor, DADS Chief Financial Officer, has determined
that, for the first five years the proposed amendment is in ef-
fect, enforcing or administering the amendment does not have
foreseeable implications relating to costs or revenues of state or
local governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendment will not
have an adverse economic effect on small businesses or micro-
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businesses, because the rule applies only to SSLCs, which are
not small or micro-businesses.

PUBLIC BENEFIT AND COSTS

Chris Adams, DADS Assistant Commissioner for State Sup-
ported Living Centers, has determined that, for each year of
the first five years the amendment is in effect, the public benefit
expected as a result of enforcing the amendment is having a
clear, consistent, and detailed set of training requirements to
prepare staff to handle their job responsibilities, thus promoting
individuals’ health, safety, and well being.

Mr. Adams anticipates that there will not be an economic cost to
persons who are required to comply with the amendment. The
amendment will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Diana Williams at (512) 438-3169 in DADS State Supported
Living Centers Division. Written comments on the proposal may
be submitted to Texas Register Liaison, Legal Services-11R01,
Department of Aging and Disability Services W-615, P.O. Box
149030, Austin, Texas 78714-9030, or street address 701 West
51st St., Austin, TX 78751, faxed to (512) 438-5759; or e-mailed
to rulescomments@dads.state.tx.us. To be considered, com-
ments must be submitted no later than 30 days after the date
of this issue of the Texas Register. The last day to submit com-
ments falls on a Sunday; therefore, comments must be: (1) post-
marked or shipped before the last day of the comment period; (2)
hand-delivered to DADS before 5:00 p.m. on DADS’ last working
day of the comment period; or (3) faxed or e-mailed by midnight
on the last day of the comment period. When faxing or e-mail-
ing comments, please indicate "Comments on Proposed Rule
11R01" in the subject line.

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
8531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The amendment implements Texas Government Code,
8531.0055 and Texas Human Resources Code, §161.021.

§4.121. Staff Training in Rights.
An [A state MR facility and an] MRA must ensure that:

(1) anemployee of the [state MR faeility of] MRA who will
provide direct services and supports to an individual or will routinely
perform job duties in proximity to an individual, and the supervisor of
such an employee, receive instruction on the contents of this subchapter
before starting job duties and annually thereafter; and

(2) an employee of the [state MR faciity ef] MRA who
will not provide direct services and supports to an individual and will

not routinely perform job duties in proximity to an individual, and the
supervisor of such an employee, receive instruction on the contents of
this subchapter within two months after starting job duties and every
two years thereafter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104531

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 438-3734

¢ ¢ ¢

CHAPTER 5. PROVIDER CLINICAL
RESPONSIBILITIES--MENTAL RETARDATION
SERVICES

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability
Services (DADS), the repeal of §85.363, concerning staff train-
ing in use of restraints and 85.410, staff training in behavior
therapy, in Chapter 5, Provider Clinical Responsibilities--Mental
Retardation Facilities.

BACKGROUND AND PURPOSE

The purpose of the repeal is to delete training requirements for
State Supported Living Center (SSLC) staff currently in Chapter
5. New rules in Chapter 3, published elsewhere in this issue of
the Texas Register, incorporate the same requirements.

SECTION-BY-SECTION SUMMARY

The proposed repeal of §5.363 removes rules regarding staff
training in the use of restraint.

The proposed repeal of 85.410 removes rules regarding staff
training in behavior therapy.

FISCAL NOTE

Gordon Taylor, DADS Chief Financial Officer, has determined
that, for the first five years the proposed repeal is in effect, en-
forcing or administering the repeal does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed repeal will not have
an adverse economic effect on small businesses or micro-busi-
nesses, because the rules apply only to SSLCs, which are not
small or micro-businesses.

PUBLIC BENEFIT AND COSTS

Chris Adams, DADS Assistant Commissioner for State Sup-
ported Living Centers, has determined that, for each year of
the first five years the amendment is in effect, the public benefit
expected as a result of enforcing the amendment is having a
clear, consistent, and detailed set of training requirements to

PROPOSED RULES November 4, 2011 36 TexReg 7499


mailto:rulescomments@dads.state.tx.us

prepare staff to handle their job responsibilities, thus promoting
individuals’ health, safety, and well being.

Mr. Adams anticipates that there will not be an economic cost to
persons who are required to comply with the amendment. The
amendment will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, 82007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Diana Williams at (512) 438-3169 in DADS State Supported
Living Centers Division. Written comments on the proposal may
be submitted to Texas Register Liaison, Legal Services-11R01,
Department of Aging and Disability Services W-615, P.O. Box
149030, Austin, Texas 78714-9030, or street address 701 West
51st St., Austin, TX 78751, faxed to (512) 438-5759; or e-mailed
to rulescomments@dads.state.tx.us. To be considered, com-
ments must be submitted no later than 30 days after the date
of this issue of the Texas Register. The last day to submit com-
ments falls on a Sunday; therefore, comments must be: (1) post-
marked or shipped before the last day of the comment period; (2)
hand-delivered to DADS before 5:00 p.m. on DADS’ last working
day of the comment period; or (3) faxed or e-mailed by midnight
on the last day of the comment period. When faxing or e-mail-
ing comments, please indicate "Comments on Proposed Rule
11R01" in the subject line.

SUBCHAPTER H. USE OF RESTRAINT IN
STATE MENTAL RETARDATION FACILITIES
40 TAC §5.363

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Department of Aging and Disability Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
8531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The repeal implements Texas Government Code, §531.0055,
and Texas Human Resources Code, §161.021.

85.363. Staff Training in the Use of Restraint.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104532

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 438-3734

¢ ¢ ¢

SUBCHAPTER I. BEHAVIOR THERAPY IN
STATE MENTAL RETARDATION FACILITIES

40 TAC §5.410

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Department of Aging and Disability Services Commission or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin, Texas.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
8531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; and Texas Human Resources Code, §161.021, which
provides that the Aging and Disability Services Council shall
study and make recommendations to the HHSC executive
commissioner and the DADS commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by DADS.

The repeal implements Texas Government Code, §531.0055,
and Texas Human Resources Code, 8161.021.

8§5.410. Staff Training in Behavior Therapy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104533

Kenneth L. Owens

General Counsel

Department of Aging and Disability Services

Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 438-3734

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 3. AUTOMOBILE BURGLARY
AND THEFT PREVENTION AUTHORITY

CHAPTER 57. AUTOMOBILE BURGLARY
AND THEFT PREVENTION AUTHORITY

43 TAC §57.48

The Automobile Burglary and Theft Prevention Authority
(ABTPA) proposes an amendment to 43 TAC 857.48, con-
cerning guidelines for insurers in calculating the statutory fee
required by Texas Civil Statutes, Article 4413(37). The proposed
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amendment will change the address of the Texas Comptroller
of Public Accounts.

Charles Caldwell, Director, has determined that for each year of
the first five years that the section, as amended, will be in effect,
there may be fiscal implications to state government, but not lo-
cal governments, as a result of enforcing or administering the
section. It is anticipated that for the first five years the fiscal im-
pact of the proposed amendment is estimated to be $1,251,000
between 2012 and 2016, according to information provided by
the Comptroller of Public Accounts. The amendment would in-
crease the Automobile Burglary and Theft Prevention Authority
fee paid by insurers from $1 to $2 per motor vehicle year of insur-
ance. This fee increase is required pursuant to House Bill (HB)
1541, 82nd Regular Legislative Session. It is assumed that the
fee increase would have no effect on the number of motor vehi-
cle policies issued, delivered, or renewed. Estimates of revenue
generated from the increased fee are based on the Comptroller
of Public Accounts.

Mr. Caldwell has also determined that the public will benefit by
the amendment further ensuring that the fee is applied and col-
lected.

Comments on the proposal may be submitted to Charles Cald-
well, Director, Automobile Burglary and Theft Prevention Author-
ity, 4000 Jackson Avenue, Austin, Texas 78731, for a period of
30 days following publication in this issue of the Texas Register.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 4413(37), §6(a), which the ABTPA interprets as authorizing it
to adopt rules implementing its statutory powers and duties, and
Government Code §2110.008, which authorizes the ABTPA to
change the amount of the assessment fee.

The following are the statutes, articles, or codes affected by the
amendment of 857.48: Texas Civil Statutes, Article 4413(37),
86(a), and Government Code §2110.008.

§57.48. Motor Vehicle Years of Insurance Calculations.

(@) Each insurer, in calculating the fees established by Texas
Civil Statutes, Article 4413(37), §10, shall comply with the following
guidelines:

(1) The single statutory fee of $2.00 [$1-00] is payable on
each motor vehicle for which the insurer provides insurance coverage

during the calendar year regardless of the number of policy renewals;
and

(2) When more than one insurer provides coverage for a
motor vehicle during the calendar year, each insurer shall pay the statu-
tory fee for that vehicle.

(3) "Motor vehicle" as referred to in Texas Civil Statutes,
Article 4413(37), §10(2), means motor vehicle as defined by the Insur-
ance Code, Article 5.01(e). This definition shall be used when calcu-
lating the fees under this section.

(4) All motor vehicle or automobile insurance policies as
defined by Insurance Code, Article 5.01(e), covering a motor vehicle
shall be assessed the $2.00 [$1.00] fee except mechanical breakdown
policies, garage liability policies, nonresident policies and policies pro-
viding only non-ownership or hired auto coverages.

(b) The Texas Automobile Burglary and Theft Prevention Au-
thority Assessment Report form and Instructions for the Computation
of the Automobile Burglary and Theft Prevention Authority Assess-
ment of the Comptroller of Public Accounts are adopted by reference.
The form and instructions are available from the Comptroller of Public
Accounts, Tax Administration, P.O. Box 149356 [111 East Seventeenth
Street], Austin, Texas 78714-9356 [78774]. Each insurer shall use this
form and follow these instructions when reporting assessment informa-
tion to the Comptroller.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 19,
2011.

TRD-201104430

Charles Caldwell

Director

Automobile Burglary and Theft Prevention Authority
Earliest possible date of adoption: December 4, 2011
For further information, please call: (512) 374-5101

¢ ¢ ¢
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‘COITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 7. BANKING AND SECURITIES

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

SUBCHAPTER H. INVESTMENTS

7 TAC §91.801

The Credit Union Department withdraws the proposed amend-
ment to §91.801 which appeared in the July 1, 2011, issue of the
Texas Register (36 TexReg 4062).

Filed with the Office of the Secretary of State on October 24,

2011.

TRD-201104537

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: October 24, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specified in

the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 7. BANKING AND SECURITIES

PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 25.
CONTRACTS

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to §25.17 and §25.19, concerning the prepaid fu-
neral contract guaranty fund, §25.24, concerning examination
fees, and 825.41, concerning consumer complaints. The de-
partment also adopts the repeal of 8§25.51 - 25.59, concerning
investment of prepaid funeral contract trust funds. The amend-
ments and repeal are adopted without changes to the proposed
text as published in the September 2, 2011, issue of the Texas
Register (36 TexReg 5535).

House Bill 3004 (HB 3004), 82nd Texas Legislature, 2011,
amended Subchapter H of Chapter 154 of the Finance Code
regarding the Prepaid Funeral Guaranty Fund (Guaranty Fund).
The amendments to Chapter 154 extend guaranty fund cover-
age to the performance of third party funeral providers under
prepaid funeral benefit contracts purchased after the effective
date of HB 3004. The amendments to §25.17 and 825.19 revise
the language to reflect this statutory change.

PREPAID FUNERAL

Section 25.17(a) is amended to note the statutory change that
broadened coverage of the Guaranty Fund to third party funeral
providers. In addition, language is added to subsection (a) to
clarify that the Guaranty Fund is composed of two separate ac-
counts--one for trust-funded contracts and one for insurance-
funded contracts. Section 25.17(e) is amended to delete the
requirement that the Guaranty Fund Advisory Council (Council)
meet at least annually. The purpose of the Council is to su-
pervise the operation and maintenance of the Guaranty Fund.
When there are no claims or other business to be addressed by
the Council, there is no need for the group to meet. This require-
ment, which was imposed by rule, is deleted to avoid unneces-
sary costs. Meetings of the Council will be scheduled as needed
and may be held less than annually.

Section 25.19(a)(4) describes claims that are not eligible for pay-
ment from the Guaranty Fund and is revised to reflect the ex-
panded coverage of third party funeral provider obligations. The
amendment to §25.19(b)(5) adds the requirement that a permit
holder provide to the Council the information required by Finance
Code §154.3595(c) when the permit holder is unable to locate a
substitute funeral provider. This information will assist the Coun-
cil in finding a funeral provider to provide contract services.

The amendments to §25.24 conform the method of calculating
examination fees for prepaid funeral contract permit holders to

those of other businesses regulated by the department’s Spe-
cial Audits Division and establish parameters for permittees to
respond to consumer complaints.

Prepaid funeral benefits sellers pay for regular examinations
through an annual assessment based on the number of out-
standing contracts as reflected on their most recent annual
report. Examinations that are in addition to the annual exami-
nation are addressed in §25.24(b)(2) and (3), which currently
provide for a fee of $600 per day for each examiner, plus
related travel expenses. These additional examinations may
be required when a permit holder has received a less than
satisfactory risk rating or is subject to a formal enforcement
proceeding or order. The Commissioner may also require an
additional examination to safeguard the interests of purchasers
and beneficiaries and to efficiently enforce applicable law.

Previously, fees for additional and new examinations were cal-
culated using the $600 per day for each examiner formula and
then prorated when less than a full day is spent on an examina-
tion. These types of examinations typically take 8 hours or less to
complete. The amendments to §25.24 change the fees for these
examinations from $600 per day for each examiner to $75 per
hour for each examiner. Related travel expenses will continue to
be charged in addition to this per hour rate. This reimbursement
method more closely describes the current practice. The fee of
$75 per hour for each examiner is equivalent to the previous fee
of $600 per day for each examiner.

Similar changes have been adopted to the rules that set exam-
ination fees for perpetual care cemeteries and money services
businesses. This will allow for consistent examination fees for
all industries that the department’'s Special Audits Division ex-
amines.

A change is adopted in Figure: 7 TAC §25.24(b)(1) to correct a
typographical error.

The amendment to §25.24(c)(1) clarifies the department’s cur-
rent practice of decreasing the annual assessment if the com-
missioner determines a lesser amount is adequate to administer
Finance Code Chapter 154.

The amendment to §25.41 requires prepaid funeral benefit per-
mittees to respond to consumer complaints in the same manner
that 826.12 of this title requires holders of certificates to operate
a perpetual care cemetery to respond. Prepaid funeral permit
holders are in fact responding to complainants in writing, but the
department cannot enforce such a requirement because there
is no rule requiring written responses or setting deadlines. The
amendment adds definitions of the terms "consumer complaint"
and "department" and requires the permittee to respond within
30 days of receiving the complaint. The amendment states what
must be included in the response and reiterates that the permit-
tee must keep records of the complaints. If the complaint was
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forwarded to the permittee from the department, the amendment
requires the permittee to send the department a copy of its re-
sponse.

House Bill 2393, 80th Texas Legislature, 2007 amended Sub-
chapter F of Chapter 154 to apply the standards set out in the
Uniform Prudent Investor Act, Texas Property Code Chapter 117
to investment of trust funds related to prepaid funeral benefits.
As a result of this statutory change, Subchapter C of Chapter 25
(8825.51 - 25.59), which addresses the investment of prepaid
funeral trust funds, is no longer needed and these sections have
been deleted.

The department received no comments regarding the proposed
amendments and repeals.

SUBCHAPTER B. REGULATION OF
LICENSES

7 TAC 8§825.17, 25.19, 25.24, 25.41

The amendments are adopted pursuant to Finance Code, Sub-
chapter H, Chapter 154, which requires the commission by rule
to establish and the department to maintain a guaranty fund to
guarantee the performance of prepaid funeral benefits contracts
by sellers and funeral providers; Finance Code, §154.051(b)(1),
which provides that the finance commission may adopt reason-
able rules concerning fees to defray the cost of administering
this chapter; Finance Code, §154.051(b)(2), which provides
that the commission may adopt reasonable rules concerning
the keeping of records relating to the sale of prepaid funeral
benefits; Finance Code, §154.051(b)(5), which provides that
the finance commission may adopt reasonable rules concerning
any other matter relating to the enforcement and administration
of this chapter; Finance Code §154.051(c), which prohibits the
department from maintaining unnecessary fund balances and
requires fee amounts to be set accordingly; Finance Code,
§154.053(a), which requires permit holders to maintain records
as required by rule of the commission; and Finance Code,
8154.054(a), which requires the commissioner to impose an
examination fee in an amount set by the commission under
8154.051 and based on the seller’s total outstanding contracts.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104494

A. Kaylene Ray

General Counsel

Texas Department of Banking

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢
SUBCHAPTER C. INVESTMENT OF TRUST
FUNDS

7 TAC 8825.51 - 25.59

The repeal is adopted pursuant to Finance Code, §154.256,
which requires the trustee of a prepaid funeral benefits trust to

be held to the standard of duty of a trustee under the Texas
Trust Code and 8154.258, which requires the trustee of a
prepaid funeral benefits trust to invest and manage trust assets
in accordance with the Uniform Prudent Investor Act (Chapter
117, Texas Property Code).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104495

A. Kaylene Ray

General Counsel

Texas Department of Banking

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

CHAPTER 26. PERPETUAL CARE

CEMETERIES
7 TAC 8§826.1, 26.2, 26.4

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to §26.1, concerning fees required to operate a
perpetual care cemetery, §26.2, concerning what records are re-
quired to be maintained, and §26.4, concerning when a burial
marker or monument must be ordered and set, without changes
to the proposed text as published in the September 2, 2011, is-
sue of the Texas Register (36 TexReg 5538).

House Bill 2495, 82nd Texas Legislature, 2011 (HB 2495),
amended Chapters 711 and 712 of the Health and Safety Code.
The adopted amendments to §826.1, 26.2 and 26.4 conform
the rules to these statutory changes. Additional amendments to
§26.1 change the method of calculating examination fees.

Section 26.1 sets out the fees that must be paid to operate a per-
petual care cemetery. Amendments to §26.1(b)(1) and (2) are
made to reflect changed terminology and changed citations to
Chapter 712 of the Health and Safety Code. Section 26.1(b)(3)
is a new provision that establishes a late fee, which was autho-
rized by Health and Safety Code §712.0039(b)(2). The remain-
ing paragraphs of §26.1(b) were accordingly renumbered as was
the related figure.

Section 26.1(b)(5) and (d)(1) change the formula for calculating
the fee for examinations of new perpetual care cemetery cer-
tificate holders and the fee for extra examinations of perpetual
care cemeteries. Until May 5, 2011, these examination fees had
been set by §26.1 at $600 per day per examiner. The rule was
amended to tie these perpetual care cemetery examination fees
to the fee charged for specialty examinations of other entities
under 83.36(h) of this title (currently also set at $600 per day
per examiner). This change was based on the premise that the
resources necessary for all examinations performed by depart-
ment examiners are similar and when one changed the other
should change also. However, as the department continued to
evaluate the examination fee for other entities under §83.36(h),
it determined that although similar, the cost to examine these
other entities is not the same as the cost to examine perpetual
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care cemeteries. Therefore, the department has determined that
the rates should be set separately.

Previously, the fee for new and additional perpetual care ceme-
tery examinations was $600 per day for each examiner. It has
been the department’s practice to prorate the fee when less than
a full day is spent on a perpetual care cemetery examination.
These types of examinations typically take 8 hours or less to
complete. The amendments change the fee for these perpetual
care cemetery examinations from $600 per day for each exam-
iner to $75 per hour for each examiner. Related travel expenses
will continue to be charged in addition to this hourly rate. This
reimbursement method more closely describes the current prac-
tice. The adopted examination fee of $75 per hour for each ex-
aminer is equivalent to the previous fee of $600 per day for each
examiner.

The amendment to 826.1(c)(1) clarifies the department’s cur-
rent practice of decreasing the annual assessment if the com-
missioner determines a lesser amount is needed to administer
Health and Safety Code Chapter 712.

Similar changes were adopted to the rules that set examination
fees for money services businesses and prepaid funeral contract
sellers. This will allow for consistent examination fees for all
industries examined by the department’s Special Audits Division.

The amendment to §26.2(b)(1)(A) clarifies what financial infor-
mation a certificate holder must maintain. HB 2495 included new
Health and Safety Code §712.0037, which requires a certificate
holder to renew its certificate of authority annually. Previously
there was no renewal requirement. Section 712.0037(a)(2) re-
quires the certificate holder to demonstrate that it meets the qual-
ifications for holding a certificate. Those qualifications are set
out in §712.0034(b). One of those qualifications is that the cer-
tificate holder has a financial condition that warrants the public’s
confidence. The department has determined that it must review
a current balance sheet and income statement to ensure that the
certificate holder’s financial condition is sound.

The amendment to 826.2(b)(1)(K) reflects the addition of new
requirements regarding lawn crypts to Chapter 711 of the Health
and Safety Code. The amendment to §26.2(c)(2) adds citations
to new statutory sections of Chapter 712 of the Health and Safety
Code that broaden the department’s enforcement powers.

The amendment to §26.4 changes the statutory citations in sub-
section (a)(2) to reflect changes made to Health and Safety Code
§711.002.

The department received no comments regarding the proposed
amendments.

The amendments are adopted pursuant to Health and Safety
Code §711.012(a), which authorizes the Finance Commission
to adopt rules to enforce and administer §711.061 of the Health
and Safety Code; Health and Safety Code §712.0037(a)(1),
which authorizes the Finance Commission to adopt a rule
establishing an annual renewal fee; Health and Safety Code
§712.0037(b)(2), which authorizes the Finance Commission
to adopt a late fee for renewing certificate holders; Health
and Safety Code §712.008(a), which authorizes the Finance
Commission to adopt rules to enforce and administer Chapter
712, including rules establishing fees to defray the costs; Health
and Safety Code 8§712.042, which authorizes the Finance
Commission to adopt a rule setting an annual assessment fee
to defray the cost of administering Chapter 712; and Health
and Safety Code §712.044(b), which authorizes the Finance

Commission to adopt a rule setting a fee for examinations under
Chapter 712.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104496

A. Kaylene Ray

General Counsel

Texas Department of Banking

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

CHAPTER 27. APPLICATIONS
7 TAC 827.1

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to 827.1, concerning notices to applicants; appli-
cation processing times; and appeals related to prepaid funeral
benefits contracts and perpetual care cemeteries, without
changes to the proposed text as published in the September 2,
2011, issue of the Texas Register (36 TexReg 5540).

The amended rule allows the department more time to review
applications to determine whether they are complete and, if nec-
essary, to specify additional information needed. The amend-
ments also delete excess verbiage.

Previously, 827.1 required the department to give notice to ap-
plicants for prepaid funeral sellers permits and certificates of au-
thority to operate perpetual care cemeteries within ten calendar
days of whether their applications are complete or deficient. If
the application is deficient, the department must specify what
additional information is required. Over the years, applications
in these areas have become more complex and require more
comprehensive review. Ten calendar days does not give the de-
partment adequate time to review and specify what additional
information is required.

Amended 827.1(a) increases from ten calendar days to ten busi-
ness days the department’s time to review and either accept an
application for filing or notify the applicant of additional informa-
tion required. Amended §27.1(a) also deletes excess verbiage.

The department received ho comments regarding the proposed
amendments.

The amendments are adopted pursuant to Finance Code
8154.051(b), which authorizes the commission to adopt rea-
sonable rules relating to the enforcement and administration of
Finance Code Chapter 154, Prepaid Funeral Services; Finance
Code §154.101, which requires a person to hold a permit to sell
prepaid funeral benefits; Health and Safety Code §712.0032,
which requires a corporation to hold a certificate of authority
issued under Chapter 712 to operate a perpetual care cemetery;
Health and Safety Code §712.0033, which requires a corpo-
ration to apply to the department for a certificate of authority;
and Health and Safety Code §712.008, which authorizes the
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commission to adopt rules to enforce and administer Chapter
712.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104497

A. Kaylene Ray

General Counsel

Texas Department of Banking

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

CHAPTER 33. MONEY SERVICES
BUSINESSES
7 TAC 8§33.27

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), adopts
amendments to 833.27, concerning Money Services Businesses
(MSB) licensing fees, without changes to the proposed text as
published in the September 2, 2011, issue of the Texas Register
(36 TexReg 5541).

The amended rule changes the way the fee for certain MSB ex-
aminations are calculated.

MSB licensees pay for regular examinations through an annual
assessment based on the amount of the MSB'’s total transactions
for a year. Examinations that are in addition to the annual exam-
ination are addressed in §33.27(h)(2), (3), and (5) which provide
for a fee of $600 per day for each examiner plus related travel
expenses. These additional examinations are required when a
violation of the Finance Code or a Commissioner directive has
occurred, for new license holders that have not yet filed their first
annual renewal report, and when the Commissioner determines
it is necessary to conduct an on-site examination of an autho-
rized delegate. When an investigation is necessary during the
license application process, a similar fee is charged as set out
in §33.27(d)(1)(A).

Previously, fees for additional examinations and investigations
were calculated using the $600 per day for each examiner for-
mula and then prorated when less than a full day is spent on an
examination. These types of examinations and investigations
typically take 8 hours or less to complete. The amendments
change the fees for these examinations and investigations from
$600 per day for each examiner to $75 per hour for each ex-
aminer. Related travel expenses will continue to be charged in
addition to this per hour rate. This reimbursement method more
closely describes the current practice. The adopted fee of $75
per hour for each examiner is equivalent to the previous fee of
$600 per day for each examiner.

Similar changes have been adopted to the rules that set exam-
ination fees for perpetual care cemeteries and prepaid funeral
contract sellers. This allows for consistent examination fees for
all industries that the department’s Special Audits division exam-
ines.

The department received no comments regarding the proposed
amendments.

The amendments are adopted pursuant to Finance Code
§151.102, which authorizes the commission to adopt rules to
administer and enforce Finance Code Chapter 151.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104498

A. Kaylene Ray

General Counsel

Texas Department of Banking

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
SAVINGS AND MORTGAGE LENDING

CHAPTER 80. TEXAS RESIDENTIAL
MORTGAGE LOAN ORIGINATOR
REGULATIONS

The Finance Commission of Texas (the Commission), on be-
half of the Texas Department of Savings and Mortgage Lend-
ing (the Department), adopts the repeal of 7 TAC Chapter 80,
8880.1 - 80.7; and amendments to §880.9, 80.13 - 80.15, 80.20 -
80.23, 80.301 - 80.305, and 80.307, concerning Texas Residen-
tial Mortgage Loan Originator Regulations. The amendments to
§880.20, 80.303 - 80.305, and 80.307 are adopted with changes
to the proposed text as published in the September 2, 2011,
issue of the Texas Register (36 TexReg 5542). The repeal of
8880.1 - 80.7; and amendments to 8880.9, 80.13 - 80.15, 80.21
- 80.23, 80.301, and 80.302 are adopted without changes and
will not be republished.

In general the purpose of the repeal and amendments is to im-
plement the provisions of Senate Bill 1124 as passed by the 82nd
Legislature. Additional purposes of the repeal and amendments
is to conform the rules to the Department’s current practices, to
reconcile language in the rules to statutory language, and to add
clarification when needed.

The 30-day comment period ended October 2, 2011, and no
comments were received on the proposal.

SUBCHAPTER A. LICENSING
7 TAC 8§880.1 - 80.7

The repeal is adopted pursuant to Texas Finance Code §11.306,
which authorizes the Finance Commission of Texas to adopt
mortgage broker rules as provided by Chapter 156 of the Act,
and under Texas Finance Code §156.102 which authorizes the
Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
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rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the repeal are contained in
Texas Finance Code Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104559

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER B. PROFESSIONAL CONDUCT

7 TAC 880.9

The amendments are adopted pursuant to Texas Finance Code
§11.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code §156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104560

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER C. ADMINISTRATION AND
RECORDS

7 TAC 8§880.13, §80.14

The amendments are adopted pursuant to Texas Finance Code
811.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code §156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-

gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104561

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER D. COMPLAINTS AND
INVESTIGATIONS
7 TAC 880.15

The amendments are adopted pursuant to Texas Finance Code
§11.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code §156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code, Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104562

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

L4 ¢ ¢
SUBCHAPTER I. INSPECTIONS AND
INVESTIGATIONS
7 TAC §80.20, §80.21

The amendments are adopted pursuant to Texas Finance Code
§11.306, which authorizes the Finance Commission of Texas to
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adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code §156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

§80.20.

(@) The Commissioner, operating through the Department staff
and such others as the Commissioner may from time to time desig-
nate, will conduct periodic examinations of Residential Mortgage Loan
Originators as the Commissioner deems necessary.

Examinations.

(b) Except when the Department determines that giving ad-
vance notice would impair the examination, the Department will give
the qualified individual of the mortgage company advance notice of
each examination. Such notice will be sent to the qualified individual’s
address of record or e-mail address on file with the Department and will
specify the date on which the Department’s examiners are scheduled to
begin the examination. Failure of the qualified individual to actually
receive the notice will not be grounds for delay or postponement of
the examination. The notice will include a list of the documents and
records the qualified individual should have available for the examiner
to review.

(c) Examinations will be conducted to determine compliance
with the Act and will specifically address whether:

(1) All persons conducting residential mortgage loan orig-
ination activities are properly licensed;

(2) All locations at which such activities are conducted are
properly licensed;

(3) Allrequired books and records are being maintained in
accordance with 880.13 of this chapter (relating to Books and Records);

(4) Legal and regulatory requirements applicable to li-
censees are being properly followed; and

(5) Such other matters as the Commissioner may deem nec-
essary or advisable to carry out the purposes of the Act.

(d) The Commissioner may require reimbursement in an
amount not to exceed $325 for each examiner a day for on-site exam-
ination or investigation of a Residential Mortgage Loan Originator if
records are located out of state or if the review is considered necessary
beyond the routine examination process.

(e) The examiner will review a sample of Residential Mort-
gage Loan Files identified by the examiner and randomly selected from
the mortgage company’s residential mortgage transaction log. The ex-
aminer may expand the number of files to be reviewed if, in his or her
discretion, conditions warrant.

(f) The examiner may require a residential mortgage loan orig-
inator or mortgage company at their own cost, to make copies of loan
files or such other books and records as the examiner deems appropri-
ate for the preparation of or inclusion in the examination report.

(9) The work papers, compilations, findings, reports, sum-
maries, and other materials, in whatever form, relating to an examina-
tion conducted under this section, shall be maintained as confidential
except as required or expressly permitted by law.

(h) Failure of a residential mortgage loan originator or mort-
gage company to cooperate with an examination or failure to grant the

examiner access to books, records, documents, operations, and facili-
ties of the residential mortgage loan originator or mortgage company
will subject the residential mortgage loan originator or mortgage com-
pany to enforcement actions by the Commissioner, including, but not
limited to, administrative penalties.

(i) Whenever the Department must travel out-of-state to
conduct an examination of a residential mortgage loan originator
or mortgage company because that mortgage company maintains
required records at a location outside of the state, the mortgage
company will be required to reimburse the Department for the actual
cost the Department incurs in connection with such out-of-state travel
including, but not limited to, transportation, lodging, meals, employee
travel time, telephone and FAX communication, courier service and
any other reasonably related costs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104563

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER J. FORMS
7 TAC 880.22

The amendments are adopted pursuant to Texas Finance Code
§11.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code 8156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104564

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢
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SUBCHAPTER K. MORTGAGE CALL
REPORTS
7 TAC 880.23

The amendments are adopted pursuant to Texas Finance Code
§11.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code §156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104565

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER L. LICENSING
7 TAC §880.301 - 80.305, 80.307

The amendments are adopted pursuant to Texas Finance Code
811.306, which authorizes the Finance Commission of Texas to
adopt mortgage broker rules as provided by Chapter 156 of the
Act, and under Texas Finance Code 8156.102 which authorizes
the Commissioner of the Texas Department of Savings and Mort-
gage Lending, subject to review and compliance with the direc-
tives of the Finance Commission of Texas, to adopt and enforce
rules necessary for the intent of or to ensure compliance with the
Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 156.

§80.303.

(@) Applications for Residential Mortgage Loan Originator li-
censes must be submitted through the Nationwide Mortgage Licensing
System and Registry and must be on the prescribed application forms.

Licensing - General.

(b) Applications for company or organization licensure must
be submitted through the Nationwide Mortgage Licensing System and
Registry and must be on the prescribed application forms.

(c) An application, notice, or any other filing with the Depart-
ment will only be deemed submitted if it is complete. A filing is com-
plete only if all required supporting documentation is included and only
if all required fees have been received by the Department. If an appli-
cant fails to provide to the Department any information or supplemental
documentation within 30 days from the date of request, the application
may be deemed withdrawn.

(d) All licenses issued shall be valid for a term of not more
than one year from the date of issuance and shall expire on December
31st of the year issued.

(e) If the Commissioner determines that the completion of an
application for a license required by the Act will be delayed signifi-
cantly due to the need for additional information to render the appli-
cation complete and the Commissioner has determined that there is no
reason to believe, based on the facts and circumstances known, that the
application will be denied, the Commissioner may, in his or her sole
discretion, issue a provisional license. A provisional license issued un-
der this subsection:

(1) may contain such limitations and restrictions as the
Commissioner determines are reasonably necessary or appropriate to
further the purposes of the Act;

(2) issubject to revocation for any of the grounds set forth
in §156.303 of the Act;

(3) issubjectto revocation if the Commissioner determines
that any facts or circumstances exist which would have constituted
grounds for denial of the application; and

(4) may be revoked if the Commissioner discovers that the
applicant has made a misrepresentation relating to the applicant’s qual-
ifications for a loan officer license, has violated this chapter, or does not
meet the qualifications for a provisional loan officer license. The revo-
cation of a provisional loan officer license is not subject to appeal.

(f) Alicense or registration applicant may be issued an inactive
license if the applicant completes the promulgated application form
and complies with all requirements of the license with the exception
of having an active sponsoring entity. The license can be converted to
an active license within the license period following the submission and
processing of information regarding an active sponsor. If the inactive
license is not renewed within the statutory timeframes, the license will
expire.

(g) A licensee or registrant may renew his/her license while
inactive. An individual may either provide sponsorship information to
convert the license to an active license or may continue to be licensed
as "inactive.”

(h) The fees for the application or for the renewal of a licensee
or registrant shall be established by the Commissioner. The amount of
the fees may be modified upon not less than 30 days advance notice
posted on the Department’s website. Fees are nonrefundable and non-
transferable.

(i) The Department is limited to those specific license and reg-
istration status codes available through the Nationwide Mortgage Li-
censing System and Registry (NMLS). The NMLS maintains a website
that contains the specific status codes available and their definitions.
The available status codes changed by the Department are reflected in
the person’s license or registration record on the NMLS and on the
NMLS Consumer Access website and are used in place of a Depart-
ment-issued paper license.

880.304. Qualifications for Obtaining Licenses.

(@) Mortgage Company Licenses. In order to be issued a Mort-
gage Company License, the applicant must:

(1) submit a completed application together with the pay-
ment of applicable fees through the Nationwide Mortgage Licensing
System and Registry;

(2) designate a control person(s) for the company through
the Nationwide Mortgage Licensing System and Registry;
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(3) designate an individual licensed by the Department as
a Residential Mortgage Loan Originator as its qualifying individual;

(4) submita completed branch application through the Na-
tionwide Mortgage Licensing System and Registry for each branch of-
fice that engages in residential mortgage loan activity on residential
real estate located in Texas;

(5) not be in violation of the Act, a rule adopted under this
chapter, or any order previously issued to the applicant by the Com-
missioner;

(6) have the company name or assumed name properly
filed with either the Texas Secretary of State or with the appropriate
County Clerk’s office;

(7) maintain a physical office in the state of Texas; and

(8) provide other information required by the Commis-
sioner which may include financial statements.

(b) Mortgage Company Residential Mortgage Loan Origina-
tor Licenses. In order to be issued a license as a Mortgage Com-
pany Residential Mortgage Loan Originator, an individual must submit
a completed application through the Nationwide Mortgage Licensing
System and Registry together with the payment of applicable fees and
must establish to the satisfaction of the Commissioner that:

(1) the applicant has not had a residential mortgage loan
originator license revoked in any governmental jurisdiction;

(2) the applicant is not in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
applicant by the Commissioner;

(3) the applicant has not been convicted of, or pled guilty
or no contest to, a felony in a domestic, foreign, or military court during
the seven-year period preceding the date of the application;

(4) at any time preceding the date of the application, the
applicant has not been convicted of, or pled guilty or no contest to, a
felony in a domestic, foreign, or military court involving fraud, dishon-
esty, breach of trust, or money laundering;

(5) the applicant demonstrates the financial responsibility,
good moral character, and general fitness necessary to operate in an
honest, trustworthy, fair, and efficient manner as a Residential Mort-
gage Loan Originator under the Act;

(6) the applicant has successfully completed at least 20
hours pre-licensing education courses approved by the Nationwide
Mortgage Licensing System and Registry;

(7) the applicant has passed both the state component and
the national component of a written test that meets the requirements of
Finance Code §180.057;

(8) the applicant has paid a Recovery Fund fee as required
by Finance Code 8156.502(a); and

(9) the applicant is a citizen of the United States or a law-
fully admitted alien.

(c) Credit Union Subsidiary Organization Licenses. In order
to be issued a Credit Union Subsidiary Organization License under the
Act, an applicant must:

(1) submit a completed application together with the pay-
ment of applicable fees through the Nationwide Mortgage Licensing
System and Registry;

(2) designate a control person(s) for the organization
through the Nationwide Mortgage Licensing System and Registry;

(3) designate an individual licensed by the Department as
a Residential Mortgage Loan Originator under the Act as its qualifying
individual;

(4) submitacompleted branch application through the Na-
tionwide Mortgage Licensing System and Registry for each branch of-
fice that engages in residential mortgage loan activity on residential
real estate located in Texas; and

(5) not be in violation of the Act, a rule adopted under this
chapter, or any order previously issued to the applicant by the Com-
missioner.

(d) Credit Union Subsidiary Organization Residential Mort-
gage Loan Originator Licenses. In order to be issued a license as
a Credit Union Subsidiary Organization Residential Mortgage Loan
Originator, an individual must submit a completed application through
the Nationwide Mortgage Licensing System and Registry together with
the payment of applicable fees and must establish to the satisfaction of
the Commissioner that:

(1) the applicant has not had a residential mortgage loan
originator license revoked in any governmental jurisdiction;

(2) the applicant is not in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
applicant by the Commissioner;

(3) the applicant has not been convicted of, or pled guilty
or no contest to, a felony in a domestic, foreign, or military court during
the seven-year period preceding the date of the application;

(4) at any time preceding the date of the application, the
applicant has not been convicted of, or pled guilty or no contest to, a
felony in a domestic, foreign, or military court involving fraud, dishon-
esty, breach of trust, or money laundering;

(5) the applicant demonstrates the financial responsibility,
good moral character, and general fitness necessary to operate in an
honest, trustworthy, fair, and efficient manner as a Residential Mort-
gage Loan Originator under the Act;

(6) the applicant has successfully completed at least 20
hours pre-licensing education courses approved by the Nationwide
Mortgage Licensing System and Registry;

(7) the applicant has passed both the state component and
the national component of a written test that meets the requirements of
Finance Code §180.057;

(8) the applicant has paid a Recovery Fund fee as required
by Finance Code §156.502(a); and

(9) the applicant is a citizen of the United States or a law-
fully admitted alien.

(e) Auxiliary Mortgage Loan Activity Company License. In
order to be issued an Auxiliary Mortgage Loan Activity Company Li-
cense under the Act, the applicant must:

(1) submit a completed application together with the pay-
ment of applicable fees through the Nationwide Mortgage Licensing
System and Registry;

(2) designate a control person(s) for the company through
the Nationwide Mortgage Licensing System and Registry;

(3) designate an individual licensed by the Department as
a Residential Mortgage Loan Originator under the Act as its qualifying
individual; and
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(4) notbe in violation of the Act, a rule adopted under this
chapter, or any order previously issued to the applicant by the Com-
missioner.

(f) Auxiliary Mortgage Loan Activity Residential Mortgage
Loan Originator License. In order to be issued a license as an Auxiliary
Mortgage Loan Activity Residential Mortgage Loan Originator, an in-
dividual must submit a completed application through the Nationwide
Mortgage Licensing System and Registry together with the payment of
applicable fees and must establish to the satisfaction of the Commis-
sioner that:

(1) the applicant has not had a residential mortgage loan
originator license revoked in any governmental jurisdiction;

(2) the applicant is not in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
applicant by the Commissioner;

(3) the applicant has not been convicted of, or pled guilty
or no contest to, a felony in a domestic, foreign, or military court during
the seven-year period preceding the date of the application;

(4) at any time preceding the date of the application, the
applicant has not been convicted of, or pled guilty or no contest to, a
felony in a domestic, foreign, or military court involving fraud, dishon-
esty, breach of trust, or money laundering;

(5) the applicant demonstrates the financial responsibility,
good moral character, and general fitness necessary to operate in an
honest, trustworthy, fair, and efficient manner as a Residential Mort-
gage Loan Originator under the Act;

(6) the applicant has successfully completed at least 20
hours pre-licensing education courses approved by the Nationwide
Mortgage Licensing System and Registry;

(7) the applicant has passed both the state component and
the national component of a written test that meets the requirements of
Finance Code §180.057,

(8) the applicant has paid a Recovery Fund fee as required
by Finance Code §156.502(a); and

(9) the applicant is a citizen of the United States or a law-
fully admitted alien.

(g) Independent Contractor Loan Processor/Underwriter
Company License. In order to be issued an Independent Contractor
Loan Processor/Underwriter Company License under the Act, the
applicant must:

(1) submit a completed application together with the pay-
ment of applicable fees through the Nationwide Mortgage Licensing
System and Registry;

(2) designate a control person(s) for the company through
the Nationwide Mortgage Licensing System and Registry;

(3) designate an individual licensed by the Department as
a Residential Mortgage Loan Originator under the Act as its qualifying
individual; and

(4) notbe in violation of the Act, a rule adopted under this
chapter, or any order previously issued to the applicant by the Com-
missioner.

(h) Independent Contractor Loan Processor/Underwriter Li-
cense. In order to be issued a license as an Independent Contractor
Loan Processor/Underwriter Residential Mortgage Loan Originator, an
individual must submit a completed application through the Nation-

wide Mortgage Licensing System and Registry together with the pay-
ment of applicable fees and must establish to the satisfaction of the
Commissioner that:

(1) the applicant has not had a residential mortgage loan
originator license revoked in any governmental jurisdiction;

(2) the applicant is not in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
applicant by the Commissioner;

(3) the applicant has not been convicted of, or pled guilty
or no contest to, a felony in a domestic, foreign, or military court during
the seven-year period preceding the date of the application;

(4) at any time preceding the date of the application, the
applicant has not been convicted of, or pled guilty or no contest to, a
felony in a domestic, foreign, or military court involving fraud, dishon-
esty, breach of trust, or money laundering;

(5) the applicant demonstrates the financial responsibility,
good moral character, and general fitness necessary to operate in an
honest, trustworthy, fair, and efficient manner as a Residential Mort-
gage Loan Originator under the Act;

(6) the applicant has successfully completed at least 20
hours pre-licensing education courses approved by the Nationwide
Mortgage Licensing System and Registry;

(7) the applicant has passed both the state component and
the national component of a written test that meets the requirements of
Finance Code §180.057;

(8) the applicant has paid a Recovery Fund fee as required
by Finance Code §156.502(a); and

(9) the applicant is a citizen of the United States or a law-
fully admitted alien.

(i) Registered Financial Services Companies. In order to be
issued a Financial Services Company registration under the Act, the
applicant must:

(1) obtain pre-approval from the Commissioner that the
company meets the eligibility requirements for the registration as a
Financial Services Company under Finance Code §156.214(b);

(2) submitacompleted application through the Nationwide
Mortgage Licensing System and Registry together with applicable fees
required by Finance Code §156.214(b)(4);

(3) provide evidence to the Commissioner that the com-
pany has obtained surety bond coverage in an amount equal to
$1,000,000;

(4) designate an officer of the company to be responsible
for the activities of the company’s exclusive agents; and

(5) not be in violation of the Act, a rule adopted under this
chapter, or any order previously issued to the applicant by the Com-
missioner.

(J) Financial Services Company Exclusive Agents. In order to
be issued a license as a Financial Services Company Exclusive Agent,
an individual must submit a completed application through the Nation-
wide Mortgage Licensing System and Registry together with the pay-
ment of applicable fees and must establish to the satisfaction of the
Commissioner that:

(1) the applicant has not had a residential mortgage loan
originator license revoked in any governmental jurisdiction;
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(2) the applicant is not in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
applicant by the Commissioner;

(3) the applicant has not been convicted of, or pled guilty
or no contest to, a felony in a domestic, foreign, or military court during
the seven-year period preceding the date of the application;

(4) at any time preceding the date of the application, the
applicant has not been convicted of, or pled guilty or no contest to, a
felony in a domestic, foreign, or military court involving fraud, dishon-
esty, breach of trust, or money laundering;

(5) the applicant demonstrates the financial responsibility,
good moral character, and general fitness necessary to operate in an
honest, trustworthy, fair, and efficient manner as a Residential Mort-
gage Loan Originator under the Act;

(6) the applicant has successfully completed at least 20
hours pre-licensing education courses approved by the Nationwide
Mortgage Licensing System and Registry;

(7) the applicant has passed both the state component and
the national component of a written test that meets the requirements of
Finance Code §180.057; and

(8) the applicant is a citizen of the United States or a law-
fully admitted alien.

(k) The Commissioner may require such additional, clarify-
ing, or supplemental information from any applicant for the issuance
of any license pursuant to the Act as is deemed necessary or advisable
to determine that the requirements of the Act have been met.

(I) The fees for the application of a license or registration shall
be established by the Commissioner. The amount of the fees may be
modified upon not less than 30 days advance notice posted on the De-
partment’s website. Fees are nonrefundable and nontransferable.

§80.305.

(@) A license may be renewed upon:

Renewals.

(1) the submission of a completed application for renewal
through the Nationwide Mortgage Licensing System and Registry to-
gether with the payment of the applicable renewal application fee;

(2) determination that the applicant continues to meet the
minimum requirements for license issuance; and

(3) providing satisfactory evidence to the Commissioner
that the license holder has completed the continuing education require-
ments of Finance Code §180.060.

(b) A renewal of a license may be denied if:

(1) the license holder has been convicted of, pled guilty or
no contest to, a felony in a domestic, foreign, or military court during
the term of the license;

(2) the license holder is in violation of the Act, a rule
adopted under this chapter, or any order previously issued to the
licensee by of the Commissioner;

(3) the license holder is in default in the payment of any
administrative penalty, fee, charge, or other indebtedness owed under
the Act;

(4) during the current term of the license, the Commis-
sioner becomes aware of any fact that would have been grounds for
denial of an original license if the fact had been known by the Com-
missioner on the date the license was granted; or

(5) the Residential Mortgage Loan Originator is in default
on a student loan administered by the Texas Guaranteed Student Loan
Corporation, pursuant to Education Code §57.491.

(c) A licensed individual on active duty in the United States
armed forces serving outside of this state shall be exempt from any late
filing penalty fee imposed for renewing after the expiration date of the
license pursuant to §55.001, et seq, Occupations Code.

(d) Alicensed individual who is a member of the state military
forces or a reserve component of the armed forces of the United States,
and is ordered to active duty by the proper authority is entitled to an
additional amount of time, equal to the total number of years or parts
of years that the individual serves on activity duty, to complete any
continuing education requirements and other requirements related to
the renewal of the license, pursuant to §55.001, et seq, Occupations
Code.

(e) The Commissioner may require such additional, clarifying,
or supplemental information from any applicant for the renewal of any
license pursuant to the Act as is deemed necessary or advisable to de-
termine that the requirements of the Act have been met.

(f) The fees for the application of a license or registration shall
be established by the Commissioner. The amount of the fees may be
modified upon not less than 30 days advance notice posted on the De-
partment’s website. Fees are nonrefundable and nontransferable.

§80.307.

(a) Inconnection with each application for a Residential Mort-
gage Loan Originator license under the Act, the applicant shall provide
authorization and fingerprints as prescribed by the Nationwide Mort-
gage Licensing System and Registry necessary to conduct a criminal
background history check through the Federal Bureau of Investigation.

Background Checks.

(b) Inconnection with each application for a Residential Mort-
gage Loan Originator license under the Act, the Commissioner may
conduct a criminal background history check through the Department
of Public Safety.

(c) In connection with each application for the issuance of a
Residential Mortgage Loan Originator license under the Act, the appli-
cant shall provide authorization for the Nationwide Mortgage Licens-
ing System and Registry and the Commissioner to obtain an indepen-
dent credit report from a consumer reporting agency.

(d) Each applicant for licensure under the Act shall provide to
the Commissioner and the Nationwide Mortgage Licensing System and
Registry information related to any administrative, civil, or criminal
findings by a governmental jurisdiction.

(e) The Commissioner shall keep confidential any background
information obtained under this section and 8156.206 of the Act and
may not release or disclose the information unless:

(1) the information is a public record at the time the Com-
missioner obtains the information; or

(2) the Commissioner releases the information:
(A) under order from a court;
(B) with the permission of the applicant;

(C) toaperson through whom the applicant is conduct-
ing or will conduct business; or

(D) to agovernmental agency.

(f) Notwithstanding subsection (d) of this section, criminal
history record information obtained from the Federal Bureau of Inves-
tigation may be released or disclosed only to a governmental entity
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or as authorized by federal statute, federal rule, or federal executive
order.

(9) An individual considering applying for a license may re-
quest a criminal history evaluation letter regarding the person’s eligi-
bility for a license as defined in Chapter 53, Subchapter D, Occupations
Code. The request must be made on a form promulgated by the Depart-
ment and include all pertinent court documentation including certified
copies of all court indictments and/or judgments, and orders, and an
explanation of the circumstances and events of the criminal action that
led to the conviction or sentence, and the basis for the person’s potential
ineligibility. The fee for this process is $75 per request. Upon receipt
of the request, the Department will:

(1) investigate the information provided by the individual
to determine if there are grounds for ineligibility; and

(2) notify the individual as to the Department’s determina-
tion within 90 days of receipt of the individual’s request.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104566

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

CHAPTER 81. MORTGAGE BANKER
REGISTRATION AND RESIDENTIAL
MORTGAGE LOAN OFFICER LICENSING

The Finance Commission of Texas (the Commission) adopts
amendments to 7 TAC Chapter 81, 8881.1 - 81.5, 81.7, 81.8,
81.10-81.12, and 81.15; and new 881.20, concerning Mortgage
Banker Registration and Residential Mortgage Loan Officer Li-
censing. The amendments to §881.5, 81.10, 81.12, and 81.15
are adopted with changes to the proposed text as published in
the September 2, 2011, issue of the Texas Register (36 TexReg
5558). The amendments to §881.1-81.4,81.7, 81.8, and 81.11;
and new 881.20, are adopted without change to the proposed
text and will not be republished.

The purpose of the amendments and new section is to imple-
ment the provisions of Senate Bill 1124 as passed by the 82nd
Legislature. Additionally, the adopted amendments and new
section conform the rules to the Department’s current practices,
reconcile language in the rules to statutory language, and add
clarification when needed.

The 30 day comment period ended October 2, 2011, and no
comments were received on the proposal.

SUBCHAPTER A. LICENSING
7 TAC 8881.1 - 81.5

The amendments are adopted under Texas Finance Code
8157.011 which authorizes the Finance Commission of Texas to

adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

881.5. Renewals.

(@) A licensed individual on active duty in the United States
armed forces serving outside of this state shall be exempt from any late
filing penalty fee imposed for renewing after the expiration date of the

license pursuant to §55.001 et seq, Occupations Code.

(b) A licensed individual on active military duty serving out-
side of Texas shall be exempt from any reinstatement fee imposed for
renewing after the expiration date of the license, and is entitled to an
additional amount of time, equal to the total number of years or parts
of years that the individual serves on active duty, to complete any con-
tinuing education requirements and other requirements related to the
renewal of the license, pursuant to 855.001 et seq, Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104578

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER B. PROFESSIONAL CONDUCT
7 TAC 881.7, §81.8

The amendments are adopted under Texas Finance Code
§157.011 which authorizes the Finance Commission of Texas to
adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104579

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ L4 14

SUBCHAPTER C. ADMINISTRATION AND
RECORDS
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7 TAC 8§81.10

The amendments are adopted under Texas Finance Code
§157.011 which authorizes the Finance Commission of Texas to
adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

881.10. Books and Records.

(a) In order to assure that each licensee will have all records
necessary to enable the Commissioner or the Commissioner’s designee
to investigate complaints and discharge their responsibilities under the
Act and this chapter, each residential mortgage loan originator shall
maintain records as set forth in subsection (b) of this section. The par-
ticular format of records to be maintained is not specified. However,
they must be complete, current, legible, readily accessible, and readily
sortable. Records maintained for other purposes, such as compliance
with other state and federal laws, will be deemed to satisfy these re-
quirements if they include the same information.

(b) Residential Mortgage Application Records. Each residen-
tial mortgage loan originator is required to maintain, at the location
specified in his or her application, the following books and records:

(1) Arresidential mortgage loan file for each mortgage loan
application received; each such file shall contain at least the following:

(A) acopy of the signed and dated mortgage loan appli-
cation (including any attachments, supplements, or addenda thereto);

(B) either acopy of the signed closing statement or doc-
umentation of the timely denial or other disposition of the application
for a mortgage loan;

(C) a copy of the disclosure statement required by
§157.007 of the Act;

(D) a copy of each item of correspondence, each evi-
dence of any contractual arrangement or understanding (including, but
not limited to, any interest rate lock-ins or loan commitments), and all
notes and memoranda of conversations or meetings with any residen-
tial mortgage loan applicant or any other party in connection with that
mortgage loan application or its ultimate disposition; and

(E) a copy of the notice to applicants required by Fi-
nance Code, §343.105.

(2) Mortgage Transaction Log. A residential mortgage
transaction log, maintained on a current basis (which means that all
entries must be made within no more than seven days from the date on
which the matters they relate to occurred), setting forth, at a minimum:

(A) the name of each residential mortgage loan appli-
cant and how to contact them;

(B) the date of the mortgage loan application;

(C) a description of the disposition of the application
for a mortgage loan;

(D) the identity of the person or entity who initially
funded and/or acquired the residential mortgage loan and information
as to how to contact them; and

(E) the name of the residential mortgage loan originator
and NMLS ID.

(3) General Business Records. The following general busi-
ness records:

(A) all checkbooks, check registers, bank statements,
deposit slips, withdrawal slips, and cancelled checks (or copies thereof)
relating to the residential mortgage business of such person;

(B) complete records (including invoices and support-
ing documentation) for all expenses and fees paid on behalf of a res-
idential mortgage loan applicant, including a record of the date and
amount of all such payments actually made by each applicant;

(C) copies of all federal tax withholding forms, reports
of income for federal taxation, and evidence of payments to all employ-
ees, independent contractors and others compensated by such residen-
tial mortgage loan originator in connection with the conduct of resi-
dential mortgage lending business;

(D) copies of all written complaints or inquiries (or
summaries of any verbal complaints or inquiries) along with any
and all correspondence, notes, responses, and documentation relating
thereto and the disposition thereof;

(E) copies of all contractual arrangements or under-
standings with third parties in any way relating to the providing of
residential mortgage lending services (including, but not limited
to, any delegations of underwriting authority, any agreements for
pricing of goods or services, any investor contracts, any employment
agreements, and any non-compete agreements);

(F) copies of all reports of audits, examinations, re-
views, investigations, or other similar matters performed by any third
party, including any regulatory or supervisory authorities; and

(G) copies of all advertisements in the format (recorded
sound, video, print, etc.) in which they were published or distributed.

(4) Each residential mortgage loan originator shall main-
tain such other books and records as may be required to evidence com-
pliance with applicable state and federal laws and regulations includ-
ing, but not limited to, the Real Estate Settlement Procedures Act, the
Equal Credit Opportunity Act, and the Truth in Lending Act.

(5) Each residential mortgage loan originator shall main-
tain such other books and records as the Commissioner or the Com-
missioner’s designee may from time to time specify in writing.

(6) Eachand all of the foregoing books and records must be
maintained in good order and shall be produced for the Commissioner
or the Commissioner’s designee upon request. Failure to produce such
books and records upon request, after a reasonable time for compliance,
may be grounds for suspension or revocation of a license.

(7) The foregoing books and records shall be maintained
for three years or such longer period(s) as may be required by applica-
ble state and/or federal laws and regulations.

(8) Aresidential mortgage loan originator may meet appli-
cable recordkeeping requirements if his or her mortgage banker main-
tains the required records. Upon termination of a mortgage banker’s
employment of a residential mortgage loan originator, that originator’s
records shall remain with the mortgage banker or transferred to the
new mortgage banker employer. The Commissioner shall be advised
in writing within ten days of any transfer of such records. Upon written
request from a former residential mortgage loan originator employee,
a former mortgage banker employer may release to his or her former
residential mortgage loan originator employee copies of records relat-
ing to residential mortgage loans handled by such former employee.

(9) Upon the termination of operations as a mortgage
banker or residential mortgage loan originator, the mortgage banker or
residential mortgage loan originator shall notify the department where
the required records will be maintained for the prescribed periods. If
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such records are transferred to another mortgage banker, the transferee
mortgage banker shall, within ten days of accepting responsibility for
maintaining such records, advise the Commissioner in writing of that
fact.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104580

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER D. COMPLAINTS AND
INVESTIGATIONS
7 TAC 881.11

The amendments are adopted under Texas Finance Code
§157.011 which authorizes the Finance Commission of Texas to
adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104581

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER E. EXAMINATIONS AND
INVESTIGATIONS
7 TAC 881.12

The amendments are adopted under Texas Finance Code
8157.011 which authorizes the Finance Commission of Texas to
adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

§81.12. Examinations.

(@) The Commissioner, operating through the department staff
and such others as the Commissioner may, from time to time, designate
will conduct periodic examinations of residential mortgage loan orig-
inator licensees sponsored by mortgage bankers as the Commissioner
deems necessary.

(b) Except when the department determines that giving ad-
vance notice would impair the examination, the Department will give
the mortgage banker advance notice of each examination. Such notice
will be sent to the contact person’s address of record or e-mail address
on file with the department and will specify the date on which the de-
partment’s examiners will commence the examination. Failure of the
mortgage banker to actually receive the notice will not be grounds for
delay or postponement of the examination. The notice will include
a list of the documents and records the mortgage banker should have
available for the examiner to review.

(c) Examinations will be conducted to determine compliance
with the Act and will specifically address whether:

(1) All persons conducting residential mortgage loan activ-
ity are properly licensed,;

(2) All locations at which such activities are conducted are
properly licensed;

(3) All required books and records are being maintained in
accordance with 881.10 of this chapter (relating to Books and Records);

(4) Legal and regulatory requirements applicable to li-
censees or the licensee’s residential mortgage business are being
properly followed; and

(5) Such other matters as the Commissioner may deem nec-
essary or advisable to carry out the purposes of the Act.

(d) The examiner will review a sample of residential mortgage
loan files identified by the examiner and randomly selected from the
licensee’s residential mortgage transaction log. The examiner may ex-
pand the number of files to be reviewed if, in his or her discretion,
conditions warrant.

(e) The examiner may require a licensee, at his or her own
cost, to make copies of loan files or such other books and records as
the examiner deems appropriate for the preparation of or inclusion in
the examination report.

(f) The work papers, compilations, findings, reports, sum-
maries, and other materials, in whatever form, relating to an examina-
tion conducted under this section, shall be maintained as confidential
except as required or expressly permitted by law.

(g) Failure of a licensee to cooperate with the examination or
failure to grant the examiner access to books, records, documents, op-
erations, and facilities of the licensee will subject the licensee and any
mortgage banker employer to enforcement actions by the Commis-
sioner, including, but not limited to, administrative penalties.

(h) Whenever the department must travel out-of-state to con-
duct an examination of a licensee, because that licensee maintains re-
quired records at a location outside of the state, the licensee will be
required to reimburse the department for the actual cost the department
incurs in connection with such out-of-state travel including, but not
limited to, transportation, lodging, meals, employee travel time, tele-
phone and FAX communication, courier service and any other reason-
ably related costs.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104584

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

SUBCHAPTER G. MORTGAGE CALL
REPORTS
7 TAC 881.15

The amendments are adopted under Texas Finance Code
§157.011 which authorizes the Finance Commission of Texas to
adopt and enforce rules necessary for the intent of or to ensure
compliance with the Act.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code Chapter 157.

§81.15.

(&) A mortgage banker who held a registration anytime during
the reporting year shall submit to the Nationwide Mortgage Licensing
System and Registry a quarterly report of condition and a yearly finan-
cial statement that is in the form and contains the information required
by the Nationwide Mortgage Licensing System and Registry.

Mortgage Call Reports.

(b) The Commissioner may prepare and make public a report
summarizing the mortgage call reports provided by the registrants but
shall treat each individual report and the information contained therein
as confidential, the proprietary and confidential information regarding
the business activity of the registrants set forth therein.

(c) The Nationwide Mortgage Licensing System and Registry
sets the quarterly filing deadlines. Failure to file a mortgage call report
can result in an administrative penalty for each missed or late filing.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104586

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢
SUBCHAPTER L. SPONSORSHIP AND
TERMINATION THEREOF

7 TAC 8§81.20

The new section is adopted under Texas Finance Code §157.011
which authorizes the Finance Commission of Texas to adopt and

enforce rules necessary for the intent of or to ensure compliance
with the Act.

The statutory provisions affected by the new section are con-
tained in Texas Finance Code Chapter 157.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104587

Caroline C. Jones

General Counsel

Texas Department of Savings and Mortgage Lending
Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 475-1352

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 83. REGULATED LENDERS AND
CREDIT ACCESS BUSINESSES
SUBCHAPTER B. RULES FOR CREDIT
ACCESS BUSINESSES

The Finance Commission of Texas (commission) adopts new
§§83.1001, 83.1002, 83.2001 - 83.2003, 83.3001 - 83.3011,
83.4001 - 83.4007, 83.5001 and 83.5002 in Subchapter B of 7
TAC Chapter 83, concerning the licensing and reporting require-
ments of credit access businesses. Sections 83.1001, 83.2002,
83.3001 - 83.3004, 83.3007 - 83.3010 and 83.4001 are adopted
with changes to the proposed text as published in the September
2, 2011, issue of the Texas Register (36 TexReg 5565) and will
be republished. Sections 83.1002, 83.2001, 83.2003, 83.3005,
83.3006, 83.3011, 83.4002 - 83.4007, 83.5001 and 83.5002 are
adopted without changes and will not be republished.

The purpose of the rules is to implement House Bill (HB) 2594, as
enacted by the 82nd Texas Legislature. HB 2594 requires credit
access businesses that provide payday or title loans to obtain a
license with the Office of Consumer Credit Commissioner. It also
requires quarterly reporting of certain data relating to the trans-
actions of credit access businesses. The adopted rules provide
additional detail on the requirements for licensure and the sub-
mission of the quarterly reports.

The commission received five written comments on the proposal,
one from each of the following: the Texas Catholic Conference,
Texas Faith for Fair Lending, Senator Wendy Davis, the Con-
sumer Service Alliance of Texas, and a joint comment submitted
on behalf of these organizations: AARP, Anti-Poverty Coalition
of Greater Dallas, City Square, Family Services of Greater Hous-
ton, Foundation Communities, LISC Greater Houston, Literacy
Advance of Houston, National Council of Jewish Women, Neigh-
borhood Centers, Inc., RAISE Texas, Texans Care for Children,
Texas Appleseed, Texas NAACP, Team Manager of Consumer
Protection Team - Texas RioGrande Legal Aid, and United Way
of Greater Houston.
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Overall, the comments offer recommendations to improve the
proposed rules, with several specific suggestions on amended
language. The latter two comments provide the majority of the is-
sues, as one is from an industry trade association, and the other
is a joint comment on behalf of several consumer groups. The
first two comments simply echo concerns raised by the joint com-
ment. The comment from Senator Davis’s office focuses solely
on issues related to the quarterly reporting section, §83.5002.
The commission’s responses to the comments received are ad-
dressed following the purpose paragraph for the provisions re-
ceiving comments.

As a note of background regarding these rules, credit access
businesses will be an industry newly regulated by the agency.
The agency decided that it would be in the best interest of con-
sumers as well as the industry to gather information from inter-
ested stakeholders in order to prepare an informed and well-bal-
anced rule action for the commission. Accordingly, the agency
distributed an Advance Notice of Proposed Rulemaking (ANPR)
and received written comments from interested stakeholders.
Subsequently, the agency held a stakeholders meeting where
stakeholders provided verbal testimony and elaborated on their
written comments to the ANPR.

Upon review of all the commentary provided, the agency also
distributed a rule draft to the growing list of stakeholders for spe-
cific early or precomment prior to the presentation of the rules to
commission. Since the proposal, the agency has continued to
work with stakeholders on various issues. The agency believes
that this participation of stakeholders in the rulemaking process
has greatly benefited the resulting adoption.

In order to accommodate the addition of these rules, the agency
is conducting a minor reorganization of 7 TAC Chapter 83. At
the present time, the agency’s space limitations within 7 TAC
Part 5 necessitate the sharing of chapters. As the transactions
conducted by regulated lenders and credit access businesses
have some similarities, the agency believes the most logical lo-
cation for these rules is Chapter 83. The chapter will be renamed
as follows: "Regulated Lenders and Credit Access Businesses."
The existing rules contained in the chapter relating to consumer
loans will be relocated to Subchapter A, "Rules for Regulated
Lenders." The groupings of rules and corresponding titles for-
merly listed as subchapters for regulated lenders will continue,
but they will be redesignated as Subchapter A, Divisions 1 - 11,
as opposed to Subchapters A - K. The section numbers of the
existing rules for consumer loans and the text of those rules will
not change. As a result, the adopted new rules will be contained
in Subchapter B, "Rules for Credit Access Businesses."

Section 83.1001 outlines the purpose and scope of the chap-
ter. One commenter suggests specific changes to the purpose
sentence in subsection (a) and a change in the verb used in the
scope sentence in subsection (b). The revised wording focuses
on use of the term "regulation" and removes the proposed word-
ing of "assist in the administration and enforcement." The com-
mission has incorporated the commenter’s suggested language
for this adoption and agrees that it provides clarification and bet-
ter reflects the intent of the legislature. Thus, §83.1001(a) as
revised will be adopted as follows: "The purpose of this subchap-
ter is to provide for the regulation of credit access businesses as
authorized by Texas Finance Code, Chapter 393." In subsection
(b), the verb "applies to" has been replaced by "governs," as rec-
ommended by the commenter.

Section 83.1002 provides general definitions to be used through-
out the chapter.

Section 83.2001 provides for the responsibility of licensees for
the acts of their agents.

Section 83.2002 requires that each officer, director, employee,
and agent of a licensee have a working knowledge of the laws
and regulations applicable to the licensee’s business.

Since the proposal, a clarifying phrase has been added to
883.2002 due to an informal comment received. The revision
properly narrows the knowledge of laws and regulations to
persons "engaged in or responsible for licensed activity" and
has been inserted after the word "licensee" for this adoption.

Section 83.2003 outlines transactions that are considered to
constitute a "device, subterfuge, or pretense" under Texas
Finance Code, §393.602, and attempted evasion of the applica-
bility of these rules.

One commenter suggests that the second sentence from the
statutory provision cited be added to the rule. It has been the
agency’s practice not to repeat statutory provisions within rule
language, but rather to provide statutory citations where appro-
priate. Proposed §83.2003 cites the very provision quoted by
the commenter and provides clarification without unnecessary
repetition of the statutory language. The commission believes
that any court or administrative body reviewing a case of sub-
terfuge will read the statute and rule together in the context of
the case presented. Therefore, the commission will maintain the
proposed wording of §83.2003 for this adoption.

New 7 TAC 8§883.3001 - 83.3011 set out detailed procedures
related to applications for licenses under Texas Finance Code,
Chapter 393.

Section 83.3001 defines the terms "net assets" and "principal
party" in relation to the licensing process. The rule provides that
the credit access business’s debts may be subordinated to the
$25,000 net asset requirementin HB 2594, pursuant to an agree-
ment of the parties providing that the creditor forfeits its secu-
rity priority and any rights it may have to current assets in the
amount of $25,000. These agreements can provide leveraged
credit access businesses with a way to meet the net assets re-
quirement if the business’s creditors agree to subordinate the
business’s debts. The terms of these subordination agreements
must comply with Texas Attorney General Opinion No. DM-332
(1995), which first authorized the agreements in order to allow
pawnshops to meet the Texas Pawnshop Act's net assets re-
quirement.

Regarding "net assets," one commenter states: "The proposed
language in 7 TAC [883.3001(1)] could be modified to allow more
flexibility on acceptable assets or other means to establish read-
ily available assets or security." As this rule evolved prior to the
proposal and in response to informal comments received, the
agency added language allowing a credit access business to ob-
tain an agreement with its creditors to subordinate the business’s
debt in order for a business to meet the net assets requirement
(see preceding paragraph). The commenter quoted here does
not provide a specific suggestion or language modification for
the net assets definition. Based on the comment received, the
commission is unable to determine another method of adding
further flexibility to the treatment of net assets. Thus, the net
assets definition proposed in 883.3001(1) will be maintained for
this adoption.

In reference to "principal party," one commenter cites the phrase
"principal parties in interest" as used in §393.604(3) of HB 2594.
The commenter "recommends that the concept of a 'principal
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party in interest’ be reflected in the proposed regulations to de-
fine the 'substantial relationship’ between a third party and a CAB
[credit access business]. A principal party 'in interest’ is one that
either owns a threshold interest in a CAB or exerts control over
a CAB'’s policies or operations." The commission agrees with
the commenter and has incorporated the recommended concept
into this adoption. As a result, the first sentence of the definition
of "principal party" has been revised for the adoption as follows:
"An adult individual with a substantial relationship to the appli-
cant by ownership of more than 10% of the applicant, or having
control of the proposed credit access business of the applicant.”

Section 83.3002 describes the procedure for filing a new appli-
cation for a credit access business license, including instructions
regarding what information is necessary on the application and
what information must be filed with the application.

Since the proposal, §83.3002 has been revised and reorganized
to increase the efficiency of the licensing process and to better
align the rules with the streamlined application forms prepared
by the agency. First, the provisions that have been relocated
to provide proper alignment with the revised licensing forms
are as follows: proposed §83.3002(1)(D) concerning statutory
or registered agent has been relocated to adopted paragraph
(1)(A)(iii), proposed paragraph (1)(B) concerning owners and
principal parties has been relocated to adopted (1)(A)(iv), pro-
posed paragraph (2)(B)(vii)(Il) concerning statement of records
has been relocated to adopted paragraph (1)(D)(iii), proposed
paragraph (1)(A)(iii) concerning authorized signatures has
been renamed "Consent form" and relocated to adopted para-
graph (1)(E), proposed paragraph (1)(J) concerning financial
statements has been relocated to adopted paragraph (2)(C),
proposed paragraph (1)(K) concerning assumed names has
been relocated to adopted paragraph (2)(D), and proposed
paragraph (1)(I)(v) concerning third-party lender organizations
has been relocated to adopted paragraph (2)(E).

In particular, two of the relocated provisions relate to the creation
of two new separate licensing forms: the consent form and the
form for third-party lender organizations. These two provisions
involve some minor wording changes in addition to their reloca-
tion. In adopted §83.3002(1)(E) concerning the consent form,
the following new language relating to the term "authorized indi-
vidual" has been added: "Each applicant must submit a consent
form signed by an authorized individual. . . The following
are authorized individuals . " In adopted §83.3002(2)(E)
concerning third-party lender organizations, a reference to the
statutory provision, Texas Finance Code, §393.604(4), requiring
this information has been added.

Second, the wording and format of several taglines or form
tittes have been revised to correspond with the new licensing
forms. These title changes are found in the following adopted
provisions: 883.3002(1)(A), (1)(A)(), (1)(A)ii) - (iv), (1)(B),
(1)(C), (M(C)() - (iii), (1)(D), (1)(D)() - (iii), (1)(E), (2)(C), (2)(D),
and (2)(E). Other changes relating to form titles may be found
in 883.3008(a) and §83.3009(a) and (b). Additionally, any
surrounding provisions affected by the relocations have been
renumbered or relettered as appropriate, along with other
technical corrections.

Along with the reorganization of §83.3002, certain provisions
have experienced revised language to improve clarity and
flexibility. In adopted §83.3002(1)(A)(iii), the term "statutory
agent" has been replaced with "registered agent" through-
out this clause. Parallel changes have also been made to
883.3002(2)(B)(ii) and (iv). In reference to agents who are

natural persons, a "physical residential address" is no longer
required and has been replaced with a requirement for "a dif-
ferent address than the licensed location address.” In addition,
for registered agents not matching those on file with the Texas
Secretary of State, an applicant must only submit "a certification
from the secretary of the company identifying the registered
agent" as opposed to the proposed language requiring certified
minutes of the appointment.

A revision reflected throughout §83.3002 relates to the percent-
age of ownership that must be disclosed by various entities.
In the proposal, some of these percentages were 5% whereas
others were 10%. In evaluating the appropriate level of dis-
closure necessary for the agency to properly assess principal
parties, the agency determined that 10% would achieve the
needed information and provide more consistency for licensees.
Consequently, 5% has been replaced with 10% in the following
adopted provisions: 883.3002(1)(A)(iv)(IIN)(-b-), (1)A)([v)(IV)
and (1)(A)(@iv)(V). A parallel change has also been made to
883.3004, Change in Form or Proportionate Ownership, as
found in subsection (c)(1).

Section 83.3002(1)(C)(iii) concerning employment history has
been revised for this adoption by removing the phrase "with no
gaps." As the rule still requires "a continuous 10-year [employ-
ment] history," the deleted language is not necessary.

Section 83.3002(2)(A)(iv) relates to the fingerprints of individuals
who have previously been licensed by the agency and who are
principal parties of currently licensed entities. In response to an
audit finding, the agency has clarified that while fingerprints are
not generally required for these individuals, they may be required
under certain circumstances. Fingerprints are not required if "fin-
gerprints are on record with the OCCC, are less than 10 years
old, and have been processed by both the Texas Department
of Public Safety and the Federal Bureau of Investigation." Fin-
gerprints may be requested in order to complete the agency’s
records.

Regarding the entity documents under §83.3002(2)(B), several
changes have been made for this adoption in order to increase
the efficiency of the licensing process. The provisions under pro-
posed paragraphs (2)(B)(ii)(11) and (111) and (2)(B)(iv)(Il) and (II1)
had required that applicants provide copies of the relevant por-
tions of bylaws, operating agreements, and minutes addressing
the number and election of officers and directors. The agency
recognizes that these documents are only necessary in limited
situations. Thus, these provisions have been shifted to the end
of each respective provision and language has been added to
reflect that such documents should only be provided upon re-
guest. The revisions are adopted in §83.3002(2)(B)(ii)(1V) and
(V) and (2)(B)(iv)(IV) and (V).

To further streamline the licensing process, the proposed
requirements in  883.3002(2)(B)(ii)(IV)(-a-) and (V) and
(2)(B)(iv)(IV)(-a-) and (V) have been deleted for this adoption.
The proposed provisions required applicants to provide minutes
electing the statutory agent and a certificate of good standing
from the Texas Comptroller of Public Accounts. Upon review of
the licensing process, the agency can streamline the process for
verification of registered agent by certification from the secretary
of the company. Additionally, the verification of good standing
may be obtained directly from the Texas Comptroller of Public
Accounts.

In response to informal comments concerning the required finan-
cial statements in adopted §83.3002(2)(C), the number of days
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has been changed from 60 to 90, resulting in the first sentence
reading as follows: "The financial statement must be dated no
earlier than 90 days prior to the date of application." This revi-
sion better aligns with the quarterly reports that many applicants
have readily available.

Now turning to the written comments received regarding
§83.3002, in reference to the term "responsible person” used
in paragraph (1)(A)(ii), one commenter recommends changes
to focus this term "on individuals with responsibility for the
development, management and oversight of company of [sic]
policies and procedures.” The commission agrees with the com-
menter’s suggested focus of this provision and has accepted the
concept related to one of the commenter’s suggested options
on changed language. Therefore, the commission has revised
883.3002(1)(A)(ii) for this adoption as follows: "For each of
the applicant’s proposed offices, the person with substantial
responsibility for operations must be named."

In adopted §83.3002(1)(A)(iv)(Ill) concerning disclosure of part-
ners for limited partnerships, one commenter observes that the
first sentence is inconsistent with the requirements outlined in
the related items. Accordingly, to clarify and resolve this issue,
the first sentence has been revised for this adoption as per Texas
Register guidelines: "Each partner, general and limited, fulfilling
the requirements of items (-a-) - (-c-) of this subclause must be
listed and the percentage of ownership stated."

Concerning adopted 883.3002(1)(A)(iv)(IV), one commenter
states: "[I]t would be helpful to limit the disclosure of officers in
large corporations to those who have responsibility related to the
operation of the CAB." Under §83.3001(2)(E)(ii), publicly held
corporations already have the option to self-select principal par-
ties "with significant involvement in the corporation’s activities
governed by Texas Finance Code, Chapter 393." The agency
believes that simply requiring the full disclosure of the names
of all officers does not present a burden on the applicant. The
identity of corporate officers is a common element and standard
operating practice in numerous licensing models. Having the
knowledge of a corporation’s full list of officers is beneficial
to the licensing process and in the event legal notice may be
required. Hence, the commission will maintain the language
under 883.3002(1)(A)(iv)(1V) for this adoption (aside from the
internal changes previously discussed).

Three commenters support the following statement: "We urge
the Texas Finance Commission to exercise the authority, under
§393.607(1)(B) and [8393.622(b)] of the Texas Finance Code,
to review the relevant contracts between the credit access
business and the third-party lender." Additionally, the three
commenters also agree with the following position: "Under
proposed rule §83.3002(2)(B), we urge the Texas Finance
Commission to reinstate, from the preliminary rule proposal,
a requirement that contract forms be submitted and approved
as part of the licensing process." One commenter continues
by stating: "Compliance with these requirements only can be
assured if, as part of the licensing process, the contracts are
submitted and reviewed by the regulator. In the absence of such
a requirement, newly licensed CABs may continue to use old
contracts which do not satisfy the [new statutory] provisions."

The statutory provision concerning contract review in Texas Fi-
nance Code, §393.622(b) states: "The finance commission may
adopt rules under this section to allow the commissioner to re-
view, as part of a periodic examination, any relevant contracts
between the credit access business and the third-party lender
organizations with which the credit access business contracts to

provide services described by Section 393.602(a) or from which
the business arranges extensions of consumer credit described
by Section 393.602(a)." (emphasis added). With respect to con-
tracts between credit access businesses and third-party lenders,
the statute is specific regarding the review to be conducted "as
part of a periodic examination." At this time, the agency is uncer-
tain as to whether rulemaking is needed in this area, and if so,
what issues the rules would address. The agency will certainly
take note of the issue of contract review under 8393.622(b) as
an area for potential future rule promulgation. Thus, the commis-
sion reserves for possible future rulemaking the review of con-
tracts between credit access businesses and third-party lenders.

In reference to the commenters’ concern relating to contracts
with the consumers, while §393.622(b) refers to contracts
between credit access businesses and third-party lenders,
some of these contracts may be three-party contracts including
consumers. The bill does not specifically address review of
two-party contracts between credit access businesses and
consumers. Based on the plain language of §393.622(b), the
legislature intended any contract review to be conducted "as
part of a periodic examination,” and not during the licensing
process.

Furthermore, it has been represented to the agency that approx-
imately 70% of the industry is controlled by a small number of
corporate entities. The agency believes that each of these com-
panies will use substantially similar contract forms for each of the
company'’s locations. For example, a large corporation such as
XYZ Instant Cash will not have a variety of different contracts for
its hundreds of locations; rather, it is anticipated that XYZ Instant
Cash would have one model contract for all of its credit access
business locations. With the large company groups comprising
a majority of the market, the agency anticipates that about 70%
of the contracts used throughout the industry will be reviewed
by the end of calendar year 2012, as initial examinations should
cover some segment of these company groups. Therefore, the
commission declines to amend §883.3002 with respect to the sub-
mission of contract forms during the licensing process.

Three commenters agree with the following statement: "Under
proposed rules §83.3002 . . . we urge the Texas Finance Com-
mission to adopt provisions requiring a business applying for .

. a CAB license to disclose any legal action against the busi-
ness or its parent company in Texas or in other locations, an
extension of the requirement already set out in §393.101(a)(2)
of the Texas Finance Code." One commenter continues by stat-
ing: "Information regarding litigation or unresolved complaints
against a CAB license applicant or licensee, or other business
affiliated with the same parent company, filed in Texas or other
jurisdictions, is necessary in order to assist examiners in their
core function, to ensure businesses are operating lawfully and
consumers are protected, as intended by the law."

The agency agrees with the commenters’ emphasis on the
importance of gathering this information and has included
several questions on the licensing forms covering these issues.
The category "disclosure questions" as referenced by adopted
§83.3002(1)(B) includes this detailed area of the licensing
forms. While it would be too cumbersome for the rule text to list
the questions related to pending or past criminal, administrative,
or civil actions against the applicant or its parent entity, the
licensing forms thoroughly cover this area, as has been the
agency’s practice for all licensees. Thus, although the com-
mission declines to amend §83.3002(1)(B), the commenters’
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request has been incorporated into the licensing forms to be
used by the agency.

Three commenters support the following statement: "We
urge the Texas Finance Commission to extend [proposed]
§83.3002(1)(1) Business Operation Plan, to include information
regarding the type and terms of services that a business plans
to offer under the CAB license." The commission agrees with
the commenters and has incorporated a modified version of
one commenter’s suggested language into the rule. Therefore,
adopted 883.3002(1)(D)(ii) regarding business operating plan
includes the following additional subclauses: "(V) the types
of consumer credit products to be extended to consumers,
as advertised by the business; and (VI) the contractual loan
term, in days, of each consumer credit product to be offered to
consumers."

Two commenters state: "Licensed lenders under Chapter 342 of
the Texas Finance Code that engage in lending activities simi-
lar to the loans arranged by the new CAB licensees must comply
with fair lending standards. CAB licensees should be required to
comply with the same standards." One commenter continues by
stating: "[A] CAB should have the same obligation as licensed
lenders to assess the borrower’s ability to repay the entire loan
principal amount in addition to the associated CAB fees and the
lender charges for the designated loan period." The agency be-
lieves that the issue of fair lending standards is one to be eval-
uated through the complaint and examination process. For the
agency's regulated lenders under Chapter 342, fair lending prac-
tices are reviewed through complaints and exams, with some
proceeding to enforcement actions. The agency believes that
the same procedure should be followed for credit access busi-
nesses under Chapter 393. Consequently, the commission de-
clines to amend the proposed rules regarding fair lending prac-
tices.

Section 83.3003 describes the procedure for filing an application
for transfer of a credit access business license, including the
filing requirements.

One commenter states that it would be helpful to amend
§83.3003(c)(2)(B) to include broader language applying to all
entities and not just corporations. The commission agrees and
has replaced the proposed language with the commenter’s
suggestion for this adoption: "a copy of the purchase agree-
ment or other evidence relating to the acquisition of the equity
interest of a licensee that has been purchased or otherwise
acquired." In addition, technical corrections have been made to
883.3003(c)(1)(B) to parallel the reorganization of §83.3002.

Section 83.3004 describes the action a licensee must take when
it changes the proportion of ownership in or the form of the li-
censed entity and lists the time frame within which the licensee
must notify the commissioner.

Since the proposal, changes have been made to §83.3004 to
minimize unnecessary transfer applications. In cases involving
changes in organizational form and mergers resulting in differ-
ent parent entities, previous language in subsections (a) and (b)
requiring a transfer has been revised to instead only require a li-
cense amendment and payment of the accompanying fee under
883.3010. Similarly, a license amendment and fee requirement
have been added to §83.3004(c) when a change in proportion-
ate ownership results in the exact same owners still owning the
business (absent an owner crossing the 10% ownership thresh-
old).

Section 83.3005 requires each applicant to supplement its appli-
cation upon request by the agency.

Section 83.3006 requires each applicant, upon discovery of new
or changed information, to supplement its application within 10
days of discovery of the new or changed information.

Section 83.3007 describes how an application for a credit access
business license is processed, including a description of when
an application is complete, as well as an explanation of what
may occur if an applicant fails to complete an application. In
addition, this section describes the hearings process that occurs
if the applicant contests the denial of its application.

Since the proposal, the word "incomplete" has been inserted be-
fore the first use of "application” to clarify when a response will
be provided by the agency.

One commenter requests that the following sentence be added
to the end of §83.3007(c) regarding the denial of applications for
failure to complete: "Upon request, the Commissioner may grant
any extension." The rule as proposed includes discretionary lan-
guage stating that such applications "may be denied." The com-
mission declines to add the suggested language as it is unnec-
essary.

In 883.3007(d) and (f)(2), one commenter “recommends a time
limit [of 30 days] be added for the Commissioner’s decision af-
ter receipt of a proposal for decision from the administrative law
judge." The commission disagrees with the commenter’s recom-
mendation because accepting the comment would unnecessar-
ily restrict the commissioner. The commissioner is responsible
for reviewing and ruling on all proposals for decision issued by
the administrative law judge for all licensees and registrants un-
der the commissioner’s regulatory authority. No other regulated
area of the commissioner contains this type of restriction. A re-
striction of this nature could force the commissioner to favor this
license over other licenses or registrations. This type of restric-
tion also does not take into account the number or complexity of
the administrative records that could be before the commissioner
at any given point in time. Finally, there is no statutory basis for
the suggested time limit of 30 days for the commissioner to issue
her ruling on a proposal for decision. Therefore, the commission
declines the recommended changes and maintains §83.3007(d)
and (f)(2) as proposed.

Section 83.3008 describes the procedures for relocating a li-
censed office, including deadlines for notification. As an alter-
native to notification by mail, a licensee may provide notice to a
consumer by reasonable signage, electronic means (e.g., email,
text message), or by any other means approved by the commis-
sioner.

One commenter states: "The portion of Subsection (c) from 'and
provide’ to the end should be deleted because it requires trans-
action specific information and is unnecessary." The commission
disagrees with the commenter as this information is critical to the
agency’s ability to respond to consumer complaints when ac-
counts are sold to multiple entities. As stated in the proposed
rule, this information is only required if transactions are "trans-
ferred to more than one location." Hence, the commission main-
tains the proposed language of 883.3008(c) for this adoption.

Section 83.3009 describes how a licensee may change its li-
cense status, including changing a license from active to inactive
status and activating an inactive license.
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Section 83.3010 sets out the fees for new licenses, license trans-
fers, fingerprint processing, license amendments, license dupli-
cation, and costs of hearings.

Since the proposal, changes have been made to other sections
requiring that a license amendment be filed in certain situations.
Accordingly, these situations have been added to the fee pro-
vision concerning license amendments. Thus, §83.3010(d) has
been amended with the following phrases added before "or re-
locating an office": "changing the organizational form or propor-
tionate ownership, providing notification of a new parent entity."

One commenter "recommends that any transaction vol-
ume-based fees be evaluated, and potentially adjusted, over
time. The volume and types of transactions under Chapter
393G may be substantially different than those under Chapter
342." The agency recognizes the commenter’s concern and
has added language to §83.3010(g)(1)(B) to allow for future
adjustments, as follows: "a volume fee based upon the volume
of business that consists of an amount not to exceed $0.03
per each $1,000 advanced . . . ." Similarly, the phrase "not to
exceed" has been added to subsection (g)(1)(A) related to the
fixed fee.

Section 83.3011 states that, upon filing with the Office of
Consumer Credit Commissioner, an application for a credit
access business license or a notice submitted by an applicant or
licensee becomes a state record and public information subject
to the Texas Public Information Act.

One commenter also recommends a rule regarding temporary
licenses for substantially complete applications. As a temporary
license provision is not within the scope of the proposed rules,
the commission must technically decline this comment. How-
ever, a proposal concerning a new rule for provisional licenses
is being presented separately in this issue of the Texas Register.

Section 83.4001 explains the requirement for displaying li-
censes. In response to informal comments received, §83.4001
has been revised to include clarifying provisions related to
in-person sales and Internet sales. The in-person sales
provision in adopted subsection (a) maintains the proposed
language. For business conducted through the Internet, the
credit access business has two options concerning license
display in new subsection (b): (1) include a complete copy of
the license in a prominent and conspicuous location; or (2)
include information specified by the rule related to the license in
a prominent and conspicuous location. Additionally, the Internet
requirements must be fulfilled "on any website maintained by
the business and on any website where the business advertises
to or transacts with the public."

Section 83.4002 describes the agency’s procedure for providing
delinquent notices to licensees who have failed to pay an annual
assessment fee.

Section 83.4003 describes the effect of criminal history informa-
tion on applicants and licensees. Subsection (a) explains the
collection and consideration of criminal history information. Sub-
section (b) outlines the information that must be provided on ar-
rests, charges, indictments, and convictions. As per Texas Oc-
cupations Code, §53.022, subsection (c) of the rule outlines the
factors the agency will consider in determining whether a convic-
tion relates to the occupation of being a credit access business.
Subsection (d) provides the effects of criminal convictions on ap-
plicants and licensees, including a list of crimes involving moral
character.

Section 83.4004 is a companion rule to 883.4003. Section
83.4004 describes the crimes directly related to the fitness
for holding a license, as well as mitigating factors that will be
considered, as per Texas Occupations Code, 853.023.

Section 83.4005 details the effect of a license revocation, sus-
pension, or surrender upon the authority to collect on existing
contracts.

Section 83.4006 prescribes the process for a new application af-
ter a former licensee has surrendered its license or had a license
revoked.

Section 83.4007 provides the procedure for returning license
certificates upon the reissuance of a license.

Section 83.5001 sets the required dates and states the require-
ment for filing quarterly reports. Two commenters raise con-
cerns about the content of quarterly reports. In particular, the
commenters request definitions of terms like "refinance" and "re-
newal." One commenter states that the requirements should ap-
ply to individual store locations and not be aggregated by parent
organizations. As discussed publicly in relation to the proposal,
the agency has organized a work group to study the content of
the quarterly reports. The agency believes that it would be pre-
mature to propose content regulations at this time. The content
of the quarterly reports will be developed as part of the reporting
process. Although the commission declines to amend the proce-
dural quarterly reporting rule as part of this adoption, the agency
will take note of the issues commented upon for potential future
rulemaking.

Section 83.5002 provides for a fee in addition to the assessment
fee that may be charged to licensees who require an expedited
follow-up examination due to noncompliance issues. The rule is
necessary to permit the agency to recover the direct and indirect
costs associated with conducting follow-up examinations.

DIVISION 1. GENERAL PROVISIONS
7 TAC §83.1001, §83.1002

These new sections are adopted under Texas Finance Code,
8393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G, Li-
censing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapter 393.

§83.1001. Purpose and Scope.

(@) Purpose. The purpose of this subchapter is to provide for
the regulation of credit access businesses as authorized by Texas Fi-
nance Code, Chapter 393.

(b) Scope. This subchapter governs credit access businesses as
defined by Texas Finance Code, §393.601(2) that obtain for a consumer
or assist a consumer in obtaining an extension of consumer credit in the
form of:

(1) adeferred presentment transaction; or

(2) a motor vehicle title loan.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on October 21,
2011.
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TRD-201104517

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621
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DIVISION 2.  AUTHORIZED ACTIVITIES
7 TAC §883.2001 - 83.2003

These new sections are adopted under Texas Finance Code,
8393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G, Li-
censing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapter 393.

§83.2002.

Each officer, director, employee, and agent of a licensee engaged in
or responsible for licensed activity must have a working knowledge of
Texas Finance Code, Chapter 393, its implementing regulations, and
other pertinent state and federal statutes and regulations that apply to
the licensee’s business.

Knowledge of Laws and Regulations Required.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104518

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 3. APPLICATION PROCEDURES
7 TAC §§83.3001 - 83.3011

These new sections are adopted under Texas Finance Code,
§393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G, Li-
censing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapter 393.

§83.3001.

Words and terms used in this chapter that are defined in Texas Finance
Code, Chapter 393, have the same meanings as defined in Chapter 393.
The following words and terms, when used in this chapter, will have
the following meanings, unless the context clearly indicates otherwise.

Definitions.

(1) Net assets--The total value of acceptable assets used or
designated as readily available for use in the business, less liabilities,

other than those liabilities secured by unacceptable assets. Unaccept-
able assets include, but are not limited to, goodwill, unpaid stock sub-
scriptions, lines of credit, notes receivable from an owner, property
subject to the claim of homestead or other property exemption, and en-
cumbered real or personal property to the extent of the encumbrance.
Generally, assets are available for use if they are readily convertible to
cash within 10 business days. Debt that is either unsecured or secured
by current assets may be subordinated to the net asset requirement pur-
suant to an agreement of the parties providing that the creditor forfeits
its security priority and any rights it may have to current assets in the
amount of $25,000. Debt subject to such a subordination agreement
would not be an applicable liability for purposes of calculating net as-
sets.

(2) Principal party--An adult individual with a substantial
relationship to the applicant by ownership of more than 10% of the
applicant, or having control of the proposed credit access business of
the applicant. The following individuals are principal parties:

(A) proprietors, including spouses with community
property interest;

(B) general partners;

(C) officers of privately held corporations, to include
the chief executive officer or president, the chief operating officer or
vice president of operations, the chief financial officer or treasurer, and
those with substantial management responsibility for credit access op-
erations or compliance with Texas Finance Code, Chapter 393;

(D) directors of privately held corporations;

(E) individuals associated with publicly held corpora-
tions designated by the applicant as follows:

(i) officers as provided by subparagraph (C) of this
paragraph (as if the corporation were privately held); or

(ii) three officers or similar employees with signif-
icant involvement in the corporation’s activities governed by Texas
Finance Code, Chapter 393. One of the persons designated must be
responsible for assembling and providing the information required on
behalf of the applicant and must sign the application for the applicant;

(F) managers or voting members of a limited liability
company;

(G) trustees and executors; and

(H) individuals designated as principal parties where
necessary to fairly assess the applicant’s financial responsibility,
experience, character, general fitness, and sufficiency to command the
confidence of the public and warrant the belief that the business will
be operated lawfully and fairly as required by the commissioner.

§83.3002.

An application for issuance of a new credit access business license must
be submitted in a format prescribed by the commissioner at the date
of filing and in accordance with the commissioner’s instructions. The
commissioner may accept the use of prescribed alternative formats to
facilitate multistate uniformity of applications or in order to accept ap-
proved electronic submissions. Appropriate fees must be filed with the
application and the application must include the following:

Filing of New Application.

(1) Required application information. All questions must
be answered.

(A) Application for license.

(i) Location information. A physical street address
must be listed for the applicant’s proposed address, or if the applicant
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will have no such location, a statement to that effect must be provided.
For applicants with a proposed location in Texas, a post office box or a
mail box location at a private mail-receiving service generally may not
be used. If the address has not yet been determined or if the application
is for an inactive license, then the application must so indicate.

(if) Responsible person. For each of the applicant’s
proposed offices, the person with substantial management responsibil-
ity for operations must be named.

(iif) Registered agent. The registered agent must be
provided by each applicant. The registered agent is the person or entity
to whom any legal notice may be delivered. The agent must be a Texas
resident and list an address for legal service. If the registered agentis a
natural person, the address must be a different address than the licensed
location address. If the applicant is a corporation or a limited liability
company, the registered agent should be the one on file with the Office
of the Texas Secretary of State. If the registered agent is not the same as
the agent filed with the Office of the Texas Secretary of State, then the
applicant must submit a certification from the secretary of the company
identifying the registered agent.

(iv) Owners and principal parties.

() Proprietorships. The applicant must disclose
who owns and who is responsible for operating the business. All com-
munity property interests must also be disclosed. If the business inter-
est is owned by a married individual as separate property, documen-
tation establishing or confirming separate property status must be pro-
vided.

(1) General partnerships. Each partner must be
listed and the percentage of ownership stated. If a general partner is
wholly or partially owned by a legal entity and not a natural person,
a narrative or diagram must be included that lists the names and titles
of all meeting the definition of "managerial official," as contained in
Texas Business Organizations Code, §1.002, and a description of the
ownership of each legal entity must be provided. General partnerships
that register as limited liability partnerships should provide the same
information as that required for general partnerships.

(1) Limited partnerships. Each partner, general
and limited, fulfilling the requirements of items (-a-) - (-c-) of this sub-
clause must be listed and the percentage of ownership stated.

(-a-) General partners. The applicant should
provide the complete ownership, regardless of percentage owned, for
all general partners. If a general partner is wholly or partially owned
by a legal entity and not a natural person, a narrative or diagram must
be included that lists the names and titles of all meeting the definition
of "managerial official," as contained in Texas Business Organizations
Code, §1.002, and a description of the ownership of each legal entity
must be provided.

(-b-) Limited partners. The applicant should
provide a complete list of all limited partners owning 10% or more of
the partnership.

(-c-) Limited partnerships that register as lim-
ited liability partnerships. The applicant should provide the same in-
formation as that required for limited partnerships.

(IV) Corporations. Each officer and director
must be named. Each shareholder holding 10% or more of the voting
stock must be named if the corporation is privately held. If a parent
corporation is the sole or part owner of the proposed business, a
narrative or diagram must be included that describes each level of
ownership of 10% or greater.

(V) Limited liability companies. Each "man-
ager," "officer," and "member" owning 10% or more of the company,

as those terms are defined in Texas Business Organizations Code,
81.002, and each agent owning 10% or more of the company must be
listed. If a member is a legal entity and not a natural person, a narrative
or diagram must be included that describes each level of ownership of
10% or greater.

(VI) Trusts or estates. Each trustee or executor,
as appropriate, must be listed.

(B) Disclosure questions. All applicable questions
must be answered. Questions requiring a "yes" answer must be
accompanied by an explanatory statement and any appropriate docu-
mentation requested.

(C) Personal information.

(i) Personal affidavit. Each individual meeting the
definition of "principal party" as defined in §83.3001 of this title (re-
lating to Definitions) or who is a person responsible for day-to-day op-
erations must provide a personal affidavit. All requested information
must be provided.

(ii) Personal questionnaire. Each individual meet-
ing the definition of “principal party" as defined in §83.3001 of this
title or who is a person responsible for day-to-day operations must pro-
vide a personal questionnaire. Each question must be answered. If any
question, except question 1, is answered "yes," an explanation must be
provided.

(iii) Employment history. Each individual meeting
the definition of "principal party" as defined in §83.3001 of this title or
who is a person responsible for day-to-day operations must provide an
employment history. Each principal party should provide a continuous
10-year history, accounting for time spent as a student, unemployed,
or retired. The employment history must also include the individual’s
association with the entity applying for the license.

(D) Additional requirements.

(i) Statement of experience. Each applicant should
provide a statement setting forth the details of the applicant’s prior ex-
perience in the credit access business. If the applicant or its principal
parties do not have significant experience in the same type of credit
access business as planned for the prospective licensee, the applicant
must provide a written statement explaining the applicant’s relevant
business experience or education, why the commissioner should find
that the applicant has the requisite experience, and how the applicant
plans to obtain the necessary knowledge to operate lawfully and fairly.

(ii) Business operating plan. Each applicant must
provide a brief narrative to the application explaining the type of opera-
tion that is planned. This narrative should discuss each of the following
topics:

(1) the source of customers;

(1)  the purpose(s) of the extensions of consumer

credit;

(1) the size of the extensions of consumer
credit;

(V) the source of working capital for planned
operations;

(V) the types of consumer credit products to be
extended to consumers, as advertised by the business; and

(VI) the contractual loan term, in days, of each
consumer credit product to be offered to consumers.
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(iii)  Statement of records. Each applicant must pro-
vide a statement of where records of Texas transactions will be main-
tained. If these records will be maintained at a location outside of
Texas, the applicant must acknowledge responsibility for the travel cost
associated with examinations in addition to the assessment fees or agree
to make all records available for examination in Texas.

(E) Consent form. Each applicant must submit a con-
sent form signed by an authorized individual. Electronic signatures
will be accepted in a manner approved by the commissioner. The fol-
lowing are authorized individuals:

(i) If the applicant is a proprietor, each owner must
sign.

(ii) If the applicant is a partnership, each general
partner must sign.

(iii)  If the applicant is a corporation, an authorized
officer must sign.

(iv) Iftheapplicantis a limited liability company, an
authorized member or manager must sign.

(v) If the applicant is a trust or estate, the trustee or
executor, as appropriate, must sign.

(2) Other required filings.
(A) Fingerprints.

(i) For all persons meeting the definition of "princi-
pal party" as defined in 883.3001 of this title, a complete set of legible
fingerprints must be provided. All fingerprints should be submitted in
a format prescribed by the OCCC and approved by the Texas Depart-
ment of Public Safety and the Federal Bureau of Investigation.

(ii)  For limited partnerships, if the owners and prin-
cipal parties under paragraph (1)(A)(iv)(I11)(-a-) of this section does
not produce a natural person, the applicant must provide a complete
set of legible fingerprints for individuals who are associated with the
general partner as principal parties.

(iii)  For entities with complex ownership structures
that result in the identification of individuals to be fingerprinted who
do not have a substantial relationship to the proposed applicant, the
applicant may submit a request to fingerprint three officers or similar
employees with significant involvement in the proposed business. The
request should describe the relationship and significant involvement of
the individuals in the proposed business. The OCCC may approve the
request, seek alternative appropriate individuals, or deny the request.

(iv) For individuals who have previously been
licensed by the OCCC and are principal parties of entities currently
licensed, fingerprints are generally not required if the fingerprints
are on record with the OCCC, are less than 10 years old, and have
been processed by both the Texas Department of Public Safety and
the Federal Bureau of Investigation. Upon request, individuals and
principal parties previously licensed by the OCCC may be required
to submit a new set of fingerprints in order to complete the OCCC’s
records.

(v) For individuals who have previously submitted
fingerprints to another state agency (e.g., Texas Department of Savings
and Mortgage Lending), fingerprints are still required to be submitted
to the OCCC, as per Texas Finance Code, §14.152. Fingerprints can-
not be disclosed to others, except as authorized by Texas Government
Code, §560.002.

(B) Entity documents.

(i) Partnerships. A partnership applicant must sub-
mit a complete and executed copy of the partnership agreement. This
copy must be signed and dated by all partners. If the applicant is a lim-
ited partnership or a limited liability partnership, provide evidence of
filing with the Office of the Texas Secretary of State.

(i) Corporations. A corporate applicant, domestic
or foreign, must provide the following documents:

() acomplete copy of the certificate of formation
or articles of incorporation, with any amendments;

(1) a certification from the secretary of the cor-
poration identifying the current officers and directors as listed in the
owners and principal parties section of the application for license form;

(I1) if the registered agent is not the same as the
agent on file with the Office of the Texas Secretary of State, a certifi-
cation from the secretary of the corporation identifying the registered
agent;

(IV) if requested, a copy of the relevant portions
of the bylaws addressing the required number of directors and the re-
quired officer positions for the corporation;

(V) if requested, a copy of the minutes of corpo-
rate meetings that record the election of all current officers and directors
as listed in the owners and principal parties section of the application
for license form.

(iii)  Publicly held corporations. In addition to the
items required for corporations, a publicly held corporation must file
the most recent 10K or 10Q for the applicant or for the parent company.

(iv) Limited liability companies. A limited liability
company applicant, domestic or foreign, must provide the following
documents:

(1) a complete copy of the articles of organiza-
tion;

(I1)  acertification from the secretary of the com-
pany identifying the current officers and directors as listed in the own-
ers and principal parties section of the application for license form;

(1) if the registered agent is not the same as the
agent on file with the Office of the Texas Secretary of State, a certifica-
tion from the secretary of the company identifying the registered agent;

(IV) if requested, a copy of the relevant portions
of the operating agreement or regulations addressing responsibility for
operations;

(V) if requested, a copy of the minutes of com-
pany meetings that record the election of all current officers and direc-
tors as listed in the owners and principal parties section of the applica-
tion for license form.

(v) Trusts. A copy of the relevant portions of the
instrument that created the trust addressing management of the trust
and operations of the applicant must be filed with the application.

(vi) Estates. A copy of the instrument establishing
the estate must be filed with the application.

(vii) Foreign entities. In addition to the items re-
quired by this section, a foreign entity must provide a certificate of
authority to do business in Texas, if applicable.

(C) Financial statement and supporting financial infor-
mation.
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(i) All entity types. The financial statement must be
dated no earlier than 90 days prior to the date of application. Appli-
cants may also submit audited financial statements dated within one
year prior to the application date in lieu of completing the Support-
ing Financial Information. All financial statements must be certified as
true, correct, and complete, and must comply with generally accepted
accounting principles (GAAP).

(i) Sole proprietorships.  Sole proprietors must
complete all sections of the Personal Financial Statement and the
Supporting Financial Information, or provide a personal financial
statement that contains all of the same information requested by the
Personal Financial Statement and the Supporting Financial Informa-
tion. The Personal Financial Statement and Supporting Financial
Information must be as of the same date.

(iif)  Partnerships. A balance sheet for the partner-
ship itself as well as each general partner must be submitted. In addi-
tion, the information requested in the Supporting Financial Information
must be submitted for the partnership itself and each general partner.
All of the balance sheets and Supporting Financial Information doc-
uments for the partnership and all general partners must be as of the
same date.

(iv) Corporations and limited liability companies.
Corporations and limited liability companies must file a balance sheet.
The information requested in the Supporting Financial Information
must be submitted. The balance sheet and Supporting Financial
Information must be as of the same date. Financial statements are
generally not required of related parties, but may be required if the
commissioner believes they are relevant. The financial information
for the corporate or limited liability company applicant should contain
no personal financial information.

(v) Trusts and estates. Trusts and estates must file a
balance sheet. The information requested in the Supporting Financial
Information must be submitted. The balance sheet and Supporting Fi-
nancial Information must be as of the same date. Financial statements
are generally not required of related parties, but may be required if the
commissioner believes they are relevant. The financial information for
the trust or estate applicant should contain no personal financial infor-
mation.

(D) Assumed name certificates. For any applicant that
does business under an "assumed name" as that term is defined in Texas
Business and Commerce Code, §71.002, an Assumed Name Certificate
must be filed as provided in this subparagraph.

(i) Unincorporated applicants. Unincorporated ap-
plicants using or planning to use an assumed name must file an assumed
name certificate with the county clerk of the county where the proposed
business is located in compliance with Texas Business and Commerce
Code, Chapter 71. An applicant must provide a copy of the assumed
name certificate that shows the filing stamp of the county clerk or, al-
ternatively, a certified copy.

(if) Incorporated applicants. Incorporated appli-
cants using or planning to use an assumed name must file an assumed
name certificate in compliance with Texas Business and Commerce
Code, Chapter 71. Evidence of the filing bearing the filing stamp
of the Office of the Texas Secretary of State must be submitted or,
alternatively, a certified copy.

(E) Third-party lender organizations. As required by
Texas Finance Code, §393.604(4), each applicant must provide the
names, physical addresses, and telephone numbers of the third-party
lender organizations with which the business contracts to provide

services or from which the business arranges extensions of consumer
credit.

(F) Bond. The commissioner may require a bond un-
der Texas Finance Code, 8393.605, if the commissioner finds that this
would serve the public interest. If a bond is required, the commissioner
will give written notice to the applicant. Should a bond not be submit-
ted within 40 calendar days of the date of the commissioner’s notice,
any pending application may be denied.

§83.3003. Transfer of License.

(a) Definition. As used in this subchapter, a “transfer of own-
ership" does not include a change in proportionate ownership as defined
in §83.3004 of this title (relating to Change in Form or Proportionate
Ownership). Transfer of ownership includes the following:

(1) an existing owner of a sole proprietorship relinquishes
that owner’s entire interest in a license or an entirely new entity has
obtained an ownership interest in a sole proprietorship license;

(2) any purchase or acquisition of control of a licensed gen-
eral partnership, in which a partner relinquishes that owner’s entire in-
terest or a new general partner obtains an ownership interest;

(3) any change in ownership of a licensed limited partner-
ship interest in which:

(A) alimited partner owning 10% or more relinquishes
that owner’s entire interest;

(B) anew limited partner obtains an ownership interest
of 10% or more;

(C) ageneral partner relinquishes that owner’s entire in-
terest; or

(D) anew general partner obtains an ownership interest
(transfer of ownership occurs regardless of the percentage of ownership
exchanged of the general partner);

(4) any change in ownership of a licensed corporation in
which:

(A) anew stockholder obtains 10% or more of the out-
standing voting stock in a privately held corporation;

(B) an existing stockholder owning 10% or more relin-
quishes that owner’s entire interest in a privately held corporation;

(C) any purchase or acquisition of control of 51% or
more of a company that is the parent or controlling stockholder of a
licensed privately held corporation occurs; or

(D) any stock ownership changes that result in a change
of control (i.e., 51% or more) for a licensed publicly held corporation
occeur;

(5) any change in the membership interest of a licensed
limited liability company:
(A) in which a new member obtains an ownership in-
terest of 10% or more;

(B) in which an existing member owning 10% or more
relinquishes that member’s entire interest; or

(C) inwhichapurchase or acquisition of control of 51%
or more of any company that is the parent or controlling member of a
licensed limited liability company occurs;

(6) any acquisition of a license by gift, devise, or descent
occurs; and
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(7) any purchase or acquisition of control of a licensed en-
tity whereby a substantial change in management or control of the busi-
ness occurs, despite not fulfilling the requirements of paragraphs (1) -
(6) of this subsection, and the commissioner has reason to believe that
proper regulation of the licensee dictates that a transfer must be pro-
cessed.

(b) Approval of transfer. No credit access business license
may be sold, transferred, or assigned without written approval of the
commissioner.

(c) Filing requirements. An application for transfer of a credit
access business license must be submitted in a format prescribed by
the commissioner at the date of filing and in accordance with the rules
and instructions. The commissioner may accept the use of prescribed
alternative formats to facilitate multistate uniformity of applications
or in order to accept approved electronic submissions. Appropriate
fees must be filed with the transfer application, and the application for
transfer must include the following:

(1) Required application information.

(A) New licensees filing transfers. The information re-
quired for new license applications under §83.3002 of this title (relating
to Filing of New Application) must be submitted by new licensees fil-
ing transfers. The instructions in §83.3002 of this title are applicable
to these filings. In addition, evidence of transfer of ownership as de-
scribed in paragraph (2) of this subsection must also be submitted.

(B) Existing licensees filing transfers. If the applicant
is currently licensed and filing a transfer, the applicant must provide the
information that is unique to the transfer event, including the applica-
tion for license, disclosure questions, owners and principal parties, and
a new financial statement, as provided in §83.3002 of this title. The
instructions in §83.3002 of this title are applicable to these filings. The
responsible person at the new location must file a personal affidavit,
personal questionnaire, and employment history, if not previously filed.
Other information required by §83.3002 of this title need not be filed if
the information on file with the OCCC is current and valid. In addition,
evidence of transfer of ownership as described in paragraph (2) of this
subsection must also be submitted.

(2) Evidence of transfer of ownership. Documentation ev-
idencing the transfer of ownership must be filed with the application
and should include one of the following:

(A) acopy of the asset purchase agreement when only
the assets have been purchased;

(B) acopy of the purchase agreement or other evidence
relating to the acquisition of the equity interest of a licensee that has
been purchased or otherwise acquired;

(C) any document that transferred ownership by gift,
devise, or descent, such as a probated will or a court order; or

(D) any other documentation evidencing the transfer
event.

(d) Permission to operate. No business under the license may
be conducted by any transferee until the application has been received,
all applicable fees have been paid, and a request for permission to op-
erate has been approved. In order to be considered, a permission to
operate must be in writing. Additionally, the transferor must grant the
transferee the authority to operate under the transferor’s license pend-
ing approval of the transferee’s new license application. The transferor
must accept full responsibility to any customer and to the OCCC for the
licensed business for any acts of the transferee in connection with the
operation of the business. The permission to operate must be submit-
ted before the transferee takes control of the licensed operation. The

agreement must set a definite period of time for the transferee to oper-
ate under the transferor’s license. A request for permission to operate
may be denied even if it contains all of the required information. Two
companies may not simultaneously operate under a single license. If
the OCCC grants a permission to operate, the transferor must cease op-
erating under the authority of the license.

(e) Application filing deadline. Applications filed in connec-
tion with transfers of ownership may be filed in advance but must be
filed no later than 10 calendar days following the actual transfer.

883.3004. Change in Form or Proportionate Ownership.

(@) Organizational form. When any licensee or parent of a li-
censee changes the organizational form of its business (e.g., from cor-
poration to limited partnership), the licensee must advise the commis-
sioner of the change in writing within 10 calendar days after the change,
by filing a license amendment and paying the required fees as provided
in §83.3010 of this title (relating to Fees). In addition, the licensee must
submit a copy of the relevant portions of the organizational document
for the new entity (e.g., articles of conversion and partnership agree-
ment) addressing the ownership and management of the new entity.

(b) Merger. A merger of a licensee is a change of ownership
that results in a new or different surviving entity and requires the filing
of a transfer application pursuant to §83.3003 of this title (relating to
Transfer of License). If the merger of the parent entity of a licensee that
leads to the creation of a new entity or results in a different surviving
parent entity, the licensee must advise the commissioner of the change
in writing within 10 calendar days after the change, by filing a license
amendment and paying the required fees as provided in §83.3010 of
this title. Mergers or transfers of other entities with a beneficial inter-
est beyond the parent entity level only require notification within 10
calendar days.

(c) Proportionate ownership.

(1) A change in proportionate ownership that results in the
exact same owners still owning the business, and does not meet the
requirements described in paragraph (2) of this subsection, does not
require a transfer. Such a proportionate change in ownership does not
require the filing of a transfer application, but does require notification
when the cumulative ownership change to a single entity or individual
amounts to 10% or greater. No later than 10 calendar days following
the actual change, the licensee is required to notify the commissioner
in writing of the change in proportionate ownership by filing a license
amendment and paying the required fees as provided in §83.3010 of this
title. This section does not apply to a publicly held corporation that has
filed with the OCCC the most recent 10K or 10Q filing of the licensee
or the publicly held parent corporation, although a transfer application
may be required under §83.3003 of this title.

(2) A proportionate change in which an owner that previ-
ously held under 10% obtains an ownership interest of 10% or more,
requires a transfer under §83.3003 of this title.

§83.3007.

(a) Initial review. A response to an incomplete application will
ordinarily be made within 14 calendar days of receipt stating that the
application is incomplete and specifying the information required for
acceptance.

Processing of Application.

(b) Complete application. An application is complete when:
(1) it conforms to the rules and published instructions;
(2) all fees have been paid; and

(3) all requests for additional information have been satis-
fied.
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(c) Failure to complete application. If a complete application
has not been filed within 30 calendar days after notice of deficiency has
been sent to the applicant, the application may be denied.

(d) Hearing. Whenever an application is denied, the affected
applicant has 30 calendar days from the date the application was de-
nied to request in writing a hearing to contest the denial. This hearing
will be conducted pursuant to the Administrative Procedure Act, Texas
Government Code, Chapter 2001, and Chapter 9 of this title (relating to
Rules of Procedure for Contested Case Hearings, Appeals, and Rule-
makings), before an administrative law judge who will recommend a
decision to the commissioner. The commissioner will then issue a final
decision after review of the recommended decision.

(e) Denial. If an application has been denied, the assessment
fee will be refunded to the applicant. The investigation fee and the
fingerprint processing fee in §83.3010 of this title (relating to Fees)
will be forfeited.

(f) Processing time.

(1) Alicense application will ordinarily be approved or de-
nied within a maximum of 30 calendar days after the date of filing of
a completed application.

(2) When a hearing is requested following an initial license
application denial, the hearing will be held within 30 calendar days af-
ter a request for a hearing is made unless the parties agree to an exten-
sion of time. A final decision approving or denying the license appli-
cation will be made after receipt of the proposal for decision from the
administrative law judge.

(3) Exceptions. More time may be taken where good cause
exists, as defined by Texas Government Code, §2005.004, for exceed-
ing the established time periods in paragraphs (1) and (2) of this sub-
section.

§83.3008. Relocation of Licensed Offices.

(@) Filing requirements. A licensee may move the licensed of-
fice from the licensed location to any other location by paying the ap-
propriate fees and giving notice of intended relocation to the commis-
sioner not less than 30 calendar days prior to the anticipated moving
date. Notification must be provided by filing a license amendment or
an approved electronic submission as prescribed by the commissioner.
The notice must include the contemplated new address of the licensed
office, the approximate date of relocation, a copy of the notice to con-
sumers, and the applicable fee as outlined in §83.3010 of this title (re-
lating to Fees).

(b) Notice to consumers. Written notice of a relocation of an
office, or of transactions as outlined in subsection (c) of this section,
must be mailed to all consumers with active accounts at least five cal-
endar days prior to the date of relocation. Notices must identify the
licensee, provide both old and new addresses, provide both old and
new telephone numbers, and state the date relocation is effective. The
notice to consumers can be waived or modified by the commissioner
when it is in the public interest. A request for waiver or modification
must be submitted in writing for approval. In lieu of notification by
mail, a licensee may provide notice to a consumer by reasonable sig-
nage, electronic mail, text messaging, or other electronic means if a
consumer has approved electronic notices, or by any other means the
commissioner may approve.

(c) Relocation of transactions. If the licensee is only relocat-
ing or transferring transactions from one licensed location to another
licensed location, the licensee must comply with subsection (b) of this
section and provide, if transferred to more than one location, a list of
transactions relocated or transferred. This list of relocated or trans-

ferred transactions must include the contract number and the full name
of the consumer.

§83.3009. License Status.

(a) Inactivation of active license. A licensee may cease oper-
ating under a credit access business license and choose to inactivate
the license. A license may be inactivated by giving notice of the ces-
sation of operations not less than 30 calendar days prior to the antic-
ipated inactivation date. Notification must be provided by filing a li-
cense amendment or an approved electronic submission as prescribed
by the commissioner. The notice must include the new mailing ad-
dress for the license, the effective date of the inactivation, and the fee
for amending the license. A licensee must continue to pay the yearly
renewal fees for an inactive license as outlined in §83.3010 of this title
(relating to Fees), or the license will expire.

(b) Activation of inactive license. A licensee may activate an
inactive license by giving notice of the intended activation not less than
30 calendar days prior to the anticipated activation date. Notification
must be provided by filing a license amendment or an approved elec-
tronic submission as prescribed by the commissioner. The notice must
include the contemplated new address of the licensed office, the ap-
proximate date of activation, and the fee for amending the license as
outlined in §83.3010 of this title.

(c) Voluntary surrender of license. Subject to §83.4005(b) of
this title (relating to Effect of Revocation, Suspension, or Surrender of
License), a licensee may voluntarily surrender a license by providing
written notice of the cessation of operations, a request to surrender the
license, and by submitting the license certificate. A voluntary surrender
will result in cancellation of the license.

(d) Expiration. A license will expire on the later of December
31 of each year or the 16th day after the written notice of delinquency
is given unless the annual assessment fees have been paid by the due
date for license renewal. A licensee that pays the annual assessment
fees will automatically be renewed even though a new license may not
be issued.

§83.3010. Fees.
(@) New licenses.

(1) Investigation fees. A $200 non-refundable investiga-
tion fee is assessed on the filing of one or more license applications
owned or controlled by the same person. A separate investigation fee
may be imposed for multiple license applications for good cause in ac-
cordance with Texas Finance Code, §393.604(b).

(2) Assessment fees. An assessment fee of $600 per active
license and $250 per inactive license is assessed each time an applica-
tion for a new license is filed. This assessment fee will be refunded if
the application is not approved.

(3) Fee for Texas Financial Education Endowment. A fee
not to exceed $200 is assessed each time an application for a new li-
cense is filed, in order to contribute to the Texas Financial Education
Endowment. The finance commission may reduce the amount of the
fee if it determines that the endowment is of a sufficient size to accom-
plish its purpose. This fee will be refunded if the application is not
approved.

(b) License transfers. An applicant must pay a $200 non-re-
fundable investigation fee for each license transfer.

(c) Fingerprint processing. A nonrefundable fee as prescribed
by the commissioner will be charged to recover the costs of investigat-
ing each principal party’s fingerprint record.

(d) License amendments. A fee of $25 must be paid each time
a licensee amends a license by inactivating a license, activating an in-
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active license, changing the assumed name of the licensee, changing
the organizational form or proportionate ownership, providing notifi-
cation of a new parent entity, or relocating an office.

(e) License duplicates. The fee for a license duplicate is $10.

(f) Costs of hearings. The commissioner may assess the costs
of an administrative appeal pursuant to Texas Finance Code, §14.207
for a hearing afforded under §83.3007(d) of this title (relating to Pro-
cessing of Application), including the cost of the administrative law
judge, the court reporter, and agency staff representing the OCCC at a
hearing.

(9) Annual renewal and assessment fees.

(1) An annual assessment fee is required for each license
consisting of:

(A) afixed fee not to exceed $600; and

(B) a volume fee based upon the volume of business
that consists of an amount not to exceed $0.03 per each $1,000 ad-
vanced for license holders whose operations occur within Texas Fi-
nance Code, Chapter 393 in accordance with the most recent quarterly
report filing required by Texas Finance Code, §393.627.

(2) The annual assessment fee for an inactive license is
$250.

(3) The maximum annual assessment fee for each licensed
entity will not average more than $1,200 per active licensed location.

(4) In addition to the annual assessment fee, a fee not to
exceed $200 is required for each annual renewal of a licensed entity, in
order to contribute to the Texas Financial Education Endowment. The
finance commission may reduce the amount of the fee if it determines
that the endowment is of a sufficient size to accomplish its purpose.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104519

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 4. LICENSE
7 TAC §8§83.4001 - 83.4007

These new sections are adopted under Texas Finance Code,
8393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G, Li-
censing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapter 393.

§83.4001. License Display.

(a) In-person sales. Licenses must be prominently displayed
in a licensee’s office in a conspicuous location visible to the general
public.

(b) Internetsales. For business conducted through the Internet,
a credit access business must fulfill one of the following two options
on any website maintained by the business and on any website where
the business advertises to or transacts with the public:

(1) include a complete copy of its license in a prominent
and conspicuous location which may be accessible via a direct link; or

(2) include the following information in a prominent and
conspicuous location:

(A) name of the licensed business followed by the
phrase "credit access business";

(B) license number of the business;
(C) address of the licensed location of the business; and

(D) a statement that the licensed business is regulated
by the Office of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104521

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 5. OPERATIONAL REQUIRE-
MENTS
7 TAC §83.5001, §83.5002

These new sections are adopted under Texas Finance Code,
8393.622, which authorizes the Finance Commission to adopt
rules necessary to enforce and administer Subchapter G, Li-
censing and Regulation of Certain Credit Services Organiza-
tions, under Chapter 393.

The statutory provisions affected by the adoption are contained
in Texas Finance Code, Chapter 393.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104522
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Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢

CHAPTER 85. PAWNSHOPS AND CRAFTED
PRECIOUS METAL DEALERS

SUBCHAPTER B. RULES FOR CRAFTED
PRECIOUS METAL DEALERS

The Finance Commission of Texas (commission) adopts new
§885.1001 - 85.1011, 85.2001 and 85.2002 in Subchapter B
of 7 TAC Chapter 85, concerning the registration and reporting
of crafted precious metal dealers. Sections 85.1001, 85.1003,
85.1006, 85.1007, 85.1010, 85.1011, 85.2001 and 85.2002 are
adopted with changes to the proposed text as published in the
September 2, 2011, issue of the Texas Register (36 TexReg
5576) and will be republished. Sections 85.1002, 85.1004,
85.1005, 85.1008 and 85.1009 are adopted without changes
and will not be republished.

The purpose of the rules is to implement House Bill (HB) 2490,
as enacted by the 82nd Texas Legislature. HB 2490 requires
crafted precious metal dealers to register with the Office of Con-
sumer Credit Commissioner. It also creates additional require-
ments for the form that must be prepared with each transaction.
The adopted rules provide additional detail on the requirements
for registration and the contents of the transaction report form.

The commission received fifteen written comments on the
proposal, from the following organizations and persons: the
Texas Jewelers Association, the Austin Jewelry Appraisers,
Gold-Busters, Acme Gold Buyers (two comments), the Posey
Law Firm, P.C., Universal Coin and Bullion (two comments),
Jerry Jordan (two comments), the Texas Association of Inde-
pendent Pawnbrokers, L Bufalo Pawn (three comments), and
the Senate Committee on Business and Commerce, Chair John
Carona.

Overall, the comments provide suggestions and concerns re-
garding the proposed rules, with the majority of the comments
relating to the transaction reporting under 885.2001. Several
comments were received regarding the proposed requirement of
including estimated scrap values on the transaction report. Also,
a number of the comments present concerns about the amount
of detail contained in the description requirements of the pro-
posed rule. The commission’s responses to the comments re-
ceived are addressed following the purpose paragraph for the
provisions receiving comments. Additionally, many issues com-
mented upon relate solely to statutory provisions not within the
commission’s authority. These comments concerning HB 2490
have been generally addressed to direct the commenter to the
appropriate statutory provisions.

As a note of background regarding these rules, crafted precious
metal dealers are a fairly young industry and an industry newly
regulated by the agency. The agency decided that it would be in
the best interest of consumers as well as the industry to gather
information from interested stakeholders in order to prepare an
informed and well-balanced proposal for the commission. Ac-
cordingly, the agency distributed an Advance Notice of Proposed

Rulemaking (ANPR) and received written comments from inter-
ested stakeholders. Subsequently, the agency held a stakehold-
ers meeting where stakeholders provided verbal testimony and
elaborated on their written comments to the ANPR.

Upon review of all the commentary provided, the agency also
distributed a proposed rule draft to the growing list of stakehold-
ers for specific early or precomment prior to the presentation of
the rules to commission. In addition, the agency conducted a
public hearing under Texas Government Code, §2001.029 as re-
quested by the Texas Jewelers Association. The agency circu-
lated a revised draft of the rules prior to the hearing and received
testimony from several jewelers and other interested stakehold-
ers. After the public hearing, the agency received positive writ-
ten comments, as one commenter "applaud[ed] the most recent
changes to the rules, as well as staff's interest in clarifying their
interpretation of Chapter 1956 and the proposed rules." Another
commenter expressed appreciation for the agency’s "openness
to hear [the commenters’] thoughts and ideas in the public hear-
ing, last week." The agency carefully evaluated all of the stake-
holders’ comments and has incorporated numerous recommen-
dations offered by the stakeholders. The agency believes that
this continued participation of stakeholders in the rulemaking
process has greatly benefited the resulting adoption.

In order to accommodate the addition of these rules, the agency
is conducting a minor reorganization of 7 TAC Chapter 85. At the
present time, the agency’s space limitations within 7 TAC Part 5,
necessitate the sharing of chapters. As the transactions con-
ducted by pawnshops and crafted precious metal dealers have
some similarities, the agency believes the most logical location
for these rules is Chapter 85. The chapter has been renamed
as follows: "Pawnshops and Crafted Precious Metal Dealers."
The existing rules contained in the chapter relating to pawn-
shops have been relocated to Subchapter A, "Rules of Opera-
tion for Pawnshops." The groupings of rules and corresponding
titles formerly listed as subchapters will continue, but they will
be redesignated as Subchapter A, Divisions 1 - 7, as opposed to
Subchapters A - G. The section numbers of the existing pawn-
shop rules and the text of those rules will not change. As aresult,
the adopted new rules are contained in Subchapter B, "Rules for
Crafted Precious Metal Dealers."

Section 85.1001 contains definitions to be used throughout the
subchapter. The rule incorporates the definition of "crafted pre-
cious metal" from HB 2490, which provides that crafted precious
metal is "jewelry, silverware, an art object, or another object,
made wholly or partly from precious metal." Because the statute
and rule apply to items "made wholly or partly from precious
metal," they include metal items attached to nonmetal items. For
example, if a dealer purchases a gold ring with a diamond at-
tached, then the whole item, including the ring and the diamond,
will be considered crafted precious metal subject to the statute
and rule. However, if the diamond is removed from the ring be-
fore the sale, then the ring by itself will be considered crafted
precious metal, and the diamond will not.

The rule’s definition of "crafted precious metal" excludes a coin,
a bar, a commemorative medallion, an item with trace amounts,
or an item purchased by a dealer for 105% or more of the item’s
scrap value. This language is intended to implement the defini-
tion in HB 2490, which excludes "a coin, a bar, a commemora-
tive medallion, or scrap or a broken item selling at five percent
or more than the scrap value of the item." Section 85.1001 pro-
vides that "scrap value" means the value that would be paid for
an item by a person who will melt the item or otherwise transform
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it so that it will not be used for its original purpose. Under these
definitions, for example, the statute and rule would apply to any
dealer who purchases crafted precious metal items at less than
scrap value (unless the items are coins, bars, or medallions).
However, the statute and rule would not apply to a dealer who
purchases a broken ring for 150% of scrap value, repairs it, and
then sells the ring as a retail good. Additionally, §85.1001 de-
fines several other terms, including "broken item," "permanent
registered location,” and "temporary location."

Since the proposal, the definition of "crafted precious metal" in
885.1001(2) has been further refined. In response to informal
comments received, the phrase "an item that contains incidental
or trace amounts of precious metal" has been added to exclude
items with trace amounts, such as computer motherboards and
cell phones. In addition, proposed subparagraph (A) has been
deleted in order to clarify the rule and place the focus on the
true determining factor of the last statutory exclusion: whether
the item is sold above or below 105% of the item’s scrap value.
Accompanying technical corrections have been made along with
these changes.

During the public hearing, a person providing testimony raised
the concern of small business owners who conduct a very light
volume of business in the purchase of crafted precious metal.
The agency recognizes the potential need for a de minimis ex-
ception excluding persons who do not purchase and sell a cer-
tain amount of crafted precious metal or perform a certain num-
ber transactions in one calendar year. The agency would like to
study this issue for future rulemaking.

Regarding the definition of "local law enforcement" in adopted
§85.1001(4), an informal commenter requested clarification con-
cerning out-of-state purchases. In order to properly encompass
sales where either the seller or the dealer is located in Texas,
clause (ii) has been added to subparagraph (B), which reflects fil-
ing with the dealer’s local law enforcement when the seller does
not reside in Texas but the dealer does.

Also in reference to the local law enforcement definition, one
commenter states: "Currently | discourage mail in business.
However, it does remain convenient for many customers to mail
their items to a trusted source. However, in HB 2490 | see no
requirement for Dealers to report to law enforcement other than
in the County which they are located. This would be a time
consuming challenge to have to report to the Cities or Counties
from where these precious metals were mailed." Under Texas
Occupations Code, §1956.063(b), the transaction report must
be sent to the sheriff in "the county in which the transaction
occurs," unless the transaction occurs in a city that maintains a
police department, in which case it must be sent to that city’s po-
lice department. The commission believes that this requirement
is consistent with the rule’s requirement that the report be sent
to a Texas seller’'s home county for mail-in sales, and to a Texas
dealer’s home county if the seller is out-of-state (as explained
in the preceding paragraph). When both parties are from Texas
and the item is alleged to be stolen, the report’s information will
be more useful for law enforcement in the seller’s county than
law enforcement in the dealer’s county. When the functionality
becomes available, the upload transaction feature of the Metals
Registration Program will help ease compliance in this type
of situation. Thus, the commission declines the commenter’s
suggestion.

In the definition of "scrap value," the proposal included a state-
ment that scrap value "is synonymous with 'melt value™ at the
end of the definition. One commenter disagrees and pointed

to situations where scrap value and melt value would not be
the same. When discussing this issue with stakeholders, the
agency had explained that while melt value can have a cou-
ple of different meanings, the agency intended it to mean the
amount for which a dealer would sell the item to a refiner. In
other words, the agency’s proposed use of the term "melt value"
was what a refiner would pay a dealer for the item, i.e., the scrap
value. In order to reduce potential confusion involved in multi-
ple acceptable uses of the term "melt value,” the commission
has deleted the last sentence from the scrap value definition in
adopted §85.1001(8).

Section 85.1002 states the procedure for filing a new applica-
tion for a crafted precious metal dealer registration, which will
be completed through required submission to the online Metals
Registration Program. The rule also outlines what information
is necessary on the application, including responsible persons,
assumed names, and a list of both temporary and permanent lo-
cations for the proposed business.

Section 85.1003 relates to the processing of the application. The
rule includes provisions regarding when an application is com-
plete, the required 30-day notice to the applicant concerning in-
complete applications, the automatic withdrawal of an applica-
tion if an applicant does not respond to a request for information
within 30 days, and the issuance of certificates when a registra-
tion has been completed.

Since the proposal, paragraph (1) of §85.1003(b) has been
deleted in order to properly reflect the communications pro-
vided by the agency during the registration process. It has
been the agency’s practice to notify registrants (or licensing
applicants) when their submissions are incomplete and specify
what information is required for completion. The proposed
rule inadvertently stated that notification would be provided
when an application is complete, which is not planned to occur.
The revision in adopted §85.1003(b) accurately describes the
notification provided to applicants with incomplete applications.
In addition, technical corrections have been made to accommo-
date this deletion.

Section 85.1004 describes the procedures for relocating a reg-
istered location by filing with the online Metals Registration Pro-
gram and paying the required fees under §85.1011.

Section 85.1005 provides that the agency may rely on the mail-
ing and e-mail addresses on file for all purposes relating to no-
tification, and that a metal dealer’s failure to update these ad-
dresses is not a defense to any action taken by the OCCC as a
result of the dealer’s failure to respond.

Section 85.1006 requires each crafted precious metal dealer to
prominently display its registration certificate in a conspicuous
location visible to the public at every location where the dealer
purchases crafted precious metal.

Since the proposal, §85.1006 has been revised to include clarify-
ing provisions related to in-person sales, Internet sales, and mail
order sales and advertisements. The in-person sales provision
in adopted subsection (a) maintains the proposed language. For
business conducted through the Internet, the crafted precious
metal dealer has two options concerning registration display in
subsection (b): (1) include a complete copy of the registration
in a prominent and conspicuous location; or (2) include informa-
tion specified by the rule related to the registration in a prominent
and conspicuous location. The Internet requirements must be
fulfilled "on the dealer’s website and on any website where the
dealer advertises to the public." Similar requirements to subsec-
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tion (b) must be fulfilled in mailed communications and advertise-
ments in 885.1006(c) as adopted. Additionally, an oral comment
received at the public hearing noted that other delivery methods
aside from US mail should be included. The agency agrees and
has added language regarding private delivery services for this
adoption.

Section 85.1007 describes the procedures for annual renewal,
including the payment of fees on an annual basis and the sub-
mission of updated information concerning locations and respon-
sible persons. In addition, §85.1007 states when a registration
will no longer be effective.

As a matter of regulatory flexibility, late renewal options have
been added to §85.1007 since the proposal. The agency re-
viewed the Sunset License Model for 2009 and crafted the provi-
sions in new subsection (b) in accordance with the Sunset Com-
mission’s standards. The Sunset License Model specifically con-
templates penalties for delinquent license renewals, with time
frames and penalty amounts varying among state agencies.

The added provisions in §85.1007(b) provide two levels of late
renewal penalties: (1) a late penalty of 50% of permanent loca-
tion fees for renewing within 30 days of the dealer’s annual an-
niversary, and (2) a late penalty of 100% of permanent location
fees for renewing 120 days late. The agency believes that these
late renewal penalties are set at a level to discourage delinquent
registration renewals, as recommended by the Sunset Commis-
sion.

The last subsection of 885.1007, adopted subsection (c), has
been renamed "Effects of expired registration" and divided into
three paragraphs to provide better clarity to registrants. Para-
graph (1) maintains the proposed language regarding the date
when a registration is no longer effective. A clarifying phrase
has been added to state that if a dealer does not timely renew
and fails to fulfill a late renewal option in subsection (b), then the
dealer’s registration is no longer effective. Paragraph (2) con-
sists of the proposed last sentence concerning reapplication af-
ter expiration, with the new tagline, "Obtaining registration after
expiration.”

New paragraph (3) of §85.1007(c) states: "(3) Administrative
penalty. If a person has engaged in the purchase of crafted pre-
cious metal while its registration was not effective, the person
may be subject to an administrative penalty under Texas Occu-
pations Code, §1956.0615." This language has been added to
clarify the consequences of engaging in unregistered activity as
supported by the Sunset License Model.

Section 85.1008 outlines the process by which a metal dealer
may add temporary locations after an initial application or
after a renewal, as provided by Texas Occupations Code,
§1956.0612(d).

Section 85.1009 states that the agency may revoke a dealer’s
registration for a violation of the statute and describes the
dealer’s right to a hearing to challenge that decision.

Section 85.1010 concerns the procedures for a new registration
after revocation. A dealer whose registration has been revoked
may not reapply for at least five years and must follow the pro-
cedures for new applicants under §85.1002.

Since the proposal, the term "license" in the title of §85.1010
has been replaced with "registration" in order to provide correct
terminology.

Section 85.1011 sets out the fees for permanent registered loca-
tions, temporary locations, registration amendments, and tem-
porary location additions. The rule includes provisions regarding
the agency’s legal authority to charge nonsufficient funds fees.
In addition, the rules states that fees are nonrefundable, non-
transferable, and not prorated.

Since the proposal, proposed subsection (e) regarding system
fees has been deleted as the online subscription fees are in-
cluded within the $50 (permanent location) and $25 (temporary
location) registration fees. Additionally, technical corrections
have been made to §85.1011 to reletter the remaining subsec-
tions.

Section 85.2001 outlines the required contents of the transac-
tion report form. The rule first lists required information relating
to the dealer, then provides required information concerning the
seller, and finally lists the information required for the description
of crafted precious metal purchased by the dealer in the trans-
action.

In particular, in implementing the statutory requirement, the rule
states that the transaction report form be preprinted and prenum-
bered. Forms must be numbered sequentially in order of the
date and time of transaction, so that the dealer may account
for each transaction made. There are several ways in which a
dealer could fulfill this requirement. For example, a dealer could
have a single bundle of preprinted, sequential forms, from which
the dealer’s employees can take forms as transactions occur. Al-
ternatively, the dealer could use a computer program that prints
out forms numbered sequentially in order of date and time. In
addition, 885.2001 allows other information to be included on
the transaction report form as long as it is not misleading with
respect to rights arising under the law.

One commenter is "interested in the OCCC's interpretation of
the 'preprinted and prenumbered’ requirement in §85.2001. We
look forward to reviewing the OCCC’s commentary to the rules to
help our membership determine how to comply with the 'prenum-
bered’ aspect of this rule." As stated in the proposed preamble,
dealers may fulfill this requirement by having multiple employ-
ees draw from a single stack of preprinted, sequentially num-
bered forms. Another option would be to utilize a computer pro-
gram that automatically prints out forms numbered in sequence
depending on the date and time of the print request by the em-
ployee.

Regarding the full name of the seller in 885.2001(a)(5), one
commenter presents a concern about the rules not including
a definition of "personal identification certificate," and thought
that it "could be a potential loophole for fake ID’s and/or foreign
Driver’s licenses." The term "personal identification certificate"
is used in the existing statutory provisions applicable to metal
dealers in Texas Occupations Code, §1956.062(c), which re-
main unchanged by HB 2490. Section 1956.001(8)(C) of the
Occupations Code defines "a personal identification certificate”
as one "issued by the [Texas Department of Public Safety] under
Section 521.101, Transportation Code, or a corresponding card
or certificate issued by another state." Thus, as the current
statutory provisions limit the acceptable forms of identification,
it was not necessary to define it by rule. However, to clarify this
statutory limitation on acceptable identification, the commission
has added a specific citation reference to the definition in the
statute. Therefore, for this adoption, §85.2001(a)(5) has been
revised as follows: "the seller’s driver's license or personal
identification certificate as defined by Texas Occupations Code,
§1956.001(8)."
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Under §85.2001(a)(9), three commenters raise concerns about
the description requirements being too "time-intensive," "awk-
ward and onerous." Some of these concerns had been raised
during the precomment stage and the agency had worked dili-
gently prior to the public hearing to revise the description re-
quirements. The revisions provide the appropriate balance of
required information necessary to fulfill the statute’s intent of as-
sisting law enforcement in tracking stolen property, while mak-
ing the rules more practical in application for metal dealers. As
a result, numerous changes were made regarding the descrip-
tions in advance of the public hearing, as follows: removing the
requirement that each individual item be described in an item-
ized list, adding a requirement that the total number of items pur-
chased by the dealer be included, allowing items to be grouped
by each kind of metal purchased for purposes of weight and
price, removal of the requirements to designate whether any item
is scrap or broken, and the addition of a separate description op-
tion where a more general description may be accompanied by
a clear image of all items purchased.

At the public hearing, many dealers were appreciative of the flex-
ibility added to the description requirements. In particular, three
commenters submitted written support for the alternative use of
photocopies or digital photographs to provide accurate descrip-
tions of the crafted precious metal purchased. One oral com-
menter asked whether photos could be grouped by metal type.
It is the agency’s intent to maintain the adopted rule’s flexibility
in this area. Thus, for a large number of items of various metal
types, the agency would accept the use of grouped images (e.g.,
20 items total, one photo of the 10 items of 14 karat gold, one
photo of the 10 items of 10 karat gold). In contrast, for a small
purchase, the agency would accept the use of one photo with a
clear description indicating which piece is of a particular metal
type (e.g., one 10 karat gold ring (left), one 14 karat gold ring
(middle), one 0.925 sterling silver ring (right)).

Two commenters present remaining concerns related to the de-
scription of stones. At the public hearing, the detailed descrip-
tion without an image still required stones to be described by
"type, color, shape, number, size, and approximate weight." With
regard to stone type, one commenter states: "Most jewelers
have several years of experience in dealing with colored stones,
or become certified as a specialist, before accurately conclud-
ing a stone type." In reference to size and weight, the com-
menter states that "there may not be an accurate way to mea-
sure the stone" without removal of the stone or damage to the
item. The agency recognizes these practical concerns and be-
lieves that a more general stone description will provide suffi-
cient information under both description options. Hence, under
adopted §85.2001(a)(9)(A) and (B), stones may be described by
"color (e.g., clear, blue, green), number, and approximate size
(e.g., small, medium, large)." In order to accommodate the var-
ious changes to the description requirements, appropriate revi-
sions regarding renumbering, relettering, formatting, and gram-
mar have been made throughout paragraph (9). Additionally,
due to the optional use of images as part of dealer descriptions of
purchased items, the title of §85.2001 has been revised by delet-
ing "Contents of" at the beginning and adding "and Records" af-
ter "Form."

The issue receiving the most comments relates to the proposal’s
inclusion of the estimated scrap value of items as part of the
transaction report provided to the seller. Five commenters are
against this provision and three commenters are in support of
it. The commenters opposed to including the scrap value state
that it would be requiring industry members to disclose the pro-

prietary information of their profit margin to their customers, a
requirement not made of any other industry. Those in favor of in-
cluding the scrap value believe that this disclosure is valuable to
the sellers/customers in evaluating whether they are being made
an appropriate offer for their crafted precious metal.

Two commenters in favor of maintaining the scrap value esti-
mate on the seller’s copy offer the alternative of requiring that
each item sold be documented in ounces on the receipt so that
a consumer could compare the item’s value with a known index.
The proposed rule provides three alternative weight measures:
troy ounces, grams, and pennyweights. Different stakeholders
provided input throughout the process of their use of all three
measures and some advantages to each. The agency does not
have enough information at this time to evaluate the impact on
the industry of requiring only one weight measurement option.
For example, the agency has no way to anticipate how many
metal dealers would need to acquire new scales or other equip-
ment to provide weights in ounces. Thus, the commission de-
clines the commenter’s suggestion of requiring ounces on the
transaction report.

One commenter against the inclusion of scrap value estimates
on the transaction report states: "It appears that the OCCC's
purpose may be to ascertain whether any particular transaction
meets the 'less than 105% of scrap value’ threshold. If the pur-
pose of §85.2001(c) is to assure the OCCC's jurisdiction over a
transaction, there are easier ways to accomplish this. We be-
lieve that any transaction report kept by a dealer or submitted
to a law enforcement authority is per se subject to the OCCC'’s
jurisdiction, or at least an admission of jurisdiction.” The agency
respectfully disagrees with the commenter’s position; the agency
does not have the authority to assume jurisdiction over a trans-
action that is clearly exempted by statute (e.qg., if a dealer sent
in a report for the purchase of gold coins, bars, or medallions).
The agency believes that a reasonable estimate of scrap value
is extremely helpful information that dealers already have by be-
ing in the business.

The agency carefully weighed the commenters’ views and sup-
porting information provided. To strike the appropriate balance,
the agency decided to remove the scrap value from the copy
provided to the seller but maintain its inclusion on the dealer’s
copy of the transaction report provided to law enforcement. Plac-
ing this information on a report sent to law enforcement is not
unduly burdensome while being highly beneficial to the state in
carrying out its regulatory duties. The majority of stakeholders at
the public hearing expressed support for this compromise (with
the exception of two commenters who still feel the scrap value
should be given to the consumer). Therefore, for this adoption,
the reasonable estimate of scrap value has been removed from
the description requirements under subsection (a) and moved
to a separate requirement under subsection (c) to maintain "re-
quired scrap value estimation records."

Also with regard to the scrap value, two informal comments
resulted in refining changes to the rule’s language. Although
the proposal included a phrase about providing a "reasonable
estimate of the item’s scrap value," further clarification has been
added in response to an informal comment by adding the term
"good faith" prior to "estimate." In addition, another informal
commenter requested the option to provide either the estimated
scrap value or the percentage of scrap value that the dealer will
pay the seller. This concept has also been incorporated into
adopted §85.2001(c).
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One commenter questions the legislative intent, suggesting that
the legislature did not plan for crafted precious metal dealers
to include values or prices on their forms. While the proposal
did include a requirement for itemized pricing, that requirement
was removed prior to the public hearing as discussed earlier. As
for retaining a price paid for each group of items of the same
metal type, the agency believes that a listing of the purchase
price and estimated scrap value (on the dealer’s copy) is neces-
sary. HB 2490 provides authority to the commission to prescribe
the transaction report form and does not limit the commission’s
authority to require items not listed in the statute. Thus, the re-
vised requirement to provide the price paid for each metal group
as well as a total price paid to the seller will remain in adopted
§85.2001(a)(9).

In 885.2001(a)(13), the dealer is required to include a consumer
complaint notice, providing the contact information for the
agency. One commenter requests permission "to use the phrase
"This business’ or some general pronoun” to allow the creation
of "a standard form that would satisfy the rule’s Transaction
Report Form requirements without being business specific.”
The commission agrees with the commenter’s suggestion and
has replaced the proposal’'s phrase of "(dealer’s name)" with
"this business" in both places in adopted §85.2001(a)(13).

Section 85.2002 outlines the procedures for submission of the
transaction report. The dealer must provide a copy to the seller
concerning that seller’s transaction. Within 48 hours, the dealer
must provide either a paper or electronic copy to law enforce-
ment or submit the report to the Metals Registration Program
along with written notice of that filing to law enforcement.

Since the proposal, language has been added throughout
§85.2002 to reflect that any images accompanying a transaction
report used under 885.2001 (as revised for this adoption) must
be provided. Due to the optional use of images as part of dealer
descriptions of purchased items, the title of §85.2002 has been
revised by adding "and Records" after "Form." In subsection (b),
the phrase "in a manner approved by local law enforcement”
has been added to clarify that the dealer must provide the
transaction report information in a method approved by local
law enforcement. Additionally, while the rule includes the option
of reporting transactions to the Metals Registration Program,
the agency notes that this functionality is not yet available.

Under §85.2002(a), one commenter states that it would be un-
necessary to provide a copy of the receipt or any images used
for descriptions to the seller. The commission disagrees with
the commenter as legislative history contains direct support for
providing a copy of the receipt to the seller. During the develop-
ment of the rule, the agency received an informal comment from
Representative Deshotel stating: "[T]he exchange between Rep.
Solomons and myself helped to clarify the intent of the legislation
and to confirm that it was indeed the author’s intent to require the
purchaser of precious metals under this legislation to provide a
physical receipt, detailing all aspects of the transaction, to a con-
sumer as a part of any sale or purchase of precious metals under
this legislation. Furthermore, it was the author’s stated under-
standing and intent that this be accomplished under the specific
rule making authority granted to the Office of Consumer Credit
Commissioner by this legislation." Furthermore, the optional use
of images to describe the crafted precious metal is critical to pro-
viding the seller a complete receipt. Without providing both a
copy of the written transaction report and the images, a seller
would be left with a minimal description of the purchase. There-
fore, the commission declines the commenter’s suggestions and

maintains the requirements of providing the seller a copy of the
transaction report and images used in that seller’s transaction.

One commenter inquires about the use of the word "printed” in
proposed 885.2002(a): "The dealer must provide a complete,
printed copy of the transaction report form to the seller with re-
spect to the seller’s transaction."” The commenter asks whether
the form could be filled out by hand or whether that would con-
flict with the "preprinted" requirement. The commission recog-
nizes the inconsistency of the terms used in the proposal and
has removed the word "printed" from §85.2002(a) for this adop-
tion. Furthermore, the agency does not anticipate any conflict
with the preprinted requirement in filling out the necessary items
by hand, as that requirement is geared toward the sequential
numbering and inclusion of all covered transactions.

One commenter expresses concern about not seeing any en-
forcement rules. The compliance measures under HB 2490 are
complaint driven under §1956.0613, which states: "The commis-
sioner shall: (1) monitor the operation of a dealer to ensure com-
pliance with this chapter; and (2) receive and investigate com-
plaints against a dealer or a person acting as a dealer." Com-
plaints may come from three primary sources: (1) consumers,
(2) law enforcement, or (3) other dealers. The agency will in-
vestigate complaints as they are received and monitor dealer
compliance. In addition, with newly regulated industries, the
agency'’s practice has been to gain experience with that industry
concerning enforcement issues. If compliance rules are neces-
sary, additional rules relating to enforcement may be proposed
at a later time.

Finally, as noted early in this discussion, several commenters
presented issues directly related to statutory provisions, which
are outside the scope of the rule proposal and not within the
agency'’s authority. However, the agency felt it prudent to gener-
ally summarize and respond to some of these issues to provide
guidance to stakeholders.

In Texas Occupations Code, §1956.060(2), one commenter is
concerned that the statute’s exception for "an entity affiliated with
a person licensed under Chapter 371" may be "used as a loop-
hole for unscrupulous businesses." As noted in the preceding
paragraph, while this issue is not a comment on the rule pro-
posal, the agency intends to study the area of affiliated entities
in order to make any appropriate recommendations to the legis-
lature.

One commenter would like "to insure the [computer] programs
used by the precious metal dealers are approved by the Office
of Consumer Credit and meet the same level of data security
as those programs used by licensed pawnbrokers to minimize
fraud or manipulations of the tickets." The regulatory scheme for
metal dealers is one of a registration process without eligibility
requirements, whereas pawnbrokers are reviewed for eligibility,
licensed, and examined by the agency. The statutory authority
under Texas Finance Code, Chapter 371 is much broader and
provides authority for a review of recordkeeping systems. Thus,
under HB 2490, the agency does not have the authority to ap-
prove the computer programs used by crafted precious metal
dealers and is unable to address this comment.

One commenter states: "l do believe that recent felons should
not be considered for registration." As discussed in the prior
paragraph, crafted precious metal dealers are required to regis-
ter with the agency but the statute does not provide for a review
of criminal history or other eligibility requirements. This request
is outside the purview of the agency’s statutory authority.
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Five commenters express concerns about the statutory hold pe-
riods. One wants no exemptions to the hold period, one requests
a further requirement that items be held in a secure location in the
same county where they were purchased, and yet another notes
the contradiction between the general 11-day hold period where
exceptions allow the dealer to sell the item before the 11-day
hold expires or before the police have an opportunity to place a
60-day hold on the item.

In general, there is an 11-day hold period already required for
metal dealers where they may not melt, deface, alter, or dispose
of crafted precious metal under certain conditions. That gen-
eral hold period remains unchanged by HB 2490 and is found
in existing Texas Occupations Code, §1956.064. In addition, HB
2490 allows a peace officer who has a reasonable suspicion that
an item of crafted precious metal has been stolen to extend the
hold period to 60 days. New subsection (b) of §1956.064 as en-
acted by the bill states: "A peace officer who has reasonable
suspicion to believe that an item of crafted precious metal in the
possession of a dealer is stolen may place the item on hold for
a period not to exceed 60 days by issuing to the dealer a writ-
ten notice . . . ." Unfortunately, the latter commenter is correct
in that a dealer that fulfills the exception under §1956.064(a)(2)
would not have to hold the item for the 11-day period. Unlike the
express statutory authority provided by the Texas Pawnshop Act
to set a hold period, HB 2490 and the Texas Occupations Code
do not contain that grant of authority to the commission. Hence,
the commission is unable to address concerns about the hold
periods through rulemaking.

One commenter estimates new costs for "initial software ex-
pense," "annual upkeep (maintenance & backup)," "upgrade of
server and computers,” a new security system (including safes)
to accommodate the longer hold period, insurance costs, two
additional employees, and "incidental expenses." The agency
believes that each of these costs either is not legally required
or comes from the statute rather than the proposed rule. The
general requirement that dealers fill out a "preprinted and
prenumbered form" that describes the crafted precious metal
comes from HB 2490, not the rule. The statute and rule do
not require a dealer to purchase a computer system, as the
form can be submitted on paper as long as it is preprinted and
prenumbered. The rule also does not address the hold period as
discussed in the preceding paragraph. The general 11-day hold
period is the same period that has been in effect since 2003; HB
2490 extends the period to 60 days only in cases where a peace
officer alleges an item to be stolen. Thus, although the issues
raised by the commenter relate to certain costs imposed by the
statute, the commission maintains its position that the rules do
not impose any adverse economic effect on small businesses
or micro-businesses.

One commenter inquires about a number of different parties, the
effects of potential registration and compliance on those parties,
and whether certain parties could be exempted by rulemaking.
While the bulk of these comments relate to existing statutory ex-
emptions in the Texas Occupations Code, the agency thought it
would be beneficial to educate stakeholders on certain exemp-
tions and coverage of the statute.

The following addresses several parties not subject to or specif-
ically exempt from the statute. Wholesalers by definition buy
from and sell to businesses, i.e., they are not retailers. The pur-
chase of crafted precious metal is the transaction covered by HB
2490. Regardless of who a metal dealer subsequently sells to,
any crafted precious metal purchased from the public would be

subject to the bill and to the adopted rules. Hence, as whole-
salers do not purchase crafted precious metal from the public
used for personal, family, or household use, wholesalers are not
subject to the bill. Another situation not subject to the bill is a
case where a jeweler or other dealer melts a customer’s old item
to create a new piece of jewelry for that customer. This dealer
has not purchased crafted precious metal and this transaction
would not be subject to HB 2490.

With estate sellers, there is a particular exemption under
§1956.057 for a judicial sale made by an executor. Trusts and
banking agencies liquidating properties would be exempt under
§1956.056 (crafted precious metal acquired in dissolution or lig-
uidation sale). Precious metal refiners would be exempt under
the "dealer-to-dealer" exemption found in §1956.055 (crafted
precious metal acquired from another dealer who previously
made required reports). Additional common exemptions are:
§1956.058 (crafted precious metal acquired as payment for
other crafted precious metal by person in business of selling
to consumers, i.e., the "trade-in exception"), and §1956.059
(crafted precious metal acquired from or reported to governmen-
tal agency). Due to these highly-specific statutory exemptions,
the commission cannot exempt other parties through rulemaking
as requested by the commenter.

The commenter also raises concerns related to the conjunction
"and" contained in the statute’s definition of "dealer" as "a per-
son registered to engage in the business of purchasing and sell-
ing crafted precious metal . . . ." The commenter states that
someone could argue that they are not "purchasing and selling,"
but are rather just purchasing. The agency’s interpretation of
this statutory language is that someone purchasing under the
bill will most likely at some point in the future receive money for
the crafted precious metal. Consequently, someone "purchas-
ing" crafted precious metal will almost assuredly sell it and would
be subject to the bill.

One commenter believes that the bill would result in extensive
costs to the agency, including the hiring of 150 people and a
cost of $10 million to administer the law, resulting in the need
to charge a fee of $1,000 to $1,200 for each registration. HB
2490 is primarily a bill including registration and rulemaking func-
tions with minimal enforcement delegated to the agency. The
fiscal note accompanying the bill included one full-time equiva-
lent employee (a licensing and permit specialist). The agency
anticipates significantly lower costs than the commenter and be-
lieves that it will recover the costs of the registration process at
the proposed fees of $50 for each permanent location and $25
for each temporary location.

Compliance with the registration rules contained in Division 1 is
optional prior to January 1, 2012. Crafted precious metal dealers
under this subchapter should apply for registration no later than
January 31, 2012.

DIVISION 1. REGISTRATION PROCEDURES
7 TAC 8§885.1001 - 85.1011

These new sections are adopted under Texas Occupations
Code, §1956.0611 (Acts 2011, 82nd Leg.), which authorizes the
Finance Commission to adopt rules necessary to implement
and enforce Texas Occupations Code, Chapter 1956, Sub-
chapter B, regarding Sale of Crafted Precious Metal to Dealers.
Additionally, 81956.063(c) as enacted by HB 2490, states that
for each regulated transaction, dealers must submit a report on
a form prescribed by the commissioner.
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The statutory provisions affected by the adopted new sections
are contained in Texas Occupations Code, Chapter 1956, Sub-
chapter B, concerning Sale of Crafted Precious Metal to Dealers.

§85.1001.

The following terms, when used in this subchapter, have the following
meanings:

Definitions.

(1) Broken item--An item that has been damaged so that it
cannot be used for its original purpose without substantial repair.

(2) Crafted precious metal--Has the meaning provided by
Texas Occupations Code, 81965.051(3). The term does not include a
coin, a bar, a commemorative medallion, an item that contains inciden-
tal or trace amounts of precious metal, or an item that is purchased by
a dealer for 105% or more of the item’s scrap value.

(3) Date of purchase.

(A) For in-person sales, the date of purchase is the date
the seller transfers the crafted precious metal to the dealer.

(B) Formail order or Internet sales, the date of purchase
is the earlier of:

(i) the date the dealer sends payment for the crafted
precious metal; or

(ii) the date the seller agrees by phone or written
communication to a price offered by the dealer.

(4) Local law enforcement.
(A) For in-person sales, local law enforcement is:

(i) the chief of police of the municipality where the
sale occurs, if the sale occurs in a municipality that maintains a police
department; or

(if) the sheriff of the county where the sale occurs,
if the sale does not occur in a municipality that maintains a police de-
partment.

(B) For mail order or Internet sales, local law enforce-
ment is:

(i) if the seller resides in Texas:

(I) the chief of police of the municipality where
the seller resides, if the seller resides in a municipality that maintains a
police department; or

(1)  the sheriff of the county where the seller re-
sides, if the seller does not reside in a municipality that maintains a
police department; or

(ii) if the seller does not reside in Texas and the
dealer’s permanent registered location is in Texas:

(1) the chief of police of the municipality of the
dealer’s permanent registered location, if the dealer’s permanent regis-
tered location is in a municipality that maintains a police department;
or

(1) the sheriff of the county of the dealer’s per-
manent registered location, if the dealer’s permanent registered loca-
tion is in a municipality that maintains a police department.

(5) OCCC--The Office of Consumer Credit Commissioner
of the State of Texas.

(6) Permanent registered location--A location where a
crafted precious metal dealer engages in the business of buying crafted
precious metal for one year or longer.

(7) Scrap--An item that is intended to be melted down or
otherwise transformed so that it will not be used for its original purpose.

(8) Scrap value--The value at which an item would be pur-
chased by a person who will melt the item or otherwise transform it so
that it will not be used for its original purpose.

(9) Seller--An individual selling crafted precious metal to
a dealer, including a transferor.

(10) Temporary location--A location where a crafted pre-
cious metal dealer engages in the business of buying crafted precious
metal for less than one year.

§85.1003. Processing of Application.
(a) Complete application. An application is complete when:

(1) the application conforms to the rules and the commis-
sioner’s published instructions;

(2) all fees have been paid; and

(3) all requests for additional information have been satis-
fied.

(b) Notification. Within 30 days of receiving an incomplete
application for registration, the OCCC will provide written notice to
the applicant stating that the application is incomplete and specifying
the additional information required for completion.

(c) Application considered withdrawn. If the OCCC requests
additional information required to complete an application and the ap-
plicant does not respond within 30 days, the application will be con-
sidered withdrawn. If an application is considered withdrawn, then the
applicant must reapply under §85.1002 of this title (relating to Filing
of New Application) in order to obtain a registration.

(d) Certificate. When an application is complete, the OCCC
will issue a certificate of registration to the crafted precious metal
dealer.

§85.1006. Registration Display.

(@) In-person sales. A crafted precious metal dealer’s regis-
tration must be prominently displayed in any location where the dealer
purchases crafted precious metal from the public. The registration must
be in a conspicuous location visible to the public.

(b) Internetsales. For business conducted through the Internet,
a crafted precious metal dealer must fulfill one of the following two
options on the dealer’s website and on any website where the dealer
advertises to the public:

(1) include a complete copy of its registration in a promi-
nent and conspicuous location which may be accessible via a direct
link; or

(2) include the following information in a prominent and
conspicuous location:

(A) name of the registered business followed by the
phrase "crafted precious metal dealer";

(B) registration certificate number of the dealer;

(C) address of the permanent registered location of the
dealer; and

(D) astatement that the registered business is regulated
by the Office of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207.

(c) Mail order sales and advertisements. For business con-
ducted through the US mail or a private delivery service (e.g., FedEX,
UPS), a crafted precious metal dealer must either:
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(1) include a complete copy of its registration in a promi-
nent and conspicuous location within any communication mailed to the
public or a prospective seller; or

(2) include the following information in a prominent and
conspicuous location within any communication mailed to the public
or a prospective seller:

(A) name of the registered business followed by the
phrase “crafted precious metal dealer™;

(B) registration certificate number of the dealer;

(C) address of the permanent registered location of the
dealer; and

(D) astatement that the registered business is regulated
by the Office of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207.

§85.1007. Annual Renewal.

(a) Date of renewal. For each calendar year following the ini-
tial registration, a registered crafted precious metal dealer must renew
its registration annually by providing the following:

(1) the fees required by §85.1011 of this title (relating to
Fees);

(2) alist of all permanent registered locations and tempo-
rary locations that the dealer will use in the following year, including:

(A) the approximate dates and hours of operation for
each temporary location; and

(B) the name of the person responsible for on-site op-
erations and compliance with applicable laws at each permanent regis-
tered location and each temporary location; and

(3) any other information required by the commissioner.

(b) Late renewal options. A crafted precious metal dealer that
fulfills an option outlined by this subsection will not experience a lapse
in the effectiveness of its registration.

(1) First level late renewal penalty. If a crafted precious
metal dealer does not renew its registration before the annual anniver-
sary of its registration, the dealer will be able to renew by paying a late
renewal penalty of 50% of its permanent location fees within 30 days of
the annual anniversary, in addition to the fees required under §85.1011
of this title (relating to Fees).

(2) Second level late renewal penalty. If a crafted precious
metal dealer does not renew its registration within one year plus 30
days of the annual anniversary of its registration, the dealer will be able
to renew by paying a late renewal penalty of 100% of its permanent
location fees within 120 days of the annual anniversary, in addition to
the fees required under §85.1011 of this title.

(c) Effects of expired registration.

(1) Date registration no longer considered effective. If a
crafted precious metal dealer does not renew its registration before the
annual anniversary of its registration, and does not fulfill a late renewal
option under subsection (b) of this section, then its registration will no
longer be considered effective.

(2) Obtaining registration after expiration. In order to ob-
tain a registration, the crafted precious metal dealer must reapply under
885.1002 of this title (relating to Filing of New Application).

(3) Administrative penalty. If a person has engaged in the
purchase of crafted precious metal while its registration was not ef-

fective, the person may be subject to an administrative penalty under
Texas Occupations Code, §1956.0615.

885.1010. New Registration After Revocation.

A crafted precious metal dealer whose registration has been revoked
may not reapply prior to the passage of at least five years from the date
of revocation. A dealer whose registration was revoked must follow
the procedures set forth in §85.1002 of this title (relating to Filing of
New Application).

§85.1011. Fees.

(a) Fee for permanent registered locations. In connection with
a new application or an annual renewal, a crafted precious metal dealer
must pay a $50 fee for each permanent registered location.

(b) Fee for temporary locations. In connection with a new ap-
plication or an annual renewal, a crafted precious metal dealer must
pay a $25 fee for each temporary location.

(c) Amendments to permanent registered location. In order to
amend a registration by changing the assumed name of the registrant
or relocating a permanent registered location, a crafted precious metal
dealer must pay a $25 fee.

(d) Temporary location additions. In order to amend a registra-
tion to add one or more temporary locations after the initial application
or after a renewal, a crafted precious metal dealer must pay a fee of $25
for each added location.

(e) Fees nonrefundable, nontransferable, and not prorated. All
fees paid relating to a crafted precious metal dealer’s registration with
the OCCC are nonrefundable and nontransferable. All fees are fixed
and will not be prorated based on the date of the dealer’s application.

(f) Nonsufficient funds fee. As provided by Texas Business
and Commerce Code, §3.506, the OCCC may charge a fee for nonsuf-
ficient funds if an applicant provides a payment device that is dishon-
ored.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104524

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢

DIVISION 2. OPERATIONAL REQUIRE-
MENTS
7 TAC §85.2001, §85.2002

These new sections are adopted under Texas Occupations
Code, §1956.0611 (Acts 2011, 82nd Leg.), which authorizes the
Finance Commission to adopt rules necessary to implement
and enforce Texas Occupations Code, Chapter 1956, Sub-
chapter B, regarding Sale of Crafted Precious Metal to Dealers.
Additionally, 81956.063(c) as enacted by HB 2490, states that
for each regulated transaction, dealers must submit a report on
a form prescribed by the commissioner.
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The statutory provisions affected by the adopted new sections
are contained in Texas Occupations Code, Chapter 1956, Sub-
chapter B, concerning Sale of Crafted Precious Metal to Dealers.

885.2001. Transaction Report Form and Records.

(@) Required elements. For each transaction in which a dealer
purchases crafted precious metal, the dealer must prepare a transaction
report form. The report form must be preprinted and prenumbered and
must contain the following required elements:

(1) the date of purchase;

(2) the name and address of the dealer’s permanent busi-
ness location;

(3) the name and address where the dealer purchased the
crafted precious metal, if the location is different than the dealer’s per-
manent business location and the transaction takes place in person;

(4) the dealer’s registration number;

(5) the full name of the seller, as listed on the seller’s
driver’s license or personal identification certificate as defined by
Texas Occupations Code, §1956.001(8);

(6) aphysical description of the seller to include:
(A) date of birth;
(B) height;
(C) eye color;
(D) gender;

(7) the physical address where the seller is residing at the
time of the transaction;

(8) the seller’s driver’s license number or personal identi-
fication certificate number;

(9) adescription of the crafted precious metal purchased by
the dealer, using either:

(A) a list containing a description of the crafted pre-
cious metal purchased by the dealer, including:

(i) total number of items purchased by the dealer;
(if) type of each item (e.qg., fork, tray, chain, ring);

(iiif) type, color, and purity of each kind of metal pur-
chased (e.g., 10 karat white gold, 0.925 sterling silver);

(iv) weight in troy ounces, grams, or pennyweights
for each metal group provided in clause (iii) of this subparagraph;

(v) amount paid by the dealer for each metal group
provided in clause (iii) of this subparagraph;

(vi) color (e.g. clear, blue, green), number, and ap-
proximate size (e.g., small, medium, large) of any stones and which
item(s) include those stones;

(vii) size or length of each item (e.g., size 7, 18
inches);

(viii) any discernible serial numbers;

(ix) any engravings, inscriptions, distinctive mark-
ings, or designs;

(x) gender for which any jewelry item was manufac-
tured, if identifiable; or

(B) a description of the crafted precious metal pur-
chased by the dealer accompanied by a clear image of all items
purchased, including:

(i) total number of items purchased by the dealer;
(if) type of each item (e.g., fork, tray, chain, ring);

(iiif) type, color, and purity of each kind of metal pur-
chased (e.g., 10 karat white gold, 0.925 sterling silver);

(iv) weight in troy ounces, grams, or pennyweights
for each metal group provided in clause (iii) of this subparagraph;

(v) amount paid by the dealer for each metal group
provided in clause (iii) of this subparagraph;

(vi) color (e.g., clear, blue, green), number, and ap-
proximate size (e.g., small, medium, large) of any stones and which
item(s) include those stones;

(vii) a clear photocopy or digital photograph of all
items purchased by the dealer;

(viii) any unique markings that are not visible and
identifiable from the image(s);

(10) the total amount paid to the seller by the dealer;

(11) the seller’s certification that the seller’s name and ad-
dress, as well as the description of the crafted precious metal, are true
and complete;

(12) the seller’s representation that the seller has the right
to possess and sell the property;

(13) the following notice: "This business is registered un-
der the laws of the State of Texas and by state law is subject to regula-
tory oversight by the Office of Consumer Credit Commissioner. Any
consumer wishing to file a complaint against this business may contact
the Office of Consumer Credit Commissioner through one of the means
indicated below: In Person or U.S. Mail: 2601 North Lamar Boule-
vard, Austin, Texas 78705-4207. Telephone No.: (800) 538-1579. Fax
No.: (512) 936-7610. E-mail: consumer.complaints@occc.state.tx.us.
Website: www.occc.state.tx.us."”

(b) Other information permissible on form. Other information
aside from that listed in subsection (a) of this section may be included
on the transaction report form as long as it is not misleading with re-
spect to rights arising under the law.

(c) Required scrap value estimation records. For each trans-
action in which a dealer purchases crafted precious metal, the dealer
must maintain a record including a reasonable, good faith estimate of
the item’s scrap value or the percentage of scrap value that the dealer
will pay the seller. The scrap value estimation is not required on the
seller’s receipt copy of the transaction report form, but must be included
on the dealer’s copy of the transaction report form. Scrap value esti-
mation records must be maintained for three years as required by Texas
Occupations Code, §1956.063(d).

§85.2002. Submission of Transaction Report Form and Records.

(@) Copy to seller required. The dealer must provide a com-
plete copy of the transaction report form and any images used under
885.2001(a)(9)(B) of this title (relating to Transaction Report Form and
Records) to the seller with respect to that seller’s transaction.

(b) Paper or electronic submission. Within 48 hours of each
transaction, the dealer must submit, in a manner approved by local law
enforcement, either:
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(1) a printed copy of the transaction report form and any
images used under §85.2001(a)(9)(B) of this title to local law enforce-
ment;

(2) an electronic copy of the transaction report form and
any images used under §85.2001(a)(9)(B) of this title to local law en-
forcement; or

(3) an electronic copy of the transaction report form to the
online Metals Registration Program. If the dealer submits the form to
the Metals Registration Program, then the dealer must also notify local
law enforcement in writing, within 48 hours of the transaction, that it
has submitted a transaction report form to the Metals Registration Pro-
gram and provide to local law enforcement either a paper or electronic
copy of any images used under §85.2001(a)(9)(B) of this title.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104525

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 936-7621

¢ ¢ ¢
PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS

SUBCHAPTER A. GENERAL RULES

7 TAC 8§91.121

The Credit Union Commission (the Commission) adopts amend-
ments to §91.121, concerning Complaint Notification, without
changes to the text published in the July 1, 2011, issue of the
Texas Register (36 TexReg 4062). The amendments update
the Texas Credit Union Department’s (Department’s) website ad-
dress and alter the content of the complaint notification to include
the credit union’s address and telephone number or email ad-
dress.

The amendments are adopted to reflect the State of Texas’s in-
ternet domain name change and to encourage members to con-
tact the credit union first if they have a complaint.

The Commission received one comment on these amendments.
The commenter supported the changes to the rule.

The amendments are adopted under Texas Finance Code,
815.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code, and under Texas Finance Code,
815.409, which requires the Commission to adopt rules for
directing complaints to the Department.

The specific section affected by the amendments is Texas Fi-
nance Code, §15.409.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104544

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: July 1, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢

SUBCHAPTER H. INVESTMENTS
7 TAC §91.802

The Credit Union Commission (the Commission) adopts amend-
ments to §91.802, concerning Other Investments, with nonsub-
stantive changes to the text published in the July 1, 2011, issue of
the Texas Register (36 TexReg 4064). As published, the amend-
ments adjusted credit ratings thresholds for counterparties and
several types of investments. As adopted, these threshold ad-
justments have been withdrawn and the various criteria have
reverted to the currently existing ratings levels. The remain-
ing amendments update terms and clarify that rating categories
are minimum standards and must be supported with the credit
union’s own credit analysis to demonstrate that the investment
presents an acceptable credit risk. The amendments, including
some of the nonsubstantive changes, also correct an erroneous
citation and edit the rule for clarity and consistency

The amendments are adopted as a result of the Texas Credit
Union Department's (Department’s) general rule review,
which was conducted in accordance with Government Code
§2001.039.

The Commission received three written comments on these
proposed amendments. All commenters were concerned that
the adjusted ratings thresholds would restrict credit union in-
vestments unduly, particularly if (as happened) a rating agency
downgraded U.S. and government-sponsored entities’ debt.
As noted above, the Commission has rolled back the changes
to assure that the availability of possible counterparties is not
materially reduced and that relatively safe investments are not
unreasonably eliminated. Due to informal comments received,
a nonsubstantive change was made to §91.802(j)(2) to correct
an outdated citation.

The amendments are adopted under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code, and under Texas Finance Code,
8124.351 and 8§124.352, which address permitted investments
and investment limitations.

The specific sections affected by the amendments are Texas Fi-
nance Code, §124.351 and §124.352.

§91.802. Other Investments.

(a) Definitions. Unless the context clearly indicates otherwise,
these words and terms, when used in this section, shall have the follow-
ing meanings.
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(1) Asset-backed security--A bond, note, or other obliga-
tion issued by a financial institution, trust, insurance company, or other
corporation secured by either a pool of loans, extensions of credit which
are unsecured or secured by personal property, or a pool of personal
property leases.

(2) Bailment for hire contract--A contract whereby a third
party, bank, or other financial institution, for a fee, agrees to exercise
ordinary care in protecting the securities held in safekeeping for its
customers; also known as a custodial agreement.

(3) Bankers’ acceptance--A time draft that is drawn on and
accepted by a bank, and that represents an irrevocable obligation of the
bank.

(4) Cash forward agreement--An agreement to purchase or
sell a security with delivery and acceptance being mandatory and at a
future date in excess of 30 days from the trade date.

(5) Counterparty--An entity with which a credit union con-
ducts investment-related activities in such a manner as to create a credit
risk exposure for the credit union to the entity.

(6) Eurodollar deposit--A deposit denominated in U. S.
dollars in a foreign branch of a United States financial institution.

(7) Federal funds transaction--A short-term or open-ended
transfer of funds to a financial institution.

(8) Financial institution--A bank or savings association,
the deposits of which are insured by the Federal Deposit Insurance
Corporation, a federal or state-chartered credit union, or the National
Credit Union Central Liquidity Facility.

(9) Investment--Any security, obligation, account, deposit,
or other item authorized for investment by the Act or this section. For
the purposes of this section, the term does not include an investment
authorized by §124.351(a)(1) of the Act.

(10) Mortgage related security--A security which meets the
definition of mortgage related security in United States Code Anno-
tated, Title 15, §78c(a)(41).

(11) Nationally recognized statistical rating organiza-
tion (NRSRO)--A rating organization such as Standard and Poor’s,
Moody’s, or Fitch which is recognized by the Securities and Exchange
Commission.

(12) Ordinary care--The degree of care, which an ordinar-
ily prudent and competent person engaged in the same line of business
or endeavor should exercise under similar circumstances.

(13) Investment repurchase transaction--A transaction in
which a credit union agrees to purchase a security from a counterparty
and to resell the same or any identical security to that counterparty at
a later date and at a specified price.

(14) Borrowing repurchase transaction--A transaction
whereby a credit union either:

(A) agrees to sell a security to a counterparty and to re-
purchase the same or any identical security from that counterparty at a
future date and at a specified price; or

(B) borrows funds from a counterparty and collateral-
izes the loan with securities owned by the credit union.

(15) Security--An investment that has a CUSIP number or
that is represented by a share, participation, or other interest in property
or in an enterprise of the issuer or an obligation of the issuer that:

(A) either is represented by an instrument issued in
bearer or registered form or, if not represented by an instrument, is

registered in books maintained to record transfers by or on behalf of
the issuer;

(B) is of a type commonly traded on securities
exchanges or markets or, when represented by an instrument, is
commonly recognized in any area in which it is issued or traded as a
medium for investment; and

(C) either is one of a class or series or by its terms is
divisible into a class or series of shares, participations, interests, or
obligations.

(16) Settlement date--The date originally agreed to by a
credit union and a vendor for settlement of the purchase or sale of a
security.

(17) Trade date--The date a credit union originally agrees,
whether orally or in writing, to enter into the purchase or sale of a
security.

(18) Yankee dollar deposit--A deposit in a United States
branch of a foreign bank, the deposits of which are insured by the Fed-
eral Deposit Insurance Corporation, that is licensed to do business in
the state in which it is located, or a deposit in a state chartered, foreign
controlled bank.

(b) Policy. A credit union may invest funds not used in loans
to members, subject to the conditions and limitations of the written
investment policy of the board of directors. The investment policy
may be part of a broader, asset-liability management policy. The board
of directors must review and approve the investment policy at least
annually to ensure that the policies adequately address the following
issues:

(1) The types of investments that are authorized to be pur-
chased.

(2) The aggregate limit on the amount that may be invested
in any single investment or investment type, set as a percentage of net
worth.

(3) The delegation of investment authority to the credit
union’s officials or employees, including the person or persons autho-
rized to purchase or sell investments, and a limit of the investment
authority for each individual or committee.

(4) Theauthorized broker-dealers or other third-parties that
may be used to purchase or sell investments, and the internal process
for assessing the credentials and previous record of the individual or
firm.

(5) The risk management framework given the level of risk
in the investment portfolio. This will include specific methods for eval-
uating, monitoring, and managing the credit risk, interest-rate risk, and
liquidity risk from the investment activities.

(6) The authorized third-party safekeeping agents.

(7) Ifthe credit union operates a trading account, the policy
shall specify the persons authorized to engage in trading account ac-
tivities, trading account size limits, stop loss and sale provisions, time
limits on inventoried trading account investments, and internal controls
that specify the segregation of risk-taking and monitoring activities re-
lated to trading account activities.

(8) The procedure for reporting to the board of directors
investments and investment activities that become noncompliant with
the credit union’s investment policy subsequent to the initial purchase.

(c) Authorized activities.
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(1) General authority. A credit union may contract for the
purchase or sale of a security provided that delivery of the security is by
regular-way settlement. Regular-way settlement means delivery of a
security from a seller to a buyer within the time frame that the securities
industry has established for that type of security. All purchases and
sales of investments must be delivery versus payment (i.e., payment
for an investment must occur simultaneously with its delivery).

(2) Cash forward agreements. A credit union may enter
into a cash forward agreement to purchase or sell a security, provided
that:

(A) the period from the trade date to the settlement date
does not exceed 90 days;

(B) if the credit union is the purchaser, it has written
cash flow projections evidencing its ability to purchase the security;

(C) if the credit union is the seller, it owns the security
on the trade date; and

(D) the cash forward agreement is settled on a cash ba-
sis at the settlement date.

(3) Investment repurchase transactions. A credit union
may enter an investment repurchase transaction provided:

(A) the purchase price of the security obtained in the
transaction is at or below the market price;

(B) the repurchase securities are authorized invest-
ments under Texas Finance Code 8§124.351 or this section;

(C) the credit union has entered into signed contracts
with all approved counterparties;

(D) the counterparty is rated in one of the three highest
long-term or counterparty rating categories by a NRSRO; and

(E) the credit union receives a daily assessment of the
market value of the repurchase securities, including accrued interest,
and maintains adequate margin that reflects a risk assessment of the
repurchase securities and the term of the transaction.

(4) Borrowing repurchase transactions. A credit union may
enter into a borrowing repurchase transaction, which is a borrowing
transaction subject to the Act, provided:

(A) any investments purchased by the credit union with
either borrowed funds or cash obtained by the credit union in the trans-
action are authorized investments under Texas Finance Code §124.351
and this section;

(B) the credit union has entered into signed contracts
with all approved counterparties; and

(C) investments referred to in subparagraph (A) of this
paragraph mature no later than the maturity date of the borrowing re-
purchase transaction; and

(D) the counterparty is rated in one of the three highest
long-term or counterparty rating categories by a NRSRO.

(5) Federal funds. A credit union may enter into a federal
funds transaction with a financial institution, provided that the interest
or other consideration received from the financial institution is at the
market rate for federal funds transactions and that the transaction has
a maturity of one or more business days or the credit union is able to
require repayment at any time.

(6) Yankee dollars. A credit union may invest in yankee
dollar deposits.

(7) Eurodollars. A credit union may invest in eurodollar
deposits.

(8) Bankers’ acceptance. A credit union may invest in
bankers” acceptances.

(9) Open-end Investment Companies (Mutual Funds). A
credit union may invest funds in an open-end investment company
established for investing directly or collectively in any investment
or investment activity that is authorized under Texas Finance Code
§124.351 and this section, including qualified money market mutual
funds as defined by Securities and Exchange Commission regulations.

(10) Government-sponsored enterprises. A credit union
may invest in government-sponsored enterprise obligations such
as Federal Home Loan Banks, the Federal Home Loan Mortgage
Corporation, the Federal National Mortgage Association, the Federal
Farm Credit Bank, and the Student Loan Marketing Association.

(11) Commercial paper. A credit union may invest in com-
mercial paper issued by a corporation domiciled within the United
States and having a short-term or commercial paper rating of no less
than Al or P1 by Standard & Poor’s or Moody'’s, respectively, or an
equivalent rating by a NRSRO.

(12) Corporate bonds. A credit union may invest in corpo-
rate bonds issued by a corporation domiciled in the United States. The
bonds must be rated by a NRSRO in one of the two highest long-term
rating categories and have remaining maturities of five years or less.

(13) Municipal bonds. A credit union may invest in mu-
nicipal bonds rated by a NRSRO in one of the two highest long-term
rating categories with remaining maturities of five years or less.

(14) Mortgage-related securities. With the exception of
"accrual bonds" (or Z-bonds) or the residual interest of the mortgage-
related security, a credit union may invest in mortgage-related securi-
ties backed by mortgages secured by real estate upon which is located
a residential dwelling, a mixed residential and commercial structure,
or a residential manufactured home. The security must be rated by a
NRSRO in one of the two highest long-term rating categories.

(15) Asset-backed securities. Provided the underlying col-
lateral is domestic- and consumer-based, a credit union may invest in
asset-backed securities which are rated by a NRSRO in one of the two
highest long-term rating categories.

(d) Documentation. A credit union shall maintain files con-
taining credit and other information adequate to demonstrate evidence
of prudent business judgment in exercising the investment powers un-
der the Act and this rule including:

(1) Except for investments that are issued, insured or fully
guaranteed as to principal and interest by the U.S. Government or its
agencies, enterprises, or corporations or fully insured (including accu-
mulated interest) by the National Credit Union Administration or the
Federal Deposit Insurance Corporation, a credit union must conduct
and document a credit analysis of the issuing entity and/or investment
before purchasing the investment. The credit union must update the
credit analysis at least annually as long as the investment is held.

(2) Credit and other due diligence documentation for each
investment shall be maintained as long as the credit union holds the in-
vestment and until it has been both audited and examined. Before pur-
chasing or selling a security, a credit union must obtain either price quo-
tations on the security (or a similarly-structured security) from at least
two broker-dealers or a price quotation on the security (or similarly-
structured security) from an industry-recognized information provider.
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(3) The reference to and use of NRSRO credit ratings in
this rules provides a minimum threshold and is not an endorsement
of the quality of the ratings. Credit unions must conduct their own
independent credit analyses to determine that each security purchased
presents an acceptable credit risk, regardless of the rating.

(e) Classification. A credit union must classify a security as
hold-to-maturity, available-for-sale, or trading, in accordance with gen-
erally accepted accounting principles and consistent with the credit
union’s documented intent and ability regarding the security.

(f) Purchase or Sale of Investments Through a Third-Party.

(1) A credit union may purchase and sell investments
through a broker-dealer as long as the broker-dealer is registered
with the Securities and Exchange Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) or is a financial institu-
tion whose broker-dealer activities are regulated by a federal or state
regulatory agency.

(2) Before purchasing an investment through a bro-
ker-dealer, a credit union must analyze and annually update the
following information.

(A) The background of the primary sales representative
and the local broker-dealer firm with whom the credit union is doing
business, using information available from federal or state securities
regulators and securities industry self-regulatory organizations, such as
the Financial Industry Regulatory Authority and the North American
Securities Administrators Association, about any enforcement actions
against the broker-dealer firm, its affiliates, or associated personnel.

(B) If the broker-dealer is acting as the credit union’s
counterparty, the ability of the broker-dealer and its subsidiaries or af-
filiates to fulfill commitments, as evidenced by capital strength, lig-
uidity, and operating results. The credit union should consider current
financial data, annual reports, long-term or counterparty ratings that
have been assigned by NRSROs, reports of NRSROs, relevant disclo-
sure documents such as annual independent auditor reports, and other
sources of financial information.

(3) Paragraphs (1) and (2) of this subsection do not apply
when a credit union purchases a certificate of deposit or share certificate
directly from a bank, credit union, or other financial institution.

(g) Discretionary Control Over Investments and Investment
Advisers.

(1) Except as provided in paragraph (2) of this subsection,
a credit union must retain discretionary control over its purchase and
sale of investments. A credit union has not delegated discretionary
control to an investment adviser when the credit union reviews all rec-
ommendations from the investment adviser and is required to authorize
a recommended purchase or sale transaction before its execution.

(2) A credit union may delegate discretionary control over
the purchase and sale of investments in an aggregate amount not to ex-
ceed 100% of its net worth at the time of delegation to persons other
than the credit union’s officials or employees, provided each such per-
son is an investment adviser registered with the Securities and Ex-
change Commission under the Investment Advisers Act of 1940 (15
U.S.C. 80b).

(3) Before transacting business with an investment adviser
to which discretionary control has been granted, and annually there-
after, a credit union must analyze the adviser’s background and infor-
mation available from federal and state securities regulators and securi-
ties industry self-regulatory organizations, including any enforcement
actions against the adviser, associated personnel, and the firm for which
the adviser works.

(4) A credit union may not compensate an investment ad-
viser with discretionary control over the purchase and sale of invest-
ments on a per transaction basis or based on capital gains, capital ap-
preciation, net income, performance relative to an index, or any other
incentive basis.

(5) A credit union must obtain a report from its investment
adviser at least monthly that details the investments under the adviser’s
control and their performance.

(h) Investment Practice Permitted to Federal Credit Unions. If
an applicant credit union proposes to make the same type of investment
which a federally chartered credit union has been granted permission
to make, the commissioner shall grant the application unless the com-
missioner finds that due to the financial position or the state of manage-
ment of the applicant credit union, the proposed investments or deposits
would not be sound or prudent investment practices for the applicant
credit union. The commissioner may instead grant the application con-
ditionally, grant in modified form, or deny the application.

(i) Modification or Revocation of Investment Authority. If the
commissioner finds that due to the financial condition or management
of a credit union, an investment practice authorized by this section has
ceased to be a safe and prudent practice, the commissioner shall inform
the board of directors of the credit union, in writing, that the authority to
engage in the practice has been revoked or modified. The credit union’s
directors and management shall immediately take steps to begin liqui-
dating the investments in question or make the modification required
by the commissioner. The commissioner for cause shown may grant
the credit union a definite period of time to comply with the commis-
sioner’s orders. Credit unions which continue to engage in investment
practices after their authority to do so has been revoked or modified will
be treated as if the authority to engage in the practice had never been
granted, and their actions may be deemed an unsound practice and a
willful violation of an order of the commissioner and may be grounds
for appropriate supervisory action against the credit union, its directors
or officers.

() Waivers.

(1) The commissioner in the exercise of discretion may
grant a written waiver, consistent with safety and soundness principles,
of a requirement or limitation imposed by this subchapter. A decision
to deny a waiver is not subject to appeal. A waiver request must
contain the following:

(A) A copy of the credit union’s investment policy;
(B) The higher limit or ratio sought;

(C) Anexplanation of the need to raise the limit or ratio;
and

(D) Documentation supporting the credit union’s ability
to manage this activity;

(2) In determining action on a waiver request made under
this subsection, the commissioner will consider the:

(A) Credit union’s financial condition and manage-
ment, including compliance with regulatory net worth requirements. If
significant weaknesses exist in these financial and managerial factors,
the waiver normally will be denied.

(B) Adequacy of the credit union’s policies, practices,
and procedures. Correction of any deficiencies may be included as
conditions, as appropriate, if the waiver is approved.

(C) Credit union’s record of investment performance.
If the credit union’s record of performance is less than satisfactory or
otherwise problematic, the waiver normally will be denied.
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(D) Creditunion’s level of risk. If the level of risk poses
safety and soundness problems or material risks to the insurance fund,
the waiver normally will be denied.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104539

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: July 1, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢

7 TAC §91.803

The Credit Union Commission (the Commission) adopts amend-
ments to §91.803, concerning Investment Limits and Prohibi-
tions, without changes to the text published in the July 1, 2011,
issue of the Texas Register (36 TexReg 4068). The amendments
edit the rule for clarity.

The amendments are adopted as a result of the Texas Credit
Union Department’s (Department’s) general rule review.

The Commission received no comments on these amendments.

The amendments are adopted under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code, and under Texas Finance Code,
§124.351 and 8§124.352, which address permitted investments
and limitations on investments.

The specific sections affected by the amendments are Texas Fi-
nance Code, §124.351 and §124.352.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104540

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: July 1, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢

7 TAC §91.804

The Credit Union Commission (the Commission) adopts amend-
ments to §91.804, concerning Custody and Safekeeping, with-
out changes to the text published in the July 1, 2011, issue of
the Texas Register (36 TexReg 4070). The amendments clarify
and update terms and provide an example of information a credit
union should consider when evaluating a safekeeper.

The amendments are adopted as a result of the Texas Credit
Union Department’s (Department’s) general rule review.

The Commission received no comments on these amendments.

The amendments are adopted under Texas Finance Code,
815.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code, and under Texas Finance Code,
8124.351 which sets out permitted investments for credit unions.

The specific section affected by the amendments is Texas Fi-
nance Code, §124.351.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104541

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: July 1, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢
7 TAC §91.805

The Credit Union Commission (the Commission) adopts amend-
ments to §91.805, concerning Loan Participation Investments,
without changes to the text published in the July 1, 2011, issue
of the Texas Register (36 TexReg 4070). The amendments clar-
ify that a credit union purchasing a participation interest in a non-
member loan must report that interest in accordance with gener-
ally accepted accounting principles. The amendments also no-
tify the credit union of the requirement to comply with Part 741
of the National Credit Union Administration, if applicable.

The amendments are adopted as a result of the Texas Credit
Union Department’s (Department’s) general rule review.

The Commission received no comments on these rules.

The amendments are adopted under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subtitle
D of the Texas Finance Code, and under Texas Finance Code,
8§124.351, which sets out permitted investments for credit
unions.

The specific section affected by the amendments is Texas Fi-
nance Code, §124.351.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104542
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Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: July 1, 2011

For further information, please call: (512) 837-9236

¢ ¢ ¢

SUBCHAPTER K. RESIDENTIAL MORTGAGE
LOAN ORIGINATORS EMPLOYED BY A CUSO
7 TAC §§91.2000 - 91.2007

The Credit Union Commission (Commission) adopts new 7
TAC Chapter 91, Subchapter K, §891.2000 - 91.2007, without
changes to the text published in the September 16, 2011, issue
of the Texas Register (36 TexReg 6090). (The Department
discovered that the version of Subchapter K that was published
in the July 1, 2011, issue of the Texas Register (36 TexReg
4071) was not the version approved by the Commission at its
June meeting. That version was withdrawn and the correct
version of Subchapter K was published as stated above with
a thirty-day comment period.) The new subchapter, entitled
Residential Mortgage Loan Originators Employed by a Credit
Union Subsidiary Organization, contains eight new rules which
describe certain requirements for residential mortgage loan
originators and which explain the process the Credit Union
Department (Department) will use in examining, inspecting,
and investigating these employees of credit union subsidiary
organizations (CUSOs).

The new rules are adopted in response to House Bill 10 (HB 10)
enacted by the 81st Legislature. HB 10 assigned the Depart-
ment oversight of CUSO employees that engage in residential
mortgage loan originations and authorizes the Commission to
adopt rules consistent with this oversight.

The Commission received one comment on these new rules.
The commenter objected to the requirement in §91.2001 that
a CUSO reimburse the Department for any out-of-state travel
costs. The commenter felt that in-state travel could be just as
costly. The Commission points out that the portion of the license
fees allocated to the examination of mortgage loan originators
(MLOs) employed by a CUSO will be only $200 for new licensees
and $175 for renewals. The fees are set based on the assump-
tion that the Department will conduct examinations in Texas;
any out-of-state examination would be for the convenience of
the CUSOs. CUSOs are free to make their MLO records avail-
able in Texas if they wish to avoid being charged out-of-state
travel costs. Moreover, if the CUSOs are not charged these
costs, Texas credit unions must absorb them. The Commis-
sion believes it is inequitable for all Texas credit unions to bear
the additional costs associated with an out-of-state examination
when the majority of the CUSOs employing MLOs are owned by
out-of-state credit unions. The Commission declines to amend
the rule.

The new rules are adopted under Texas Finance Code §15.4024,
which permits the Commission to adopt and enforce rules pro-
viding for the commissioner to examine, inspect, or investigate
employees of credit union subsidiary organizations who are li-
censed to act as residential mortgage loan originators.

The specific section affected by the new rules is Texas Finance
Code, §15.4024.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104543

Harold E. Feeney

Commissioner

Credit Union Department

Effective date: November 13, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 837-9236

L4 L4 L4
TITLE 10. COMMUNITY DEVELOPMENT

PART 5. OFFICE OF THE GOVERNOR,
ECONOMIC DEVELOPMENT AND
TOURISM DIVISION

CHAPTER 176. ENTERPRISE ZONE
PROGRAM
10 TAC §8176.1 - 176.5

The Economic Development and Tourism Division (EDT) of the
Office of the Governor adopts amendments to 88176.1 - 176.5,
concerning the Enterprise Zone Program. Section 176.1 is
adopted with changes to the proposed text as published in the
July 15, 2011, issue of the Texas Register (36 TexReg 4527)
and will be republished. Sections 176.2 - 176.5 are adopted
without changes and will not be republished.

The adopted amendment to §176.1 relating to the definition of a
capital investment clarifies that in order to receive an incentive,
expenditures must be made for capital assets that are an inte-
gral part of the business’ operations. The adopted amendment
further clarifies the types of expenditures that are allowed to be
claimed as a qualified capital investment.

The adopted amendment to §176.2 eliminates references to em-
powerment zones, enterprise communities and renewal commu-
nities, which are federal designations that no longer exist; re-
moves language regarding local incentives offered exclusively
in an enterprise zone to reflect change in statute; and removes
language regarding additional local incentives to reflect change
in statute.

The adopted amendment to §176.3 clarifies that the applicant
governing body (city or county) must be in compliance with the
requirements of the program; updates the rules to reflect legisla-
tive changes to the Texas Enterprise Zone Act by increasing to
nine the number of project designations for which a city or county
with a population of 250,000 or more may apply; increasing to six
the number of project designations for which a city or county with
a population of less than 250,000 can apply; eliminating bonus
project designations, given the increase of project designations
allocated per applicant; limiting the number of project designa-
tions that are approved to twelve per application round to prevent
all of the designations from being used in a single round and to
allow designations to be available for the entire biennium; and al-
lowing up to nine designations to be used for projects that would
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create a significant number of new jobs and make a substantial
capital investment.

The adopted amendment to 8176.4 corrects the application fee
($500) addressed earlier in the rules; clarifies the name of the
payee (Office of the Governor); adds a requirement for identify-
ing the applicant; clarifies that the application and fee must be re-
ceived by the application deadline; deletes obsolete references
to enterprise zones prior to September 1, 2003; includes statu-
tory reporting requirements regarding employment of undocu-
mented workers; and clarifies the location of concurrent desig-
nations; removes language regarding qualified business certifi-
cation; and eliminates language related to the requirement for a
certificate of occupancy.

The adopted amendment to 8176.5 removes the requirement
that the Economic Development Bank certify qualified busi-
nesses that were approved before September 1, 2003, annually
since all of these business have completed their program
eligibility; eliminates the option for a nominating body to issue
a report on the qualified business at the beginning of a project;
and changes the recipient of the Qualified Business Benefit
Request Status Report from the Bank to the Comptroller to
accurately reflect the responsibilities of the Comptroller to
determine capital investments, jobs created and/or retained and
ultimately the qualified business’ eligibility for sales and use tax
refunds.

EDT received four comments regarding the proposed amend-
ment of these rules.

Regarding 8176.1, one commenter stated that by presenting the
amended definitions as a clarification in the preamble, EDT was
suggesting that the new definition of "capital investment" will ap-
ply to current program participants. To prevent the retroactive
application of the definition of capital investment, EDT states that
the new definition will apply only to designations awarded after
the effective date of the adopted rule.

Regarding 8176.1, three commenters stated that the elimination
of "routine and planned maintenance required to maintain regu-
lar business operations" was too restrictive. One of these three
commenters further stated that this change is a complete rever-
sal of the previous policy. EDT agrees in part with these com-
ments and, in response, revises §176.1(b)(6) to continue to allow
routine and planned maintenance if there will be a measurable
increase in production capacity or if the expenditures will result
in increased productivity which may be expressed as a decrease
in the overall cost per unit produced, and are limited to 40 per-
cent of the total capital investment spent at a qualified business
site.

Regarding 8176.3, three commenters stated that requiring
projects to create a significant number of new jobs and have
a substantial capital investment to receive one of the nine
designations outside of the twelve allocated per round is too
restrictive. We do not agree that this is the case, as there are 96
designations available for projects that do not meet both criteria
and we therefore adopt the rule as proposed.

The amendments are adopted under Texas Government Code,
§2303.051(c), which authorizes the executive director of EDT
to adopt rules necessary for the Program; Texas Government
Code, Chapter 2001, Subchapter B, which prescribes the
process for rulemaking by state agencies; Texas Government
Code, Chapter 481, creating EDT; Texas Government Code,
Chapter 489, creating the Economic Development Bank within

EDT; and Texas Government Code, Chapter 2303, relating to
the Texas Enterprise Zone Act.

No other statutes, articles, or codes are affected by the amend-
ments.

§176.1.

(@) Purpose. It is the purpose of the Texas Enterprise Zone
Act to establish a process that clearly identifies distressed areas and
provides incentives by both local and state government to induce pri-
vate investment in those areas by the provision of tax incentives and
economic development program benefits for the creation and retention
of high quality jobs. Under this program economic development is en-
couraged by allowing enterprise projects to be designated outside of an
enterprise zone, with a higher threshold of hiring economically disad-
vantaged or enterprise zone residents. The purpose of these sections
is to provide standards of eligibility and procedures for designation of
applications for qualified businesses as enterprise projects.

General Provisions.

(b) Definition of terms. The following words and terms, when
used in this chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

(1) Act--The Texas Enterprise Zone Act, Chapter 2303,
Texas Government Code, as amended.

(2) Active designation--The period of time from the desig-
nation date to the ending date of the project or activity as provided in
the nominating ordinance, order or resolution.

(3) Applicant--The municipality or county filing an appli-
cation with the Bank on behalf of a qualified business for designation
of an enterprise project under the Act, 82303.405, and this chapter.

(4) Application date--The first business day of the months
of September, December, March and June, if there are designations
available.

(5) Approval date--The application date of an enterprise
project as approved by the Bank.

(6) Capital investment--Money paid to purchase capital as-
sets to be used in the regular conduct of the business or activity at the
qualified business site, or fixed assets including but not limited to land,
buildings, labor used to construct or renovate a capital asset, furniture,
manufacturing machinery, computers and software, or other machin-
ery and equipment. Expenditures for routine and planned maintenance
required to maintain regular business operations are only considered
qualified capital investment if there will be a measurable increase in
production capacity or if the expenditures will result in increased pro-
ductivity which may be expressed as a decrease in the overall cost per
unit produced, and are limited to 40 percent of the total capital invest-
ment spent at the qualified business site. Property that is leased under a
capitalized lease is considered a qualified capital investment but prop-
erty that is leased under an operating lease is not considered a qualified
capital investment.

(7) Claim period--A twelve-month period, during the ac-
tive designation period, for which hours are accumulated by qualified
employees to be claimed for benefit.

(8) Concurrent designation--Two or more enterprise
project designations for the same qualified business at the same quali-
fied business site for separate projects or activities, with overlapping
designation periods.

(9) Controlled group--A group of businesses as defined in
Title 26, Subtitle A, Subchapter B, Part Il, Section 1563(a), Internal
Revenue Code, or business entities with the same ownership.
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(10) Director--The Director of the Texas Economic Devel-
opment Bank.

(11) Distressed county--A county that has a poverty rate
above 15.4 percent based on the most recent decennial census; in which
at least 25.4 percent of the adult population does not hold a high school
diploma or high school equivalency certificate based on the most re-
cent decennial census; and that has an unemployment rate that has re-
mained above 4.9 percent during the preceding five years, based on
Texas Workforce Commission data.

(12) Economic Development and Tourism--Economic De-
velopment and Tourism Office in the Governor’s Office (Office) as es-
tablished under Chapter 481, Texas Government Code.

(13) Eligible taxable proceeds--Taxable proceeds gener-
ated, paid, or collected by a qualified hotel project or a business at a
qualified hotel project including hotel occupancy taxes, ad valorem
taxes, sales and used taxes, and mixed beverage taxes.

(14) Enterprise project--A designation given to a qualified
business by the Bank under the Act, §2303.406, and §176.3 of this title
(relating to Qualification for Designation of Enterprise Projects) mak-
ing the qualified business eligible for the state tax incentives provided
by law for an enterprise project.

(15) Executive Director--The Executive Director of the Of-
fice.

(16) Extraterritorial jurisdiction--Territory in the extrater-
ritorial jurisdiction (ETJ) of a municipality that is considered to be in
the jurisdiction of the municipality, as defined by Chapter 42, Local
Government Code.

(17) Governing body--The governing body of a municipal-
ity or county participating in the program.

(18) Governing body liaison--The person who holds the
position set out in the ordinance or order indicating participation in the
program, for the municipality or county to communicate and negotiate
with the Bank or Office, qualified businesses nominated to be enter-
prise projects and any other entities affected by the enterprise zone.

(19) Local government--A municipality or county.

(20) Local incentive--Each tax incentive, grant, other fi-
nancial incentive or benefit, or program to be provided by the governing
body to business enterprises through the program.

(21) Ninety-day window--The period 90 days prior to the
quarterly application deadline date for which an enterprise project is
approved. The period of time in which the project may begin mak-
ing investment and creating jobs for purposes related to the enterprise
project designation.

(22) Nominating body--The governing body of a munici-
pality or county that nominated a project or activity of a qualified busi-
ness for designation as an enterprise project which is located within the
jurisdiction of that governing body.

(23) Primary job--A job to be created or retained for ben-
efit by a designated enterprise project, as defined by the Development
Corporation Act of 1979.

(24) Qualified property--Any one or more of the following:

(A) tangible personal property located at the qualified
business site that was acquired by a taxpayer not earlier than the 90th
day before the date of designation as an enterprise project and was or
will be used predominantly by the taxpayer in the active conduct of a
trade or business;

(B) real property located at a qualified business site that:

(i) was acquired by the taxpayer not earlier than the
90th day before the date of designation of the enterprise project, and
used predominantly by the taxpayer in the active conduct of a trade or
business; or

(if) was the principal residence of the taxpayer on
the date of the sale or exchange; or

(C) interestin acorporation, partnership, or other entity
if, for the most recent taxable year of the entity ending before the date
of sale or exchange, the entity was a qualified business.

(25) Staff--The staff of the Texas Economic Development
Bank.

(26) Undocumented worker--An individual who, at the
time of employment, is not:

(A) lawfully admitted for permanent residence to the
United States; or

(B) authorized under law to be employed in that manner
in the United States.

() Amendment and suspension of the rules. These sections
may be amended by the executive director at any time in accordance
with the Administrative Procedure Act, Texas Government Code, Sub-
chapter B, as amended. The executive director may suspend or waive
a section, not statutorily imposed, in whole or in part, upon the show-
ing of good cause or when, at the discretion of the executive director,
the particular facts or circumstances render such waiver of the section
appropriate in a given instance.

(d) Written communication with the office. Application and
other written communication to the office should be addressed to the
attention of the Office of the Governor, Economic Development and
Tourism, Texas Economic Development Bank, Attn: Texas Enterprise
Zone Program, Post Office Box 12428, Austin, Texas 78711-2428, or
by overnight mail to Office of the Governor, Economic Development
and Tourism, Texas Economic Development Bank, Attn: Texas En-
terprise Zone Program, 1100 San Jacinto Street, Austin, Texas 78701,
(512) 936-0100.

(e) Fees. On aregular basis, the bank will review all applica-
tion fees with regard to the program and make adjustments as needed
to further the purposes of the program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104520

Michael Bryant

Assistant General Counsel

Office of the Governor, Economic Development and Tourism Division
Effective date: November 10, 2011

Proposal publication date: July 15, 2011

For further information, please call: (512) 463-1788

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES
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PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES

SUBCHAPTER C. GRANT POLICIES
DIVISION 9. IMPACT GRANTS FOR LIBRARY
INNOVATION AND IMPROVEMENT

13 TAC §82.910 - 2.912

The Texas State Library and Archives Commission (TSLAC)
adopts new 13 TAC §82.910 - 2.912, concerning Impact Grants
for Library Innovation and Improvement, without changes to the
proposed text as published in the September 2, 2011, issue of
the Texas Register (36 TexReg 5581).

The new rules are adopted to establish the "Impact Grants for
Library Innovation and Improvement" grant program.

The following four comments were received regarding the pro-
posal.

Comment: One person commented, "Thank you for working on
our behalf. | reviewed the guidelines. | would want to always
have a requirement that libraries must be accredited to receive
grant funding from the state. It is one of the ways that we can
insure that we keep a minimum standard. Otherwise, our local
governments may not feel compelled to fund us adequately.”

Agency response: The agency agrees with the comment.

Comment: One person commented, "I am new to the grant writ-
ing process and was interested to see that TSLAC is planning
grants for library innovation. | think the competitive grant process
forces applicants to really investigate community needs. These
guidelines will also help libraries keep a forward focus at a time
when budgets are tight and the temptation is to stick with basic
services."

Agency response: The agency agrees with the comment.

Comment: One person commented, "l understand trying to cre-
ate a possible grant program to help a large number of libraries
especially since Loan Star Libraries wasn’t funded. If that is the
case, here is my concern about the way the new grant is worded.
You are only funding new and innovative programs. If this is the
case, few libraries will apply due to the fact that they can barely
get funding to keep current services levels. Asking them to come
up with a new program that may only be funded for 1 year is not
the best use of monies at this time. In other words, only the well
funded libraries will be able to get the grants... Also, | don't see
much difference in the wording of the new grant program versus
the Special Project grants."

Agency response: The grant rules allow funding for both new
projects and expanding existing projects. The intent is to help
as many libraries as possible in key areas of need get started or
to expand efforts. This program provides more focused funding,
and smaller grant awards, than the Special Projects grants. The
agency believes the grant rules are flexible enough to address
concerns and do not need revision.

Comment: One person commented, "After looking at the grant
proposals, | think everything looks fair and good. Thank you for
all your work to make this happen.”

Agency response: The agency agrees with the comment.

The new sections are adopted under the authority of Govern-
ment Code §441.009 that directs the commission to adopt a state
plan for Library Services and Technology, §441.0091 that autho-
rizes the commission to establish competitive grant programs,
and 8441.135 that authorizes the commission to establish com-
petitive grant programs to support innovation.

The new sections affect Government Code 88441.009,
441.0091, and 441.135.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104536

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission
Effective date: November 10, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 463-5459

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 33. LICENSING
SUBCHAPTER A. APPLICATION
PROCEDURES

16 TAC 8§33.13

The Texas Alcoholic Beverage Commission (Commission)
adopts amendments to §33.13, relating to Process to Apply for
License or Permit. The section is adopted without changes to
the proposed text as published in the August 19, 2011, issue of
the Texas Register (36 TexReg 5171), and the text will not be
republished.

The amendments to §33.13 are adopted to conform the rule to
recently amended provisions of the Alcoholic Beverage Code.

House Bill (HB) 1953, 82nd Regular Session, Texas Legislature
amended Alcoholic Beverage Code §11.391(a) and §61.381(a).
These sections require an applicant for an on-premises permit
or license to prominently post an outdoor sign giving notice of
the application. Before these amendments to the Alcoholic Bev-
erage Code, the notice was required to be posted at least 60
days before the application was filed. After the amendments,
the notice is required to be posted at least 60 days before the
permit or license is issued. The amendments to 833.13 change
the 60-day notification requirement in subsection (e) to conform
to HB 1953 and add language to subsection (f) to clarify when
the notification requirement is triggered.

On September 7, 2011, the staff of the commission held a Public
Hearing to receive oral comment on the proposed amendments.
Alan Gray, representing Licensed Beverage Distributors (LBD),
stated that LBD supports the requirement to post a notice sign in
a timely manner and supports the proposed amendments. LBD
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supported the changes in the Alcoholic Beverage Code made
by HB 1953, 82nd Regular Session, Texas Legislature. LBD
believes the changes in the Alcoholic Beverage Code and in this
rule do not harm public safety, because 60 days are required
from the time the sign is posted before the application can be
granted. This is adequate time for the public to be heard, while
allowing the application to be processed in the meantime. No
change was requested and none is made as a result of these
comments.

The amendments are adopted under the authority of Alcoholic
Beverage Code 85.31, which grants authority to prescribe rules
necessary to carry out the provisions of the Alcoholic Beverage
Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104485

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Effective date: November 10, 2011

Proposal publication date: August 19, 2011

For further information, please call: (512) 206-3443

¢ ¢ ¢
16 TAC 833.15

The Texas Alcoholic Beverage Commission (Commission)
adopts an amendment to 833.15, relating to Use of Winery
Festival Permit. The section is adopted without changes to the
proposed text as published in the August 19, 2011, issue of
the Texas Register (36 TexReg 5172), and the text will not be
republished.

The amendment to 833.15 is adopted to conform the rule to a
recently amended provision of the Alcoholic Beverage Code.

Senate Bill (SB) 438, 82nd Regular Session, Texas Legislature
amended Alcoholic Beverage Code §17.01(b) to change the lim-
itation on how often the holder of a winery festival permit may
offer wine for sale under the permit. Before the amendment, the
permit could not be used for more than three consecutive days
at the same location. The amendment changed the consecutive
day limit from three to four. The amendment to §33.15 changes
the consecutive day limitation on use of the permit in subsection
(c) from three days to four days to conform to SB 438.

The commission received no comments about the proposed
amendment.

The amendment is adopted under the authority of Alcoholic Bev-
erage Code 85.31, which grants authority to prescribe rules nec-
essary to carry out the provisions of the Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104486

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Effective date: November 10, 2011

Proposal publication date: August 19, 2011

For further information, please call: (512) 206-3443

¢ ¢ ¢

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER E. REGULATION OF CREDIT
TRANSACTIONS

DIVISION 1. DELINQUENT LIST

16 TAC §45.121

The Texas Alcoholic Beverage Commission (Commission)
adopts amendments to §45.121, relating to Credit Restrictions
and Delinquent List for Liquor. The amendments are adopted
without changes to the proposed text as published in the
September 9, 2011, issue of the Texas Register (36 TexReg
5778), and the text will not be republished.

The amendments to §45.121 are adopted to conform the rule to
a recently amended provision of the Alcoholic Beverage Code
and to shorten the time allowed from the end of the payment
period to the date of publication of the Delinquent List.

House Bill (HB) 2012, 82nd Regular Session, Texas Legisla-
ture amended Alcoholic Beverage Code §102.32 to specify that,
for purposes of credit restrictions and reporting delinquencies,
a holder of a winery permit is considered a retailer when pur-
chasing wine from a Chapter 19 wholesaler for resale to ultimate
consumers in unbroken packages. No comments were received
regarding the proposal to amend the definition of "retailer" in
8§45.121(b)(6) to conform to HB 2012, and that amendment is
adopted.

In addition, 845.121(j)(2) is amended to give a retailer two fewer
days to pay a delinquent bill before the retailer's name appears
on the Delinquent List. When a retailer's name appears on the
Delinquent List, all wholesalers are on notice that they may not
sell any liquor to that retailer until that delinquent account is paid
in full, pursuant to Alcoholic Beverage Code §102.32(d).

Comments were received from Alan Gray, representing Li-
censed Beverage Distributors (LBD), at a September 7, 2011
Public Hearing held by Staff to receive oral comments. LBD
supports adoption of the rule as published. Mr. Gray noted that
it is consistent with a plan developed two years ago to shorten
by two days (each year for five years) the time allowed for
payment after the reporting period. He stated that the changes
already made pursuant to the plan have resulted in a significant
improvement in fostering an orderly marketplace. At a Septem-
ber 28, 2011 Public Hearing held by Staff, Mr. Gray indicated
LBD’s belief that the plan to phase in these reductions was a
fair means to bring current practice in line with the requirements
of the Alcoholic Beverage Code, since it allowed parties time to
adjust their current practices.

Also at the September 28, 2011 Public Hearing, Fred Marosko,
representing the Texas Package Store Association (TPSA),
noted that TPSA had not agreed to the initial plan for reductions
on an annual basis and indeed had reserved the right to review
developments as the plan progressed. Lance Lively, also repre-
senting TPSA at the September 28, 2011 Public Hearing, noted
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that since the plan was implemented delinquencies had fallen
from about $600 million to about $20 million. He also noted that
fewer stores appear on the Delinquent List now and that repeat
offenders account for some of those who continue to appear on
that list. However, because of the technical problems mentioned
in written comments filed by TPSA, Mr. Lively indicated that
the proposed reduction in the time period from eight to six
days would have a detrimental effect on the industry. Both Mr.
Marosko and Mr. Lively stated that if the commission decides
to proceed with the plan by adopting the proposed rule, the
time allowed should be changed from six calendar days to six
business days.

Ralph Townes, representing Glazer’s at the September 28, 2011
Public Hearing, said that a change from six calendar days to six
business days might be considered acceptable, but that such a
change would need to be accompanied by tightening holes that
currently exist in the credit law. Specific examples mentioned by
Mr. Townes as things that would need to be addressed related
to the use of the U.S. Postal Service to deliver payments.

A total of 26 comments were received by mail and an additional
seven comments were received by e-mail. All of the written com-
ments oppose the proposed amendment shortening the time pe-
riod from eight to six days but urge that if a change is made; it
should be to six business days.

TPSA's written comments state that "shortening the time period
to less than eight days will be counterproductive to the effective
and fair implementation of the credit law, will create major work-
ability problems, and will increase the TABC workload". TPSA
asserts that any period less than six business days will result in
a dramatic increase in errors on the published Delinquency List.
(TPSA notes that six calendar days may actually result in less
than six days to actually resolve disputes if weekends and holi-
days occur somewhere other than at the end of the six-day pe-
riod.) The errors resulting from the shortened time period would
harm a significant number of businesses who will not be able
to purchase product until the errors are corrected. This, in turn,
will dramatically increase TABC workload as the TABC is forced
to deal with urgent requests by industry members to correct the
errors. TPSA believes that the commission is better served by
keeping the current system in place, which allows retailers and
wholesalers to resolve disputes among themselves.

TPSA contends that there must be a reasonable time after the
statutory payment deadline before a retailer's name is published
on the Delinquent List to account for the time required for pay-
ments mailed on the payment deadline to be delivered. There
also must be a reasonable time (which TPSA asserts cannot be
less than six business days) because the commission should be
interested in assuring the Delinquent List is as accurate as pos-
sible. Finally, there must be a reasonable time because it would
be unfair for an innocent retailer who has mistakenly been placed
on the Delinquent List to first learn from publication of the list that
an error has been made.

TPSA observes that while changes in technology and business
practices may lead some to argue that a shorter time period is
required, such changes also create pressures to have more time
to correct errors. TPSA asserts that the time savings for send-
ing notices electronically rather than by mail has already been
accounted for when the time was shortened from ten days to
eight days. However, because mail is still a communication op-
tion for some, across-the-board time savings are not guaranteed
by switching to electronic communication. Similarly, computeri-
zation of TABC clerical processing does not guarantee time sav-

ings because some manual entry still must be made for paper
reports. More significantly, decreasing TABC clerical process-
ing time does not add any time for wholesalers and retailers to
resolve disputes. More generally, computerization across the
board also makes it easy to create errors, which take time to
track down and rectify.

Furthermore, TPSA argues that the increase in the number of
available products, brands and sizes complicates the reconcil-
iation process. TPSA states that a mid-sized liquor store may
deal with up to 7,000 different wine and distilled spirits products.
The process is made even more complex by multi-store retailers
who must consolidate invoices from many locations. And an-
other level of complexity is introduced by wholesaler practices
such as individual salesmen negotiating customer-specific pric-
ing deals, different pricing structures for the same wholesaler in
different regions across the state, and frequent price changes
(which might be made daily).

TPSA urges the commission to consider "real world workability"
in deciding whether to amend the rule. Among these "real world"
factors that should be considered are: payment delivery and
bank processing time; time required to communicate the delin-
quency to the commission; TABC clerical processing time; ad-
ditional TABC resources needed to resolve more disputes if the
time is shortened and the parties cannot resolve the disputes on
their own; providing advance notice to the retailer that the retailer
has been reported as delinquent; opportunity and time required
to correct errors in the "soft" or preliminary Delinquent List; al-
lowing the retailer to file an affidavit requesting removal from the
list due to a payment dispute; and the time the retailer remains
on the "hard" Delinquent List (and thus is unable to buy product)
until the wholesaler notifies TABC that the dispute is resolved.

Comments were also received from the following, affirming
their own and TPSA's opposition to the proposed amendment
shortening the "delinquent list process™: Steven E. Mayfield,
Bergheim Cellars; Joseph L. Saglimbeni, Joe Saglimbeni Fine
Wines; Mehul Shah, Bottle Giant; David Arterburn, Legacy
Liquors, Inc.; Sanjeev Patel, The Bottle Shop-Lampasas; Frank
W. Dicorte, Frank Dicorte’s Wine & Beer Emporium and Frank
Dicorte’s Bad Bear Liquor; Jami Clark, Benny’s Liquor; Austin
R. Keith, Pinkie’s Inc.; Vernon Russell, Two Bucks Beverages;
Leon Myers, River Liquor; Arthur Madeley, Faultline Liquor;
Cheryl Ahlschlager; Rick R. Zipp, Ralston Drug Stores and
Discount Liquor; Kyle Gillin, Tuckers Package Store; Chelsea
Allen, Uptown Liquor; Jorge E. Baca, Licores Baca; Craig
James, Village Bottle Shop; Justin Spirits; David and Margaret
Jabour, Twin Liquors; Vanny Huoth, Buckshot Liquor; Edith
Clark, The Line & The Line Il Inc.; and Desh Dhingra, Dany’s
Liquor. These comments assert that shortening the time period
to less than eight days will be counterproductive to the effective
and fair implementation of the credit law, will create major
workability problems and will increase the TABC workload.
They urge consideration of the complexities of getting invoices
corrected and paid in a timely fashion based on very short
delivery windows. If the time is shortened, they support revising
the proposal to insure the passage of at least six full business
days, because little can be done to correct errors between
wholesalers, retailers or the TABC on a non-business day.

In addition to joining the general comments made by other TPSA
members, Pinkie's states that it spends most of the time wait-
ing on statements or credit memos. Pinkie’s has stores located
in Abilene, Amarillo, Lubbock, Midland and Odessa. The Abi-
lene stores receive deliveries and communicate with Republic
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National Distributing in Grand Prairie, while the other four mar-
kets deal with either Amarillo or Odessa.

In addition to joining the general comments made by other
TPSA members, Edith Clark notes that for her business located
in Fritch, Texas on the Potter County line, having to mail checks
to San Angelo instead of Amarillo has resulted in checks being
lost by the Post Office for awhile. This is also a problem with
deposits being mailed to the bank in Amarillo.

Karen Pospisil comments that she opposes the proposal to de-
crease the time period from eight to six days. She notes that be-
cause of holidays and three-day weekends, she frequently does
not receive statements until near the 10th. Mail delays will in-
crease if the postal service stops Saturday mail deliveries. "If
anything, the time period needs to be increased because of the
postal service or changed to include business days only."

Milton Syring comments that the current rule should not be
changed.

Lewis Syring, LiqguorMax, comments that a further shortening of
the payment window would be a tremendous burden on his busi-
ness. He asserts that a six-day payment window "is not practical
for most small retailers, as it provides inadequate time to correct
errors between wholesalers, retailers or the TABC on a non-busi-
ness day." He notes that cashier’s checks or money orders can-
not be obtained on a non-business day. He also observes that
the payment window is actually shorter because the time is not
extended under the rule unless the publication date falls on the
weekend or a holiday, but not if a weekend or holiday falls in
the middle of the payment window. If the period is shortened it
should be to six business days instead of six calendar days.

Hermen Key, Spec’s Wines, Spirits and Finer Foods, comments
that an analysis based on the company’s business model
shows that the proposed amendment shortening the time period
"will impact our ability to reasonably conduct our reconciliation
process". Spec’s asserts that the proposed change "will cre-
ate an inefficient burden on customer’s payables programs"
because it does not account for delays associated with: mail
delivery; the supplier’'s need to reconcile all events through
the pay period before the supplier’'s statement reconciliation is
even delivered to the customer; the supplier’s responsiveness
to customer inquiries related to corrections, errors and dis-
crepancies; and clerical and administrative tasks related to the
cycle of communication between the supplier and the customer,
especially since there is little incentive on the supplier.

Spec’s also contends that the proposed change may impose
greater TABC involvement in the process. Since the opportu-
nity to mutually resolve mistakes, errors and discrepancies will
diminish, the customer will make payment decisions based on
incomplete information in order to avoid enforcement penalties.
The increased number of published default events will require
use of the formal dispute resolution process, which requires use
of more TABC resources.

Spec’s notes that invoice errors involving quantity mistakes and
rejections typically involve ten percent of every pay period’s in-
voices that require individual verification and resolution. Further-
more, the supplier’s corrections are quite often not confirmed
until receiving the supplier’s statements. Spec’s also states that
pricing errors on supplier’s invoices typically represent one per-
cent of the total value of any pay period’s outstanding balance
due. Although pricing disputes are usually amicably concluded,
they are rarely corrected until after delayed discussions between
supplier and customer. Spec’s strongly urges that the time pe-

riod should allow for common, established business practices
and should recognize that days of business do not include week-
ends and holidays. If the period is shortened it should be to six
full business days.

Jack Labovitz, King's Liquors Inc., comments that his few ap-
pearances on the Delinquent List during his many years in busi-
ness were attributable to mistakes by the wholesaler. Shortening
the current period would not allow enough time for many prob-
lems to be corrected and would be unfair to retailers. Although
a few people do abuse the system, most retailers are honest,
well-meaning people. If the period is shortened it should be to
six full business days.

Richard Telles-Goins, The Barrel House Liquor Stores, com-
ments that changing the current waiting period would be a big
mistake. Among factors to be considered are: ending periods
on weekends or Fridays when little or no billing is done by
the wholesalers; the likelihood that the U.S. Postal Service
will stop delivering mail on Saturdays; Monday holidays; and
bank procedures that cause delay in sending out checks their
customers request.

Joe Spano, H&H Beverage, comments that the changes to the
credit rules that have already taken place over the last two years,
coinciding with the largest recession since the Great Depression,
have already caused hardship to many small package store own-
ers. They have been placed at a competitive disadvantage to
larger businesses that have unlimited lines of credit from banks.
He does not understand "why the TABC became a collection
enforcer for private enterprise i.e.: the Major Wholesalers." He
asks how the agency benefits and why the enforcement burden
should be increased for something that should be handled be-
tween a vendor and his customer. He notes that the vendors
have remedies to deal with their customers on a one on one ba-
sis, which is the free enterprise system. He raises the issue of
whether there are forces trying to eliminate small players in the
industry. Noting that the eventual goal of the commission is to
keep reducing the days from six to four to two, he asks whether
any other industry in Texas is held to such a standard and ques-
tions whether it is consistent with the "business Friendly Texas"
touted by the Governor as he pursues the office of President of
the United States. He asks that the proposal be reconsidered
and that if a change must be made, it should be to six business
days.

Alvin Miller comments that shortening the time period would be
counterproductive because TABC will have to remove more re-
tailers from the Delinquent List. Changing from eight to six days
would make it impossible to do a credible job of reporting. Just
the time it takes for the mail to be delivered is a problem.

Kermit Belzer, JT’s Liquor Box, comments that the proposed
amendment should not be adopted. He notes that much of his
small business operation depends on customers who use credit
cards. The majority of his business falls on the weekend. "How-
ever, when a credit card is used in my store on Thursday, Friday
or Saturday, | do not actually receive that money from the credit
card company until the following Monday morning at the earli-
est." Shortening the time from eight to six days does not allow
for possible errors. It is counterproductive to the effective and
fair implementation of the credit law, will create major workability
problems, and will increase TABC's workload. He asks that if the
time period is shortened, it allow six full business days. "Or if the
10th and 25th falls on a weekend then please delay publishing
of the list until Tuesday at 12:01 a.m. in order to allow time for
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credit card companies to post transactions, and to correct any
errors between my store, wholesalers and TABC."

After reviewing the comments, the commission believes that the
amendments should be adopted as proposed and declines to
make the change to six business days recommended in the com-
ments.

In contrast to the payment scheme for beer outlined in Code
8102.31, which requires cash on or before delivery, the payment
scheme for liquor outlined in Code 8102.32 allows payment to
be made by cash or on the terms prescribed by the Legisla-
ture in Code 8102.32(c). In upholding the constitutionality of the
credit scheme for liquor, the Court of Appeals in Austin specu-
lated that "probably for reasons of business convenience", the
Legislature allowed short periods of time for payment of goods
purchased. Neel v. Texas Liquor Control Board, 259 S.W.2d
312 (Tex. App.-Austin 1953, writ ref. n.r.e.) The credit terms
prescribed by Code §102.32(c) require payment to be made on
or before the 25th day of the month for purchases made from the
1st to the 15th day of that month. Where purchases are made
from the 16th to the last day of the month, payment must be
made no later than the 10th day of the following month. Code
§102.32(d) further provides that an account becomes delinquent
if it is not paid when required by Code §102.32(c). The Legisla-
ture specifically set the credit terms allowed, and did not allow
for payment on credit terms to be devised by the commission or
as decided upon between the parties.

When a retailer becomes delinquent in the payment of an ac-
count for liquor, Code §102.32(d) requires the wholesale dealer
to immediately report that fact in writing to the commission. No
wholesale dealer may sell any liquor to a delinquent retailer until
the delinquent account has been paid in full and "cleared from
the records of the commission”, and any wholesale dealer who
participates in a scheme to assist a retailer in violation of Code
8102.32 commits an offense.

The commission is required to adopt rules to give effect to Code
8§102.32. In §45.121(j), the commission provides for publication
of a Delinquent List as a means to provide notice of payment
delinquencies. However, the Delinquent List is designed to give
effect to the provisions of Code §102.32 and not to substitute
for it. The length of the credit period is provided by the Code.
For example, for a purchase from the 1st to the 15th day of a
month, the credit period ends on the 25th and not on the date
the Delinquent List is published. If a retailer does not make the
payment on the 25th, the Code has already been violated. The
retailer’s subsequent appearance on the Delinquent List is not
itself an offense. It is the means by which we know if an offense
has been committed.

For a retailer, the real penalty for a delinquency is, of course,
not being able to make purchases from any wholesaler until the
delinquency is resolved. The significance of the Delinquent List
is therefore that the wholesalers will not begin enforcing that
penalty until they receive notice of the delinquency when the list
is published.

It is the commission’s intention to shorten the length of the per-
ceived credit period (i.e., from the date of purchase to the date of
publication of the Delinquent List) to the length of the Code-man-
dated credit period (i.e., from the date of purchase to the date
specified in Code §102.32(c), which could be the 25th of the
month when the purchase is made or the 10th day of the fol-
lowing month depending on when the purchase is made). In
recognition of the fact that current business practices have grown

around the perceived credit period, the commission is gradu-
ally shortening the perceived credit period until it matches the
Code-mandated credit period. The commission is powerless to
alter the Code, but understands the need to allow a reasonable
period of time for the industry to change its business practices to
meet the requirements of the Code. In furtherance of that goal,
the commission believes the reduction in the time period pro-
posed in this rulemaking is appropriate and therefore declines to
make any changes to the rule as proposed.

The commission urges all segments of the industry to cooperate
in making changes to current business practices to facilitate this
transition. As always, the commission will monitor the industry
to gauge the progress of this transition, and the effect of these
amendments in particular.

The amendments are adopted under the authority of Alcoholic
Beverage Code 8§5.31, which grants authority to prescribe rules
necessary to carry out the provisions of the Code, Alcoholic Bev-
erage Code §102.32(f), which requires the commission to adopt
rules to give effect to that section of the Code, and Government
Code 8§2001.039, which requires an agency to periodically re-
view its rules to determine if the need for them continues to exist.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 21,
2011.

TRD-201104487

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Effective date: November 10, 2011

Proposal publication date: September 9, 2011

For further information, please call: (512) 206-3443

¢ ¢ ¢
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401. ADMINISTRATION OF STATE
LOTTERY ACT

SUBCHAPTER D. LOTTERY GAME RULES
16 TAC 8401.309

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8401.309, relating to Assignability of Prizes,
without changes to the proposed text as published in the August
26, 2011, issue of the Texas Register (36 TexReg 5284). The
purpose of the amendments is to conform to recent legislation
regarding assignability of prizes. Specifically, the amendments
add new paragraphs (3) and (4) to subsection (e), which state
the following: "(3) The prize winner and assignee must provide
tax identification information to the commission for proper prize
verification and W-2G preparation, and the citizenship or resi-
dent alien number for the assignee, if the assignee is an indi-
vidual. (4) The assignee must promptly provide the commission
an original notarized statement containing payment instructions
and contact information."
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The Commission received no written comments from any individ-
uals, groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code,
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104457

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5012

14 ¢ ¢
16 TAC §401.317

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8401.317, relating to "Powerball®" On-Line
Game Rule, without changes to the proposed text as published
in the August 26, 2011, issue of the Texas Register (36 TexReg
5285), with an effective date to be determined at the discretion
of the Executive Director to coincide with the effective date of
the implementation by the Multi-state Lottery Association, cur-
rently anticipated to be in mid-January. The primary purpose of
the amendments is to change the game matrix and the ticket
price. The Texas Lottery is adopting these amendments in or-
der to conform the Texas Powerball game rule to the Multi-State
Lottery Association (MUSL) Powerball game rule.

A public comment hearing was held on Wednesday, September
7, 2011 at 11:00 a.m., at 611 E. 6th Street, Austin, Texas 78701.
No members of the public were present at the hearing. The com-
mission received no written comments from individuals, groups,
or associations during the public comment period.

The amendments are adopted under Texas Government Code,
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code, 8467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104471

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢

16 TAC 8401.318

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC §401.318, relating to Withholding of Delinquent
Child-Support Payments from Lump-sum and Periodic Install-
ment Payments of Lottery Winnings in Excess of Six Hundred
Dollars, without changes to the proposed text as published in
the August 26, 2011, issue of the Texas Register (36 TexReg
5290). The purpose of the amendments is to conform to recent
legislation regarding withholding of delinquent child-support pay-
ments from lump-sum and periodic installment payments of lot-
tery winnings in excess of six hundred dollars. Specifically, the
amendments add and delete language at subsections (a) and
(b) for clarification purposes and to conform to legislation, and
add the following language to subsection (b): "The Commission
will maintain the certified court order, notice of a child support
lien, or writ of withholding, for a total of twenty-four months from
the date of receipt in accordance with time limits of Government
Code, §466.408 for claimants to claim a lottery prize. It is the
responsibility of the person to whom delinquent child support is
owed to re-submit the certified court order, notice of child sup-
port lien, or writ of withholding in accordance with Commission
procedures."

The Commission received no written comments from any individ-
uals, groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code,
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104458

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5012

¢ L4 ¢
16 TAC §401.319

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC §401.319, relating to Withholding of Child-Sup-
port Payments from Periodic Installment Payments of Lottery
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Winnings, without changes to the proposed text as published
in the August 26, 2011, issue of the Texas Register (36 TexReg
5291). The purpose of the amendments is to conform to recent
legislation regarding withholding of child-support payments from
periodic installment payments of lottery winnings. Specifically,
the amendments add and delete language at subsections (a) -
(c) and (e) for clarification purposes and to conform to legisla-
tion.

The Commission received no written comments from any individ-
uals, groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code,
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code 8§467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104459

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5012

¢ ¢ ¢

CHAPTER 403. GENERAL ADMINISTRATION

16 TAC 8403.202

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8403.202, relating to Prerequisites to Suit, with-
out changes to the proposed text as published in the August 26,
2011, issue of the Texas Register (36 TexReg 5291). The pur-
pose of the amendments is to conform the rule language to the
language in Texas Government Code §2260.005 and, specifi-
cally, to reference Texas Government Code §2260.007, which
recognizes the Texas Legislature’s authority to deny or grant a
waiver of immunity to suit against a unit of state government.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104472

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC 8403.205

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8§403.205, relating to Agency Counterclaim,
without changes to the proposed text as published in the Au-
gust 26, 2011, issue of the Texas Register (36 TexReg 5292).
The purpose of the amendments is to conform the rule language
to the language in Texas Government Code §2260.051; and,
specifically, to require the Commission to deliver notice of a con-
tract counterclaim to a contractor no later than 60 days after
the Commission’s receipt of the contractor’s notice of a contract
claim.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104473

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC §403.207

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8403.207, relating to Duty to Negotiate, with-
out changes to the proposed text as published in the August 26,
2011, issue of the Texas Register (36 TexReg 5292). The pur-
pose of the amendments is to clarify the timetable for the negoti-
ation of contract claims under Chapter 2260, Texas Government
Code, by adding a reference to the Commission’s rule at 16 TAC
§403.208, relating to the timetable for negotiations.
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The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104474

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC §403.208

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8§403.208, relating to Timetable, with changes
to the proposed text as published in the August 26, 2011, is-
sue of the Texas Register (36 TexReg 5293). The purpose of
the amendments is to conform the rule language to the lan-
guage in Texas Government Code §2260.052 and §2260.056,
regarding the time frame for negotiating and mediating contract
claims. Specifically, in subsection (h), the word "deadlines" will
be changed to "deadline".

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

§403.208. Timetable.

(@) Following receipt of a contractor’s notice of claim, the
Commission’s executive director or the executive director’s desig-
nated representative(s) shall review the contractor’s claim(s) and the
counterclaim(s), if any, and initiate negotiations with the contractor to
attempt to resolve the claim(s) and counterclaim(s).

(b) The parties shall begin negotiations not later than the 120th
day after the date the Commission receives a contractor’s notice of
claim.

(c) The parties may conduct negotiations according to an
agreed schedule as long as they begin negotiations no later than the
deadline set forth in subsection (b) of this section.

(d) Subject to subsection (e) of this section, the parties shall
complete the negotiations that are required by this chapter as a pre-
requisite to a contractor’s request for contested case hearing no later
than 270 days after the Commission receives the contractor’s notice of
claim.

(e) The parties may agree in writing to extend the time for ne-
gotiations on or before the 270th day after the Commission receives
the contractor’s notice of claim. The agreement shall be signed by rep-
resentatives of the parties with authority to bind each respective party
and shall provide for the extension of the statutory negotiation period
until a date certain. The parties may enter into a series of written ex-
tension agreements that comply with the requirements of this section.

(f) The contractor may request a contested case hearing be-
fore the State Office of Administrative Hearings ("SOAH") pursuant
to §403.213 of this title (relating to Request for Contested Case Hear-
ing) after the 270th day after the Commission receives the contractor’s
notice of claim, or the expiration of any extension agreed to under sub-
section (e) of this section.

(g) The parties may agree to mediate the dispute at any time
before the 120th day after the date the claim is filed with the Commis-
sion and before the expiration of any extension agreed to by the parties
pursuant to subsection (e) of this section.

(h) Nothing in this section is intended to prevent the parties
from agreeing to commence negotiations earlier than the deadline es-
tablished in subsection (b) of this section, or from continuing or resum-
ing negotiations after the contractor requests a contested case hearing
before SOAH.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104475

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC §403.213

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8403.213, relating to Request for Contested
Case Hearing, without changes to the proposed text as pub-
lished in the August 26, 2011, issue of the Texas Register (36
TexReg 5294). The purpose of the amendments is to clarify
the numbering of a reference to 16 TAC 8§403.208(e), regarding
agreements to extend the time for negotiations, which is being
amended in a separate rulemaking action.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
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of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104476

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC §403.214

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8403.214, relating to Mediation Timetable, with-
out changes to the proposed text as published in the August 26,
2011, issue of the Texas Register (36 TexReg 5294). The pur-
pose of the amendments is to conform the rule language to the
language in Texas Government Code §2260.056; and, specifi-
cally, to provide that a contractor and the Commission may agree
to mediate a contract claim before the 120th day after the date
the claim is filed with the Commission.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2260.052(c), which requires each unit
of state government with rulemaking authority to develop rules
to govern the negotiation and mediation of contract claims.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104477

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC 8403.301

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC §403.301, relating to Historically Underutilized

Businesses, without changes to the proposed text as published
in the August 26, 2011, issue of the Texas Register (36 TexReg
5295). The purpose of the amendments is to reflect the new
numbering of the Comptroller of Public Accounts’ recently
amended rules regarding Historically Underutilized Businesses
(HUBs) (at 34 TAC Chapter 20, Subchapter B), which were
effective September 14, 2011, and to readopt the Comptroller’s
HUB rules. The Comptroller's amendments add a new rule sec-
tion number which needs to be referenced in this Commission
rule.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code §2161.003, which requires state agen-
cies to adopt the Comptroller’s rules regarding Historically Un-
derutilized Businesses as the agency’s own rules.

This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104478

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢
16 TAC 8403.501

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8403.501, relating to Custody and Use of Crimi-
nal History Record Information, without changes to the proposed
text as published in the August 26, 2011, issue of the Texas
Register (36 TexReg 5294). The purpose of the amendments
is to make the agency rules compliant with the current statutory
provisions; increase readability by replacing long sentences with
short, simple sentences in new subsections; move a paragraph
from a bottom location to better fit in the flow of the rule; make a
stand-alone sentence and delete a redundant phrase in the next
sentence; create a new paragraph; and clarify that criminal his-
tory information received through Department of Public Safety is
confidential.

The Commission received no written comments from individuals,
groups, or associations during the public comment period.

The amendments are adopted under Texas Government Code,
8466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of
Texas Government Code 8§467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and
administration of the laws under the Commission’s jurisdiction.
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This adoption is intended to implement Texas Government Code,
Chapter 466.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104479

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: November 9, 2011

Proposal publication date: August 26, 2011

For further information, please call: (512) 344-5275

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 2. CAPITOL ACCESS PASS
37 TAC §82.1-2.13

The Texas Department of Public Safety (the department) adopts
new 882.1 - 2.13, concerning Capitol Access Pass. The new
sections are adopted without changes to the proposed text as
published in the September 9, 2011, issue of the Texas Register
(36 TexReg 5795) and will not be republished.

The new sections are necessary to comply with the requirements
of House Bill 2131, 82nd Legislature, to be codified at Govern-
ment Code, §411.0625. This bill requires that the department
adopt rules establishing a procedure by which a resident of the
state may apply for and be issued a Capitol access pass that
allows a person to enter the Capitol building and the Capitol Ex-
tension, including any public space in the Capitol or Capitol Ex-
tension, in the same manner as the department currently allows
entry to a person who presents a concealed handgun license
(CHL) issued under Government Code, Chapter 411, Subchap-
ter H.

The department accepted comment on the proposed rules
through October 10, 2011. Written comments were submit-
ted by Suzii Paynter representing Christian Life Commission;
Walt Baum representing Association of Electric Companies
of Texas; Harvey Kronberg representing Quorum Report and
Texas Energy Report; Mike Peterson representing AT&T Texas;
Ken Whalen representing Texas Daily Newspaper Associa-
tion; Susan Patten representing Time Warner Cable; Kirby
Brown representing Texas Wildlife Association; Perla Cavazos
representing Texas Legal Services Center; Bill Hammond rep-
resenting Texas Association of Business; Steve Bresnen, Amy
Bresnen, and Glenn Deshields representing Steve Bresnen &
Associates; and Jack Gullahorn representing the Professional
Advocacy Association of Texas.

The substantive comments, as well as the department’s re-
sponses thereto, are summarized below:

COMMENT: The department received comments from thirteen
individuals representing eleven different companies requesting
access to the Capitol be offered through the Capitol Extension
entrances/elevators and through the Capitol drive entrances and
tunnels from the Sam Houston, Johnson, and Supreme Court
buildings.

RESPONSE: These comments concern a matter of policy unre-
lated to the proposed administrative rules. Pursuant to House
Bill 2131, the access afforded to pass-holders is to be the same
as that which is afforded to CHL holders. The manner and de-
gree of access afforded to CHL holders is within the discretion
of the department, and is not affected by the proposed Capitol
Access Pass administrative rules. The department therefore will
make no changes to the rules as proposed in response to these
comments.

The new sections are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’'s work, and Texas Government Code, §411.0625,
which mandates that the department adopt rules to administer
that section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104548

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 9, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 16. COMMERCIAL DRIVER
LICENSE

SUBCHAPTER A. LICENSING REQUIRE-
MENTS, QUALIFICATIONS, RESTRICTIONS,
AND ENDORSEMENTS

37 TAC 816.2

The Texas Department of Public Safety (the department) adopts
amendments to 816.2, concerning Commercial Motor Vehicles.
This section is adopted without changes to the proposed text as
published in the September 9, 2011, issue of the Texas Register
(36 TexReg 5797) and will not be republished.

The amendments to §16.2 are necessary to comply with Federal
Rules specific to commercial driver licensing.

No comments were received regarding the adoption of the
amendments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work, and Texas Transportation Code, 8522.005,
which authorizes the department to adopt rules necessary to
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carry out Chapter 522 and the federal act and to maintain com-
pliance with Code of Federal Regulations, Title 49, Part 383 and
Part 384.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104549

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 9, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTER C. STANDARDS

37 TAC 835.33

The Texas Department of Public Safety (the department) adopts
the repeal of 835.33, concerning Certificate of Installation. The
repeal of this section is adopted without changes to the proposal
as published in the September 2, 2011, issue of the Texas Reg-
ister (36 TexReg 5644) and will not be republished.

The repeal of §35.33 is necessary because the rule clarified an
obligation of alarm installers arising from the Texas Insurance
Code. However, the statutory provision giving rise to this rule
has been repealed and the rule now serves no purpose.

No comments were received regarding the adoption of the re-
peal.

The repeal is adopted pursuant to Texas Government Code,
8411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104550

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢
37 TAC 8835.41, 35.43, 35.46

The Texas Department of Public Safety (the department) adopts
amendments to §835.41, 35.43, and 35.46, concerning Stan-

dards. The sections are adopted without changes to the pro-
posed text as published in the September 2, 2011, issue of the
Texas Register (36 TexReg 5645) and will not be republished.

The amendments to §35.41, relating to Company Name Selec-
tion, are necessary to remove subsection (b) and (c) which re-
quire the department to make determinations regarding the sim-
ilarity of proposed names with those of existing licensees, and to
disapprove those proposed names that are similar to the names
of current licensees. The removal of these subsections is in-
tended to eliminate the department’s involvement in the choice
of company names.

The amendments to §35.43, relating to Military Discharges, are
necessary to conform the guidelines in 835.43 to those being
proposed in amendments to §35.46. The amendments to §35.43
provide guidance to the Private Security Bureau (the bureau)
staff, the regulated industry, and prospective applicants regard-
ing the nature of the discharges considered by the Private Se-
curity Board (the board) to be disqualifying for purposes of licen-
sure under the Private Security Act (the Act) (Texas Occupations
Code, Chapter 1702).

The amendments to §35.46, relating to Guidelines for Disquali-
fying Convictions, are necessary to enhance the guidelines re-
lating to disqualifying criminal offense, by providing for the per-
manent disqualification of certain violent criminals. The amend-
ments to §35.46 also provide clarification of the existing guide-
lines to the bureau staff, the regulated industry, and prospec-
tive applicants regarding the criminal offense considered by the
board to be related to the various regulated security fields, for
purposes of licensure under the Act.

No comments were received regarding the adoption of the
amendments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104551

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER G. UNIFORMED
MOTORCYCLE ESCORT SERVICE
37 TAC 8§835.111 - 35.117

The Texas Department of Public Safety (the department) adopts
the repeal of §835.111 - 35.117, concerning Uniformed Motorcy-
cle Escort Service. The repeals of these sections are adopted
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without changes to the proposal as published in the September
2, 2011, issue of the Texas Register (36 TexReg 5647) and will
not be republished.

The repeals are necessary to eliminate a set of rules purporting
to regulate an activity determined by the Office of the Attorney
General (Opinion GA-0008) to be outside the scope of the Pri-
vate Security Act (Texas Occupations Code, Chapter 1702).

No comments were received regarding the adoption of the re-
peals.

The repeals are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104552

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER I. COMMISSIONED
SECURITY OFFICERS
37 TAC §35.141

The Texas Department of Public Safety (the department) adopts
an amendment to §35.141, concerning Requirements for Is-
suance of a Security Officer Commission by the Board. The
section is adopted without changes to the proposed text as
published in the September 2, 2011, issue of the Texas Register
(36 TexReg 5647) and will not be republished.

The amendment is necessary to enhance the training require-
ments for applicants by increasing the required number of train-
ing hours from 30 hours to 40 hours.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department's work, and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,

2011.

TRD-201104553

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER P. INVESTIGATIONS
37 TAC §35.241

The Texas Department of Public Safety (the department) adopts
the repeal of §35.241, concerning Business Evaluation Service.
The repeal of this section is adopted without changes to the pro-
posal as published in the September 2, 2011, issue of the Texas
Register (36 TexReg 5648) and will not be republished.

The repeal is necessary to eliminate an unnecessary rule that
purports to create an exemption from the Private Security Act
(Chapter 1702, Texas Occupations Code) for certain types of
investigations. Section 35.241 conflicts with the Act's defini-
tion of investigative services. In conjunction with the repeal of
this rule, the department amends the title of Subchapter P, in a
manner that reflects the content of the remaining rule within the
subchapter, 835.242, concerning Investigations Related to Un-
claimed Property.

No comments were received regarding the repeal of this section.

The repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work, and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104554

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER Q. TRAINING
37 TAC §35.251

The Texas Department of Public Safety (the department) adopts
amendments to 835.251, concerning Training Requirements.
The section is adopted without changes to the proposed text as
published in the September 2, 2011, issue of the Texas Register
(36 TexReg 5649) and will not be republished.

The amendments are necessary to enhance the training require-
ments for security and personal protection officer applicants by
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specifying the required number of training hours and providing
additional substance to the material requirements.

No comments were received regarding the adoption of the
amendments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work, and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104555

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER R. PERSONAL PROTECTION
OFFICERS TRAINING
37 TAC §35.281

The Texas Department of Public Safety (the department) adopts
an amendment to 835.281, concerning Training - Personal Pro-
tection Officers. The section is adopted without changes to the
proposed text as published in the September 2, 2011, issue of
the Texas Register (36 TexReg 5650) and will not be republished.

The amendment is necessary to eliminate the outdated require-
ment that a personal protection officer training school obtain
training video tapes from the Private Security Board (or the
department).

No comments were received regarding the adoption of the
amendment.

The amendment is adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department's work, and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104556

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER S. CONTINUING EDUCATION
37 TAC §835.291, §35.292

The Texas Department of Public Safety (the department) adopts
amendments to §35.291 and §35.292, concerning Continuing
Education. The sections are adopted without changes to the
proposed text as published in the September 2, 2011, issue of
the Texas Register (36 TexReg 5650) and will not be republished.

The amendments are necessary to enhance and clarify the re-
quirements for private security continuing education courses.

No comments were received regarding the adoption of the
amendments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work, and Texas Occupations Code, §1702.061(b),
which authorizes the department to adopt rules to administer this
chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104557

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER V. ACTIVE MILITARY AND
SPOUSES - SPECIAL CONDITIONS
37 TAC 8835.321 - 35.323

The Texas Department of Public Safety (the department) adopts
new 8835.321 - 35.323, concerning Active Military and Spouses
- Special Conditions. The sections are adopted without changes
to the proposed text as published in the September 2, 2011, is-
sue of the Texas Register (36 TexReg 5652) and will not be re-
published.

The new sections became necessary when Senate Bill 1733,
82nd Legislative Session amended Texas Occupations Code,
Chapter 55. The amendments to the statute require rules that
relate to provisions for the renewal of private security licenses to
those who have served in the military and for issuance of such
licenses to spouses of active duty military, under certain circum-
stances.
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No comments were received regarding the adoption of the new
sections.

The sections are adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work, and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 24,
2011.

TRD-201104558

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: November 13, 2011

Proposal publication date: September 2, 2011

For further information, please call: (512) 424-5848

¢ ¢ ¢
PART 3. TEXAS YOUTH COMMISSION

CHAPTER 81. INTERACTION WITH THE
PUBLIC
37 TAC 881.31

The Texas Youth Commission (TYC) adopts the repeal of
881.31, concerning Weapons and Concealed Handguns, with-
out changes to the proposal as published in the September 16,
2011, issue of the Texas Register (36 TexReg 6123).

The repeal allows for new §97.3, which is also adopted in this
issue of the Texas Register, to replace §81.31.

No comments were received regarding the proposed repeal.

The repeal is adopted under Human Resources Code §242.003,
which provides TYC with the authority to adopt rules appropriate
to the proper accomplishment of its functions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104447

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 85. ADMISSION, PLACEMENT,
RELEASE, AND DISCHARGE

SUBCHAPTER E. PAROLE PLACEMENT AND
DISCHARGE
37 TAC 885.71

The Texas Youth Commission (TYC) adopts an amendment to
885.71, concerning Home Placement, with changes to the pro-
posed text as published in the September 16, 2011, issue of the
Texas Register (36 TexReg 6123). Changes to the proposed text
consist of a minor grammatical correction.

The amended rule reorganizes, clarifies, and revises several
provisions relating to TYC’s responsibilities to place youth in their
homes or other approved locations while released under parole
supervision. The rule specifies the different placement options
TYC may pursue for youth who are released under supervision.
The amended rule adds certain controls and safeguards to the
approval process, such as the ability to require written autho-
rization to conduct criminal history checks on certain primary
caregivers in non-family placements as a prerequisite to plac-
ing a youth in the home. The rule also emphasizes that TYC
will attempt to place youth with their custodial parent or legal
guardian whenever possible, and that all placement decisions
will be based on the best interests of the youth.

Additionally, a requirement is added for TYC to make a refer-
ral to the Department of Family and Protective Services when a
youth’s parents cannot be located or refuse to allow the youth to
return and TYC is unable to find a relative willing to offer his/her
home as a parole placement. Clarification is added to reflect that
parents whose homes are disapproved as parole placements will
be notified in writing of their right to file a grievance concerning
that decision.

The justification for the amended rule is placement of youth in
the parole setting that provides the best opportunity for youth to
safely and effectively reintegrate with their families and commu-
nities.

TYC did not receive any public comments regarding the pro-
posed amendment.

The amended rule is adopted under Human Resources Code
§245.051, which provides TYC with the authority to evaluate
each child’s home setting and to release under supervision any
child in its custody and place the child in his or her home or in
any situation or family approved by TYC.

§85.71.

(@) Purpose. The Texas Youth Commission (TYC) recognizes
that positive contact with parents, family members, guardians, and
other significant persons plays a critical role and can greatly enhance
a youth’s successful re-entry to the community. TYC considers the to-
tality of the home environment when making decisions regarding an
appropriate home placement for youth. The purpose of this rule is to
establish criteria and procedures to identify a suitable parole placement
for youth who have completed residential program requirements.

(b) Applicability.

(1) This policy applies to youth who will be placed on pa-
role prior to age 19.

Home Placement.

(2) This policy does not apply to sentenced offenders
whose minimum period of confinement will expire within two months
prior to the youth’s 19th birthday or after the 19th birthday, because
the youth, if released to parole, will be under the supervision of the
Texas Department of Criminal Justice-Parole Division.
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(c) Definitions. As used in this rule, the following terms shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Close Family Friend--a person at least 21 years of age
who has a longstanding, significant relationship with the youth. Exam-
ples may include a godparent or someone considered to be an aunt or
uncle even though not related to the youth.

(2) Guardian--has the meaning assigned in Section 601 of
the Probate Code.

(3) Parent--an individual who has established a par-
ent-child relationship under §160.201 of the Family Code. Parent does
not include an individual whose parental rights have been terminated.

(4) Relative--any person at least 21 years of age, other than
a parent, who is:

(A) currently related to the youth in any of the following
ways by blood or adoption: grandparent, sibling, great-grandparent,
uncle, aunt, nephew, niece, first cousin, first cousin once-removed (the
child of one’s first cousin), second cousin (the child of the first cousin
of one’s parent), great uncle, or grant aunt;

(B) the spouse of the youth or a person listed in sub-
paragraph (A) of this paragraph; or

(C) the youth’s step-father, step-mother, or adult step-
sibling.

(d) General Provisions.

(1) TYC shall attempt to place paroled youth in the home
of the youth’s custodial parent(s) or legal guardian whenever possible.
All parole placements will be made consistent with the best interests,
safety, rehabilitative needs, and special needs of the youth.

(2) TYC may place a youth at the following placements:
(A) home of the custodial parent(s) or legal guardian;
(B) home of the non-custodial parent;

(C) home of a relative;
(D) home of a close family friend,;

(E) program placement such as a halfway house, subsi-
dized independent living, or foster home; or

(F) if the youth meets required supervision and surveil-
lance levels, an unsupervised home location such as an apartment, dor-
mitory, or homeless shelter.

(3) TYC will consider input from the youth, the youth’s
parents/guardian, and relatives when determining the parole placement
that is in the youth’s best interest.

(4) For youth under supervision of both the Department of
Family and Protective Services (DFPS) and TYC, TYC will collaborate
with DFPS to determine the appropriate home placement.

(5) TYC will conduct home placement assessments for
youth referred for parole supervision through the Texas Interstate
Compact for Juveniles Office according to the rules of the Interstate
Commission for Juveniles.

(6) TYC may conduct background and public criminal his-
tory checks and/or require written authorization to conduct full criminal
history checks of the primary caregiver(s) as a prerequisite to placing
a youth in the home of a close family friend. Confidential criminal
history record information shall not be released or disclosed except on
court order or with the consent of the individual who is the subject

of the criminal history record information. Criminal records obtained
pursuant to this rule will be destroyed after completion of the home
placement decision.

(7) Foryouth under age 18 whose parents cannot be located
or refuse to allow the youth to return home and TYC is unable to locate
a placement with a relative, TYC will refer the matter to DFPS.

(8) The executive director or his/her designee may make
exceptions to provisions of this rule on a case-by-case basis, based on
a consideration of the youth’s best interests and public safety.

(e) Placement Assessment.

(1) The assigned parole officer shall evaluate the parole
placement options of each youth upon commitment to TYC. If it is
determined that the home of the custodial parent/legal guardian is not
available for a parole placement, alternative placement options will be
identified in consultation with the youth’s case manager, the youth, and
when possible, the youth’s parent/guardian.

(2) The assigned parole officer shall assess the home of
each youth in his/her jurisdiction, provide a parent/parole orientation,
and determine whether the home is approved or disapproved for place-
ment. The home placement assessment will be completed in the home
where the youth will be placed.

(3) The home placement assessment status may be changed
but only as a result of a follow-up home placement assessment by the
assigned parole officer.

(4) A completed home placement assessment shall be con-
sidered current for 12 months. Home placement re-assessments will be
conducted annually.

(5) Any time new evidence or special circumstances war-
rant, a follow-up home placement assessment shall be conducted.

(f) Disapproval Criteria for Home Placements.

(1) A home may be disapproved if one or more of the fol-
lowing criteria exists and can be documented:

(A) physical abuse;
(B) sexual abuse;

(C) physical absence of parent caretaker due to criminal
incarceration or physical/ psychiatric hospitalization;

(D) serious physical/survival neglect;

(E) legal termination of parental rights for youth under
18 years of age;

(F) the youth is a sex offender and the victim or a po-
tential victim resides in the home and requirements for family re-inte-
gration have not been met;

(G) the legal head of household cannot or will not su-
pervise the youth and/or the youth is not welcome in the home; or

(H) the home being assessed is that of a close family
friend and there is documented evidence that a primary caregiver resid-
ing in the home has a criminal or other background that would present
or has presented a negative and/or unsafe influence or impact on the
youth.

(2) If ahome is disapproved, parole staff will provide sup-
ports and services to the family that will assist with addressing safety
or other issues identified as disapproval criteria. A disapproved home
may later be approved as a placement if the assigned parole staff deter-
mines specific actions have been taken to address the identified issues.

36 TexReg 7562 November 4, 2011 Texas Register



(3) Ifahome is not approved, the parent(s) or legal head of
household will receive written notice of the disapproval, the reasons for
the disapproval, any action that may be taken to correct a deficiency,
and information concerning the right to file a grievance concerning the
decision.

() Non-Relative Placements.

(1) Youth under 18 years of age may only be placed with
a close family friend or in an unsupervised home location if approved
by the executive director or his/her designee, and for placements with a
close family friend, only if a criminal history check has been conducted
on the primary caregiver(s).

(2) Ifaparent/guardian objects to a non-relative placement,
the objection will be considered in the final decision.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104448

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 87. TREATMENT
SUBCHAPTER B. SPECIAL NEEDS
OFFENDER PROGRAMS

37 TAC 887.87

The Texas Youth Commission (TYC) adopts an amendment
to 887.87, concerning Sex Offender Risk Assessment, without
changes to the proposed text as published in the September 16,
2011, issue of the Texas Register (36 TexReg 6126).

The amended rule more closely reflects TYC's responsibilities
under Chapter 62, Code of Criminal Procedure with regard to
conducting sex offender risk assessments and risk level over-
rides. The rule includes a new provision allowing TYC to re-
fer requests for an override of a sex offender’s risk level to the
statutorily-created Risk Assessment Review Committee. The
amended rule also establishes that TYC uses the assessment
instrument(s) approved by the Risk Assessment Review Com-
mittee. The rule no longer lists specific criteria which may war-
rant a request for an override, but states that an override may
be considered any time a youth’s assessed risk level is not be-
lieved to be an accurate prediction of the risk the youth poses to
the community.

The justification for the amended rule is protection of the pub-
lic through a process that accurately assesses the risk levels of
youth subject to sex offender registration.

No comments were received regarding the proposed amend-
ment.

The amended rule is adopted under Code of Criminal Procedure
§62.007, which provides TYC with the authority to override sex

offender risk levels, and §62.010, which provides TYC with rule-
making authority for purposes of implementing its responsibilities
under the state’s sex offender registration program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104449

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 91. PROGRAM SERVICES
SUBCHAPTER D. HEALTH CARE SERVICES

37 TAC §91.83

The Texas Youth Commission (TYC) adopts an amendment
to 891.83, concerning Health Care Services for Youth, with
changes to the proposed text as published in the September 16,
2011, issue of the Texas Register (36 TexReg 6128). Changes
to the proposed text consist of minor grammatical corrections.

The rule has been amended to reflect updates to staff titles and
clarify criteria for medical care. The justification for the amended
rule is provision of agency rules that are current and up-to-date.

No comments were received regarding the proposed amend-
ment.

The amended rule is adopted under Human Resources Code
§242.003, which provides TYC with the authority to adopt rules
appropriate to the proper accomplishment of its functions.

§91.83.

(@) Purpose. The purpose of this rule is to establish basic cri-
teria, standards, and guidelines for delivery of health care services to
youth who are assigned to Texas Youth Commission (TYC) operated
residential facilities and certain identified contract care programs.

(b) Applicability.

(1) Definitions pertaining to this rule are under §91.75 of

Health Care Services for Youth.

this title.
(2) For consent to treatment, see §91.81 of this title.
(c) Criteria for Medical Care.

(1) As established by the TYC medical director, primary
medical care will be provided by medical providers according to the
following criteria:

(A) life saving treatment;

(B) limb saving treatment;

(C) reasonable care to relieve pain;

(D) reasonable care for a degenerative condition;

(E) preventive services to include age-appropriate im-
munizations; and
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(F) treatment for medical conditions which, if left un-
treated, could result in serious bodily harm.

(2) Procedures outside these criteria for medical care must
be approved by the TYC medical director in consultation with TYC’s
executive director.

(d) Criteria for Dental Care.

(1) Thedentist will assure equitable access to basic preven-
tive services and essential treatment procedures based upon the occur-
rence of disease, significant malfunction or injury. Priority of treatment
categories are:

(A) Emergency/urgent--treatment for conditions which
will worsen or become life-threatening or acute without immediate in-
tervention.

(B) Interceptive--intermediate treatment for asymp-
tomatic advanced hard or soft tissue disease or loss of masticatory
function.

(C) Rehabilitative--definitive treatment for chronic
hard or soft tissue disease or loss of masticatory function.

(D) Elective or special needs.

(2) The attending dentist may vary from this prioritization
on an individual basis if judged to be necessary for the protection of
the youth’s overall health.

(3) TYC will provide for necessary care of orthodontic
braces to prevent injury to the mouth. Maintenance and treatment will
be arranged by and paid for by the parent/guardian after notification
of TYC policy. TYC staff will assist youth and parents/guardians in
making appointments and providing transportation for orthodontic
care.

(e) Services.

(1) TYC will administer the following services, either di-
rectly or through contractual arrangements. These services include but
are not limited to the following:

(A) physical examinations and treatment;
(B) dental examinations and treatment;
(C) treatment of injuries;

(D) mental health evaluations;

(E) immunizations;

(F) laboratory and diagnostic tests;

(G) administration of prescription or non-prescription
medication for an illness or condition;

(H) chemical dependency evaluations; and

() examination following use of physical force and/or
contamination caused by use of oleoresin capsicum spray, also known
as pepper spray.

(2) Each TYC-operated facility and certain identified con-
tract care programs will have a health services administrator who is
designated to act as the local health authority.

(3) The appropriate level of health care services will be
provided in the infirmary at each institution through contract health
care professionals for youth who are not in need of hospitalization, but
who need increased observation or medical care.

(4) Nurses will provide services for routine sick call re-
quests at least five days per week. Medical providers, dentists, and

a psychiatrist will provide services on-site or via telemedicine/telepsy-
chiatry at least once weekly.

(5) In halfway houses, nursing case management and con-
sultation will be provided as needed. Medical providers, dentists, and
psychiatrists will provide services as needed.

(6) Upon admission to TYC, all youth will receive a health
screening, physical examination (if no documentation within the past
90 days), mental health screening and evaluation, a dental screening,
examination, and dental cleaning as prescribed by the dentist. Youth
will receive a health screening, physical examination, dental examina-
tion, and dental cleaning annually thereafter.

(7) Upon admission to TYC, all youth will receive a vision
screening. If the vision screening indicates that the youth needs a new
prescription, state-issued prescription eyewear will be provided. Youth
whose placement is in a high restriction facility are prohibited from
wearing contact lenses, except where medically necessary as a form of
treatment and glasses are ineffective for correcting vision.

(8) In facilities housing females, obstetrical, gynecologi-
cal, and family planning services will be available on-site or by refer-
ral.

(f) Limitation of Services.

(1) TYC is not responsible for medical costs incurred by a
youth:

(A) on furlough with a parent, relative, or guardian;

(B) on parole status, unless the youth’s placement is in
a TYC-operated/contract residential program;

(C) on escape/abscond status; or
(D) in adetention center or a county facility.

(2) Pharmaceutical, cosmetic, and medical experiments are
prohibited. This policy does not preclude individual treatment of a
youth based on the need for a specific medical procedure which is not
generally available.

(9) Health Care Requirements.

(1) Facilities housing more than 25 youth must have a cen-
tral medical room with medical examination facilities.

(2) ‘Youth present in the infirmary will be supervised by a
TYC staff member at all times.

(3) The physician or dentist is the decision authority for
medical/dental services at the respective facility.

(4) The medical provider will develop the youth’s medical
plan of care.

(5) A medical provider will be available once each week to
respond to youth complaints regarding services which they did or did
not receive.

(6) Ineach TYC-operated residential program and certain
identified contract care programs, the superintendent, health services
administrator, medical provider, and dentist must have regularly sched-
uled meetings to review health care services, including any concerns or
problems related to the provision of health care. If problems are identi-
fied, follow-up must occur to ensure that the recommended actions are
implemented and the problem has been resolved.

(7) A youth who, by history or examination, has a serious
or life-threatening medical condition may be placed on medical alert
status by a medical provider. A nurse may place a youth on medical
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alert status if such conditions occur during movement from one facility
to another until a medical provider can be notified.

(8) The medical provider or psychiatrist may autho-
rize medical and pharmacological intervention when required in a
life-threatening situation consistent with 891.81 of this title. When
this intervention requires the use of psychotropic medication, the
authorization must be consistent with criteria in §91.92 of this title.

(9) Each TYC-operated residential program and certain
identified contract care programs will post procedures for providing
health care to youth when there is not a nurse on duty, including how
to contact the on-call nurse.

(10) Pharmaceutical procedures will comply with federal
and state laws and accepted industry practices pertaining to the acquisi-
tion, storage, administration, and documentation of prescription drugs.

(h) Medical Concerns Reported by Youth.

(1) Any youth may request a sick call for the evaluation of
health care concerns.

(2) Any youth may file acomplaint related to his/her health
care service through the youth grievance procedure in accordance with
§93.31 of this title.

(i) Emergency Room Referrals. Emergency room referrals
may only be authorized by a medical provider, health services admin-
istrator or designee, or the medical or nursing director.

(i) Notification. Parents or guardians will immediately be no-
tified of a youth’s serious illness, injury, or recommended need for
surgery.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104450

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 93. YOUTH RIGHTS AND
REMEDIES

37 TAC §93.12

The Texas Youth Commission (TYC) adopts an amendment to
§93.12, concerning Visitation, without changes to the proposed
text as published in the September 16, 2011, issue of the Texas
Register (36 TexReg 6128).

The amended rule revises, clarifies, and reorganizes several
provisions relating to the process for granting approval to visit
youth in TYC facilities. Except for parents and guardians who
are visiting youth in an orientation and assessment facility, per-
sons wishing to visit a youth will be required to submit a visi-
tor application. Except for the limited reasons set forth in the
rule, visitors will be added to the youth’s approved visitor list. A
new provision requires written justification, with notice of appeal

rights, to be provided to any person who is disapproved for a
youth’s visitor list. Reasons which may justify disapproval of a
non-family member for placement on a youth’s visitor list will be
expanded to include a felony conviction within the past 10 years
or a requirement to register as a sex offender. Non-family mem-
bers who are under 18 years of age will require approval from
the facility superintendent to be placed on a youth’s approved
visitor list. The amended rule also states that TYC may conduct
a public background check and/or require an individual's autho-
rization to conduct a full criminal history check prior to placing
the individual on a youth’s approved visitor list.

Additional revisions include removal of references to obsolete
programs and facilities, minor changes to dress code require-
ments for visitors, and minor changes to the list of items visitors
are allowed to bring to visitation.

The justification for the amended rule is compliance with national
best practices, as well as provision of a system of visitation that
promotes contact with the public while maintaining the safety and
security of the youth, staff, and facility.

No comments were received regarding the proposed amend-
ment.

The amended rule is adopted under Human Resources Code
§242.051, which provides TYC with the responsibility to provide
for the welfare, custody, and rehabilitation of the children in a
school, facility, or program operated or funded by the TYC.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104451

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

37 TAC §93.15

The Texas Youth Commission (TYC) adopts an amendment to
§93.15, concerning Youth Mail, without changes to the proposed
text as published in the September 16, 2011, issue of the Texas
Register (36 TexReg 6132).

The amended rule no longer requires the stoppage of all mail
from any person who has ever attempted to send contraband
to a youth. Instead, the rule contains a provision allowing the
executive director or designee to issue a notice of stopped mail
when a person attempts to send contraband that would be a
violation of law or create a safety or security risk.

The definition of special correspondent has been amended to in-
clude the TYC ombudsman and members of advocacy and sup-
port groups.

The rule clarifies that youth mail or other written material may not
be read by staff while in a youth’s possession or in the youth’s
assigned living unit, unless the youth possesses the written ma-
terial in an area other than his/her assigned living unit. In such
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cases, the written material may only be read to the extent nec-
essary to determine whether the item constitutes contraband.

The amended rule also allows youth to send mail to other youth
under TYC jurisdiction only if the other youth is a family member.

A provision has been added that allows the executive director or
his/her designee to make exceptions on a case-by-case basis
regarding individuals permitted to correspond with youth, based
on whether it is in the youth’s best interest to correspond with the
individual.

The justification for the amended rule is compliance with national
best practices and accreditation standards, as well as the provi-
sion of a youth mail system that promotes communication with
the public while maintaining the safety and security of the facility,
youth, and staff.

No comments were received regarding adoption of the proposed
amendment.

The amended rule is adopted under Human Resources Code
8§242.051, which assigns TYC the responsibility for the wel-
fare, custody, and rehabilitation of youth committed to it, and
§242.003, which provides TYC with the authority to adopt rules
appropriate to the proper accomplishment of its functions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104452

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 97. SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
37 TAC 897.3

The Texas Youth Commission (TYC) adopts new §97.3, con-
cerning Weapons and Concealed Handguns, without changes
to the proposed text as published in the September 16, 2011,
issue of the Texas Register (36 TexReg 6134).

In accordance with Senate Bill 321 (82nd Texas Legislature), the
new rule allows employees to transport or store lawfully pos-
sessed weapons and ammunition in a locked, privately owned
vehicle in a TYC-provided parking area.

The justification for the new rule is compliance with recently en-
acted legislation.

No comments were received regarding the adopted new rule.

The new rule is adopted under Labor Code §52.061, which pro-
hibits a public or private employer from prohibiting an employee
who lawfully possesses a firearm or ammunition from transport-
ing or storing the firearm or ammunition in a locked, privately
owned motor vehicle in a parking lot, parking garage, or other
parking area the employer provides for employees, and Human

Resources Code §242.003, which provides TYC with the author-
ity to adopt rules appropriate to the proper accomplishment of its
functions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,
2011.

TRD-201104453

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011

For further information, please call: (512) 424-6014

¢ ¢ ¢

CHAPTER 99. GENERAL PROVISIONS
SUBCHAPTER A.  YOUTH RECORDS

37 TAC §99.11

The Texas Youth Commission (TYC) adopts an amendment to
§99.11, concerning Youth Masterfile Records, without changes
to the proposed text as published in the September 16, 2011,
issue of the Texas Register (36 TexReg 6134).

The rule has been amended to clarify that TYC shall maintain
a list of documents approved for filing in each subfile and to re-
move references to a rule that is adopted for repeal.

The justification for the amended rule is provision of agency rules
that are current and up-to-date.

No comments were received regarding adoption of the proposed
amendment.

The amended rule is adopted under Human Resources Code
§242.003, which provides TYC with the authority to adopt rules
appropriate to the proper accomplishment of its functions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 20,

2011.

TRD-201104454

Cheryln K. Townsend

Executive Director

Texas Youth Commission

Effective date: November 15, 2011

Proposal publication date: September 16, 2011
For further information, please call: (512) 424-6014

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 3. AUTOMOBILE BURGLARY
AND THEFT PREVENTION AUTHORITY
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CHAPTER 57. AUTOMOBILE BURGLARY
AND THEFT PREVENTION AUTHORITY
43 TAC 8§57.58

The Automobile Burglary and Theft Prevention Authority
(ABTPA) adopts new 857.58, concerning Licensure of Intellec-
tual Property, without changes to the proposed text as published
in the July 22, 2011, issue of the Texas Register (36 TexReg
4646). The text of the rule will not be republished.

The adopted new rule includes language to authorize ABTPA to
apply for, register, secure, hold, license, and protect copyrights,
trademarks, patents, or other evidence of protection or exclu-
sivity. ABTPA may receive license fees, royalties, or other con-
sideration for the use of its intellectual property. This new rule
prescribes the policies and procedures governing the protection
of ABTPA intellectual property, and the use of ABTPA intellectual
property by third parties.

No written comments were received regarding adoption of the
new rule.

The new rule is adopted under Texas Civil Statutes, Article
4413(37), 86(a), which the Authority interprets as authorizing it
to adopt rules that implement its statutory powers and duties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 19,
2011.

TRD-201104429

Charles Caldwell

Director

Automobile Burglary and Theft Prevention Authority
Effective date: November 8, 2011

Proposal publication date: July 22, 2011

For further information, please call: (512) 374-5101

¢ ¢ ¢
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‘Review Or

cAGENCY “RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Adopted Rule Reviews
Texas Department of Banking
Title 7, Part 2

On behalf of the Finance Commission of Texas (commission), the
Texas Department of Banking has completed the review of Texas Ad-
ministrative Code, Title 7, Part 2, Chapter 15 (Corporate Activities),
in its entirety, specifically Subchapter A (§815.1 - 15.7 and 15.9 -
15.12); Subchapter B (815.23 and §15.24); Subchapter C (8815.41 -
15.44); Subchapter E (8§15.81); Subchapter F (§8§15.101 - 15.111 and
15.113 - 15.117); and Subchapter G (815.121 and §15.122).

Notice of the review of Chapter 15 was published in the August 19,
2011, issue of the Texas Register (36 TexReg 5219). No comments
were received in response to the notice.

The commission believes the reasons for initially adopting Chapter 15
continue to exist. However, the commission has determined that cer-
tain revisions and amendments may be appropriate and necessary. Pro-
posed amendments and revisions to Chapter 15, with discussion of the
justification for the proposed changes, will be published in the Texas
Register at a later date.

Accordingly, the commission finds that the reasons for initially adopt-
ing these rules continue to exist and readopts Chapter 15 in accordance
with the requirements of the Government Code, §2001.039.

TRD-201104490

A. Kaylene Ray

General Counsel

Texas Department of Banking
Filed: October 21, 2011

¢ ¢ ¢

On behalf of the Finance Commission of Texas (commission), the
Texas Department of Banking has completed the review of Texas
Administrative Code, Title 7, Part 2, Chapter 17 (Trust Company
Regulation), in its entirety, specifically Subchapter A (8817.2 - 17.4);
and Subchapter B (8§817.21 - 17.23).

Notice of the review of Chapter 17 was published in the July 22, 2011,
issue of the Texas Register (36 TexReg 4683). No comments were
received in response to the notice.

The commission believes the reasons for initially adopting Chapter 17
continue to exist. However, the commission has determined that cer-
tain revisions and amendments may be appropriate and necessary. Pro-
posed amendments and revisions to Chapter 17, with discussion of the
justification for the proposed changes, will be published in the Texas
Register at a later date.

Accordingly, the commission finds that the reasons for initially adopt-
ing these rules continue to exist and readopts Chapter 17 in accordance
with the requirements of the Government Code, §2001.039.

TRD-201104491

A. Kaylene Ray

General Counsel

Texas Department of Banking
Filed: October 21, 2011

¢ L4 L4

On behalf of the Finance Commission of Texas (commission), the
Texas Department of Banking has completed the review of Texas
Administrative Code, Title 7, Part 2, Chapter 19 (Trust Company Loan
and Investments), in its entirety, specifically Subchapter A (§19.1);
Subchapter B (819.21 and §19.22); and Subchapter C (§19.51).

Notice of the review of Chapter 19 was published in the July 22, 2011,
issue of the Texas Register (36 TexReg 4683). No comments were
received in response to the notice.

The commission finds that the reasons for initially adopting the rules
in Subchapters B and C of Chapter 19 continue to exist. However, the
commission has determined that the reasons for adopting Subchapter A
composed of §19.1 no longer exist and therefore the repeal of Subchap-
ter A, §819.1 is appropriate and necessary. Proposed repeal of §19.1,
with discussion of the justification for the repeal, will be published in
the Texas Register at a later date.

With the exception of Subchapter A, §19.1, the commission finds that
the reasons for initially adopting these rules continue to exist and read-
opts Chapter 19 in accordance with the requirements of the Govern-
ment Code, §2001.039.

TRD-201104492

A. Kaylene Ray

General Counsel

Texas Department of Banking
Filed: October 21, 2011

¢ ¢ ¢

On behalf of the Finance Commission of Texas (commission), the
Texas Department of Banking has completed the review of Texas
Administrative Code, Title 7, Part 2, Chapter 21 (Trust Company Cor-
porate Activities), in its entirety, specifically Subchapter A (8821.1 -
21.7 and 21.9 - 21.12); Subchapter B (§21.23 and §21.24); Subchapter
C (821.31 and §21.32); Subchapter D (§21.41 and §21.42); Subchapter
E (8§21.51); Subchapter F (§§21.61 - 21.64, 21.67 - 21.70 and 21.72 -
21.76); and Subchapter G (§21.91 and §21.92).
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Notice of the review of Chapter 21 was published in the August 19,
2011, issue of the Texas Register (36 TexReg 5219). No comments
were received in response to the notice.

The commission believes the reasons for initially adopting Chapter 21
continue to exist. However, the commission has determined that certain
revisions and amendments are appropriate and necessary. Proposed
amendments and revisions to Chapter 21, with discussion of the justifi-
cation for the proposed changes, will be published in the Texas Register
at a later date.

Accordingly, the commission finds that the reasons for initially adopt-
ing these rules continue to exist and readopts Chapter 21 in accordance
with the requirements of the Government Code, §2001.039.

TRD-201104493

A. Kaylene Ray

General Counsel

Texas Department of Banking
Filed: October 21, 2011

¢ ¢ ¢
Credit Union Department
Title 7, Part 6

The Credit Union Commission (Commission) has completed its re-
view of Texas Administrative Code, Title 7, §§91.6001 (Fiduciary Du-
ties), 91.6002 (Fiduciary Capacities), 91.6003 (Notice Requirements),
91.6004 (Exercise of Fiduciary Powers), 91.6005 (Exemption from
Notice), 91.6006 (Policies and Procedures), 91.6007 (Review of Fidu-
ciary Accounts), 91.6008 (Recordkeeping), 91.6009 (Audit), 91.6010
(Custody of Fiduciary Assets), 91.6011 (Trust Funds), 91.6012 (Com-
pensation, Gifts, and Bequests), 91.6013 (Bond Coverage), 91.6014
(Errors and Omissions Insurance) and 91.6015 (L.itigation File) as pub-
lished in the July 8, 2011, issue of the Texas Register (36 TexReg 4421).

The rules were reviewed as a result of the Credit Union Department’s
(Department’s) general rule review.

The Commission received no comments with respect to these rules.
The Department believes that the reasons for initially adopting these
rules continue to exist. The Commission finds that the reasons for
initially adopting §§91.6001 - 91.6015 continue to exist and readopts
these rules without changes pursuant to the requirements of Govern-
ment Code, §2001.039.

TRD-201104545

Harold E. Feeney
Commissioner

Credit Union Department
Filed: October 24, 2011

14 14 14
Texas Education Agency
Title 19, Part 2

The Texas Education Agency (TEA) adopts the review of 19 TAC
Chapter 97, Planning and Accountability, Subchapter AA, Account-
ability and Performance Monitoring; Subchapter BB, Memoranda of
Understanding; Subchapter DD, Investigative Reports, Sanctions, and
Record Reviews; Subchapter EE, Accreditation Status, Standards, and
Sanctions; and Subchapter FF, Commissioner’s Rules Concerning the
Job Corps Diploma Program, pursuant to the Texas Government Code,
§2001.039. The TEA proposed the review of 19 TAC Chapter 97, Sub-
chapters AA, BB, and DD-FF, in the August 5, 2011, issue of the Texas
Register (36 TexReg 4981).

Relating to the review of 19 TAC Chapter 97, Subchapter AA, the
TEA finds that the reasons for adopting Subchapter AA continue to
exist and readopts the rules. The TEA received no comments related
to the review of Subchapter AA. At a later date, the TEA plans to
amend §97.1001, Accountability Rating System, and §97.1004, Ad-
equate Yearly Progress, to align the rules with the accountability rating
system that will be implemented in the 2012-2013 school year.

Relating to the review of 19 TAC Chapter 97, Subchapter BB, the TEA
finds that the reasons for adopting Subchapter BB continue to exist and
readopts the rules. The TEA received no comments related to the re-
view of Subchapter BB. At a later date, the TEA plans to make changes
to Subchapter BB to update references to statute.

Relating to the review of 19 TAC Chapter 97, Subchapter DD, the TEA
finds that the reasons for adopting Subchapter DD continue to exist
and readopts the rules. The TEA received no comments related to the
review of Subchapter DD. No changes are necessary as a result of the
review.

Relating to the review of 19 TAC Chapter 97, Subchapter EE, the TEA
finds that the reasons for adopting Subchapter EE continue to exist and
readopts the rules. The TEA received no comments related to the re-
view of Subchapter EE. At a later date, the TEA plans to amend Sub-
chapter EE to align with Senate Bill 738, 82nd Texas Legislature, 2011.

Relating to the review of 19 TAC Chapter 97, Subchapter FF, the TEA
finds that the reasons for adopting Subchapter FF continue to exist and
readopts the rule. The TEA received no comments related to the review
of Subchapter FF. At a later date, the TEA plans to make changes to
Subchapter FF to update Job Corps diploma program accountability
procedures.

This concludes the review of 19 TAC Chapter 97.

TRD-201104619

Cristina De La Fuente-Valadez
Director, Rulemaking

Texas Education Agency
Filed: October 26, 2011

¢ ¢ ¢

Texas Department of Insurance, Division of Workers’
Compensation

Title 28, Part 2

The Texas Department of Insurance (Department), Division of Work-
ers” Compensation (Division) has completed its review required by the
Texas Government Code §2001.039 of the following chapter of the Ad-
ministrative Code, Title 28, Part 2: Chapter 133, General Medical Pro-
visions. The reviewed sections in this chapter are subsequently referred
to collectively in this notice of adopted review as "the sections."

The notice of proposed rule review was published in the May 6, 2011,
issue of the Texas Register (36 TexReg 3001). As provided in the no-
tice, the Division reviewed and considered the sections for readoption,
revision, or repeal.

The Division considered whether the reasons for adoption of these sec-
tions continue to exist. The Division received written comments from
one entity regarding multiple sections within Chapter 133.

Summary of Comments

Comment: Commenter states that §133.2 should be updated or clar-
ified as a result of amendments to the Insurance Code Chapter 4201,
which affect Utilization Review Agents and Independent Review Or-
ganizations.
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Agency Response: The Division agrees that future amendments to
8133.2 may be required to update this chapter. The amendment or
repeal of §133.2 is a policy decision which would require analysis
and formal rulemaking, including notice and an opportunity for fur-
ther stakeholder input. These suggestions may have merit and will be
retained and used in future analysis and rulemaking efforts under the
Government Code.

Comment: Commenter states that 8133.4 and §133.5 should be re-
pealed since Labor Code §413.011 expired January 1, 2011.

Agency Response: The Division agrees that §133.4 and §133.5 expired
asof January 1, 2011, and declines to readopt those sections at this time.
The Division will consider the repeal of those sections at a future date.
Any repeal of those sections will be accomplished in accordance with
rulemaking under the Administrative Procedure Act.

Comment: Commenter states that §133.210 includes a reference to Di-
vision rules in 8133.210(c)(4) that needs to be updated.

Agency Response: The Division agrees that future amendments to
§133.210 may be required to update this chapter. The amendment
of §133.210(c)(4) is a policy decision which would require analysis
and formal rulemaking, including notice and an opportunity for further
stakeholder input before any amendment. These suggestions may have
merit and will be retained and used in future analysis and rulemaking
efforts under the Government Code.

Comment: This Commenter states that §133.240 should be updated
or clarified as a result of amendments to the Insurance Code Chapter
4201, which affect Utilization Review Agents and Independent Review
Organizations.

Agency Response: 8133.240 is proposed for rulemaking. The pro-
posed rule amendments are contained in the July 29, 2011, issue of the
Texas Register (36 TexReg 4774). The comment period for amend-
ments to §133.240 ended 5:00 p.m., CST, on September 27, 2011.

Comment: Commenter states the Division may need to update
§133.306 to include the adoption of a pharmacy closed formulary rule.

Agency Response: The Division disagrees that §133.306 needs updat-
ing since adoption of the closed formulary. Amended §133.306 was
adopted on December 17, 2010 and becomes effective September 1,
2011. The adoption was published in the December 17, 2010, issue of
the Texas Register (35 TexReg 11344). The adopted amendments have
provisions that incorporate the pharmacy closed formulary.

Comment: Commenter states that §133.308 should be updated or clar-
ified as a result of amendments to the Insurance Code Chapter 4201,
which affect Utilization Review Agents and Independent Review Or-
ganizations.

Agency Response: The Division agrees that future amendments to
§133.308 may be required to update this chapter. The amendment or
repeal of §133.308 is a policy decision which would require analysis
and formal rulemaking, including notice and an opportunity for fur-
ther stakeholder input. These suggestions may have merit and will be
retained and used in future analysis and rulemaking efforts under the
Government Code.

The Division has determined that the reasons for adopting the following
sections continue to exist and the sections are retained in their present
form. However, if revisions are determined to be needed based on
further analysis, those revisions will be accomplished in accordance
with the Administrative Procedure Act.

Subchapter A - General Rules for Medical Billing and Processing
8133.1. Applicability of Medical Billing and Processing.

§133.2. Definitions.

§133.3. Communication Between Health Care Providers and Insurance
Carriers.

Subchapter B - Health Care Provider Billing Procedures

§133.10. Required Billing Forms/Formats.

§133.20. Medical Bill Submission by Health Care Provider.
Subchapter C - Medical Bill Processing/Audit by Insurance Carrier

8133.200. Insurance Carrier Receipt of Medical Bills from Health Care
Providers.

§133.210. Medical Documentation.

§133.230. Insurance Carrier Audit of a Medical Bill.
§133.240. Medical Payments and Denials.

8133.250. Reconsideration for Payment of Medical Bills.
§133.260. Refunds.

§133.270. Injured Employee Reimbursement for Health Care Paid.
§133.280. Employer Reimbursement for Health Care Paid.
Subchapter D - Dispute of Medical Bills

§133.305. MDR - General.

§133.307. MDR of Fee Disputes.

§133.308. MDR by Independent Review Organizations.

Subchapter G - Electronic Medical Billing, Reimbursement, and Doc-
umentation

§133.500. Electronic Formats for Electronic Medical Bill Processing.
§133.501. Electronic Medical Bill Processing.
§133.502. Electronic Medical Billing Supplemental Requirements.

During the rule review of Chapter 133 conducted by the Division,
§8133.2, 133.240, 133.250, 133.270, and 133.305 were proposed for
rulemaking. That rulemaking is a separate and distinct process from the
rule review process. The proposed amendments for those sections are
contained in the July 29, 2011, issue of the Texas Register (36 TexReg
4774). The comment period for amendments to 88133.2, 133.240,
133.250, 133.270, and 133.305 ended 5:00 p.m., CST, on September
27,2011. Those sections are readopted as they exist on the date of sub-
mission to the Texas Register.

As noted above, amendments to §133.306 were adopted on Decem-
ber 17, 2010 and became effective September 1, 2011. The adoption
was published in the December 17, 2010, issue of the Texas Register
(35 TexReg 11344). The Division has determined that the reasons for
adopting §133.306 continue to exist, and readopts that section as it ex-
ists on the date of submission to the Texas Register.

Subchapter D - Dispute of Medical Bills
8133.306. Interlocutor Orders for Medical Benefits.

As a result of the review, the Division has determined that the reason
for adoption of §133.309 does not continue to exist due to this section
being declared invalid by judicial review. A Texas Appellate Court
has held that this section was in conflict with statutes governing judi-
cial review of medical fee disputes, and therefore this section is not
readopted. This section will be amended or repealed at a later date in
accordance with the Administrative Procedure Act.

Subchapter D - Dispute of Medical Bills
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§133.309. Alternate Medical Necessity Dispute Resolution by Case
Review Doctor.

As a result of the review, the Division has determined that the reason
for adoption of §133.4 and 8133.5 does not continue to exist due to
those sections expiring on January 1, 2011. Those sections expired in
accordance with Labor Code 8413.011(d-6). These sections are not
readopted. These sections will be repealed at a later date in accordance
with the Administrative Procedure Act.

Subchapter A - General Rules for Medical Billing and Processing

8133.4. Written Notification to Health Care Providers of Contractual
Agreements for Informal and Voluntary Networks.

8133.5. Informal Network and Voluntary Network Reporting Require-
ments to the Division.

This concludes the Division’s review of Chapter 133. The completion
of the review of this chapter concludes the rule review process.

TRD-201104594

Dirk Johnson

General Counsel

Texas Department of Insurance, Division of Workers’ Compensation
Filed: October 24, 2011

¢ ¢ ¢

Texas Lottery Commission
Title 16, Part 9

The Texas Lottery Commission (Commission) has reviewed 16 TAC
Chapter 401 relating to Administration of State Lottery Act, in accor-
dance with the requirements of Texas Government Code, §2001.039,
and readopts the rules in Chapter 401. The Commission has determined
that the reasons continue to exist for adopting the rules in Chapter 401.

Subchapter A (Procurement) sets forth rules relating to Lottery Pro-
curement Procedures, Protests of Terms of a Formal Competitive Solic-
itation, Protests of Contract Award, and Contract Monitoring Roles and
Responsibilities. Subchapter B (Licensing of Sales Agents) sets forth
rules relating to Application for License, Qualifications for License,
Expiration of License, Renewal of License, Provisional License, Sus-
pension or Revocation of License, Summary Suspension of License,
and Standard Penalty Chart. Subchapter C (Practice and Procedure)
sets forth rules relating to Intent and Scope of Rules, Construction
of Rules, Contested Cases, Initiation of a Hearing, Law Governing
Contested Cases, Subpoenas, Depositions, and Orders to Allow En-
try, Motion for Rehearing, and Definitions. Subchapter D (Lottery
Game Rules) sets forth rules relating to General Definitions, Instant
Game Rules, Grand Prize Drawing Rule, On-Line Game Rules (Gen-
eral), "Lotto Texas" On-Line Game Rule, Video Lottery Games, "Pick
3" On-Line Game Rule, "Cash Five" On-Line Game, Assignability
of Prizes, Payment of Prize Payments Upon Death of a Prize Win-
ner, "Texas Two Step" On-Line Game, Promotional Drawings, Re-
tailer Bonus Programs, "Mega Millions" On-Line Game Rule, "Daily
4" On-Line Game Rule, "Powerball®" On-Line Game Rule, Withhold-
ing of Delinquent Child-Support Payments from Lump-sum and Peri-
odic Installment Payments of Lottery Winnings in Excess of Six Hun-
dred Dollars, and Withholding of Child-Support Payments from Pe-
riodic Installment Payments of Lottery Winnings. Subchapter E (Re-
tailer Rules) sets forth rules relating to Proceeds from Ticket Sales, Set-
tlement Procedures, Retailer Settlements, Financial Obligations, and
Commissions, Restricted Sales, Texas Lottery as Retailer, Payment of
Prizes, Required Purchases of Lottery Tickets, Retailer’s Financial Re-
sponsibility for Lottery Tickets Received and Subsequently Damaged
or Rendered Unsaleable, for Winning Lottery Tickets Paid and for Lot-

tery-Related Property, Retailer Record, Training, Compliance with All
Applicable Laws, Instant Ticket Vending Machines, Online Self-Ser-
vice Terminals, Retailer’s Financial Responsibility for Lottery Tick-
ets Received and Subsequently Stolen or Lost, Collection of Delin-
quent Obligations for Lottery Retailer Related Accounts, and Display
of License. Subsection F (ADA Requirements) sets forth rules relat-
ing to Definitions, General Requirements, Readily Achievable Barrier
Removal, Priority of ADA Compliance by Lottery Licensees, Alter-
natives to Barrier Removal, Future Alterations to a Lottery Licensed
Facility, Complaints Relating to Non-accessibility, and Requests for
Hearings. Subchapter G (Lottery Security) sets forth a rule relating to
Lottery Security.

As a result of the Commission’s rule review, the Commission has con-
cluded that some of the rules in Chapter 401 need to be amended in or-
der to reflect current legal and policy considerations, and current proce-
dures of the Commission. The Commission will propose amendments
to the rules requiring amendments in separate rulemaking actions.

This review and readoption has been conducted in accordance with
Texas Government Code §2001.039. The Commission received no
comments on the proposed review, which was published in the August
26, 2011, issue of the Texas Register (36 TexReg 5417).

This concludes the review of 16 TAC Chapter 401.

TRD-201104455

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: October 20, 2011

¢ ¢ ¢

The Texas Lottery Commission (Commission) has reviewed 16 TAC
Chapter 402 relating to Charitable Bingo Administrative Rules,
in accordance with the requirements of Texas Government Code,
§2001.039, and readopts the rules in Chapter 402. The Commission
has determined that the reasons continue to exist for adopting the rules
in Chapter 402, with the exception of three rules in Subchapter G,
relating to Compliance and Enforcement, which will be repealed in
separate rulemaking actions.

Subchapter A (Administration) sets forth rules relating to Definitions,
Advisory Opinions, Bingo Advisory Committee, and Training Pro-
gram. Subchapter B (Conduct of Bingo) sets forth rules relating to
General Restrictions on the Conduct of Bingo, Prohibited Bingo Oc-
casion, Transfer of Funds, Unit Accounting, Prohibited Price Fixing,
Unit Agreements, House Rules, and Promotional Bingo. Subchapter
C (Bingo Games and Equipment) sets forth rules relating to Pull-Tab
Bingo, Bingo Card/Paper, Card-Minding Systems, and Pull-tab or In-
stant Bingo Dispensers. Subchapter D (Licensing Requirements) sets
forth rules relating to General Licensing Provisions, Temporary Li-
cense, Registry of Bingo Workers, Licenses for Conduct of Bingo Oc-
casions and to Lease Bingo Premises, License Fees, Temporary Autho-
rization, Bingo Chairperson, Unit Manager, Designation of Members,
Amendment for Change of Premises or Occasions Due to Lease Ter-
mination or Abandonment, Amendment of a License - General Provi-
sions, Late License Renewal, Signature Requirements, Qualifications
and Requirements for Conductor’s License, Amendment to a Regular
License to Conduct Charitable Bingo, Amendment of License by Tele-
phone or Facsimile, Amendment to a Commercial Lessor License, Re-
quest for Waiver, Operating Capital, Net Proceeds, and Request for Op-
erating Capital Increase. Subchapter E (Books and Records) sets forth
rules relating to General Records Requirements, Charitable Use of Net
Proceeds, Charitable Use of Net Proceeds Recordkeeping, Bingo Gift
Certificates, Debit Card Transactions, Permissible Expense, Disburse-
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ment Records Requirements, Required Inventory Records, and Elec-
tronic Fund Transfers. Subchapter F (Payment of Taxes, Prize Fees
and Bonds) sets forth rules relating to Bingo Reports, Interest on Delin-
quent Tax, Waiver of Penalty, Settlement of Prize Fees, Rental Tax,
Penalty and/or Interest, Bond or Other Security, and Delinquent Pur-
chaser. Subchapter G (Compliance and Enforcement) sets forth rules
relating to Denials; Suspensions; Revocations; Hearings, Investigation
of Applicants for Licenses, Books and Records Inspection, Tax Review
Inspection, Standard Administrative Penalty Guideline, Expedited Ad-
ministrative Penalty Guideline, Dispute Resolution, Corrective Action,
and Compliance Audit.

As a result of the Commission’s rule review, the Commission has
concluded that some of the rules in Chapter 402 need to be amended
in order to reflect current legal and policy considerations, and current
procedures of the Commission. Specifically, the sections of Chapter
402 that need to be amended are: §402.100 (Definitions), §402.103
(Training Program), 8402.200 (General Restrictions on the Conduct of
Bingo), §402.202 (Transfer of Funds), §402.203 (Unit Accounting),
8402.204 (Prohibited Price Fixing), §402.205 (Unit Agreements),
8402.303 (Pull-tab or Instant Bingo Dispensers), 8402.400 (Gen-
eral Licensing Provisions), §402.402 (Registry of Bingo Workers),
8402.420 (Qualifications and Requirements for Conductor’s Li-
cense), 8§402.450 (Request for Waiver), §402.451 (Operating Capital),
8402.452 (Net Proceeds), 8402.453 (Request for Operating Capital
Increase), 8402.503 (Bingo Gift Certificates), §402.600 (Bingo Re-
ports), §402.603 (Bond or Other Security), §402.701 (Investigation of
Applicants for Licenses), §402.706 (Standard Administrative Penalty

Guideline), §402.707 (Expedited Administrative Penalty Guideline),
and §402.708 (Dispute Resolution). The Commission will propose the
amendments to each of these rules in separate rulemaking actions.

Also as a result of the Commission’s rule review, staff has concluded
that the reasons for adopting §8402.703 (Books and Records Inspec-
tion), 402.704 (Tax Review Inspection), and 402.715 (Compliance Au-
dit) no longer exist. Section 402.703 and §402.704 are no longer nec-
essary because the activities contained in these two rules are no longer
performed by the Charitable Bingo Operations Division as a result of
a change in audit methodology. Finally, §402.715 is no longer nec-
essary because the new audit methodology has changed the processes
contained in this rule.

This review and readoption has been conducted in accordance with
Texas Government Code §2001.039. The Commission received no
comments on the proposed review, which was published in the August
26, 2011, issue of the Texas Register (36 TexReg 5417).

This concludes the review of 16 TAC Chapter 402.

TRD-201104456

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: October 20, 2011

¢ ¢ L4
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TABLES &

qR AP HI C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.

Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”

followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.
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Figure: 7 TAC §25.3(k)(1)

Complaint Disclosure.
ITo use this form: You must reproduce the narrative of this form exactly as written. The form is in Times 9 pt fonts.

For Insurance-Funded Contracts:

Inquiries should be directed as below. All complaints must be in writing.

Concerning the Prepaid Contract: Concerning the funeral service Concerning the Insurance Policy:
or funeral director:

Texas Department of Banking Texas Funeral Service Commission ~ Texas Department of Insurance
2601 N. Lamar, P. 0. Box 12217, P. O. Box 149194,
Austin, Texas 78705 Austin, Texas 78711 Austin, Texas 78714
1-877-276-5554 (toll free) 1-888-667-4881 (toll free) 1-800-252-3439 (toll free)
www.dob.texas.gov www.tfsc.texas.gov www.tdi.texas.gov

For Trust-Funded Contracts:

Inquiries should be directed as below. All complaints must be in writing.

Concerning the Prepaid Contract: Concerning the funeral service

or funeral director:
Texas Department of Banking Texas Funeral Service Commission
2601 N. Lamar, P. 0. Box 12217,
Austin, Texas 78705 Austin, Texas 78711
1-877-276-5554 (toll free) 1-888-667-4881 (toll free)
www.dob.texas.gov www.tfsc.texas.gov
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Figure: 7 TAC §79.2(b)

COMPLAINTS REGARDING THE SERVICING OF YOUR MORTGAGE SHOULD BE
SENT TO THE DEPARTMENT OF SAVINGS AND MORTGAGE LENDING, 2601 NORTH
LAMAR, SUITE 201, AUSTIN, TX 78705. A TOLL-FREE CONSUMER HOTLINE IS
AVAILABLE AT 877-276-5550.

A complaint form and instructions may be downloaded and printed from the Department's
website located at www.sml.texas.gov or obtained from the department upon request by mail at
the address above, by telephone at its toll-free consumer hotline listed above, or by email at
smlinfo@sml.texas.gov.
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Figure: 7 TAC §83.6007(a)

MY LOAN

Payday Loans: Repaid in One Payment

Borrowed Amount:

Amount to be Repaid:

Date Due:

; The amount | will receive today

$ 500.00

$ 576.90

The amount | must pay back in one payment
(Borrowed Amount + Finance Charges)

| 1013112011

The date | must pay off the “Amount to be Repaid”

Interest

The amount | will pay
fo the lender

TERMS OF MY LOAN

Consumer Disclosure

A payday loan helps me meet immediate financial needs and
allows me to repay the loan in a short amount of time.

The information on this form tells me how much money | have
borrowed, how much it will cost me to borrow this money, and
when | must repay the amount borrowed and the interest and
fees that are included in this loan.

I understand that after reviewing the terms of |
the loan, | am not required to choose this loan. |
| may consider other options including those
shown on the back side of this form.

| must pay the full

“Amount to be
Repaid” no later

| thanthe duedate
shown on this form.

t must pay the full

$76.90

“Amount to be
Repaid” in one

@0/ 1

payment.

i

Fees
of of if 1 do not pay the
The amount | will pay to ) full amount in one
the third—party Finance Charges The yearly rate Payments | payment, | may be
. f of my interest and fees !
Credit Access Business (interest + Fees) 4 tor ths Joan | charged additionat

Total Amount

APR

Total Number

fees and interest.

A payday loan is a cash advance that is not meant to meet long-term money needs and may be one of the more
expensive borrowing options. Payday loans are suggested for people who must meet immediate short-term

cash or money needs.

As an informed consumer, | can use this short-term lending option wisely by comparing all borrowing options
available to me and by repaying loans on time to avoid penalties and extra fees.

How much do |
have to pay back
if | borrow $ 500.00?

if t pay the loan in: 1 will have to pay:

2 Weeks $576.90
1 Month o
2 Months

3 Months

OoCCC

For additional information, visit www.acec.state.tx.us
or contact us at info@occc.state.tx.us
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Is a Payday Loan Right for Me?

Before taking out a payday loan, ask yourself:

payment?

U

= Is it necessary for me to borrow the money?
= Can | afford the loan payment, including the fees and interest?

= Will| be able to pay my regular bills and make a payment on this loan?
=

Can | afford the extra charges, interest, and fees that may be applied if | miss a

What other credit or loan options are available to me?

Average time it takes to repay a $300 single-payment loan

Of 10 people who take out a new payday loan...

2 1/2 people will pay the loan on time and in 1 payment
(typically two weeks)

2 people will renew the loan 1 or 2 times

11/2 people will renew the loan 3 or 4 times

4 people will renew the loan 5 or more times

Adapted from: Bertrand & Motse, "Information Disclosure, Cognitive Biases and Payday borrowing”, Milton Friedman institute for Research in Economics (Oct. 2008}

Comparison of Loan Options Available to Me

16% <— Credit Cards

Secured Loans —p» 28%

<4 Signature Loans

Auto Title Loans

Pawn Loans

Payday Loans

Average Annual Percentage Rate

occC:

How
does a
payday

loan

compare
to other
options?

$0.50

Secured Loans —p $0.61  «4— Credit Cards

«§— Signature Loans

Auto Title Loans

Pawn Loans

Payday Loans

Average Amount of Interest & Fees
for each $100 borrowed over 2 weeks

For additional informatian, visit www.occc.state. tx.us
or contact us at info@occc.state.tx.us
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Figure: 7 TAC §83.6007(b)

Payday Loans: Repaid in Multiple Payments

MY LOAN

Consumer Disclosure

A payday loan helps me meet immediate financial needs and
Borrowed Amount: $600.00 allows me to repay the loan in a short amount of time.
The amount | will receive today N i .

The information on this form tells me how much money | have
Amount to be Repaid: $760.11 borrowed, how much it will cost me to borrow this money, and
The amount | must pay back when | must repay the amount borrowed and the interest and
(Borrowed Amount + Finance Charges) fees that are included in this ioan.
Date Due: ‘ 01}30/201 2 ! understand that after reviewing the terms of the loan, 1 am not
The dote | must pay off the “Amount to be Repaid” ‘ i required to choose this loan. | may consider oth- § | .« pay the full

er options including those shown on the back § “Amountto be

Repaid” no later
§ thanthe due date

side of this form.

¢ shown on this
TERMS OF MY LOAN * form.

| must pay the full

$10.11 $150.00 $160.11 |187.43% $12669 6 “Amount to be
. Repaid”in §
Interest Fees Total Amount APR Total Amount Total Number payments.

of of of

The amount | will pay

The amount | will pay to

i if 1 do not pay the
; Finance Charges | The yearly rate Each Payment Payments
fo the lender the third-party 9 et Y ym full amount,
Credit Access Business | (Interest + Fees) | of my inferest an to be Paid Every ,
fees for this loan 2 weeks | may be charged
I additional

fees and interest.

-~

A payday loan is a cash advance that is not meant to meet long-term money needs and may be one of the more
expensive borrowing options. Payday loans are suggested for people who must meet immediate short-term
cash or money needs.

As an informed consumer, | can use this short-term lending option wisely by comparing all borrowing options
available to me and by repaying loans on time to avoid penalties and extra fees.

Total amount
Payment bue paid in fees and Total amount Payoff amount as

: ) o ) . paid with this of this
HOW mUCh dO I Number:  After: |nte::’tn\:::.th|s payment: installment.
~ have to pay L 2weeks  $12212  $12660  $752.88
: 2 4weeks §9578  $12669  $628.59

ackifl
3 6 weeks ; : :

* borrow $ 600.00 ? el
8 weeks $ 126«69 . $ 378.58
5 10weeks  $12669  $252.86
i? 6  12weeks $12665  $126.65

ocCCr=

For additional information, visit www.occc.state.tx.us
or contact us at info@occc.state.tx.us
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| Before taking out a payday loan, ask yourself:

|

Is a Payday Loan Right for Me?

pum

proeed
=
=

u

Is it necessary for me to borrow the money?
Can | afford the loan payment, including the fees and interest?
Will | be able to pay my regular bills and make a payment on this loan?

Can | afford the extra charges, interest, and fees that may be applied if | miss a
payment?

What other credit or loan options are available to me?

Average time it takes to repay a $300 single-payment loan

Of 10 people who take out a new payday loan...

people will pay the loan on time and in 1 payment
(typically two weeks)

people will renew the loan 1 or 2 times
people will renew the loan 3 or 4 times

people will renew the loan 5 or more times

Adapted from: Bertrand & Morse, “Information Disclosure, Cognitive Biases and Payday borrowing”, Milton Friedman institute for Reseorch in Economics (Oct. 2009)

Comparison of Loan Options Available to Me

$100 borrowed over 2 weeks

16% <~ Credit Cards $0.50
[P How J—
Secured Loans —» 28% does a Secured Loans —p» $0 61, 4— Credit Cards
! . payday
Signature Loans i loan | ¢— Signature Loans
compare
Auta Title Loans p Auto Title Loans
to other
Pawn Loans options? Pawn Loans
Payday Loans Payday Loans
Average Annual Percentage Rate Average Amount of Interest & Fees
occ Olion of Conmms e . . -
Credl Coramismiras For additional information, visit www.occc.state.tx.us

or contact us at info@occc.state. tx.us
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Figure: 7 TAC §83.6007(c)

Auto Title Loans: Repaid in One Payment

MY LOAN — ire_
An auto title loan helps me meet immediate financial needs and

Borrowed Amount: S $ 50000 allows me to repay the loan in a short amount of time.
The amount I will receive today

The information on this form tells me how much money | have
Amount to be Repaid: $ 576.90 borrowed, how much it will cost me to borrow this money, and
The amount | must pay back in one payment when | must repay the amount borrowed and the interest and
{Borrowed Amount + Finance Charges) fees that are included in this loan.

Date Due: 3 s I understand that after reviewing the terms of

The date | must pay off the “Amount to be ‘Repaid” ’ the loan, | am not required to choose this loan.

| must pay the full
“Amount to be
Repaid” no later

| thanthe due date
i shown on this form.

| may consider other options including those §
shown on the back side of this form.

TERMS OF MY LOAN

| must pay the full

: : s “Amount to be
$1.90 : $75.00 $76.90 400 % 1 Repaid” in one
e o . payment.
Interest : Fees Total Amount APR Total Number
1f 1 do not pay the
. i . of of . R
The amount | will pay The amount | will pay to ) . v rat full amount in one
to the lender the third-party Finance Charges " .e ty earty a def Fayments . payment, | may be
Credit Access Business (Interest + Fees) | ofmy interest and fees | charged additional
for this loan !
i feesandinterest.

An auto titie loan is a cash advance that is not meant to meet long-term money needs and may be one of the
more expensive borrowing options. As an informed consumer, | can use this short-term lending option wisely by
comparing all borrowing options available to me and by repaying loans on time to avoid penalties and extra fees.

! understand that if | choose an auto title loan and do not repay the loan by the due date | may lose my car by
repossession and may not be able to get it back.

If | pay the loanin: | will have to pay:
How much do | 2 Weeks $ $576.90
 have to pay back 1 Month S
if | borrow $ 500.00 ? # Manhs ’
3 Months $

For additional information, visit www.occc state. tx.us

ar contact us at info@occc.state.tx.us
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Is an Auto Title Loan Right for Me?

Before taking out an auto title loan, ask yourself:

= Isit necessary for me to borrow the money?

= Can | afford the loan payment, including the fees and interest?

= Willl be able to pay my regular bills and make a payment on this loan?
=

Can | afford the extra charges, interest, and fees that may be applied if | miss a
payment?

U

Can | afford to lose my car?

What other credit or loan options are available to me?

Average time it takes to repay an auto title loan
(whether through single or multiple payments)
Of 10 people who take out a new atto title loan...
3 people will pay the loan on time and will not renew the loan

2 1/2 people will renew the loan 1 or 2 times

1 person will renew the [oan 3 or 4 times

3 1/2 people will renew the loan 5 or more times

t of Finonciol fons “The 2010 Report on the Title Pledge Industry” (March 201, ]

Comparison of Loan Options Available to Me

5100 borrowed over 2 weeks

16% <— Credit Cards $0.50
[T How [
Secured Loans —p» 28% " does an Secured Loans —p- $0.61 <«— Credit Cards
- auto title

% «4— Signature Loans

loan ~4— Signature Loans
compare
to other

Pawn Loans options?

Auto Title Loans Auto Title Loans

Pawn Loans

Payday Loans

Payday Loans

Average Annual Percentage Rate Average Amount of Interest & Fees

OCCC

For additional information, visit www.occe.state.tx.us
contact us at info@occc.state tx.us
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Figure: 7 TAC §83.6007(d)

MY LOAN

Auto Title Loans: Repaid in Multiple Payments

Consumer Disclosure

. An auto title loan helps me meet immediate financial needs and
Borrowed Amount: $600.00 allows me to repay the loan in a short amount of time,
rhe emount willreceive today The information on this form tells me how much money | have
Amount to be Repaid: $ 760.11 borrowed, how much it will cost me to borrow this money, and
The amount | must pay back in one payment when | must repay the amount borrowed and the interest and

¢ (Borrowed Amount + Finance Charges) fees that are included in this loan.
Date Due: 01/30/2012. I understand that after reviewing the terms of S———
The date | must poy off the “4mount to be Repaid” the loan, | am not required to choose this loan. | | mustpay the full
I may consider other options including those } “Amount to be

Repaid” no later
than the due date
shown on this

shown on the back side of this form.

form.

TERMS OF MY LOAN

. - | must pay the full
e ) = :
$10.11 $ 150.00 $160.11 | 187.43% $ 12669 6 “Amount to be
Interest Fees Total Amount APR Total A;nount Total Nfumber payments.
: of o of =
The amount | will pa The amount | will pay to
o the Ienderp Y he rhirwpadif 4 Finance Charges | Theyearlyrate | EachPayment Payments : ': '"d° not pa‘y the
Credif Access Business | (Interest + Fees) | of my inferest and to be Paid Every | fullamountin, 1
fees for this loan 2 weeks | maybe
§ charged additional

{ fees and interest.

An auto title loan is a cash advance that is not meant to meet long-term money needs and may be one of the
more expensive borrowing options. As an informed consumer, | can use this short-term lending option wisely by
comparing all borrowing options available to me and by repaying loans on time to avoid penalties and extra fees.

! understand that if | choose an auto title loan and do not repay the loan by the due date | may lose my car by
repossession and may not be able to get it back.

Total amount
Payment Due paid in fees and Total amount Payoff amount as
) . X . paid with this of this
HOW mUCh dO I Number:  After: |nte;:tmv:rt:‘thls payment: instaliment.
have to pay 1 2weeks  $12212  $12660  $75288
baCk if | borrOW 4 weeks $25.28 $ 126.69 $628.59
3 6 weeks $1.93 $126.69 $503.83
$ 600.00?
' 4 8 weeks $145 . $126.69 $378.58
5 10 weeks $097  $12669  $252.86
6 12 weeks $O48 - $12665  $126.65

For additional information, visit www.occe.state.tx.us

OCCC

or contact us at info@oaccc.state.tx.us
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Is an Auto Title Loan Right for Me?

Before taking out an auto title loan, ask yourself:

=

paed
g
=

U

Is it necessary for me to borrow the money?
Can | afford the loan payment, including the fees and interest?
Will | be able to pay my regular bills and make a payment on this foan?

Can ! afford the extra charges, interest, and fees that may be applied if | miss a
payment?

Can | afford to lose my car?

What other credit or loan options are available to me?

Average time it takes to repay an auto title loan

{whether through single or multiple payments)

Of 10 people who take out a new auto title loan...

3 people will pay the loan on time and will not renew the loan

2 1/2 people will renew the loan 1 or 2 times

1 person will renew the loan 3 or 4 times

3 1/2 people will renew the loan 5 or more times

Adapted from: Tennessee Department of Financial Institutions “The 2010 Report on the Title Pledge Industry” {March 2010)

Secured Loans —» 28% .

Auto Title Loans

Payday Loans

ocCcCC

Average Annual Percentage Rate

Comparison of Loan Options Available to Me

$100 borrowed over 2 weeks

16% <4— Credit Cards
How
does an
auto title
n loan B
compare
to other

options?

o

2%

Signature Loans

Auta Title toans

Pawn Loans

Payday Loans

$0.50

Secured Loans —p $0.61 _<«— Credit Cards

%Q—Signature Loans

Pawn Loans

Average Amount of Interest & Fees

For additional information, visit WWw.occce.state tx.us

or contact us at info@occc.state tx.us
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Figure: 7 TAC §155.2(b)(6)

PAYOFF STATEMENT
{Date Issued}

{Issued To}
{Address}
{City, State Zip}

Via  {Method of Delivery)

Mortgagor:  {Primary Borrower Name}

Collateral: {Property Address or Legal Description}
Loan No.: {Loan Number}

Due Date: {Due Date}

Loan Type:  {i.e. FHA, Conventional, ARM}

THIS STATEMENT REFLECTS THE TOTAL AMOUNT DUE UNDER THE TERMS OF THE
NOTE/SECURITY INSTRUMENT THROUGH THE CLOSING DATE WHICH IS {INSERT
CLOSING DATE}. If this obligation is not paid in full by this date, then you should obtain from us
an updated payoff amount before closing.

Total Principal, Interest, and other amounts due under the Note/ Security Instrument:

Unpaid Principal Balance: ${INSERT AMOUNT}
Interest through {insert good through date} ${INSERT AMOUNT}
Less Reductions in amount due ${INSERT AMOUNT}
{INSERT DESCRIPTION} ${INSERT AMOUNT}
{INSERT DESCRIPTION} ${INSERT AMOUNT}
{INSERT DESCRIPTION} ${INSERT AMOUNT}
{INSERT DESCRIPTION} ${INSERT AMOUNT}
TOTAL AMOUNT DUE: ${INSERT AMOUNT}

(OPTIONAL) {This is an Adjustable Rate Mortgage. Under the terms of this loan the next Change
Date for the interest rate charged is {Insert Next Rate Change Date}. We will only issue a payoff

good through the next Change Date. If the closing date is past the next Change Date an updated
Payoff Statement from us will be required.}

(OPTIONAL) {If loan has quotable per diem interest, then "Funds received after {insert good
through date} will be subject to an additional ${Insert Per Diem Amount} of interest per day."}
FUNDS MUST BE RECEIVED BY {INSERT POSTING CUT OFF TIME} FOR SAME-DAY
PROCESSING. PAYOFFS ARE NOT POSTED ON WEEKENDS OR HOLIDAYS. INTEREST
WILL BE ADDED TO THE ACCOUNT FOR THESE DAYS.

(OPTIONAL) Note: This Note/Security Instrument is due for payment on {Insert Next Due Date}.
If payment is not received within {insert number of days} of the current payment due date, a late
charge of § {insert amount} will be assessed. Please add that amount to the payoff total.
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(OPTIONAL) Escrow Disbursement Amounts & Dates:

{Insert Description} $ {Insert Amount Held} {Insert Next Disbursement Date}
{Insert Description} $ {Insert Amount Held} {Insert Next Disbursement Date}
{Insert Description} $ {Insert Amount Held} {Insert Next Disbursement Date}
(OPTIONAL) Current Escrow Balance $ {Insert Escrow Balance (if any)}

{Insert either - The escrow balance has been netted from the above payoff figures. Or The escrow
balance has NOT been netted from the above payoff figures. We will automatically process a refund
of the escrow balance within {Insert Number of Days} of the date we process the loan payoff.}

(OPTIONAL) Release of Lien Processing: {Provide the Servicer’s practice regarding releases (i.c.
The Servicer will prepare the release of lien; the title company must prepare the release of lien. The

release is mailed to the county, borrower, or Title Company for recording)}

WHERE TO SEND PAYOFF FUNDS

By Wire: By Overnight Delivery:
{Beneficiary Name} {Attention Line}
Beneficiary Bank: {Insert Receiving Bank Name}  {Company Name}
Beneficiary Bank ABA: {Insert ABA} {Address}

Beneficiary Bank Acct: {Insert Account No.} {City, State, Zip}

Special Information to Beneficiary:
{Include ODI Text Information required}

NOTICE: TEXAS FINANCE CODE §343.106 REQUIRES PAYOFF STATEMENT
CONTAIN CLOSING DATE AND DATE THROUGH WHICH PAYOFF AMOUNT IS

VALID. THESE REQUIREMENTS CANNOT BE DELETED FROM PAYOFF
STATEMENT.
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas State Affordable Housing Corporation
Policies Available for Public Comment

The Texas State Affordable Housing Corporation presents for public
comment the draft 2012 Private Activity Bond Program Request for
Proposals and draft 2012 501(c)(3) Bond Program Policies. The drafts
are open to public comment for at least 30 days and available for down-
load or viewing at the Corporation’s website: www.tsahc.org.

The Corporation anticipates approving the final versions at its Decem-
ber Board meeting. Any party interested in submitting comments or
questions about the drafts are invited to submit comments in writing
to David Danenfelzer, Manager of Development Finance, at ddanen-
felzer@tsahc.org or by letter. Please address mail to Manager of De-
velopment Finance, 2200 East MLK Jr. Blvd., Austin, Texas 78722.

Interested parties may also call the Corporation directly at (512) 477-
3555 for more information.

TRD-201104577

David Long

President

Texas State Affordable Housing Corporation
Filed: October 24, 2011

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of October 12, 2011, through Oc-
tober 19, 2011. As required by federal law, the public is given an op-
portunity to comment on the consistency of proposed activities in the
coastal zone undertaken or authorized by federal agencies. Pursuant
to 31 TAC 8§8506.25, 506.32, and 506.41, the public comment period
extends 30 days from the date published on the Texas General Land
Office website. The notice was published on the website on October
26, 2011. The public comment period for this project will close at 5:00
p.m. on November 28, 2011.

FEDERAL AGENCY ACTIONS:

Applicant: Mr. Dean Fuller; Location: The project site is located
on a private residential property at 2108 Travis Street, along Adams
Bayou Lateral No. 1, a tributary off of the main stem of Adams Bayou,
in West Orange, Orange County, Texas. The project site can be located
on the U.S.G.S. quadrangle map titled: TX-ORANGEFIELD, Texas.
NAD 27, Latitude: 30.07784; Longitude: -93.7539. Project Descrip-
tion: The applicant proposes to obtain After-The-Fact authorization for
work that has been performed within jurisdictional areas at his property.

Specifically, the applicant extended the navigable reach of a tributary to
Adams Bayou by excavating a 20-foot-wide, approximately 150-foot-
long, 8-foot-deep boat slip (0.08 acre) which now connects with his
property. The applicant discharged excavated sediment onto adjacent
cleared land, filling approximately 0.28 acre of jurisdictional wetlands.
Based on remaining sections of the applicant’s uncleared property, the
impacted wetlands were likely comprised of forested shrub-scrub and
herbaceous plants including black willow (Salix nigra), bald cypress
(Taxodium distichum) and tallow (Triadica sebifera) trees, ragweed
(Ambrosia trifida), cattail (Typha latifolia) and broadleaf arrowhead
(Sagittaria latifolia). The stated purpose of the proposed work was to
create a boat slip that would provide recreational boating access from
the applicant’s property to Adams Bayou and to clear and level the ap-
plicant’s adjacent land to create more useable areas (e.g. for a lawn)
adjacent to the applicant’s home. CMP Project No.: 11-0517-F1. Type
of Application: U.S.A.C.E. permit application #SWG-2009-00688 is
being evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 8403) and 8404 of the Clean Water Act (33 U.S.C.A. §1344).
Note: The consistency review for this project will be conducted by the
Texas Commission on Environmental Quality under §401 of the Clean
Water Act (33 U.S.C.A. §1344).

Applicant: Gulfgate Terminal, LLC; Location: The project is lo-
cated in the Sabine-Neches Waterway, immediately south of the State
Highway 82 Martin Luther King Bridge, in Jefferson County, Texas.
The project can be located on the U.S.G.S. quadrangle map entitled:
TX-PORT ARTHUR SOUTH, Texas. Latitude & Longitude (NAD
83): Latitude: 29.85018 North; Longitude: -93.9452 West. Project
Description: The applicant is proposing to construct a bulk liquid ter-
minal located on the northwest side of the Sabine-Neches Waterway,
immediately south of the State Highway 82 Martin Luther King Bridge,
in Jefferson County, Texas. The construction of this facility would in-
clude dredge work, construction of a dock and associated mooring and
breasting structures, the construction of a bulkhead and shoreline pro-
tection, grading and filling of the site for landside services, and the in-
stallation of a pipeline from the terminal to existing tanks. Specifically
concerning the dredging, the applicant is proposing to utilize a combi-
nation of mechanical and hydraulic dredge methods to dredge the pro-
posed turning basin and vessel berth to -52 feet Mean Low Tide which
would result in a dredge volume of approximately 1.9 million cubic
yards of dredge materials. The applicant is requesting authorization to
place the dredge materials in Dredge Material Placement Area’s 8, 9A,
9B, and 11. The project would also impact a total of 1.28 acres of wet-
lands (0.09 acre of tidal Spartina alterniflora salt marsh, and 1.19 acres
of heavily disturbed freshwater wetlands dominated by Chinese Tal-
low). The applicant is proposing to mitigate for the proposed impacts
by creating 0.27 acre of tidal wetlands within the southern portion of
the project site, and 1.2 acres of freshwater wetlands within the north-
ern portion of the project site. Specifically, the applicant is proposing to
construct tidal wetlands along the edge of a drainage feature located on
the south end of the project site. CMP Project No.: 11-0518-F1. Type
of Application: U.S.A.C.E. permit application #SWG-2011-00437 is
being evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. §403) and §404 of the Clean Water Act (33 U.S.C.A. 81344).
Note: The consistency review for this project will be conducted by the
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Texas Commission on Environmental Quality under §401 of the Clean
Water Act (33 U.S.C.A. §1344).

Applicant: Harris County Public Infrastructure Department - Ar-
chitecture and Engineering Division; Location: The proposed RGP
would be valid in all waters of the United States (U.S.), including wet-
lands, in Harris County, Texas. Project Description: HCPID-AED pro-
poses a RGP for maintenance and minor new construction activities
related to public infrastructure in Harris County, Texas. HCPID-AED
is responsible for the maintenance and construction of a wide vari-
ety of public infrastructure projects for the citizens of Harris County.
The mission of HCPID-AED is "to execute the planning, study, de-
sign, and construction of various buildings, roads, bridges, traffic sig-
nals, drainage improvements, parks, and other architectural and main-
tenance projects in accordance with certain design standards and con-
tract documents."” To effectively execute this mission, the HCPID-AED
designs technically sound plans to ensure that risks to public safety
are minimized as it constructs new and maintains existing public in-
frastructure. The construction and maintenance of this infrastructure
often requires activities regulated by Section 404 of the Clean Water
Act (CWA) and Section 10 of the Rivers and Harbors Act of 1899. A
RGP would allow HCPID-AED to meet its stated mission and would
provide authorization of maintenance and minor new construction ac-
tivities that are substantially similar in nature and that cause only min-
imal direct and cumulative environmental effects. The purpose of this
RGP is to achieve the following objectives: Addressing damage and
failures in a timely manner, reducing their size, minimizing adverse
environmental effects, and reducing the amount and frequency of sus-
pended solids that may be discharged to receiving streams from repeti-
tive maintenance events; Implement maintenance and minor new con-
struction projects resulting in long term solutions using a watershed
approach that effectively reduces the adverse direct, indirect, and cu-
mulative environmental effects of repetitive work for the same issue;
Establish a consistent, predictable and simplified approach to certain
categories of work known to have little individual or cumulative effect;
Reduce the permitting backlog and workload of both the HCPID-AED
and the Corps; Reduce costs to taxpayers by streamlining the permit-
ting process and reducing repetitive work in the same locations; Im-
plement a consistent and predictable construction schedule; and Com-
ply with requirements established by project cooperation agreements,
Corps permits, and Operations and Maintenance manuals. Compen-
satory mitigation is required for all minor new construction activities
covered in this RGP with the exception of bank stabilization on pre-
vious Federally-authorized projects, minor dredging, and U.S. Coast
Guard approved bridge activities. All proposed mitigation will be de-
scribed in detail in a mitigation plan that will be prepared in accor-
dance with 33 CFR §332.4(c). CMP Project No.: 11-0520-F1. Type
of Application: U.S.A.C.E. permit application #SWG-2011-00629 is
being evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 8403) and 8404 of the Clean Water Act (33 U.S.C.A. §1344).

Applicant: Charles Doolin; Location: The project is located in Of-
fatts Bayou; south of the Gulf Freeway, Galveston County, Texas. The
site can be located on the U.S.G.S. quadrangle map titled: Christmas
Point, Texas. Latitude & Longitude (NAD 83): 29.28637 degrees
North; Longitude: -94.85442 degrees West. Project Description: The
applicant is seeking to dredge approximately 10,000 cubic yards of
sand by a barge-mounted dragline to lower the marina turning basin
to a depth of 9 feet below mean high tide. Approximately 1,452 cu-
bic yards of sand will be used to nourish the existing beach at the site.
The remainder of the sand will be used to fill the adjoining upland in
preparation for dormitory and parking lot construction. Approximately
75 cubic yards of riprap will be relocated to construct a pier breakwa-
ter. Approximately 1,000 feet of wave attenuation structure will be in-
stalled to protect the basin. The applicant will install 58 pilings and 50

floating pier/slip structures within the basin to create a floating marina
for the Sea Scout training facility. Approximately 0.57 acre of shal-
low water habitat will be deepened. Approximately 0.14 acre of beach
area will be filled with sand dredged from the basin, and approximately
0.64 acres of floating dock area will be installed. Dredged sand will
be beneficially placed on the existing beach shoreline. CMP Project
No.: 11-0521-F1. Type of Application: U.S.A.C.E. permit application
#SWG-2008-00245 is being evaluated under 8§10 of the Rivers and Har-
bors Act of 1899 (33 U.S.C.A. 8403) and §404 of the Clean Water Act
(33 U.S.C.A. §1344).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 881451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action or activity is or is
not consistent with the Texas Coastal Management Program goals and
policies and whether the action should be referred to the Land Com-
missioner for review.

Further information on the applications listed above, including a copy
of the consistency certifications or consistency determinations for in-
spection may be obtained from Ms. Kate Zultner, Consistency Review
Specialist, P.O. Box 12873, Austin, Texas 78711-2873, or via email at
kate.zultner@glo.texas.gov. Comments should be sent to Ms. Zultner
at the above address or by email.

TRD-201104597

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office

Coastal Coordination Council

Filed: October 25, 2011

14 L4 L4
Comptroller of Public Accounts

Notice of Contract Award

The Comptroller of Public Accounts (Comptroller) announces the fol-
lowing contract award.

The notice of request for proposals (RFP #202c) was published in the
July 29, 2011, issue of the Texas Register (36 TexReg 4836).

The contractor will provide commercial paper dealer services for mar-
keting of tax exempt commercial paper for the Comptroller.

The contract was awarded to J.P. Morgan Securities LLC, 383 Madison
Avenue, Floor 8, New York, New York 10179. The fee for the contract
is to be calculated on a basis point per annum on the average daily
principal amount of securities outstanding. The term of the contract is
October 19, 2011 through August 31, 2012.

TRD-201104446

Pamela Smith

Deputy General Counsel for Contracts

Comptroller of Public Accounts

Filed: October 20, 2011

¢ ¢ ¢
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
88303.003, 303.005, and 303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 10/31/11 - 11/06/11 is 18% for Con-
sumer?/Agricultural/Commercial? credit through $250,000.
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The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 10/31/11 - 11/06/11 is 18% for Commercial over $250,000.

1 Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.

TRD-201104601

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: October 25, 2011

L4 L4 L4
Texas Education Agency

Request for Applications Concerning the 2012-2014 Public
Charter School Start-Up Grant

Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications under Request for Applications (RFA) #701-12-101
from eligible charter schools to provide initial start-up funding for plan-
ning and/or implementing charter school activities. This competitive
grant opportunity is available for charter schools that meet the fed-
eral definition of a charter school, have never received Public Char-
ter Schools Program start-up funds, and are one of the following: (1)
a campus charter school approved by its local board of trustees pur-
suant to the Texas Education Code (TEC), Chapter 12, Subchapter C,
on or before November 30, 2011, that submits all required documen-
tation as required by the RFA and previously described in the "To the
Independent School District Administrator Addressed" letter dated Au-
gust 10, 2011; (2) an open-enrollment charter school approved by the
State Board of Education (SBOE) under the Generation 16 charter ap-
plication pursuant to the TEC, Chapter 12, Subchapter D; (3) a college,
university, or junior college charter school approved by the SBOE pur-
suant to the TEC, Chapter 12, Subchapter E; or (4) an open-enroliment
charter school designated by the commissioner of education on or be-
fore January 12, 2012, as a new school under an existing charter. For a
charter awarded by the SBOE under the Generation 16 application, all
contingencies pertaining to the charter application and approval must
be cleared and a contract issued to the charter holder prior to applying
for grant funding. Charter schools that have been notified of contin-
gencies to be cleared prior to receiving a charter contract should be
diligent in working with TEA to complete this process so that a grant
application may be completed and submitted by the deadline date.

Description. The purpose and goals of the 2012-2014 Public Char-
ter School Start-Up Grant program are to provide financial assistance
for the planning, program design, and initial implementation of charter
schools and expand the number of high-quality charter schools avail-
able to students.

Dates of Project. The 2012-2014 Public Charter School Start-Up
Grant will be implemented during the 2012-2013 and 2013-2014
school years. Applicants should plan for a starting date of no earlier
than May 1, 2012, and an ending date of no later than July 31, 2014.

Project Amount. Approximately $8.8 million is available for funding
the 2012-2014 Public Charter School Start-Up Grant. It is anticipated
that approximately 20 grants of no more than $600,000 each will be
awarded. Applicants that are in their first or second year of eligibility
may apply for grant funding if they meet the eligibility criteria. How-
ever, if selected for funding, the award amount will be prorated based
on the remaining months of eligibility. This project is funded 100 per-
cent with federal funds.

Selection Criteria. Applications will be selected based on the ability
of each applicant to carry out all requirements contained in the RFA.

Reviewers will evaluate applications based on the overall quality and
validity of the proposed grant programs and the extent to which the
applications address the primary objectives and intent of the project.
Applications must address each requirement as specified in the RFA to
be considered for funding. TEA reserves the right to select from the
highest-ranking applications those that address all requirements in the
RFA.

Applicants’ Conference. A webinar will be held on Wednesday,
November 30, 2011, from 9:00 a.m. to 12:00 p.m. Register for the
webinar at https://www?2.gotomeeting.com/register/950507154.

Questions relevant to the RFA may be emailed to Arnoldo Alaniz at
CharterSchools@tea.state.tx.us or faxed to (512) 463-9732 prior to Fri-
day, November 18, 2011. These questions, along with other informa-
tion, will be addressed during the webinar. The applicants’ conference
webinar will be open to all potential applicants and will provide gen-
eral and clarifying information about the grant program and RFA.

TEA is not obligated to approve an application, provide funds, or en-
dorse any application submitted in response to this RFA. This RFA does
not commit TEA to pay any costs before an application is approved.
The issuance of this RFA does not obligate TEA to award a grant or
pay any costs incurred in preparing a response.

Requesting the Application. RFAs are no longer available
in print. The announcement letter and complete RFA will
be posted on the TEA Grant Opportunities web page at
http://burleson.tea.state.tx.us/GrantOpportunities/forms/GrantPro-
gramSearch.aspx for viewing and downloading. In the "Search
Options" box, select the name of the RFA from the drop-down list.
Scroll down to the "Application and Support Information™ section to
view all documents that pertain to this RFA.

Further Information. For clarifying information about the RFA,
contact Christine McCormick, Division of Grants Administration,
Texas Education Agency, (512) 463-8525. In order to assure that
no prospective applicant obtains a competitive advantage because of
acquisition of information unknown to other prospective applicants,
any and all questions must be submitted in writing to the TEA con-
tact persons identified in Part 2: Program Guidelines of the RFA at
CharterSchools@tea.state.tx.us. All questions and the written answers
thereto will be posted on the TEA Grant Opportunities web page in the
format of Frequently Asked Questions (FAQs) by Friday, December
23, 2011. In the "Search Options" box, select the name of the RFA
from the drop-down list. Scroll down to the "Application and Support
Information™ section to view all documents that pertain to this RFA.

Deadline for Receipt of Applications. Applications must be received
in the TEA Document Control Center by 5:00 p.m. (Central Time),
Thursday, January 12, 2012, to be eligible to be considered for funding.
TRD-201104618

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Filed: October 26, 2011

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. TWC, 87.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
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portunity to submit written comments on the proposed AOs. TWC,
§7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is December 5, 2011. TWC, §7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 5, 2011.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075
provides that comments on the AQOs shall be submitted to the commis-
sion in writing.

(1) COMPANY: ALL-TEX ERECTION SYSTEMS, INCORPO-
RATED; DOCKET NUMBER: 2011-1415-PST-E; IDENTIFIER:
RN100919109; LOCATION: Houston, Harris County; TYPE OF
FACILITY: fleet refueling facility; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and (2)(B) and TWC, §26.3475(b) and (c)(1), by
failing to monitor the underground storage tanks (USTs) for releases
at a frequency of at least once per month (not to exceed 35 days
between each monitoring); and also by failing to provide proper
release detection for the suction piping associated with the UST sys-
tem; PENALTY: $2,641; ENFORCEMENT COORDINATOR: Keith
Frank, (512) 239-1203; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(2) COMPANY: Arkema Incorporated; DOCKET NUMBER: 2011-
1353-AIR-E; IDENTIFIER: RN100216373; LOCATION: Beaumont,
Jefferson County; TYPE OF FACILITY: chemical plant; RULE VI-
OLATED: 30 TAC 88116.115(c), 101.20(3), and 122.143(4), Air Per-
mit Numbers 865A and PSD-TX-1016M1, Special Conditions Num-
ber 2, Federal Operating Permit Number 01636, Special Terms and
Conditions Number 15, and General Terms and Conditions, and Texas
Health and Safety Code, §382.085, by failing to prevent unauthorized
emissions; PENALTY: $10,000; ENFORCEMENT COORDINATOR:
Raymond Marlow, P.G., (409) 899-8785; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(3) COMPANY: Avis Rent A Car System, LLC; DOCKET NUMBER:
2011-1048-PST-E; IDENTIFIER: RN102274131; LOCATION: Hous-
ton, Harris County; TYPE OF FACILITY: property with underground
storage tank (UST); RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and
TWC, §26.3475(c)(1), by failing to monitor the UST for releases at a
frequency of at least once per month (not to exceed 35 days between
each monitoring); PENALTY: $2,500; ENFORCEMENT COORDI-
NATOR: Elvia Maske, (512) 239-0789; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(4) COMPANY: Avis Rent A Car System, LLC; DOCKET NUMBER:
2011-0933-PST-E; IDENTIFIER: RN101534287; LOCATION: Addi-
son, Dallas County; TYPE OF FACILITY: property with underground

storage tank (UST); RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and
TWC, 826.3475(c)(1), by failing to monitor the underground storage
tank for releases at a frequency of at least once every month (not to
exceed 35 days between each monitoring); PENALTY: $2,500; EN-
FORCEMENT COORDINATOR: Clinton Sims, (512) 239-6933; RE-
GIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951,
(817) 588-5800.

(5) COMPANY: Ballard Exploration Company,
DOCKET NUMBER: 2011-0714-AIR-E; IDENTIFIER:
RN106078058; LOCATION: Sheldon, Harris County; TYPE
OF FACILITY: oil and gas production; RULE VIOLATED: 30
TAC 8115.112(d)(4) and Texas Health and Safety Code (THSC),
§382.085(h), by failing to meet the control requirements for the storage
of volatile organic compounds; 30 TAC §116.110(a) and THSC,
§382.085(b) and 8382.0518(a), by failing to obtain authorization to
construct and operate a source of air emissions; 30 TAC §122.121
and §122.130(b) and THSC, 8382.054 and §382.085(b), by failing
to obtain a federal operating permit; and 30 TAC 8§106.4(c) and
THSC, 8§382.085(b), by failing to maintain all emissions control
equipment in good condition and operating properly; PENALTY:
$42,500; ENFORCEMENT COORDINATOR: Todd Huddleson,
(512) 239-2541; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(6) COMPANY: Ballard Exploration Company, Incorporated;
DOCKET NUMBER: 2011-0712-AlR-E; IDENTIFIER:
RN106062771; LOCATION: Nome, Liberty County; TYPE
OF FACILITY: oil and gas production; RULE VIOLATED: 30
TAC 8§115.112(d)(4) and Texas Health and Safety Code (THSC),
8382.085(b), by failing to meet the control requirements for the
storage of volatile organic compounds; 30 TAC §116.110(a)
and THSC, 8382.085(b) and 8§382.0518(a), by failing to obtain
authorization to construct and operate a source of air emissions;
and 30 TAC 8122.121 and §122.130(b) and THSC, §382.054
and §382.085(b), by failing to obtain a federal operating permit;
PENALTY: $62,500; ENFORCEMENT COORDINATOR: Todd
Huddleson, (512) 239-2541; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(7) COMPANY: Ballard Exploration Company, Incorporated;
DOCKET NUMBER: 2011-0711-AlIR-E; IDENTIFIER:
RN106062946; LOCATION: Raywood, Liberty County; TYPE OF
FACILITY: oil and gas production; RULE VIOLATED: 30 TAC
§116.110(a) and Texas Health and Safety Code (THSC), §382.085(b)
and §382.0518(a), by failing to obtain authorization to construct
and operate a source of air emissions; 30 TAC §115.112(d)(4) and
THSC, §382.085(b), by failing to meet the control requirements for
the storage of volatile organic compounds; and 30 TAC §122.121
and §122.130(b) and THSC, 8382.054 and §382.085(b), by failing
to obtain a federal operating permit; PENALTY: $52,500; EN-
FORCEMENT COORDINATOR: Todd Huddleson, (512) 239-2541;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(8) COMPANY: Ballard Exploration Company,
DOCKET NUMBER: 2011-0713-AIR-E; IDENTIFIER:
RN106077985; LOCATION: Sheldon, Harris County; TYPE
OF FACILITY: oil and gas production; RULE VIOLATED: 30
TAC 8§115.112(d)(4) and Texas Health and Safety Code (THSC),
8382.085(b), by failing to meet the control requirements for the
storage of volatile organic compound; 30 TAC §116.110(a) and THSC,
§382.085(b) and §382.0518(a), by failing to obtain authorization
to construct and operate a source of air emissions; and 30 TAC
§122.121 and §122.130(b) and THSC, §382.054 and §382.085(b),
by failing to obtain a federal operating permit; PENALTY: $62,500;

Incorporated,;

Incorporated,;
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ENFORCEMENT COORDINATOR: Todd Huddleson, (512)
239-2541; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(9) COMPANY: BHAI BUSINESS, LLC dba K Food Mart; DOCKET
NUMBER: 2011-1138-PST-E; IDENTIFIER: RN101378313; LOCA-
TION: Houston, Harris County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
8334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor
the underground storage tanks for releases at a frequency of at least
once every month (not to exceed 35 days between each monitoring);
PENALTY: $2,550; ENFORCEMENT COORDINATOR: Charlie
Lockwood, (512) 239-1653; REGIONAL OFFICE: 5425 Polk Av-
enue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(10) COMPANY: BOZE ENTERPRISES I, LLC; DOCKET NUM-
BER: 2011-1057-SLG-E; IDENTIFIER: RN105622260; LOCATION:
Houston, Harris County; TYPE OF FACILITY: sludge transporting fa-
cility; RULE VIOLATED: 30 TAC 8§312.142(d), by failing to submit
an application to renew an existing TCEQ Sludge Transporter Regis-
tration by June 15 of the year in which the registration expired; 30
TAC §312.144(f), by failing to prominently mark the discharge valve
on each truck used to transport chemical toilet waste; and 30 TAC
§312.145(b)(4), by failing to submit to the executive director an annual
summary report of activities showing the amounts and types of waste
collected, the disposition of such wastes, and the amounts and types of
waste delivered to each facility; PENALTY: $5,550; ENFORCEMENT
COORDINATOR: Jorge lbarra, P.E., (817) 588-5890; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(11) COMPANY: Carl Homeyer; DOCKET NUMBER: 2011-
1278-PST-E; IDENTIFIER: RN101673929; LOCATION: Caldwell,
Burleson County; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC 8§334.8(c)(4)(A)(vii)
and (5)(B)(ii), by failing to renew a previously issued underground
storage tank (UST) delivery certificate by submitting a properly
completed UST registration and self-certification form at least 30
days before the expiration date; 30 TAC §334.8(c)(5)(A)(i) and TWC,
§26.3467(a), by failing to make available to a common carrier a
valid, current TCEQ delivery certificate before accepting delivery of
a regulated substance into the USTs; and 30 TAC 837.815(a) and (b),
by failing to demonstrate acceptable financial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of petroleum USTs; PENALTY: $9,011; ENFORCEMENT
COORDINATOR: John Muennink, (713) 422-8970; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(12) COMPANY: City of Floydada; DOCKET NUMBER:
2011-1019-MWD-E; IDENTIFIER: RN101917292; LOCATION:
Floyd County; TYPE OF FACILITY: wastewater treatment facility;
RULE VIOLATED: 30 TAC §305.125(5) and TCEQ Permit Number
WQ0010170001, Operational Requirements Number 4, by failing to
maintain adequate safeguards to prevent the discharge of untreated
or inadequately treated wastes during electrical power failures;
30 TAC 8305.125(1) and §319.11(d) and TCEQ Permit Number
WQ0010170001, Monitoring Requirements Number 5, by failing
to accurately calibrate all automatic flow measuring or recording
devices and all totalizing meters for measuring flows by a trained
person at facility start-up and as often thereafter as necessary to ensure
accuracy, but not less often than annually and by failing to timely
submit the results of the annual soil sample analysis to the TCEQ
by July 31, 2010; 30 TAC §305.125(1) and TCEQ Permit Number
WQ0010170001, Special Provisions Number 18, by failing to submit

the results of the semiannual groundwater analysis to the TCEQ during
the month of September 2010; and 30 TAC §305.125(1) and TCEQ
Permit Number WQ0010170001, Special Provisions Number 17, by
failing to limit access to the playa lake by fencing and/or installing no
trespassing signs; PENALTY: $7,060; ENFORCEMENT COORDI-
NATOR: Lanae Foard, (512) 239-2554; REGIONAL OFFICE: 5012
50th Street, Suite 100, Lubbock, Texas 79414-3421, (806) 796-7092.

(13) COMPANY: City of Nacogdoches; DOCKET NUMBER:
2011-1116-MWD-E; IDENTIFIER: RN101611283; LOCATION:
Nacogdoches, Nacogdoches County; TYPE OF FACILITY: waste-
water treatment plant; RULE VIOLATED: 30 TAC §315.1, 40 Code
of Federal Regulations (CFR) 8403.5(c)(1) and 8403.8(f)(1) and
Texas Pollutant Discharge Elimination System (TPDES) Permit
Number WQ0010342004, Contributing Industries and Pretreatment
Requirements Number 1, by failing to submit a pretreatment program
modification by September 23, 2010 containing all required Stream-
lining Rule provisions; and 30 TAC §315.1, 40 CFR §403.5(c)(1) and
TPDES Permit Number WQ0010342004, Contributing Industries and
Pretreatment Requirements Number 2(2), by failing to submit written
notification that a technical redevelopment of the current technically
based local limits, draft legal authority which incorporates such revi-
sions, and any additional modifications of the pretreatment program
including the enforcement response plan, and standard operating
procedures and all required Streamlining Rule provisions will be sub-
mitted by November 23, 2010; PENALTY: $8,300; ENFORCEMENT
COORDINATOR: Jorge Ibarra, P.E., (817) 588-5890; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(14) COMPANY: Co-Cathedral of the Sacred Heart Catholic
Parish; DOCKET NUMBER: 2011-0819-PST-E; IDENTIFIER:
RN101860401; LOCATION: Houston, Harris County; TYPE OF
FACILITY: parish church; RULE VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance for
taking corrective action and for compensating third parties for bodily
injury and property damage caused by accidental releases arising from
the operation of a petroleum underground storage tank; PENALTY:
$900; ENFORCEMENT COORDINATOR: Thomas Greimel, (512)
239-5690; REGIONAL OFFICE: 2800 South IH 35, Suite 100,
Austin, Texas 78704-5712, (512) 339-2929.

(15) COMPANY: Enterprise Products Operating LLC; DOCKET
NUMBER: 2011-1056-AIR-E; IDENTIFIER: RN100210665; LO-
CATION: La Porte, Harris County; TYPE OF FACILITY: chemical
manufacturing plant; RULE VIOLATED: 30 TAC §122.143 and
8122.146(2), Federal Operating Permit Number 0-1339, Gen-
eral Terms and Conditions, and Texas Health and Safety Code,
§382.085(b), by failing to submit the permit compliance certification
for the certification period of May 18, 2009 - November 17, 2009
within the required time frame; PENALTY: $4,325; Supplemental
Environmental Project offset amount of $1,730 applied to Barbers
Hill Independent School District - Alternative Fueled Vehicle and
Equipment Program; ENFORCEMENT COORDINATOR: Allison
Fischer, (512) 239-2574; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(16) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER:
2011-0541-AIR-E; IDENTIFIER: RN102574803; LOCATION: Bay-
town, Harris County; TYPE OF FACILITY: chemical plant; RULE VI-
OLATED: 30 TAC §101.20(3) and §116.115(c), Air Permit Numbers
36476 and PSDTX996M1, Special Conditions Number 1, and Texas
Health and Safety Code (THSC), §382.085(b), by failing to prevent
unauthorized emissions; and 30 TAC §122.143(4) and §122.146(2),
Federal Operating Permit Number O-01278, General Terms and Con-
ditions, and THSC, §382.085(b), by failing to submit a permit compli-
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ance certification within 30 days after the end of the certification pe-
riod; PENALTY: $15,550; Supplemental Environmental Project offset
amount of $6,220 applied to Houston - Galveston Texas Area Emission
Reduction Credit Organization Clean Cities/Clean Vehicles Program;
ENFORCEMENT COORDINATOR: Trina Grieco, (210) 403-4006;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(17) COMPANY: Food Fast Corporation dba Fast Food 64; DOCKET
NUMBER: 2011-1159-PST-E; IDENTIFIER: RN103141917; LOCA-
TION: Mabank, Kaufman County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
8334.10(b)(1)(B), by failing to maintain underground storage tanks
records and make them immediately available for inspection upon
request by agency personnel; PENALTY: $1,000; ENFORCEMENT
COORDINATOR: James Nolan, (512) 239-6634; REGIONAL OF-
FICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(18) COMPANY: Gilbane Building Company; DOCKET NUMBER:
2011-1330-WQ-E; IDENTIFIER: RN106061369; LOCATION: Har-
lingen, Cameron County; TYPE OF FACILITY: construction site;
RULE VIOLATED: 30 TAC 8§281.25(a)(4) and 40 Code of Federal
Regulations 8§122.26(c), by failing to obtain authorization to discharge
storm water associated with construction activities; PENALTY: $750;
ENFORCEMENT COORDINATOR: Samuel Short, (512) 239-5363;
REGIONAL OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas
78550-5247, (956) 425-6010.

(19) COMPANY: HEBRON ENTERPRISES, INCORPORATED
dba Hebron Fina; DOCKET NUMBER: 2011-1317-PST-E; IDEN-
TIFIER: RN101446722; LOCATION: Bridgeport, Wise County;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §334.10(b), by failing to maintain
all underground storage tank records and make them immediately
available for review upon request by agency personnel; PENALTY:
$1,000; ENFORCEMENT COORDINATOR: Marcia Alonso, (512)
239-2616; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(20) COMPANY: Kountry Korner Store, Incorporated; DOCKET
NUMBER: 2011-1271-PST-E; IDENTIFIER: RN102229937; LO-
CATION: Rhome, Wise County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
8334.50(b)(2) and TWC, §26.3475(a), by failing to provide proper
release detection for the piping associated with the underground
storage tank system; PENALTY: $2,004; ENFORCEMENT COOR-
DINATOR: Roshondra Lowe, (713) 767-3553; REGIONAL OFFICE:
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(21) COMPANY: LEIBHAM MILK TRANSPORT, INCORPO-
RATED; DOCKET NUMBER: 2011-1438-PST-E; IDENTIFIER:
RN101665628; LOCATION: Navasota, Grimes County; TYPE OF
FACILITY: milk transport facility; RULE VIOLATED: 30 TAC
§334.50(b)(2) and TWC, §26.3475(a), by failing to provide release
detection for the piping associated with the underground storage tanks;
PENALTY: $2,379; ENFORCEMENT COORDINATOR: Mike Pace,
(817) 588-5933; REGIONAL OFFICE: 6801 Sanger Avenue, Suite
2500, Waco, Texas 76710-7826, (254) 751-0335.

(22) COMPANY: Levelland/Hockley County Ethanol, LLC; DOCKET
NUMBER: 2011-0913-MLM-E; IDENTIFIER: RN104488499; LO-
CATION: Levelland, Hockley County; TYPE OF FACILITY: ethanol
production; RULE VIOLATED: 30 TAC §101.4 and Texas Health and
Safety Code, §382.085(b), by failing to prevent nuisance odor condi-
tions; and 30 TAC 8335.4 and TWC, 826.121(a)(1), by failing to pre-
vent an unauthorized discharge of industrial hazardous waste into or

adjacent to water in the state; PENALTY: $5,830; ENFORCEMENT
COORDINATOR: John Muennink, (713) 422-8970; REGIONAL OF-
FICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3421, (806)
796-7092.

(23) COMPANY: Mainali Corporation dba Timeout Chevron;
DOCKET NUMBER: 2011-0906-PST-E; IDENTIFIER:
RN101765824; LOCATION: Decatur, Wise County; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC 8334.50(b)(2) and TWC, §26.3475(a), by
failing to provide release detection for the piping associated with the
underground storage tanks; PENALTY: $1,999; ENFORCEMENT
COORDINATOR: Clinton Sims, (512) 239-6933; REGIONAL
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(24) COMPANY: Motiva Enterprises LLC; DOCKET NUMBER:
2011-0688-AlIR-E; IDENTIFIER: RN100209451; LOCATION:
Port Arthur, Jefferson County; TYPE OF FACILITY: oil refinery;
RULE VIOLATED: 30 TAC §8101.20(3), 116.715(a) and (c)(7), and
122.143(4), Texas Health and Safety Code, §382.085(b), Flexible Per-
mit Numbers 8404 and PSD-TX-1062, Special Conditions Numbers 1
and 5, and Federal Operating Permit Number 01386, General Terms
and Conditions Number 16A, by failing to prevent unauthorized emis-
sions; PENALTY: $10,000; ENFORCEMENT COORDINATOR:
Audra Benoit, (409) 899-8799; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(25) COMPANY: Oldcastle BuildingEnvelope, Incorporated;
DOCKET NUMBER: 2011-1190-AIR-E; IDENTIFIER:
RN100218783; LOCATION: Terrell, Kaufman County; TYPE OF
FACILITY: aluminum extrusions manufacturer; RULE VIOLATED:
30 TAC 8122.143(4) and §122.145(2)(C), Federal Operating Permit
(FOP) Number 02730, Special Terms and Conditions (STC) Number
11, and Texas Health and Safety Code (THSC), §382.085(b), by
failing to submit the semiannual deviation report within 30 days
after the end of the reporting period; 30 TAC §8101.20(2), 113.960,
116.115(c), and 122.143(4), FOP Number 02730, STC Numbers
1.D. and 8, New Source Review (NSR) Permit Number 9396,
Special Conditions Number 5, 40 Code of Federal Regulations
863.3920(a)(3)(v) by failing to include calculation results for each
rolling 12-month organic Hazardous Air Pollutant emission rate from
the paint booths during six-month reporting periods; and 30 TAC
8116.115(b)(2)(F) and (c), and §122.143(4), FOP Number 02730,
STC Number 8, NSR Permit Number 9396, General Conditions
Number 8, and THSC, §382.085(b), by failing to comply with the
permitted emission rates for volatile organic compounds; PENALTY:
$12,730; ENFORCEMENT COORDINATOR: Trina Grieco, (210)
403-4006; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(26) COMPANY: Olmito Water Supply Corporation; DOCKET
NUMBER: 2011-0990-PWS-E; IDENTIFIER: RN102673332; LO-
CATION: Olmito, Cameron County; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.111(e)(1)(A) and
Texas Health and Safety Code (THSC), §341.0315(c), by failing to
achieve a turbidity level of combined filter effluent that is less than
1.0 Nephelometric Turbidity Units (NTU) for one day in December
2010 and two days in February 2011; 30 TAC §290.11(e)(1)(B) and
THSC, §341.0315(c), by failing to achieve a turbidity level of the
combined filter effluent that is less than 0.3 NTU in at least 95%
of the samples tested in August 2010, September 2010, December
2010, January 2011, February 2011, and March 2011; and 30 TAC
§290.111(e)(3)(D)(ii), by failing to measure and record the turbid-
ity level at the effluent of each filter at least once per day for 31
days in August 2010 and nine days in September 2010; PENALTY:
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$6,240; ENFORCEMENT COORDINATOR: Michaelle Sherlock,
(210) 403-4076; REGIONAL OFFICE: 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(27) COMPANY: SARA PANTRY INCORPORATED dba Mr.
Lube; DOCKET NUMBER: 2011-1457-PST-E; IDENTIFIER:
RN102027018; LOCATION: Navasota, Grimes County; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by
failing to provide proper release detection for the pressurized piping
associated with the underground storage tanks; PENALTY: $2,004;
ENFORCEMENT COORDINATOR: Keith Frank, (512) 239-1203;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.

(28) COMPANY: Square Mile Energy, L.L.C.; DOCKET NUM-
BER: 2011-0341-AIR-E; IDENTIFIER: RN106074818; LOCATION:
Houston, Brazoria County; TYPE OF FACILITY: oil and gas pro-
duction; RULE VIOLATED: 30 TAC §115.112(d)(1), (4), and (5),
and Texas Health and Safety Code (THSC), §382.085(b), by failing
to route flashed gases from the tank battery at Skrla Unit Well 1
to a vapor recovery system or control device to prevent the release
of volatile organic compound emissions; 30 TAC §116.110(a) and
THSC, §382.0518(a) and §382.085(b), by failing to obtain the proper
authorization and continued to operate Skrla Unit Well 1; and 30 TAC
§122.121 and 8122.130(b) and THSC, §382.054 and §382.085(b), by
failing to obtain a Federal Operating Permit to continue to operate
Skrla Unit Well 1; PENALTY: $40,440; Supplemental Environmental
Project offset amount of $16,176 applied to Houston-Galveston Area
Emission Reduction Credit Organization Clean Cities/Clean Vehicles
Program; ENFORCEMENT COORDINATOR: Nadia Hameed, (713)
767-3629; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500.

(29) COMPANY: Union Pacific Railroad Company; DOCKET
NUMBER: 2011-1433-WQ-E; IDENTIFIER: RN106172166; LO-
CATION: Dallas, Dallas County; TYPE OF FACILITY: train; RULE
VIOLATED: TWC, §26.121(a)(1), by failing to prevent the unautho-
rized discharge of a pollutant into or adjacent to water in the state;
PENALTY: $11,250; ENFORCEMENT COORDINATOR: Lanae
Foard, (512) 239-2554; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(30) COMPANY: VOSS ROAD EXXON, LLC; DOCKET NUMBER:
2011-1054-PST-E; IDENTIFIER: RN101474005; LOCATION: Hous-
ton, Harris County; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and
(2), and TWC, 826.3475(a) and (c)(1), by failing to monitor the under-
ground storage tanks (USTs) for releases at a frequency of at least once
every month (not to exceed 35 days between each monitoring) and by
failing to provide release detection for the piping associated with the
USTs; and 30 TAC §334.10(b), by failing to maintain UST records
and make them immediately available for inspection upon request by
agency personnel; PENALTY: $7,929; ENFORCEMENT COORDI-
NATOR: Kimberly Walker, (512) 239-2596; REGIONAL OFFICE:
5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-
3500.

TRD-201104606

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: October 25, 2011

¢ ¢ ¢

Notice of Opportunity to Comment on Agreed Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), 87.075. TWC, 8§7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC,
87.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date on
which the public comment period closes, which in this case is Decem-
ber 5, 2011. TWC, §7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.

A copy of each proposed AQO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 5, 2011.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, TWC, §7.075 provides that comments on an AO shall be submit-
ted to the commission in writing.

(1) COMPANY: Acme Readymix, Ltd., LLP; DOCKET NUMBER:
2011-0754-IWD-E; TCEQ ID NUMBER: RN105760912; LOCA-
TION: 2705 County Road (CR) 342, Alice, Jim Wells County; TYPE
OF FACILITY: ready-mix concrete batch plant; RULES VIOLATED:
30 TAC §305.125(17) and 8319.1 and Texas Pollutant Discharge
Elimination System (TPDES) General Permit Number TXG110975,
Part IV Standard Permit Conditions 7(f), by failing to timely submit
the discharge monitoring reports (DMRs) for the monitoring periods
ending January 31, 2010 - December 31, 2010; 30 TAC §305.125(17)
and TPDES General Permit Number TXG110975, Part IV Standard
Permit Conditions 7(f), by failing to timely submit the annual metals
report for the monitoring period ending July 31, 2010; and 30 TAC
§305.125(17) and TPDES General Permit Number TXG110975, Part
IV Standard Permit Conditions 7(f), by failing to timely submit the
annual toxicity report for the monitoring period ending July 31, 2010;
PENALTY: $1,400; STAFF ATTORNEY: Rudy Calderon, Litigation
Division, MC 175, (512) 239-0205; REGIONAL OFFICE: Corpus
Christi Regional Office, NRC Building, Suite 1200, 6300 Ocean
Drive, Unit 5839, Corpus Christi, Texas 78412-5839, (361) 825-3100.

(2) COMPANY: Jesus Iglesias; DOCKET NUMBER: 2011-0458-
PST-E; TCEQ ID NUMBER: RN102270527; LOCATION: approx-
imately 0.25 mile south of the intersection of La Homa Road and 5
Mile Line Road, Mission, Hidalgo County; TYPE OF FACILITY:
underground storage tank (UST) system; RULES VIOLATED: 30
TAC 8334.7(d)(3), by failing to notify the agency of any change or
additional information regarding USTs, within 30 days from the date
of occurrence of the change or addition; 30 TAC 8§334.50(b)(1)(A),
8334.54(c)(2) and (d)(2) and TWC, §26.3475(c)(1), by failing to
monitor for releases a UST system that has not been emptied of all
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regulated substances at the time it was temporarily removed from
service; and by failing to ensure that any residue from stored regulated
substances which remained in the temporarily out-of-service UST
system did not exceed a depth of 2.5 centimeters at the deepest point
and did not exceed 0.3% by weight of the system at full capacity;
and 30 TAC §37.815(a) and (b), by failing to demonstrate acceptable
financial assurance for taking corrective action and for compensat-
ing third parties for bodily injury and property damage caused by
accidental releases arising from the operation of petroleum USTs;
PENALTY: $5,408; STAFF ATTORNEY: Sharesa Y. Alexander,
Litigation Division, MC 175, (512) 239-3503; REGIONAL OFFICE:
Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen,
Texas 78550-5247, (956) 425-6010.

(3) COMPANY: K C Utilities, Inc.; DOCKET NUMBER: 2010-1111-
MWD-E; TCEQ ID NUMBER: RN102186459; LOCATION: approx-
imately 3.2 miles north-northwest of the intersection of State Highway
(SH) 6 and SH 35, adjacent to Brazoria CR 144 to the west and to the
east of the Atchison, Topeka and Santa Fe Railroad tracks, Brazoria
County; TYPE OF FACILITY: wastewater treatment facility; RULES
VIOLATED: 30 TAC 8305.125(1) and (17), by failing to submit the
annual sludge report to the TCEQ Central Office for the reporting pe-
riod ending July 31, 2008, by September 1, 2008; and TPDES Permit
Number WQ0012935001, 30 TAC §305.125(1) and §319.7(d), by fail-
ing to submit monthly DMRs by the 20th day of the following month;
PENALTY: $34,510; STAFF ATTORNEY: Gary Shiu, Litigation Di-
vision, MC R-12, (713) 422-8916; REGIONAL OFFICE: Houston Re-
gional Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

(4) COMPANY: Mohammad Saeed dba Park N Shop; DOCKET
NUMBER: 2011-0343-PST-E; TCEQ ID NUMBER: RN102350568;
LOCATION: 1200 North Main Street, Cleburne, Johnson County;
TYPE OF FACILITY: UST system and a convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC 8§334.50(b)(1)(A) and
TWC, 826.3475(c)(1), by failing to monitor the USTs for releases at a
frequency of at least once every month (not to exceed 35 days between
each monitoring); PENALTY: $2,500; STAFF ATTORNEY: Gary
Shiu, Litigation Division, MC R-12, (713) 422-8916; REGIONAL
OFFICE: Houston Regional Office, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1452, (713) 767-3500.

(5) COMPANY: Robert E. Hunt, 11l dba Trey Hunt Cutting Horses;
DOCKET NUMBER: 2010-1655-AGR-E; TCEQ ID NUMBER:
RN105897540; LOCATION: 110 Hereford Lane, Millsap, Parker
County; TYPE OF FACILITY: animal feeding operation that includes
a horse training facility; RULES VIOLATED: TWC, 8§26.121(a)(1),
by failing to prevent the discharge of agricultural waste into or adjacent
to water in the state; PENALTY: $2,625; STAFF ATTORNEY: Jim
Sallans, Litigation Division, MC 175, (512) 239-2053; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

TRD-201104607

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: October 25, 2011

¢ ¢ ¢

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO

when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or requests
a hearing and fails to participate at the hearing. Similar to the proce-
dure followed with respect to Agreed Orders entered into by the execu-
tive director of the commission, in accordance with Texas Water Code
(TWC), §7.075 this notice of the proposed order and the opportunity to
comment is published in the Texas Register no later than the 30th day
before the date on which the public comment period closes, which in
this case is December 5, 2011. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold
approval of a DO if a comment discloses facts or considerations that
indicate that consent to the proposed DO is inappropriate, improper, in-
adequate, or inconsistent with the requirements of the statutes and rules
within the commission’s jurisdiction, or the commission’s orders and
permits issued in accordance with the commission’s regulatory author-
ity. Additional notice of changes to a proposed DO is not required to be
published if those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 5, 2011.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The commission’s attorneys are available to discuss
the DOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing.

(1) COMPANY: Bhaskar R. Patel; DOCKET NUMBER: 2011-0382-
PST-E; TCEQ ID NUMBER: RN100929124; LOCATION: 1013
West South Street, Alvin, Brazoria County; TYPE OF FACILITY:
underground storage tank (UST) system; RULES VIOLATED: 30
TAC 8334.47(a)(2), by failing to permanently remove from service,
no later than 60 days after the prescribed upgrade implementation
date, a UST system for which any applicable component of the system
is not brought into timely compliance with the upgrade requirements;
30 TAC 8334.54(b)(2), by failing to plug, lock, and/or otherwise
secure the UST system to prevent access, tampering or vandalism by
unauthorized persons; and 30 TAC §334.7(d)(3), by failing to notify
the agency of any change or additional information regarding the USTs
within 30 days of the occurrence of the change or addition; PENALTY:
$3,500; STAFF ATTORNEY: Phillip Goodwin, Litigation Division,
MC 175, (512) 239-0675; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

TRD-201104608

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: October 25, 2011

¢ ¢ ¢

Notice of Opportunity to Comment on Shut Down/Default
Orders of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (commission)
staff is providing an opportunity for written public comment on the
listed Shutdown/Default Orders (S/DOs). Texas Water Code (TWC),
8§26.3475 authorizes the commission to order the shutdown of any un-
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derground storage tank (UST) system found to be noncompliant with
release detection, spill and overfill prevention, and/or, after December
22,1998, cathodic protection regulations of the commission, until such
time as the owner/operator brings the UST system into compliance
with those regulations. The commission proposes a Shutdown Order
after the owner or operator of a UST facility fails to perform required
corrective actions within 30 days after receiving notice of the release
detection, spill and overfill prevention, and/or, after December 22,
1998, cathodic protection violations documented at the facility. The
commission proposes a Default Order when the staff has sent an
executive director’s preliminary report and petition (EDPRP) to an
entity outlining the alleged violations; the proposed penalty; and the
proposed technical requirements necessary to bring the entity back
into compliance; and the entity fails to request a hearing on the matter
within 20 days of its receipt of the EDPRP or requests a hearing and
fails to participate at the hearing. In accordance with TWC, §7.075,
this notice of the proposed order and the opportunity to comment is
published in the Texas Register no later than the 30th day before the
date on which the public comment period closes, which in this case
is December 5, 2011. The commission will consider any written
comments received and the commission may withdraw or withhold
approval of a S/DO if a comment discloses facts or considerations that
indicate that consent to the proposed S/DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or the commission’s orders
and permits issued in accordance with the commission’s regulatory
authority. Additional notice of changes to a proposed S/DO is not
required to be published if those changes are made in response to
written comments.

Copies of each of the proposed S/DO are available for public inspection
at both the commission’s central office, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable regional office listed as follows. Written comments
about the S/DO shall be sent to the attorney designated for the S/DO
at the commission’s central office at P.O. Box 13087, MC 175, Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on December
5, 2011. Written comments may also be sent by facsimile machine to
the attorney at (512) 239-3434. The commission attorneys are avail-
able to discuss the S/DOs and/or the comment procedure at the listed
phone numbers; however, comments on the S/DOs shall be submitted
to the commission in writing.

(1) COMPANY: Ali Attayi dba Attayi Service Station; DOCKET
NUMBER: 2011-0296-PST-E; TCEQ ID NUMBER: RN102648508;
LOCATION: 6730 Telephone Road, Houston, Harris County; TYPE
OF FACILITY: underground storage tank (UST) system and a used car
lot and mechanic shop; RULES VIOLATED: 30 TAC §334.7(d)(3),
by failing to provide an amended registration for any change or
additional information regarding the USTs; 30 TAC §37.815(a) and
(b), by failing to demonstrate acceptable financial assurance for taking
correction action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of the petroleum USTs; TWC, §26.3475(c)(1) and 30 TAC
§334.50(b)(1)(A), by failing to ensure that the USTs are monitored in a
manner which will detect a release at a frequency of at least once every
month (not to exceed 35 days between each monitoring); PENALTY:
$10,273; STAFF ATTORNEY: Gary Shiu, Litigation Division, MC
R-12, (713) 422-8916; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

TRD-201104609

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: October 25, 2011

¢ ¢ ¢
Notice of Public Hearing on Proposed New 30 TAC Chapter 36

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed new
30 Texas Administrative Code (TAC) Chapter 36, Suspension or Ad-
justment of Water Rights During Drought or Emergency Water Short-
age, under the requirements of Texas Government Code, Chapter 2001,
Subchapter B.

The proposed rulemaking would implement House Bill 2694, §5.03,
82nd Legislature, 2011, relating to the executive director’s suspension
or adjustment of water rights during drought or emergency water short-
age. The proposed rulemaking would define "drought" and "emergency
shortage of water," set out procedures for the executive director’s order
under this chapter, provide the terms of the order and conditions that
must be met before an order can be issued, and establish an appeal of
the executive director’s order to the commission.

The commission will hold a public hearing on this proposal in Austin on
December 1, 2011 at 2:00 p.m. in Building E, Room 201S, at the com-
mission’s central office located at 12100 Park 35 Circle. The hearing
is structured for the receipt of oral or written comments by interested
persons. Individuals may present oral statements when called upon in
order of registration. Open discussion will not be permitted during the
hearing; however, commission staff members will be available to dis-
cuss the proposal 30 minutes prior to the hearing.

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact Sandy
Wong, Office of Legal Services, at (512) 239-1802. Requests should
be made as far in advance as possible.

Written comments may be submitted to Michael Parrish, MC 205,
Office of Legal Services, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed
to (512) 239-4808. Electronic comments may be submitted at:
http://www5.tceq.state.tx.us/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments
system.  All comments should reference Rule Project Number
2011-033-036-LS. The comment period closes December 5, 2011.
Copies of the proposed rulemaking can be obtained from the
commission’s website at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. For further information, please contact Robin Smith,
Environmental Law Division, (512) 239-0463.

TRD-201104484

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: October 21, 2011

¢ ¢ ¢

Notice of a Public Hearing on Proposed Revisions to 30 TAC
Chapter 114 and to the State Implementation Plan

The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony regarding proposed re-
visions to 30 TAC Chapter 114, Control of Air Pollution from Mo-
tor Vehicles, and corresponding revisions to the state implementation
plan (SIP) under the requirements of Texas Health and Safety Code,
8382.017; Texas Government Code, Chapter 2001, Subchapter B; and
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40 Code of Federal Regulations §51.102, and the United States Envi-
ronmental Protection Agency (EPA) concerning SIPs.

The commission proposes to amend Chapter 114, Subchapter K, Di-
vision 3, Diesel Emissions Reduction Incentive Program for On-Road
and Non-Road Vehicles, to implement changes made to Texas Health
and Safety Code, Chapter 386, Subchapter C, Diesel Emissions Reduc-
tion Incentive Program, by House Bill 3399, 82nd Legislature, 2011.
The proposed changes and additions involve criteria for the use of
grant-funded vehicles and engines, destruction of vehicles and engines
replaced under the program, ownership or lease of vehicles to be re-
placed under the program, and waiver of certain eligibility require-
ments by the executive director. (Rule Project Number 2011-050-
114-EN)

The commission proposes to amend Chapter 114, Subchapter K, Di-
vision 5, Texas Clean Fleet Program, to implement changes made to
Texas Health and Safety Code, Chapter 391, Texas Clean Fleet Pro-
gram, by House Bill 3399, 82nd Legislature, 2011. The proposed
changes and additions involve the number of vehicles that must be reg-
istered and operated in Texas by an eligible grant applicant, the number
of vehicles that must be replaced under a grant, the period of commit-
ment by a grant recipient for use of the grant-funded vehicles, require-
ments on the ownership or lease of the vehicles being replaced, and the
destruction requirements for the vehicles and engines being replaced.
(Rule Project Number 2011-051-114-EN)

The commission proposes to amend Chapter 114, Subchapter K, to
add a new Division 6, Alternative Fueling Facilities Program. The
proposed rulemaking would implement a portion of Senate Bill 385,
82nd Legislature, 2011, by adding the criteria that may be used by the
executive director for prioritizing facilities eligible to receive grants
under the Alternative Fueling Facilities Program, established under
Texas Health and Safety Code, Chapter 393. (Rule Project Number
2011-052-114-EN)

The commission proposes to amend Chapter 114, Subchapter K, to add
a new Division 7, Texas Natural Gas Vehicle Grant Program. The pro-
posed rulemaking would implement a portion of Senate Bill 385, 82nd
Legislature, 2011, by adding the criteria that may be used by the ex-
ecutive director for prioritizing qualifying vehicles eligible to receive
grants under the Texas Natural Gas Vehicle Grant Program, established
under Texas Health and Safety Code, Chapter 394. (Rule Project
Number 2011-053-114-EN)

A public hearing on these proposals will be held in Austin on Novem-
ber 29, 2011, at 10:00 a.m. in Building E, Room 2018, at the commis-
sion’s central office located at 12100 Park 35 Circle. The hearing will
be structured for the receipt of oral and written comments by interested
persons. Registration will begin 30 minutes prior to the hearing. Inter-
ested persons may present oral statements when called upon in order
of registration. Open discussion will not be permitted during the hear-
ing; however, commission staff members will be available to discuss
the proposal 30 minutes prior to the hearing.

Persons planning to attend the hearing who have special communica-
tion or other accommodation needs should contact Sandy Wong, Texas
Register Team, at (512) 239-1802. Requests should be made as far in
advance as possible.

Written comments on Rule Project Numbers 2011-050-114-EN
and 2011-051-114-EN may be submitted to Charlotte Horn, and
written comments on Rule Project Numbers 2011-052-114-EN and
2011-053-114-EN may be submitted to Bruce McAnally, at Texas
Register Team, Office of Legal Services, Texas Commission on
Environmental Quality, MC 205, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. Electronic comments may be
submitted at http://www5.tceq.state.tx.us/rules/fecomments/. File size

restrictions may apply to comments being submitted via the eCom-
ments system. All comments should reference the rule project number
that the comment pertains to: Rule Project Number 2011-050-114-EN
for the proposed Diesel Emissions Reduction Incentive Program for
On-Road and Non-Road Vehicles rule amendments; Rule Project
Number 2011-051-114-EN for the proposed Texas Clean Fleet Pro-
gram rule amendments; Rule Project Number 2011-052-114-EN for
the proposed Alternative Fueling Facilities Program rule; and Rule
Project Number 2011-053-114-EN for the proposed Texas Natural Gas
Vehicle Grant Program rule. The comment period closes December
5, 2011. Copies of the proposed rules can be obtained from the
commission’s website at http://www.tceq.texas.gov/nav/rules/pro-
pose_adopt.html. For additional information regarding the proposed
rulemaking, please contact Stephen Dayton, Implementation Grants
Section, at (512) 239-6824.

TRD-201104480

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: October 21, 2011

¢ ¢ ¢

Notice of Receipt of Application and Intent to Obtain a
Municipal Solid Waste Permit Amendment

APPLICATION. Liquid Environmental Solutions of Texas, LLC,
7651 Esters Boulevard, Suite 200, Irving, Dallas County, Texas
75063, a Type V, liquid waste processing facility that de-waters,
recycles, and pre-treats non-hazardous liquid waste from municipal
and industrial generators, has applied to the Texas Commission on
Environmental Quality (TCEQ) for a permit amendment to authorize
an increase in the permitted liquid waste treatment capacity from
6 million gallons per month (200,000 gallons per day) to 354,500
gallons per day; the extension of waste acceptance hours from 7:30
a.m. - 5:30 p.m. to 6:30 a.m. - 6:30 p.m.; a variance from buffer zone
requirements; and a name change for the owner/operator from Liquid
Environmental Solutions of Texas, L.P., to Liquid Environmental
Solutions of Texas, LLC. The facility is located at 250 Gellhorn
Drive, Houston, Harris County, Texas 77013. The TCEQ received
the application on August 16, 2011. The permit application is avail-
able for viewing and copying at the Harris County Public Library,
1026 Mercury Drive, Houston, Harris County, Texas 77029. The
following link to an electronic map of the site or facility’s general
location is provided as a public courtesy and is not part of the appli-
cation or notice: http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?lat=29.785555&ing=-95.260833&zoom=13&type=r. ~ For
exact location, refer to application.

ADDITIONAL NOTICE. TCEQ’s Executive Director has determined
the application is administratively complete and will conduct a techni-
cal review of the application. After technical review of the application
is complete, the Executive Director may prepare a draft permit and will
issue a preliminary decision on the application. Notice of the Appli-
cation and Preliminary Decision will be published and mailed to those
who are on the county-wide mailing list and to those who are on the
mailing list for this application. That notice will contain the deadline
for submitting public comments.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting on this application. The purpose
of a public meeting is to provide the opportunity to submit comments
or to ask questions about the application. TCEQ will hold a public
meeting if the Executive Director determines that there is a significant
degree of public interest in the application or if requested by a local
legislator. A public meeting is not a contested case hearing.
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OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for submitting public comments, the Executive Director will
consider all timely comments and prepare a response to all relevant
and material, or significant public comments. Unless the application
is directly referred for a contested case hearing, the response to com-
ments, and the Executive Director’s decision on the application, will
be mailed to everyone who submitted public comments and to those
persons who are on the mailing list for this application. If comments
are received, the mailing will also provide instructions for requesting
reconsideration of the Executive Director’s decision and for requesting
a contested case hearing. A person who may be affected by the facility
is entitled to request a contested case hearing from the commission. A
contested case hearing is a legal proceeding similar to a civil trial in
state district court.

TO REQUEST A CONTESTED CASE HEARING, YOU MUST
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your
name, address, phone number; applicant’s name and permit number;
the location and distance of your property/activities relative to the
facility; a specific description of how you would be adversely affected
by the facility in a way not common to the general public; and the
statement "[I/we] request a contested case hearing." If the request for
contested case hearing is filed on behalf of a group or association, the
request must designate the group’s representative for receiving future
correspondence; identify an individual member of the group who
would be adversely affected by the facility or activity; provide the
information discussed above regarding the affected member’s location
and distance from the facility or activity; explain how and why the
member would be affected; and explain how the interests the group
seeks to protect are relevant to the group’s purpose. Following the
close of all applicable comment and request periods, the Executive
Director will forward the application and any requests for reconsid-
eration or for a contested case hearing to the TCEQ Commissioners
for their consideration at a scheduled Commission meeting. The
Commission will only grant a contested case hearing on disputed
issues of fact that are relevant and material to the Commission’s
decision on the application. Further, the Commission will only grant a
hearing on issues that were raised in timely filed comments that were
not subsequently withdrawn.

MAILING LIST. If you submit public comments, a request for a con-
tested case hearing or a reconsideration of the Executive Director’s
decision, you will be added to the mailing list for this application to
receive future public notices mailed by the Office of the Chief Clerk.
In addition, you may request to be placed on: (1) the permanent mail-
ing list for a specific applicant name and permit number; and/or (2) the
mailing list for a specific county. To be placed on the permanent and/or
the county mailing list, clearly specify which list(s) and send your re-
quest to TCEQ Office of the Chief Clerk at the address below.

AGENCY CONTACTS AND INFORMATION. Written public com-
ments and requests must be submitted to the Office of the Chief Clerk,
MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or electron-
ically at www.tceq.texas.gov/about/comments.html. If you need more
information about this permit application or the permitting process,
please call the TCEQ’s Public Education Program, Toll Free, at 1-800-
687-4040. Si desea informacion en espafol, puede llamar al 1-800-
687-4040. Further information may also be obtained from Liquid En-
vironmental Solutions of Texas, LLC at the address stated above or by
calling Mr. Bob Keplinger at (713) 671-4800.

Notice of Receipt of Application and Intent to Obtain Municipal
Solid Waste Limited Scope Major Permit Amendment Permit No.
2225

APPLICATION. The City of Carrizo Springs, P.O. Box 329, Carrizo
Springs, Dimmit County, Texas 78834, has applied to the Texas

Commission on Environmental Quality (TCEQ) for a Municipal
Solid Waste Type | AE and Type IV AE Limited Scope Major Permit
Amendment to authorize allowable changes to the Facility Operating
Hours and to revise the Site Signs which will reflect actual hours along
with adding Special Waste from development of Oil Gas and Re-
sources as allowable for disposal at the facility. The facility is located
approximately 1.6 miles SE of intersection of US Highway 83 and
FM 1917, Carrizo Springs, Dimmit County, Texas 78834. The TCEQ
received the application on July 22, 2011. The permit application is
available for viewing and copying at the Carrizo Springs City Hall, 308
West Pena Street, Carrizo Springs, Dimmit County, Texas 78834-3262.
The following link to an electronic map of the site or facility’s general
location is provided as a public courtesy and is not part of the appli-
cation or notice: http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?1at=28.490278&ing=-99.831944&zoom=13&type=r. ~ For
exact location, refer to application.

ADDITIONAL NOTICE. TCEQ’s Executive Director has determined
the application is administratively complete and will conduct a techni-
cal review of the application. After technical review of the application
is complete, the Executive Director may prepare a draft permit and will
issue a preliminary decision on the application. Notice of the Appli-
cation and Preliminary Decision will be published and mailed to those
who are on the county-wide mailing list and to those who are on the
mailing list for this application. That notice will contain the deadline
for submitting public comments.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting on this application. The purpose
of a public meeting is to provide the opportunity to submit comments
or to ask questions about the application. TCEQ will hold a public
meeting if the Executive Director determines that there is a significant
degree of public interest in the application or if requested by a local
legislator. A public meeting is not a contested case hearing.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for submitting public comments, the Executive Director will
consider all timely comments and prepare a response to all relevant
and material, or significant public comments. Unless the application
is directly referred for a contested case hearing, the response to com-
ments, and the Executive Director’s decision on the application, will
be mailed to everyone who submitted public comments and to those
persons who are on the mailing list for this application. If comments
are received, the mailing will also provide instructions for requesting
reconsideration of the Executive Director’s decision and for requesting
a contested case hearing. A person who may be affected by the facility
is entitled to request a contested case hearing from the commission. A
contested case hearing is a legal proceeding similar to a civil trial in
state district court.

TO REQUEST A CONTESTED CASE HEARING, YOU MUST
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your
name, address, phone number; applicant’s name and permit number;
the location and distance of your property/activities relative to the
facility; a specific description of how you would be adversely affected
by the facility in a way not common to the general public; and, the
statement "[I/we] request a contested case hearing." If the request for
contested case hearing is filed on behalf of a group or association, the
request must designate the group’s representative for receiving future
correspondence; identify an individual member of the group who
would be adversely affected by the facility or activity; provide the
information discussed above regarding the affected member’s location
and distance from the facility or activity; explain how and why the
member would be affected; and explain how the interests the group
seeks to protect are relevant to the group’s purpose. Following the
close of all applicable comment and request periods, the Executive
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Director will forward the application and any requests for reconsid-
eration or for a contested case hearing to the TCEQ Commissioners
for their consideration at a scheduled Commission meeting. The
Commission will only grant a contested case hearing on disputed
issues of fact that are relevant and material to the Commission’s
decision on the application. Further, the Commission will only grant a
hearing on issues that were raised in timely filed comments that were
not subsequently withdrawn.

MAILING LIST. If you submit public comments, a request for a con-
tested case hearing or a reconsideration of the Executive Director’s
decision, you will be added to the mailing list for this application to
receive future public notices mailed by the Office of the Chief Clerk.
In addition, you may request to be placed on: (1) the permanent mail-
ing list for a specific applicant name and permit number; and/or (2) the
mailing list for a specific county. To be placed on the permanent and/or
the county mailing list, clearly specify which list(s) and send your re-
quest to TCEQ Office of the Chief Clerk at the address below.

AGENCY CONTACTS AND INFORMATION. Written public com-
ments and requests must be submitted to the Office of the Chief Clerk,
MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or electron-
ically at www.tceq.texas.gov/about/comments.html. If you need more
information about this permit application or the permitting process,
please call the TCEQ’s Public Education Program, Toll Free, at 1-800-
687-4040. Si desea informacion en espafiol, puede llamar al 1-800-
687-4040. Further information may also be obtained from the City of
Carrizo Springs at the address stated above or by calling Mr. Mario A.
Martinez, City of Carrizo Springs Manager, at (830) 876-3476.

TRD-201104622

Bridget Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: October 26, 2011

L4 14 14
Notice of Water Quality Applications

The following notices were issued on October 14, 2011 through Octo-
ber 21, 2011.

The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.

INFORMATION SECTION

TIN INC. which operates the Diboll Complex, a wood and wood
products manufacturing complex, has applied for a renewal of
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0001153000, which authorizes the discharge of treated fiberboard
process wastewater and storm water via Outfall 001 at a daily average
flow not to exceed 170,000 gallons per day; remediated ground water,
utility wastewater, log deck spray water, external kiln condensate, fire
control water from Lumber and Fiber Products operations and boiler
areas, storm water runoff, excess reclaimed waters from the City of
Diboll WWTP, wash water from an RTO unit, and occasional Outfall
004 wastewaters on a flow variable basis via Outfall 003; boiler blow-
down, cooling tower blowdown, steam condensate, miscellaneous
washdown water, wash water and fire suppression water from an
RTO unit, fire control water from Particleboard Operations, and storm
water runoff on an intermittent and flow variable basis via Outfall
004; and storm water runoff from the north end of the laminating area

and portions of the lumber operating area on an intermittent and flow
variable basis via Outfall 006. The facility is located approximately
0.25 miles west of U.S. Highway 59, at the southwest quadrant of
the intersection of Borden Drive and 1st Street, in the City of Diboll,
Angelina County, Texas 75941.

CITY OF HEMPSTEAD has applied for amajor amendment to TPDES
Permit No. WQ0010948001 to authorize an increase in the discharge
of treated domestic wastewater from a daily average flow not to ex-
ceed 600,000 gallons per day to a daily average flow not to exceed
980,000 gallons per day. The request for authorization also includes
construction of a new wastewater treatment facility approximately 0.2
mile north of the existing treatment facility, and a new Outfall 002
approximately 1,200 feet northeast of the existing Outfall 001. The
domestic wastewater treatment facility is located on the 23rd Street,
approximately 1000 feet northeast of the intersection of 25th and Col-
orado Street, City of Hempstead, Waller County, Texas. The proposed
facility will be located approximately 0.2 mile north of the existing fa-
cility.

FREEDOM SHORES INVESTMENT PARTNERSHIP L.P. has ap-
plied for a renewal of TPDES Permit No. WQ0011350001, which au-
thorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 12,000 gallons per day. The facility is located
at 6800 Farm-to-Market Road 356, on the south side of Farm-to-Mar-
ket Road 356 and the west end of Farm-to-Market Road 356 Bridge
over the White Rock Creek Arm of Lake Livingston in Trinity County,
Texas 75862.

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 221 has
applied for a renewal of TPDES Permit No. WQ0012470001, which
authorizes the discharge of treated domestic wastewater at an annual
average flow not to exceed 1,800,000 gallons per day. The facility is
located at 15715 Grovedale Drive, approximately 3,000 feet northeast
of the intersection of Richey Road and Imperial Valley Drive, and ap-
proximately 3,000 feet northwest of the intersection of Richey Road
and Hardy Road in Harris County, Texas 77024.

HOLIDAY HARBOR WATER AND WASTE WATER SUPPLY
CORPORATION has applied for a renewal of TPDES Permit No.
WQ0013145001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 50,000 gallons per
day. The facility is located approximately 4,000 feet north of the
intersection of State Highway 156 and Farm-to-Market Road 224, and
approximately 4.2 miles southeast of the intersection of U.S. Highway
190 and State Highway 156 in San Jacinto County, Texas 77364.

TEXAS MILITARY FORCES has applied for a renewal of TPDES
Permit No. WQ0013249001, which authorizes the discharge of treated
domestic wastewater at a daily average flow not to exceed 7,000 gallons
per day. The facility is located at 6351 U.S. Highway 271 North, in the
City of Powderly in Lamar County, Texas 75473.

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 304 has
applied for a renewal of TPDES Permit No. WQ0013564001, which
authorizes the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 650,000 gallons per day. The facility is lo-
cated at 12603 Wellington Parkway, 2.0 miles southeast of the inter-
section of Stuebner-Airline Road and Farm-to-Market Road 1960 in
Harris County, Texas 77014.

DIA DEN LTD has applied for a renewal of TPDES Permit No.
WQ0013893001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 18,000 gallons per
day. The facility is located at 24310 Tomball Parkway, east of State
Highway 249, approximately 2,500 feet north of the intersection of
State Highway 249 and Coons Road in Harris County, Texas 77375.
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HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO 371 has
applied for a renewal of TPDES Permit No. WQ0014028001, which
authorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 250,000 gallons per day. The facility is located
at 16770 House Hahl Road, approximately 5,000 feet south-southwest
of the intersection of House Hahl Road and U.S. Highway 290 in Har-
ris County, Texas 77433.

SCURRY ROSSER INDEPENDENT SCHOOL DISTRICT has ap-
plied for a renewal of TPDES Permit No. WQ0014471001, which au-
thorizes the discharge of treated domestic wastewater at a daily aver-
age flow not to exceed 40,000 gallons per day. The facility is located
approximately 1,700 feet south of the intersection of Farm-to-Market
Road 148 and State Highway 34 in Kaufman County, Texas 75158.

TWO RIVERS REALM GP LLC has applied for a new permit, pro-
posed Texas Pollutant Discharge Elimination System (TPDES) Permit
No. WQ0014986001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 99,000 gallons per
day. The facility will be located 900 feet north of and 1,150 feet west
of the intersection of U.S. Highway 60 and Farm-to-Market Road 521
in Matagorda County, Texas 77483.

RIO REALM LLC has applied for a new permit, proposed Texas
Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014999001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 99,000 gallons per
day. The facility will be located 5,000 feet west of Farm-to-Market
Road 2668; approximately 1,150 feet north of Riverside Park Road in
Matagorda County, Texas 77414.

The following do not require publication in a newspaper. Written com-
ments or requests for a public meeting may be submitted to the Office
of the Chief Clerk, at the address provided in the information section
above, WITHIN 30 DAYS OF THE ISSUED DATE OF THE NO-
TICE.

NORTH TEXAS MUNICIPAL WATER DISTRICT has applied for
a minor amendment of TPDES Permit No. WQ0012446001, to in-
crease the Interim 11 phase peak flow from 97,222 gallons per minute
(gpm) to 111,111 gpm. The existing permit authorizes the discharge of
treated domestic wastewater at an annual average flow not to exceed
64,000,000 gallons per day in the final phase. The facility is located
southwest of Wilson Creek at the confluence with Lake Lavon and ap-
proximately five miles southeast of the City of McKinney in Collin
County, Texas.

If you need more information about these permit applications or the
permitting process, please call the TCEQ Public Education Program,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www. TCEQ.state.tx.us. Si desea infor-
macion en espafiol, puede llamar al 1-800-687-4040.

TRD-201104623

Bridget Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: October 26, 2011
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October 2011 Draft Water Quality Management Plan Update

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) announces the availability of the draft October 2011 Update to the
Water Quality Management Plan for the State of Texas (draft WQMP
update).

The Water Quality Management Plan (WQMP) is developed and pro-
mulgated in accordance with the requirements of federal Clean Water
Act, §208. The draft WQMP update includes projected effluent lim-
its of indicated domestic dischargers useful for water quality manage-
ment planning in future permit actions. Once the commission certifies
a WQMP update, the update is submitted to the United States Environ-
mental Protection Agency (EPA) for approval. For some Texas Pol-
lutant Discharge Elimination System (TPDES) permits, the EPA’s ap-
proval of a corresponding WQMP update is a necessary precondition to
TPDES permit issuance by the commission. The draft WQMP update
may contain service area populations for listed wastewater treatment
facilities, designated management agency information, and total max-
imum daily load (TMDL) updates.

A copy of the draft October 2011 WQMP update may be found on
the commission’s Web site located at http://www.tceq.texas.gov/wa-
terquality/assessment/WQmanagement_updates.html. A copy of the
draft may also be viewed at the TCEQ Library, Building A, 12100 Park
35 Circle, Austin, Texas.

Written comments on the draft WQMP update may be submitted to
Nancy Vignali, Texas Commission on Environmental Quality, Water
Quality Division, MC 150, P.O. Box 13087, Austin, Texas 78711-3087.
Comments may also be faxed to (512) 239-4420, but must be followed
up with the submission and receipt of the written comments within
three working days of when they were faxed. Written comments must
be submitted no later than 5:00 p.m. on December 5, 2011. For further
information, or questions, please contact Ms. Vignali at (512) 239-
1303 or by email at Nancy.Vignali@tceq.texas.gov.

TRD-201104596

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: October 25, 2011
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Texas Facilities Commission

Request for Proposals #303-2-30309

The Texas Facilities Commission (TFC), on behalf of the Office of the
Attorney General (OAG), announces the issuance of Request for Pro-
posals (RFP) #303-2-30309. TFC seeks a five (5) or ten (10) year lease
of approximately 12,727 square feet of office space in San Antonio,
Bexar County, Texas.

The deadline for questions is November 23, 2011 and the deadline for
proposals is December 7, 2011 at 3:00 p.m. The award date is February
1, 2012. TFC reserves the right to accept or reject any or all proposals
submitted. TFC is under no legal or other obligation to execute a lease
on the basis of this notice or the distribution of an RFP. Neither this
notice nor the RFP commits TFC to pay for any costs incurred prior to
the award of a grant.

Parties interested in submitting a proposal may obtain infor-
mation by contacting the Regional Leasing Assistant, Eve-
lyn Esquivel, at (512) 463-6494. A copy of the RFP may
be downloaded from the Electronic State Business Daily at
http://eshd.cpa.state.tx.us/bid_show.cfm?bidid=97423.

TRD-201104621

Kay Molina

General Counsel

Texas Facilities Commission
Filed: October 26, 2011
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Department of State Health Services

LICENSING ACTIONS FOR RADIOACTIVE MATERIALS

The Department of State Health Services has taken actions regarding Licenses for the possession and use of ra