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How to Use the Texas Register

Information Avsilable: The 11 sections of the Texas
Register represent various facets of state government.
Documents containcd within them include:

Governor - Appointments, execulive orders, and
proclamations.

Attorney General - summaries of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions bascd on the election
laws.

Texas Ethics Commissioi - summaries of requests
for opinions and opinions.

Emergency Rules- sections adopted by state
agencics on an cmergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state
agencies from consideration for adoption, or
automatically withdrawn by the Texas Register six
months after the proposal publication date.

Adopted Rules - scctions adopted following a 30-
day public comment period.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellancous information required to
be published by statute or provided as a public cervice.

Specific explanation on the contents of each section
can be found on the beginning page of the section. The
division also publishes cumulative quarterly and annual
indexes 10 aid in rescarching malerial published.

How to Cite: Material published in the Texas Register
is refercnced by citing the volume in which the
document appears, the words “TexReg” and the
beginning page number on which that document was
published. For examplc, a document published on page
2402 of Volume 19 (1994) is citcd as follows: 19
TexReg 2402.

In order that readers may cite material more easily,
page numbers are now written as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be writien “19 TexReg 2 issuc date,” while on the
oppasite page, page 3, in the lower right-hand corner,
would be written “issuc date 19 TexReg 3.™

How to Research: The public is invited to rescarch
rules and information of intcrest between 8 a.m. and §
p-m. weekdays at the Texas Register office, Room 245,
Janies Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, scction numbers, or
TRD number.

Texzs Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is cntered into the Texas Administrative Code.
Emergency rules, which may be adopted by an agency
on an interim basis, are not codificd within the TAC.
West Publishing Company, the official publisher of the
TAC, publishes on an annual basis.

The TAC volumes are arranged into Titles (using
Arabic numerals) and Parts (using Roman numerals).

The Office of the Secretary of State does not discruminate on the basis of race, color, national origin, sex religion. age or disability in empl or the p

The Tites are broad subject categories into which the
agencies are grouped as a matter of convenience. Each
Part represents an individual stale agency. The Official
TAC also is availsble on WESTLAW, West's
computerized legal research service, in the TX-ADC
database.

To purchase printed volumes of the TAC or to inquire
about WESTLAW access to the TAC call West: 1-800-
3289352

The Tites of the TAC, and their respective Tite
numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25, Health Services

28. Insurance

30. Environmental Quality

31. Nawral Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Servioes and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach section is
designated by a TAC number. For example in the citation
1 TAC §27.15:

1 indicates the title under which the agency appears
in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number
of the rule (27 indicales that the section is under Chapter
27 of Tite 1; 15 represents the individual section within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in the
bluc-cover quartcrly indexcs 1o the Texas Register
(January 21, April 15, July 12, and October 11, 1994). In
its second, issue each month the Texas Register contains a
cumulative Table of TAC Titles Affected for the preceding
month. If a rule has changed during the time period
covercd by the table, the rule's TAC number will be
printed with one or more Texas Register page numbcrs, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part 1. Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar ycar).

Update by FAX: An up-to-datc Table of TAC Titles
Afffected is available by FAX upon request Please specify
the state agency and the TAC number(s) you wish to
update. This service is frec to Texas Register subscribers.
Please have your subscription number ready when you
make your requesl. For non-subscribers there will be a fec
of $2.00 per page (VISA, MasterCard). (512) 463-5561.
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THE

OVERNQORes

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor’s Office can be obtained by calling (512) 463-1828.

Appointments Made April 5,
1995

To be Judge of the 88th Judicial District
Court, Hardin and Tyler Counties, until
the next General Election and until his suc-
cessor shall be duly elected and qualified:
William D. Beggs, P.O. Box 355, Sour
Lake, Texas 77659. Mr, Beggs will be re-
placing Judge Earl B. Stover who was
elected to the Ninth Court of Appeals in
Beaumont.

To be a member of the Texas Board of
Architectural Examiners for a term to ex-
pire January 31, 2001: Paula C. Day, 2813
Hartwood Drive, Fort Worth, Texas
76109-1236. Mrs. Day will be replacing
Jerry E. Yancey of Plano whose term ex-
pired.

To be a member of the Texas Board of
Architectural Examiners for a term to ex-
pire January 31, 2001: John Only Greer,
506 East Brookside, Bryan, Texas 77801.
Mr. Greer will be replacing Theodore S.
Maffitt, Jr. of Palestine whose term expired.

To be a member of the Texas Board of
Architectural Examiners for a term to ex-
pire January 31, 2001: Cleveland Turner,
I, 2808 South Lipscomb Street, Amarillo,
Texas 79109-3532. Mr. Turner is being re-
appointed.

Issued in Austin, Texas, on April 6, 1995.

TRD-9504162 George W Bush
Govemor of Texas

L4 ¢ ¢

Appointments Made April 6,
1995

To be Justice of the Court of Appeals,
Eleventh Court of Appeals District, until
the next General Election and untii his suc-
cessor shall be duly elected and qualified:
The Honorable Jim R. Wright, Route 2,
Box 1024, Eastland, Texas 76448. Judge
Wright will be replacing the Honorable Bud
Arnot who was elected to the position of
Chief Justice of the court.

To be a member of the Texas Department
of Housing and Community Affairs
Board for a term to expire January 31,
2001: Donald R. Bethel, 216 Highland
Drive, Lamesa, Texas 79331. Mr. Bethel
will be replacing Susan Sharlot of Austin
who resigned.

To be a member of the Texas Department
of Housing and Community Affairs
Board for a term to expire January 31,
2001: Margie Lee Bingham, 3525 Sage
#209, Houston, Texas 77056. Ms. Bingham
will be replacing Judith McDonald of Nac-
ogdoches who resigned.

To be a member of the Texas Department
of Housing and Community Affairs
Board for a term to expire January 31,
2001: Florita Bell Griffin, Ph. D., P.O.
Box 0, College Station, Texas 77841. Dr.
Griffin will be replacing Elizabeth Flores
of Laredo whose term expires.

To be a member of the State Securities
Board for a term to expire January 20,
2001: Nicholas C. Taylor, 1203 Country
Club Drive, Midland, Texas 79701. Ms.
Taylor will be replacing Duncan E
Boeckman of Dallas whose term expired.

Issued in Austin, Texas, on April 6, 1995.

TRD-9504184 George W Bush
Govemor of Texas

¢ ¢ ¢

To be members of the Dental Hygiene
Advisory Committee for terms to expire
February 1, 1997: Glona Zacek, RDH.,
2800 Jeanetta, #2008, Houston, Texas
77063, (713) 783-5442; Joe Lowery, 108
Ogk Valley, Lufkin, Texas 75904, (409)
422-3315. For terms to expire February 1,
1999: Lisa Cooper, R.D.H., 225 Plantation,
Coppell, Texas 75019, (817) 481-1041; Bea
Wohleb, 2701 Stratford Drive, Temple,
Texas 76502, (817) 724-2546. For a term to
expire February [, 2001: Lana Crawford,
RD.H., 1512 Barclay Drive, Carrollton,
Texas 75007, (214) 239-1147. Please issue
commissions to these appointees as soon as
they have qualified.

Issued in Austin, Texas, on Apnil 10, 1995.

TRD-9504303 George W Bush
Govermnor o Texas

¢ ¢ ¢

Appointments Made April 10,
1995

To be a member of the Texas Southern
University Board of Regents for a term to
expire February 1, 2001: Enos M Cabell,
Jr, 4103 Frost Lake Court, Missouri City,
Texas 77459. Mr Cabell will be replacing
Odysseus M Lanier of Houston whose term
expired.

To be a member of the Texas Southern
University Board of Regents for a term to
expire February 1, 2001: Gene A. Moore,
Sr., Ph.D., 8730 South Acres Drive, Hous-
ton, Texas 77047. Dr. Moore will be replac-
ing Walter H. Criner of Houston whose
term expired.

To be a member of the Texas Southern
University Board of Regents for a term to
expire February 1, 2001: Preston Moore,
Jr., 5823 Indian Trail, Houston, Texas
77057. Mr. Moore will be replacing Frank
H. Richardson of Houston whose term ex-
pired.

Appointments Made April 11,
1995

To be a member of the Texas Board of
Mental Health and Mental Retardation
for a term to expire January 31, 2001:
Rodolfo (Rudy) Arrendondo, Jr, Ed.D.,
3212 40th Street, Lubbock, Texas 79413.
Dr. Arredondo will be replacing Dr. Fermin
Sarabia of San Antonio whose term expired.

To be a member of the Texas Board of
Mental Health and Mental Retardation
for a term to expire January 31, 2001:
Charles M. Cooper, 6331 Chesley Lane,
Dallas, Texas 75214. Mr. Cooper will be
replacing Dr Anne Rinker Race of Dallas
whose term expired.

To be a member of the Texas Board of
Mental Health and Mental Retardation
for a term to expire January 31, 2001
James I. Perkins, P.O. Box 288, Rusk,
Texas 75785. Mr. Perkins will be replacing
J. L. Huffines of Lewisville whose term
expired.

To be Presiding Judge of the Sixth Ad-
ministrative Judicial Region for a term to
expire four years from date qualification:
The Honorable Stephen B. Ables, 506 Oak-
land Hills Lane, Kerrville, Texas 78028.
Judge Ables will be replacing Judge Wil-
liam E. Moody of El Paso whose term
expired.

Issued in Austin, Texas, on April 12, 1995.

TRD-9504474 George W Bush
Governor of Texas
¢ ¢ ¢

¢ THE
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ATTORNEY
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Under provisions set out in the Texas Constitution, the Texas Government Code, Title 4, §402.042 and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local
officials. These advisory opinions are requested by agencies or officials when they are confronted with
unique or unusually difficult legal questions. The attorney general also determines. under authority of the
Texas Open Records Act, whether information requested for release from governmental agencies may be
held from public disclosure. Requests for opinions, opinions, and open record decisions are summarized
for publication in the Texas Register. The Attorney General responds to many requests for opinions and
open records decisions with letter opinions. A letter opinion has the same force and effect as a formal
Attorney General Opinion, and represents the opinion of the Attorney General unless and until it is
modified or overruled by a subsequent letter opinion, a formal Attorney General Opinion, or a decision of a
court of record. To request copies of opinions, phone (512) 462-0011. To inquire about pending requests for

opinions, phone (512) 463-2110.

e e R

Letter Opinions

LO-95-001 (ID #27010). Request from
Lyndon Olson, President Brazos River Au-
thority, P.O. Box 7555, Waco, Texas
76714-7555 concerning whether an em-
ployee of a state university may be compen-
sated for service on the board of directors of
the Brazos River Authority.

Summary of Opinion. A professor at a
state-supported university is an employee of
the state. Thus, pursuant to article XVI,
section 40 of the Texas Constitution, he is
not barred from serving as a member of the
Board of Directors of the Brazos River Au-
thority, a local governmental district within
that provision. If he does serve, he may not
receive the "fees of office” established as
compensation for that position pursuant to
§50.059 of the Water Code.

TRD-9504331

LO-95-002 (ID #26895). Request from
Honorable Joe F. Grubbs, County and Dis-
trict Attorney, Ellis County Courthouse,
Waxahachie, Texas 75165-3759, concern-
ing propriety of Ellis County Treasurer’s
making payments from the county treasury
without prior approval by the commission-
ers court and related questions.

Summary of Opinion. The Ellis County
Treasurer may not properly make payments
from the county treasury without prior ap-
proval by the commissioners court. If he
does so, he is subject to personal liability
for such payments if they are not subse-
quently ratified by the commissioners court.

TRD-9504332

L0-95-003 (RQ-773). Request from Hon-
orable Debra Danburg, Chair, Committee
on Elections, Texas House of Repre-
sentatives, P.0. Box 2910, Austin, Texas
78768-2910, concerning whether the term
"corporation” in §22(a) of the Veterinary
Licensing Act, Texas Civil Statutes, Article
8890. refers to a nonprofit or municipal
corporation.

Summary of Opinion. The term "corpora-
tion" in section 22(a) of the Veterinary Li-
censing Act, Texas Civil Statutes, Article
8890, does not refer to a nonprofit corpora-
tion organized under the Texas Non-Profit
Corporation Act, Texas Civil Statutes, Arti-
cle 1396-1.01 to -11.01, or to a municipal
corporation.

TRD-9504333

LO-95-004 (ID #30789). Request from
Janie D. Fields, Executive Director, Chil-
dren's Trust Fund of Texas Council, 8929
Shoai Creek Boulevard, Suite 200, Austin,
Texas 78757-6854, concerning whether the
children’s trust fund created pursuant to
Chapter 74 of the Human Resources Code
may be abolished under §403.094 of the
Government Code, and related questions.

Summary of Opinion. Under §403.094 of
the Government Code, the dedicated reve-
nue source for the children’s trust fund set
forth in §118.022 of the Local Government
Code will cease to exist on August 31,
1995, unless the legislature takes certain
action before that date. The children’s trust
fund, and the corpus of that fund as of
August 31, 1995, are not subject to aboli-
tion under §403.094 and will continue to
exist after that date. The children’s trust
fund is excepted from §403.095(b) of the
Government Code by operation of subsec-
tion (b)(2).

TRD-9504334

LO-95-005 (RQ-697). Request from
DeAnn Friedholm, Interim Commissioner,
Texas Health and Human Services, Com-
mission, P.O. Box 13247, Austin, Texas
78711 concerning whether the Texas Health
and Human Services Commission has statu-
tory authority to pursue Medicaid estate
recoveries in accordance with 42 US.C.
section 1396p(b)(1).

Summary of Opinion, The Texas Health
and Human Services Commission does not
have authority to pursue "Medicaid estate
recoveries” in accordance with 42 US.C.

§1396p(b)(1) . Legislation that is consistent
with 42 U.S.C. §1396p(b)(1) and regula-
tions adopted under that provision must be
in effect by July 1, 1995, if the commission
is to comply with requirements of the fede-
ral Medicaid program.

TRD-9504335

LO-95-006 (ID# 31742). Request from
Honorable Keith Oakley, Chair, House
Committee on Public Safety, Texas House
of Representatives, P.O. Box 2910, Austin,
Texas 78768-2910, concerning whether a
public school district must obtain a payment
bond on a public work contract for more
than $25,000 that its insurer makes, under
authority of the insurance contract between
it and the insurer, with the prime contractor
on a public work consisting of repairs to be
performed on damaged school district prop-
erty.

Summary of Opinion. A public school dis-
trict must obtain a payment bond on a pub-
lic work contract for more than $25,000 that
its insurer makes, under authority of the
insurance contract between it and the in-
surer, with the prime contractor on a public
work consisting of repairs to be performed
on damaged school district preperty.

TRD-9504336

L0-95-007 (ID #28637). Request from
Honorable Bill Ratliff, Chair, Committee on
Education, Texas State Senate, P.O. Box
12068, Austin, Texas 78711, concerning
disposition of debts and assets in the disso-
lution of the Morris County Hospital Dis-
trict.

Summary of Opinion. The point at which
the duty to provide indigent health care
shifts back to the county upon dissolution of
the Morris County Hospital District is when
the district's board of directors, after the
election to dissolve the district, orders the
dissolution. Costs incurred by the county
thereafter in providing care should not be
considered the responsibility of the district.

. ATTORNEY GENERAL April 18, 1995 20 TexReg 2751



That the costs of the district’s redistributing
unused tax funds to taxpayers exceeds the
amount of such funds does not in itself
preclude such distribution, especially if the
district retains other assets from which the
costs could be paid.

TRD-9504337

LO-95-008 (ID #29868). Request from
Honorable Hugo Berlanga, Chair, Commit-
tee on Public Health, Texas House of Rep-
resentatives, P.O. Box 2910, Austin, Texas
78768-2910, concerning disposition of a
municipal health authority’s assets upon
dissolution.

Summary of Opinion. The authority of a
municipal health authority, under Health
and Safety Code, Chapter 262, to transfer
assets upon dissolution "to the municipality
or to another person” is circumscribed by
the public purpose requirements of article
I, section 52 of the Texas Constitution.
Whether a given transfer is sufficiently re-
lated to the public purposes of an authority-
the provision and operation of hospitals-
would involve fact questions.

TRD-9504338

L0-95-009 (ID #28385). Request from Da-
vid R. Smith, M.D., Commissioner of
Health, Texas Department of Health, 1160
West  49th  Street,  Austin, Texas
78756-3199, concerning whether the State
Committee of Examiners in the Fitting and
Dispensing of Hearing Instruments may
promulgate rules establishing criteria for the
licensure of nonindividual persons to fit and
dispense hearing instruments.

Summary of Opinion. Title 71, Texas
Civil Statutes, Chapter 10A., does not autho-
rize the State Committee of Examiners in
the Fitting and Dispensing of Hearing In-
struments to establish criteria for the issu-
ance to a nonindividual of a temporary
training permit, apprentice permit, or li-
cense to fit and dispense hearing instru-
ments.

TRD-9504339

LO-95-010 (ID #25758). Request from
Honorable Jose R. Rodriguez, El Paso
County Attorney, 500 East San Antonio,
Room 203, El Paso, Texas 79901, concern-
ing scope of performance bond requirement
for developer participation contracts under
Chapter 212, Subchapter C, Local Govern-
ment Code, and related questions.

Summary of Opinion. Developer must ex-
ecute a performance bond for the total cost
of improvements to be constructed pursuant
to a developer participation contract under
Local Government Code, Chapter 212,
Subchapter C. The provisions of former
Texas Civil Statutes, Article 5160, now
Government Code, Chapter 2253 which re-
quire a performance bond on public works
contracts only where the latter are in excess

of stated amounts, are inapplicable to the
bond requirement under Chapter 212,
Subchapter C. If a developer participation
contract does not comply with the require-
ments of Chapter 212, Subchapter C, but
calls for expenditures of municipal funds in
excess of the amount stated in Local Gov-
ernment Code, Chapter 252, and is not
within any of the listed exceptions to the
chapters requirements, the contract must be
let in compliance with the notice, bidding,
and other requirements of Chapter 252.

TRD-9504340

LO-95-011 (ID #25694). Request from Dr.
James Corbin, Chair, Texas Antiquities
Committee, P.O. Box 12276, Austin, Texas
78711-2276, concerning whether the Fort
Bend Flood Control Water Supply Corpora-
tion is a political subdivision and whether
its development actions are subject to the
Texas Antiquities Code.

Summary of Opinion. The Fort Bend
Flood Control Water Supply Corporation,
established under Texas Civil Statutes, Arti-
cle 1434a, and incorporated under the Non-
profit Corporation Act, is not a "political
subdivision” of the state within §191.092 of
the Natural Resources Code. Land owned
by the water supply corporation is not sub-
ject to the requirements of Natural Re-
sources Code §191.093.

TRD-9504341

LO-95-013 (ID #29417). Request from
Honorsble James D. Ross, Midland County
Auditor, 200 West Wall, Midland, Texas
79701, concerning whether county funds
may be used as "flash money” in a "drug
sting” operation.

Summary of Opinion. The expenditure of
county funds for "flash money” in a "drug
sting” operation is not unauthorized as a
matter of law.

TRD-9504342

LO-95-014 (ID #25651). Request from
James A. Collins, Executive Director, Texas
Department of Criminal Justice, P.O. Box
99, Huntsville, Texas 77342-0099, concern-
ing whether the Texas Department of Crim-
inal Justice ("TDCJ") may release certain
information about inmates incarcerated in
the Institutional Division of TDCJ to the
Texas Council on Family Violence, Inc..

Summary of Opinion. The Texas Council
on Family Violence, Inc., a nonprofit corpo-
ration, is not a state agency. The disclosure
of confidential information by the Depart-
ment of Criminal Justice to the TCFV
would not be an authorized interagency
sharing of data between state agencies.

Senate Coacurrent Resolution Number 26

‘of the Seventy-second Legislature does not

establish the Texas Council on Family Vio-
lence, Inc.. as an agent of the governor for

the purpose of gathering confidential infor-
mation.

TRD-9504343

LO-95-015 (ID #26437). Request from
Honorable John W. Berry, Karnes County
Attorney, 101 North Panna Maria, Suite 10,
Karnes City, Texas 78118, conceming ef-
fect of nepotism statute, Government Code,
Chapter 573, when mayor’s wife who fur-
nished contractual services becomes part-
time employee and then is offered full-time
employment.

Summary of Opinion. An individual who
provided janitorial services to a city under
agreement was continuously employed by
the city for purposes of the nepotism law.
Since her contract work for the city pre-
dated her husband’s election as mayor by
more than six months, §573.062(a) of the
Government Code permitted her to continue
to perform services for the city after her
husband’s election. Pursuant to §573.062(b)
of the Government Code, the nepotism law
did not prevent the city commission from
approving a change in her status and com-
pensation to that of a pari-time employee, if
the mayor did not participate in the deliber-
ations or voting on such action. The nepo-
tism law does not prevent the city commis-
sion from approving a change in her status
and compensation from part-time to full-
time employee, if the mayor does not par-
ticipate in the deliberations or voting on this
action.

TRD-9504344

LO-95-016 (ID #29256). Request from
Honorable Robert Hill Trapp, Criminal Dis-
trict Attorney, San Jacinto County. P.O.
Box 430, Coldspring, Texas 77331, con-
cerning whether a person must be a resident
of a rural fire prevention district in order to
be eligible to be appointed to the board of
fire commissioners under §794.033 of the
Health and Safety Code.

Summary of Opinion. A person appointed
to a rural fire prevention district board of
fire commissioners under §794.033 of the
Health and Safety Code is a county officer
for purposes of Article XVI., §14 of the
Texas Constitution, and therefore must re-
side in the county in which the district is
located but need not reside in the district.
This conclusion does not apply to a board
member appointed under subsection (e) of
§794.033, who must be a resident of the
district pursuant to the terms of that subsec-
tion.

TRD-9504345

LO-95-017 (ID #2534"). Request from
Honorable Paul Sadler, Chair, Committee
on Public Education, Texas House of Rep-
resentatives, P.O. Box 2910, Austin, Texas
78768-2910, concerning whether a munici-
pality is responsible for preparing an accu-
rate map of municipal boundaries after the
municipality has annexed territory.

20 TexReg 2752 April 18, 1995 Texas Register +¢




Summary of Qpinion. Section 41.001(a) of
the Local Government Code requires a mu-
nicipality to prepare a map indicating the
beundaries of the municipality. If a munici-
pality annexes territory, section 41.001(b)
requires the municipality immediately to
correct the map to include the annexed terri-
tory.

TRD-9504346

LO-95-018 (ID #29262). Request from
Honorable Allen Ray Moody, Edwards
County Attorney. P.O. Box 707,
Rocksprings, Texas 78880, concerning pro-
cedure for setting annual salaries of elected
county officers.

Summary of Opinion. Given the failure to
provide notice of the proposed salary in-
creases prior to the adoption of the county
budget for the 1995 fiscal year as required
by §152.013 of the Local Government
Code. Edwards County elected officers are
not entitled to the salary increase. With this
exception, the remainder of the county bud-
get. assuming that it was adopted in con-
formity with statutory requirements, re-
mains in effect.

TRD-9504347

LO-95-019 (ID #31827). Request from
Honcrable Keith Oakley, Chair, House
Committee on Public Safety, Texas House
of Representatives, P.O. Box 2910, Austin,
Texas 78768-2910, concerning whether
terms of an agreement between a public
employer and a collective bargaining agent
representing fire fighters pursuant to Local
Government Code, Chapter 174 prevail
over provisions of Local Government Code,
Chapter 143.

Summary of Opinion. A city that has
adopted Local Government Cede, Chapters
143 and 174 may agree with the collective
bargaining agent representing its fire fight-
ers to include provisions on entry-level em-
ployment in the collective bargaining agree-
ment that will prevail over Local
Government Code, §143.026, if the agree-
ment specifically provides that its provi-
sions prevail over the statute.

TRD-9504348

LO-95-020 (ID #30360). Request from
Honorable Tim Curry, Tarrant County
Criminal District Attorney, Justice Center,
401 West Belknap, Fort Worth, Texas
76196-0201, concerning whether state nep-
otism laws prohibit an elected district offi-
cial from hiring the son of his former
spouse’s sister.

Summary of Opinion. Title 5, Government
Code. Chapter 573, the prohibition against
nepotism, does not prohibit an elected offi-
cial from hiring the son of his former
spouse’s sister.

TRD-9504349

L0O-95-021 (ID #30383). Request from
Todd K. Brown, Executive Director, Texas
Workers'  Compensation ~ Commission,
Southfield Building, MS-4D, 400 South IH-
35. Austin, Texas 78704, concerning
whether the Workers' Compensation Com-
mission may promulgate a rule defining
"separate business entity" for purposes of
Labor Code, Chapter 407.

Summary of Opinion. The Texas Workers'
Compensation Commission may adopt a
rule to define "separate business entity” for
purposes of Labor Code, Chapter 407 if
such a rule is necessary for the implementa-
tion and enforcement of Title 5, Subtitle A
of the Labor Code. The commission's rule
must comport with the relevant statutory
provisions.

TRD-9504350

L0O-95-022 (ID #31810). Request from
Honorable Hugo Berlanga, Chair, Commit-
tee on Public Health, Texas House of Rep-
resentatives, P.O. Box 2910, Austin, Texas
78768-2910, concerning whether a member
of the legislature is precluded by Article
XVI, §40 of the Texas Constitution from
working as an independent contractor on a
part-time basis for a county government.

Summary of Opinion. Article X VI, section
40 of the Texas Constitution, as interpreted
by Letter Opinion Number 93-31 (1993),
does not preclude a legistator from working
as an independent contractor on a part-time
basis for a county government.

TRD-9504353

LO-95-023 (ID #32338). Request from
Honorable Allen D. Place, Jr., Chair, Crimi-
nal Jurisprudence Committee, Texas House
of Representatives, P.O. Box 2910, Austin,
Texas 78768-2910, concerning whether
§12.36 of the Education Code prohibits the
president of a school board from accepting
employment as an attorney with a law firm
in which other attorneys represent a text-
book publishing company.

Summary of Opinion. Section 12.36 of the
Education Code prohibits only an attorney
who is in an agency, or fiduciary, relation-
ship with a textbook publishing company
selling textbooks in Texas from holding a
position as a trustee of an independent
school district. Section 12.36 does not pro-
hibit an attorney who works for the same
law firm as the attorney or attorneys repre-
senting the textbook publishing company
from holding office on the board of trustees
of an independent school district if the text-
book publishing company has established
an agency relationship with other specific
attorneys in the firm, as opposed to the firm
as a whole.

Thus, §12.36 does not prohibit the president
of the board of an independent school dis-
trict from becoming an employee of a law
firm in which one or more other attorneys

represent & textbook publishing company
selling textbooks in Texas where the text-
book publishing company has designated a
particular attorney or attorneys in the firm,
other than the school board president, as its
agent.

TRD-9504354

L4 L4 L4
Open Records Decisions

ORD-632 (RQ-649). Request from Melissa
Winblood, Assistant City Attorney, City of
El Paso, 2 Civic Center Plaza, El Paso,
Texas 79901-1196 concerning availability
of the emergency medical services records
of deceased persons and related questions.

Summary of Opinion. The term “personal
representative,” as that term is used in
Health and Safety Code, §773.093 signifies
"personal representative” as defined in Pro-
bate Code, 3(aa).

A governmental body may not require a
person seeking records under Health and
Safety Code, §773.093 to produce letters
testamentary or of administration when such
letters, upon the city’s request, have not
been offered, but rather the governmental
body must accept other evidence establish-
ing an individual’s personal representative
status.

TRD-9504374

¢ ¢ 4
Opinions

DM-320 (RQ-651). Request from Doyne
Bailey, Administrator, Texas Alcoholic
Beverage Commissior, P.O. Box 13127,
Austin, Texas 78711-3127, concerning
whether justice courts have jurisdiction of
prosecutions for violations of Alcoholic
Beverage Code, §8§106.02. 106.04, and
106.05.

Summary of Opinion. Section 19 of Arti-
cle V of the Texas Constitution grants juris-
diction to justice courts in criminal matters
in which the only possible sanction is a
fine. Therefore, the justice courts do not
have jurisdiction of prosecutions under Al-
coholic Beverage Code, §§106. 02, 106.04,
and 106.05 because those sections provide
for the nonfine sanction of alcohol aware-
ness education and because the legislature
has not granted to the justice courts jurisdic-
tion of prosecutions in which such a sanc-
tion may be imposed.

TRD-9504355

DM-321 (RQ-686). Request from Rebecca
E. Forkner, Executive Director, Texas State
Board of Examiners of Psychologists, 9101
Burnet Road, Suite 212, Austin, Texas
78758, concerning whether a person who
practices psychotherapy. hypnosis for health
care purposes, hypnotherapy, or biofeed-
back without a license violates the Psychol-
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ogists’ Certification and Licensing Act.
Texas Civil Statutes, Article 4512¢c.

Summary of Opinion. A person who, for
compensation, practices psychotherapy,
hypnosis for health care purposes, hypno-
therapy, or biofeedback without a license
under the Psychologists’ Certification and
Licensing Act, Texas Civil Statutes, Article
4512c, violates that act unless such practice
falls within one of the exceptions set out in
the act. The act authorizes the Texas State
Board of Examiners of Psychologists to
take action to enjoin such violations, as well
as other actions against violators authorized
by law.

TRD-9504356

DM-322 (RQ-368). Request from D. C.
"Jim" Dozier, Executive Director, Texas
Commussion on Law Enforcement, Officer
Standards and Education, 1033 La Posada,
Suite 240, Austin, Texas 78752, concerning
whether a constable who has not met the
licensure requirements of the Commission
on Law Enforcement Officer Standards and
Education may run for re-election and re-
lated questions.

Summary of Opinion. Government Code,
§415. 053 does not preclude a constable
running for re-election to the office of con-
stable in the same or, provided he or she
satisfies the statutory residence require-
ments, a different precinct even if the con-
stable did not, within two years of the date
the constable took office in a previous term,
obtain from the Commission on Law En-
forcement Officer Standards and Education
a license to serve as a peace officer. Like-
wise, §415.053 does not preclude a county
commissioners court from appointing an in-
dividual to the office of constable although
that person during a previous term as con-
stable, failed, within two years of the date
he or she took office, to become licensed to
serve as a peace officer. Section 415.053
provides the re-elected or appointed consta-
ble with two years from the date he or she
assumed office to obtain from the Commis-
sion on Law Enforcement Officer Standard
and Education a license to serve as a peace
officer.

The members of a commissioners court are
not subject to prosecution for violating
§415.065 of the Government Code for ap-
pointing to the office of constable an indi-
vidual who failed, during a previous term
serving as constable, to become licensed in
accordance with §415.053 of the Govern-
ment. Code. Once such an appointee as-
sumes office, he or she is not subject to
prosecution under §37.11 of the Penal Code
for impersonating a public servant Addi-
tionally, once the appointee assumes office,
he or she may invoke the peace officer
exception, Penal Code §46.03(a)(6). to
§46.02 * of the Penal Code, which

criminalizes the intentional, knowing, or
reckless carrying of certain weapons.

TRD-9504357

DM-323 (RQ-676). Request from D. C,
"Jim" Dozier, Executive Director, Texas
Commission on Law Enforcement, Officer
Standards and Education, 1033 La Posada,
Suite 240, Austin, Texas 78752, concerning
whether the Texas Commission on Law En-
forcement Officer Standards and Education
may establish requirements for the revoca-
tion of licenses of law-enforcement officers
elected under the Texas Constitution, in-
cluding sheriffs and constables, and related
question.

Summary of Opinion. Government Code,
§415.053 and §415.060 do not conflict ir-
reconcilably. Rather, §415.060 requires the
Texas Commission on Law Enforcement
Officer Standards and Education to estab-
lish procedures by which it may revoke the
license of a nonconstitutional law-
enforcement officer who has violated the
statute or a rule promulgated pursuant to a
statute. On the other hand, §415.053 re-
quires TCLEOSE to establish requirements
for the revocation of a license belonging to
a law-enforcement officer elected under the
constitution, including a sheriff and a con-
stable.

TCLEOSE must establish requirements for
the revocation of a peace officer license
belonging to a constable or sheriff, but the
requirements may not apply to a constable
who was elected prior to September I,
1985, or to a sheriff who took office prior
to January 1, 1994

TRD-9504358

DM-324 (RQ-489). Request from Honor-
able Mike Driscoll, Harris County Attorney,
1001 Preston, Suite 634, Houston, Texas
77002-1891, whether a justice of the peace
may contract with his or her employees to
assume liability for shortages, and related
questions.

Summary of Opinion. A justice of the
peace is strictly liable for paying to the
county treasury fees and other funds actu-
ally collected by him, subject to statutory
remedies. A justice of the peace may not
free himself of his liability for collecting
funds and paying them to the county trea-
sury by attempting to transfer this liability
to his employees, by agreement or delega-
tion. However, if a justice of the peace must
reimburse the county for shortages of public
funds caused by an employee's negligence
or misconduct, the employee is liable to the
justice of the peace for the loss. The justice
of the peace may require the employee to
provide, as a condition of employment, a
written acknowledgment and acceptance of
liability for shortages in collections that are
csed by the employee’s own negligence
« misconduct. Local Government Code,
§154.025 does not authorize enforcement of
this agreement by withholding the employ-

ee's salary warrant, nor do we find any
provision for enforcing it by payroll deduc-
tion.

TRD-9504359

DM-325 (RQ-680). Request from Honor-
able Senfronia Thompson, Chair Judicial
Affairs Committee, Texas House of Repre-
sentatives, P.O. Box 2910, Austin, Texas
78768-2910, concerning whether Education
Code. §21.939 restricts school districts from
using local funds to employ persons to
monitor the activities of and supply infor-
mation to legislators and state administra-
tive agencies.

Summary of Opinion. The prohibitions set
out in subsections (a) and (b) of Education
Code, §21.939 on school districts’ "employ-
ing" lobbyists or persons whose "primary
duties” relate to proposed legislation or ad-
ministrative action, apply regardless of
whether a district’s funds used to compen-
sate such persons are from local or other
sources. A school district does not itself
possess the personal rights of free speech
and equal protection under the state or fede-
ral constitutions.

TRD-9504360

DM-326 (RQ-742). Request from Honor-
able Kim Brimer, Chair, Committee on
Business & Industry, Texas House of Rep-
resentatives, P.O. Box 2910, Austin, Texas
78768-2910, concerning whether the legis-
lature constitutionally may establish a guar-
anty association for the workers’ compensa-
tion liabilities of political subdivisions in
which the membership would be mandatory
and as to which the funding would come
through assessments imposed on the mem-
bership.

Summary of Opinion. A proposal to estab-
lish a guaranty association, to require public
insurance pools and public self-insurers to
join the association, and to fund the associa-
tion through assessments on the members
would, if enacted, violate Article III, §52(a)
of the Texas Constitution for two reasons.
First, the obligation to pay assessments to a
mutual insurance company, such as the
guaranty association, constitutes an uncon-
stitutional lending of credit. Second, mem-
bership in a mutual insurance company that
operates on the basis of assessments is tan-
tamount to holding stock in a corporation,
association, or company.

TRD-9504361

DM-327 (RQ-699). Request from Honor-
able John B. Holmes, Jr., Harris County
District Attorney, 201 Fannin, Suite 200,
Houston, Texas 77002-1901, concerning
whether private security guards and off-duty
peace officers are prohibited from carrying
firearms on the premises of racetracks by
Penal Code. §46.03.

Summary of Opinion. Private security
guards and off-duty peace officers are pro-
hibited from carrying firearms on the pre-
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mises of racetracks by Penal Code, §46.03.
Peace officers, including investigators em-
ployed by the Texas Racing Commission,
may carry firearms on the premises of race-
tracks while in the actual discharge of their
official duties. See Penal Code, §46.03(b);
Code of Criminal Procedure, Article 2.
12(21).

TRD-9504362

DM-328 (RQ-721). Request from Carl
Mullen, Deputy Director, General Services
Commission, P.O. Box 13047, Austin,
Texas 78711-3047, concerning whether the
General Services Commission has the au-
thority to promulgate a rule to deem
businesses owned by individuals with
disabilities as “historically underutilized
businesses” as that term is defined in Texas
Civil Statutes, Article 601b, §1.02(3).

Summary of Opinion. The General Ser-
vices Commission does not have the author-
ity to promulgate a rule to deem businesses
owned by individuals with disabilities as
"historically underutilized businesses” as
that term is defined in Texas Civil Statutes,
Article 601b. §1.02(3). because the legisla-
ture did not intend that term to refer to
businesses other than those owned by per-
sons who are socially disadvantaged be-
cause of their identification as members of
groups defined by gender, race, or ethnicity.

TRD-9504363

DM-329 (RQ-684). Request from Catherine
A. Ghiglieri, Commissioner, Texas Depart-
ment of Banking, 260! North Lamar Boule-
vard, Austin, Texas 78705-4294, concern-
ing whether state and private university
debit card programs are subject to the Sale
of Checks Act, Texas Civil Statutes, Article
489d, and related questions.

Summary of Opinion. It is unlikely that a
court would conclude that a university debit
card program which does not involve the
transfer of funds via written instruments is
subject to the Sale of Checks Act, Texas
Civil Statutes, Article 489d. It is also un-
likely that a court would conclude that a
university that offers a debit card program
among its many and various activities en-
gages in banking.

Private universities are authorized to oper-
ate debit card programs, provided that the
programs are consistent with the educa-
tional mission set forth in their corporate
charters and do not violate the Sale of
Checks Act or constitute unauthorized
banking. Although we have found no statute
which expressly authorizes a state univer-
sity to operate a debit card program, we
believe that it is likely that a court would
probably constrie the broad powers of a
board of regents to impliedly authorize a
state university do to so.

TRD-9504364

DM-330 (RQ-696). Request from Honor-
able Clyde Alexander, Chair, Committee on
Transportation, Texas House of Repre-
sentatives, P.O. Box 2910, Austin, Texas
78768-2910, Whether a statutorily man-
dated sign furnished by a towing company
to a parking facility constitutes "anything of
value” in contravention of Texas Civil Stat-
utes, Article 6701g-2, and a related ques-
tion.

Summary of Opinion. A sign of the sort
required to be posted at a parking facility by
Texas Civil Statutes, Article 6701g-2, is a
thing of value for the purposes of §8 and §9
of that statute. The responsibility for post-
ing such a sign rests, pursuant to §3 and §4
of the statute, on the owner of the parking
facility concerned, rather than upon the
towing company.

TRD-9504365

DM-331 (RQ-644). Request from Honor-
able David H. Cain, Texas State Senate,
P.O. Box 12068, Austin, Texas 78711, con-
cerning whether a city’s expenditures of
community development block grant funds
are subject to state competitive bidding
laws.

Summary of Opinion. Expenditures by a
city of Federal Community Development
Block Grant Funds on "contracts” exceed-
ing the threshold amounts set out in the
state’s municipal competitive bidding laws
and not falling within any of the exceptions
to the bidding requirements set out there or
elsewhere in state law are subject to com-
petitive bidding.

TRD-9504366

DM-332 (RQ-724). Request from Honor-
able Kenny Marchant, Chair, Committee on
Investments and Banking, Texas House of
Representatives, P.O. Box 2910, Austin,
Texas 78768-2910, concerning whether cer-
tain subordinated debt of a pawnshop must
be included in the calculation of net assets
for purposes of determining eligibility for a
pawnshop license under the Texas Pawn-
shop Act, Texas Civil Statutes, Title 79,
Chapter 51.

Summary of Opinion. Assuming that un-
der a subordination agreement, a bank for-
feits its security priority as well as any
rights it may have as an unsecured creditor
to current assets of a pawnshop-borrower in
the amount of $150,000, a subordination
agreement would not render the pawnshop's
current assets unavailable for use in the
pawnshop business. Accordingly, debt that
is subject to a lender's subordination agree-
ment generally 1s not an applicable liability
for the purpose of calculating the pawn-
shop's net assets under Texas Civil Statutes,
Article 5069-50.02(g).

TRD-9504367

DM-333 (RQ-750). Request from Honor-
able Mike Driscoll, Harris County Attorney,

1001 Preston, Suite 634, Houston, Texas
77002-1891, concerning Harris County
Sheriff’s authority to call up reserve deputy
sheriffs to provide security personnel to
separate governmental or private entities,
and related questions.

Summary of Opinion. Local Government
Code, §85.004, which generally empowers
a commissioners court to authorize the sher-
iff to appointment reserve deputies and to
call them "into service if the sheriff consid-
ers it necessary to have additional cfficers
to preserve the peace and enforce the law,”
does not in itself authorize the Harris
County Sheriff to call a reserve deputy sher-
iff into service for the purpose of providing
security personnel to a separate governmen-
tal or private entity that will pay the depu-
ties on an employee or independent contrac-
tor basis.

TRD-9504368

DM-334 (RQ-728). Request from Honor-
able D. August Boto, Cooke County Attor-
ney, 3rd Floor, Courthouse, Gainesville,
Texas 76240, concerning whether a victim
of delinquent conduct by a child may be a
person having a "legitimate interest in the
proceeding” for purposes of §51.14(a)(4) of
the Family Code, and related questions.

Summary of Opinion. In some circum-
stances the public policy in favor of com-
pensating property owners for the malicious
destruction of their property may justify a
juvenile court’s determination that a victim
of vandalism seeking access to court files
and records under §51.14(a)(4) of the Fam-
ily Code for use in a civil action for dam-
ages caused by the vandalism is a "person .
. . having a legitimate interest”" in a pro-
ceeding adjudicating a child to have en-
gaged in delinquent conduct or conduct in-
dicating a need for supervision.

The provision in §51.14(a) that the "files
and records of a juvenile court . . . are open
to inspection only by [the persons and enti-
ties set forth in subsection (a)}" means that
only those persons and entities may inspect
juvenile files and records, not that those
persons and entities may only inspect juve-
nile files and records. A grant of access to
records under §51. 14(a)(4) does not in-
clude permission to copy the records unless
the public interest requires that the re-
questor have copies.

TRD-9504369

DM-335 (RQ-722). Request from Honor-
able Warren Chisum, Chair, Committee on
Environmental Regulation, Texas of House
of Representatives, P.O. Box 2061, Pampa,
Texas 79066-2061, concerning whether an
entity that contracts with an independent
school district to provide educational ser-
vices to the district under Education Code,
§23.34 must comply with various statutory
requirements imposed on school districts.
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Summary of Opinion. Education Code,
§23.34 which permits school districts to
contract with public or private entities to
provide educational services, does not re-
lieve school districts that enter into such
contracts from complying with statutory re-
quirements applicable to school districts.
School districts must ensure compliance
with statutory requirements when contract-
ing with other entities under §23.34.

TRD-9504370

DM-336 (RQ-748). Request from Bruce A.
Levy, M.D., ] D, Executive Director, Texas
State Board of Medical Examiners, PO.
Box 149134, Austin, Texas 78714-9134,
concerning whether the Texas State Board
of Acupuncture Examiners may promulgate
a rule authorizing acupuncturists to hold
themselves out as "doctor,” "Oriental Medi-
cal Doctor.” or "O.M D.” and related ques-
tions

Summary of Opinion. Subchapter F of the
Medical Practice Act, Texas Civil Statutes,
Article 4495b, authorizes the Texas State
Board of Acupuncture Examiners to recom-
mend to the Texas State Board of Medical
Examiners rules authorizing acupuncturists
to use certamn titles Conversely, the board
may recommend a rule  limiting
acupuncturists’ use of such titles Of course,
pursuant to §6.11(a)(7) of the Medical Prac-
tice Act, the Texas State Board of Acupunc-
ture Examiners may not recommend to the
Texas State Board of Medical Examiners a
rule authorizing an acupuncturist to use the
title "physician” or "surgeon" or a combina-
tion or dervative of those terms, nor may
the board recommend a rule that is contrary
to other law Likewise, if, regardless of
whether the board promulgates rules ap-
proving or limiting the titles an
acupuncturist may use, an acupuncturist
may not select a designation that contra-
venes Article 4459b, §6.11(a)(7) or any
other law

A healing art practitioner's proper use of
the title "doctor” under §4 of the Healing
Art Identification Act, Texas Civil Statutes,
Article 4590e, does not constitute a viola-
tion of Texas Civil Statutes, Article 4512p,
§4. An acupuncturist may use the title "doc-
tor" in accordance with §4 of the Healing
Art Identification Act. However, the board
may not recommend to the Texas State
Board of Medical Exammners a rule regard-
ing an acupuncturist's use of the title “doc-
tor.”

Whether an acupuncturist's use of the titles
"Oriental Medical Doctor” and "O.M.D."
would mislead or tend to deceive the public
50 as to violate Article 4512p, §4, for exam-
ple, §4(b)(5), is a question involving the
determination of fact issues. The board
may, of course, recommend to the Texas
Board of Medical Examiners a rule limiting

acupuncturists’ use of the titles "Oriental
Medical Doctor” and "O.M.D."

TRD-9504371

DM-337 (RQ-624). Request from Honor-
able Sonya Letson, Potter County Attorney,
303 Courthouse, Amarillo, Texas 79101,
concerning whether Local Government
Code. §157.002 authorizes a county to pro-
vide medical coverage for district officers
and related questions.

Summary of Opinion. Local Government
Code. §157.002(a)(2) does not prohibit a
county from phasing out its provision of
medical coverage to district officers by cov-
ering only those district officers who hold
office as of a certain date. Unless a suspect
class is wnvolved, such a plan violates the
equal protection clause of the 14th Amend-
ment to the United States Constitution only
if the county commissioners court lacks a
legitimate purpose for phasing out medical
coverage for district officers in this way and
if the commissioners court’s belief that dis-
tingwishing between incumbent and new
office-holders will promote that purpose is
unreasonable.

Termunating medical coverage under
§157.002(a)(2) for all district officers on a
certain date violates the Americans with
Disabilities Act, 42 U. S.C. Chapter 126,
only if the termination discriminates on the
basts of disability against a qualified indi-
vidual.

TRD-9504372

DM-338 (RQ-342). Request from Honor-
able Tim Curry, Criminal District Attorney,
Justice Center, 401 West Belknap, Fort
Worth, Texas 76196-0201, concerning
whether an expanded county civil service
system established under Local Government
Code, §158.007 covers sheriff's and consta-
ble’s deputies when the sheriff's department
has not established a separate civil service
system under Chapter 158, subchapter B,
and whether a county civil service system
has authority to adopt subpoena power.

Summary of Opinion. In a county whose
sheriff’s department has not established a
separate civil service system under
subchapter B of Local Government Code,
Chapter 158 a county civil service system
resulting from an expansion election under
Local Government Code, §158.007 does in-
clude deputy sheriffs and deputy constables.

Local Government Code, §158.009 does not
authorize a county civil service commission
to endow itself with subpoena power by its
own rule.

TRD-9504373

¢ 4 ¢
Requests for Opinions

(RQ-780). Request from The Honorable
Daniel C. Rice, District Attorney, 9th Judi-
cial District, 301 North Thompson, Suite

106. Conroe. Texas 77301-2824 concerning
scope of the Open Records Act. Govern-
ment Code, Chapter 552, applicable to par-
ticular information held by a district attor-
ney.

(RQ-781). Request from Susan Smith,
Texas Education Agency, 1701 North Con-
gress Avenue, Austin, Texas 78701-1494
concerning whether an independent school
district may purchase, lease, rent, or use, for
the purpose of transporting students, buses
and other motor vehicles that do not meet
federal standards. and related questions.

(RQ-782). Request from William G.
Bumett, P.E., Executive Director, Texas
Department of Transportation, 125 East
11th Street, Austin, Texas 78701-2483 con-
cerning whether revenues recovered by the
State of Texas as o1l and gas royalties
should be credited to the State Highway
Fund.

(RQ-783). Request from Dr. Ann Dixon,
Superintendent,  Somerset  Independent
School District, P.O. Box 278, Somerset,
Texas 78069, concerning whether the Open
Records Act applies to documentation of
official communications and activities oc-
curring at the workplace, where the docu-
mentation was prepared by a public em-
ployee on his or her own time for purposes
of defending against possible allegations of
wrongdoing and is being kept at the em-
ployee's residence.

(RQ-784). Request from Honorable
Kenneth H. Ashworth, Commissioner,
Texas Higher Education Coordinating
Board, P.O. Box 12788, Austin, Texas
78711, concerning whether the Coordinat-
ing Board is required to issue a partial
release of a student loan judgment lien on
real property which the judgment debtor
claims as a homestead, and related ques-
tions

(RQ-785). Request from Honorable David
Sibley, Chair, Economic Development
Committee, P.O. Box 12068, Austin, Texas
78711 concerning whether a partial redis-
tricting constitutes a “reapportionment”
pursuant to Article II, section 3, of the
Texas Constitution, and related questions.

(RQ-786). Request from David W. Myers,
Executive Director, Texas Commission for
the Blind, P.O. Box 12904, Austin, Texas
78711, concerning use of an interpreter for
deaf and hearing-impaired persons in
administative and judicial proceedings.

(RQ-787). Request from Ray Farabee, Vice
Chancellor and General Counsel, The Uni-
versity of Texas System, 201 West Seventy
Street, Austin, Texas 78701-2981, concern-
ing meaning of the term "The Cold War" in
Education Code, §54.203, for purposes of
exempting veterans from payment of tuition
and fees at a state institution of higher
education.
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(RQ-788). Request from Linda Young, Ex-
ecutive Director, Texas Automobile Theft
Prevention Authority, 4000 Jackson Ave-
nue, Austin, Texas 78779-0001. concerning
whether the Texas Automobile Theft Pre-
vention Authority (ATPA) may grant to an
insurance company a refund from the auto-
mobile theft prevention fund.

(RQ-789). Request from Honorable Doyle
Willis, Chair, Select Committee on Veter-
ans Affairs, Texas House of Repre-
sentatives, P.0. Box 2910, Austinn, Texas
78768-2910, concerning whether police of-
ficers of a home rule city must be "sworn
in" every two years,

(RQ-790). Request from Robert L. Dillard,
I, Nichols, Jackson, Dillard, Hager &
Smith, LL.P.. 1800 Lincoln Plaza, 500
North Akard, Dallas, Texas 75201, duty of
governmental body to timely inform this
office of changed circumstances when rais-
ing Government Code, §552.103.

(RQ-791). Request from Carole Wayland,
Acting Midland County Auditor, Midland
County, 200 West Wall, Midland, Texas
79701, concerning whether a county attor-
ney’s "hot check fund” is subject to review
by the county auditor.

(RQ-792). Request from David R. Smith,
M.D., Commissioner, Texas Department of
Health, 1100 West 4%h Street, Austin,

Texas 78756-3199 concerning whether
Family Code. §14.52(d) which requires bid-
ders on state contracts to file sworn state-
ments regarding child support obligations,
is applicable to medicaid providers which
operate in Texas.

(RQ-793). Request from Commissioner
Rick Perry, Texas Department of Agricul-
ture, P.O. Box 12847, Austin, Texas 78711,
concerning authority of the Texas Depart-
ment of Agriculture to implement a field
citation program for assessment of adminis-
trative penalties.

TRD-9504330
¢ L 4 *
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TExas ETHICS

@ L OMMISSIO

The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code. Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070. (512)

463-5800.

Texas Ethics Commission
Advisory Opinion Requests

AOR-288 The Ethics Commission has been
asked to consider the following questions:
1. Notwithstanding the specific language of
Chapter 305, Government Code, may a
lobby registrant pay for the lodging and
travel of a spouse who is a member or
staffer of the legislative or executive
branch? If the answer is "yes," are there any
filing requirements associated with the
lodging and transportation expenditures? 2
Similarly, may a lobby registrant pay for
the lodging and travel of a person with
whom the lobbyist is engaged in a personal
relationship (long-term friendship or roman-
tic) who is a member or staffer of the
legislative or executive branch? If the an-
swer is "yes." are there any filing require-
ments associated with the lodging and trans-
portation expenditures?

AOR-289 The Texas Ethics Commission
has been asked to consider whether a candi-
date may reimbursement himself for politi-
cal expenditures made from personal funds
if the candidate reported a loan to himself
rather than reporting the expenditures on
Schedule G of the filing form.

Issued in Austin, Texas, on April 6, 1995.

TRD-9504172 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: April 6, 1995
¢ ¢

¢
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Before an agency may permanently adopt a new or amended section or repeal an existing section. a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 13. CULTURAL
RESOURCES

Part 1. Texas State Library
and Archives
Commission

Chapter 1. Library
Development

Library Services Construction
Act Annual Program and
Long Range Plan

» 13 TAC §121

The Texas State Library and Archives Com-
mission proposes an amendment to §1.21,
concerning the federal Library Services and
Construction Act Long Range Plan and An-
nual Program. The documents describe the
types of financial assistance and services
available to libraries and systems of libraries
and the qualifications and procedures for re-
ceiving, administering and reporting on these
funds. The Commission proposes to adopt
fong range plans for fiscal years 1994-1939
and annual programs for fiscal years 1994,
1995, and 1996 by reference.

Edward Seidenberg, Director, Library Devel-
opment Division, has delermined that there
will be fiscal implications as a result of admin-
istering or enforcing this section. The effect
on state government for the first five-year
period the rule will be in effect will be the
following estimated increases in revenue: in
1994: $413,879; in 1995: $434,131; in 1996
$465,122; in 1997: $414,255; in 1998.
$425,000. The effect on local government for
the first five-year period the rule will be in
effect will be the following eslimated in-
creases in revenue: in 1994: $6,639,347; in
1995: $6,746,193; in 1996: $7, 052,104; in
1997: $7,102,971; in 1998: $7,075,000.

Mr. Seidenberg also has determined that for
each year of the first five years the rule as
proposed is in effect, the public benefit antici-
pated as a result of enforcing the rule as
proposed will be enhanced library services
through the addition of library materials to
public library collections; continuing education
for library staff, interlibrary loan services for
public, academic, and special libraries; con-
struction of new public libraries; and renova-

tion of existing public libraries There will be
no effect on small businesses. There will be
no eccnomic cost to persons who are re-
quired to comply with the rule as proposed.

Comments may be submitted to Edward
Seidenberg, Library Development Division,
Texas State Library, Box 12927, Austin,
Texas 78711-2927, within 30 days of publica-
tion in the Texas Ragister.

The amendment is proposed under Govern-
ment Code, §441.009, that provides Texas
State Library and Archives Commission with
the authority to adopt a state plan for improv-
ing library services in Texas.

Government Code §441.009 is affected by
the proposed amendment.

§1.21. Library Services and Construction
Act Application for Federal Funding. The
Texas State Library and Archives Commis-
sion adopts by reference the Library Ser-
vices and Construction Act Annual
Program, 1994, the Library Services and
Construction Act Annual Program, 1995,
and the Library Services and Construc-
tion Act Annual Program, 1996 [1993],
and Long Range Plan 1994-1997, Long
Range Plan 1994-1997 (amended July
1994),- and Long Range Plan 1996-1999
[1992-1995 (revised July 1992)]). Copies
may be obtained from the Library Develop-
ment Division of the Texas State Library,
P.O. Box 12927, Austin Texas 78711.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on Apri 10, 1995

TRD-9504327 Raymond Hitt
Assistant State Librarian
Texas State Library and

Archves Commission

Earliest possible date of adoption. May 19,
1995

For further information, please call. (512)
463-5460

¢ ¢ ¢

TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad
Commission of Texas

Chapter 3. Oil and Gas
Division

Conservation Rules and Regu-
lations

* 16 TAC §3.14

The Railroad Commission of Texas proposes
an amendment to §3.14, concerning well
plugging. Adoption of the proposed amend-
ment will reduce the regulatory burden on
operators of wells more than 25 years old by
permitting operators 1o conduct certain types
of casing integnty tests without prior notice or
approval from the district office. Specifically,
flud level tests would no longer require prior
notice or approval fram the district office and
the results could be filed directly with the
commission in Austin, The amendment will
also reduce from three days 1o two days, the
amoun! of nolice that an operator must give
the district office before running an annual
mechanical integrity test

Rita E. Percival, systems analyst for the Oil
and Gas Dwision, has determined that for
each year of the first five-year period the rule
is in effect, there will be no fiscal implications
for state or focal government as a result of
enforcing or administering the rule

Jeffrey T Pender, hearings examiner, Legal
Dwvision, has determined that the public will
beneitt because the amendment will encour-
age comphlance with Rule 14 thereby reduc-
ing the likelihood that old, inactive wells will
cause pollution of surface or subsurface wa-
ter There will be no effect on small
businegsses There is no anticipated econornic
cost to persons who are required o comply
with the section as proposed.

Comments on the proposal may be submitted
to Jeft Pender, Hearings Examiner, Legal
Dwision-Oil and Gas Section, Railroad Com-
mission of Texas, P.O. Box 12967, Austin,
Texas 78711-2967 The deadiine for filing
comments 1s 30 days after publication in the
Texas Register The docket number of this
proposed rule amendment 1s 20-0200438.
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The amendment is proposed pursuant to the
Nalural Resources Code, Title 3, §91.101,
Chapters 85, 89, and 91 that provide the
Railroad Commission with authority to pre-
vent pollution and determine plugging respon-
sibility.

The following are the codes that is affected
by this rule: Texas Natwal Resources Code,
§91.101.

§3.14. Plugging.
(a) (No change)

(b) Plugging: commencement of
operations, extensions, and responsibility.

(1) (No change.)

(2) Plugging operations on each
dry or inactive well must be commenced
within a period of one year after drilling or
operations cease and shall proceed with due
diligence until completed. For good cause, a
reasonable extension of time in which to
start the plugging operations may be
granted pursuant to the following proce-
dures.

(A)-(D) (No change.)

(E) All wells more than 25
years old that become inactive and subject
to the provisions of this paragraph shall be
pluged or tested annually to determine
whether the well poses a potential threat of
harm to natural resources, including surface
and subsurface water, oil and gas. In gen-
eral, a test is a sufficient test for purposes of
this subparagraph. However, the commis-
sion or its delegate may require alternate
methods of testing, and more frequent tests,
if it is necessary to ensure the well does not
pose a potential threat of harm to natural
resources. Wells that are returned to contin-
uous production, as evidenced by three con-
secutive months of production, within a
year after the well becomes inactive need
not be tested. Alternate methods of testing
may be approved by the commission or its
delegate by written application and upon a
showing that such a test will provide infor-
mation sufficient to determine that the well
does not pose a threat to natural resources.
No test other than a fluid level test shall
be conducted without prior approval from
the district office. The district office shall
be notified at least two [three] days before
any test other than a fluid level [the] test
is conducted. Mechanical Integrity [The]
test results shall be filed with the district
office and fluid level test results shall be
filed with the commission in Austin. Test
results shall be filed[,] on a commission-
approved form, within 30 days of the com-
pletion of the test. Fluid level tests shall be
conducted on an annual basis according to
the following schedule.

(i)-(iv) (No change.)

(F) As of January 1, 1997,
all wells that are, or become, both more
than 25 years old and inactive for more than
ten years, shall be tested for mechanical
integrity so long as the well remains inac-
tive. Such tests shall be conducted every
five years. However, the commission or its
delegate may require that a well undergo a
mechanical integrity test more frequently
than every five years if conditions indicate
that more frequent testing is necessary to
prevent the threat of harm to natural re-
sources. A hydraulic pressure test is a suffi-
cient mechanical integrity test for purposes
of this section. Alternate methods of testing
for mechanical integrity may be approved
by the commission or its delegate upon
written application and a showing that such
alternate method of testing will provide in-
formation sufficient to determine that the
casing is sound and not subject to leakage.
No test shall be conducted without prior
approval from the district office. The dis-
trict office shall be notified at least two
[three] days before the test is conducted.
The test results shall be filed with the dis-
trict office, on a commission-approved
form, within 30 days of the completion of
the test. Wells for which mechanical integ-
rity tests are conducted pursuant to this
subparagraph are not subject to the annual
test requirements of subparagraph (E) of
this paragraph.

(3) (No change.)
c)-() (No change.)

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 7, 1995.

TRD-9504269 Mary Ross McDonald
Assistant Director, Legal
Division, Gas
Utllities/LP Gas
Railroad Commission of
Texas

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
463-7008

L 4 ¢ L4

Subchapter AA. Rail Safety

e 16 TAC §§5.611-5.618, 5.620.
5.621, and 5.625

(Editor's note. The text of the following sections
proposed for repeal will not be published. The
sections may be evamined in the offices of the
Railioad Cowmuission of Tevas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Railroad Commission of Texas proposes
the repeal of Subchapter AA, §§5.611-5.618,
5.620, 5621, and 5.625, concerning clear-
ances of structures over and alongside rail-

way  fracks, reports of railroad
accidents/incidents, raikoad safety require-
ments, right to inspect railroad property, en-
forcement of raivoad safety requirements,
reporting/filing requirements, safety equip-
ment, wayside delector map, list or chan,
visual obstructions at public grade crossings,
severability clause, and hazardous materials
veporting requirements. This proposal is
made in order 1o provide for the reorganiza-
tion of the Commission’s Chapter 5 rules into
concise subchapters and to allow adoption of
new §§5.601 and 5.603-5.620 within new
Subchapter H concerning vehicle storage fa-
cilities; the proposal of which was published
in the February 7, 1995, issue of the Texas
Register (20 TexReg 867).

Jackye Greenlee, assistant director-central
operations, Transportation/Gas Utilities Divi-
sion, has determined that for the first five-
year period the repeal is in efect there will be
no fiscal implications for state or local govern-
ments as the result of the proposed repeals.

Craig H. Smith, assistant director-transporta-
tion section, Legal Division has determined
that for each of the first five years the pro-
posed repeals are in effect the public banefit
anticipated will be better organized rules that
will enable more efficient use. There is no
anticipated cost of compliance for small
businesses. There is no anticipated economic
cost to persons who are required 10 comply
with the repeals as proposed.

Comments may be submitted to Craig H.
Smith, assistant director, Transportation Sec-
tion, Legal Division, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711.
Comments will be accepled for 30 days after
publication in the Texas Ragister.

The repeals are proposed under Texas Civil
Statutes, Tille 112 Articles 6259, et seq,
which authorize the commission 1o prescribe
rules and regulations for the safe operation of
rairoads in this state.

The following articles are affected by these
repeals: §§5.611-5.618, 5. 620, 5.621, and
5.625, Texas Civil Statutes, Title 112, Articles
6259, et seq.

§5.611. Clearances of Structures Over and
Alongside Railway Tracks.

§5.612. Reports of Railroad Accidents/Inci-
dents.

§5.613. Ruailroad Safety Requircments.
§5.614. Right to Inspect Railroad Property.

§5.615. Enforcement of Railroad Safety Re-
quirements.

§5.616. Reporting/Filing Requirements.
§5.617. Safety Equipment.

§5.618. Wayside Detector Map, List or
Chant.
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§5.620. Visual Obstructions at Public
Grade Crossings.

§5.621. Severability Clause.

§5.625. Hazardous Materials Reporting Re-
quirements.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995.

TRD-9504504 Mary Ross McDonald

Assistant Diractor, Legal
Division-Gas
Utilities/LP Gas

Rallroad Commission of

Texas

Earliest possible date of adoption. May 19,
1995

For further information, please call: (512)
463-7094

¢ ¢ ¢

Subchapter J. Rail Safety
e 16 TAC §§5.801-5.811

The Rairoad Commission of Texas proposes
new §§5.801-5.811, concerning clearances of
structures over and alongside railway tracks,
reports of raikoad accidents/incidents, rail-
road safely requirements, right to inspect rail-
road property, enforcement of railroad safety
requirements, reporting/ffiling requirements,
safety equipment, wayside detector map, list
or chan, visual obstructions at public grade
crossings, severability clause, and hazardous
malerials reporling requirements. The pro-
posed rules are substantially the same rules
as those previously contaned in §§5.611-
5.618, and 5.625. This proposal will allow the
adoption of new §5.601 and §5. 603-5.620,
within a new Subchapter H, concerning vehi-
cle storage facilities, the proposal of which
was published in the February 7, 1995, issue
of the Texas Register (20 TexReg 867).

Jackye Greenlee, assistant dwector-central
operations, Transportation/Gas Utilities Divi-
sion, has determined that for each year of the
first five-year period the proposed sections
will be in effect, there will be no fiscal implica-
tions for state or local government as a resuit
of enforcing the sections.

Craig H. Smith, assistant director-transporia-
tion section, Legal Division, has determined
for each year of the first five years the pro-
posed sections are in effect the public benefit
anticipated as a result ot the proposed rules
will be greater ease of use and thus greater
compliance by reorganizing the commission’s
rules into a concise subchapter for each cate-
gory. There is no anlicipated cost to small
businesses as a result of enforcing the sec-
tions as proposed. There is no anticipated
cost to persons required to comply with the
proposed sections because the requirements

_are already contained in §§5. 611-5.618,
5620, 5.621 and 5.625.

Comments may be submitted to Craig H.
Smith, assistant director, Transportation Sec-
tion, Legal Division, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711.
Comments will be accepted for 30 days after
publication in the Texas Register.

The new sections are proposed under Texas
Cuwil Statutes, Title 112, Articles 6259, et seq
which authorize the commission to prescribe
rules and regulations for the safe operation of
railroads in this state.

The following is the article that is affecled by
the proposed sections: Texas Civil Statutes,
Tile 112, Adicles 6259, ef seq.

§5.801. Clearances of Structures Over und
Alongside Ruilway Tracks

(a) Mail cranes, turn tables, cattle
guards, icing racks and coal chutes. Mail
cranes, turn tables, cattle guards, icing
racks, and coal chutes shall be exempt from
provisions of the Texas Clearance Law,
Texas Civil Statutes, Article 6559(a)-(f).

(b) Water cranes and oil cranes.
Present standards for water cranes and oil
cranes may be maintained as refers to the
respective railway companies with a mini-
mum clearance of seven feet from center
line of tract.

(c) Through truss
bridges

and girder

(1) The minimum horizontal
clearance 1n bridges shall be seven feet six
inches from the center line of the track,
over a distance between a point four feet
above the top of rail and a point 17 feet
above the top of the rail.

(2) Upper diagonal bracing tn
bridges shall not encroach within a line
extending from a point seven feet six inches
from center line of track at a height of 17
feet above top of rail to a point three feet
from center line of track, at a height of 22
feet above top of rail.

(3) Lower diagonal bracing in
bridges and walkway railings on bridges
shall not encroach within a line extending
from a point seven feet six inches outside of
center line of track at a height of four feet
above top of rail to a point five feet nine
inches outside of center line of track at top
of rail elevation.

(d) Switch
plants.

stands interlocking

(1) The minimum horizontal
clearance for switch stands and dwarf sig-
nals, two feet six inches or less above top of
rail, shall be five feet six inches from center
of track.

(2) Interlocking apparatus not

exceeding six inches above top of rail shall -

have a minimum horizontal clearance from
center of track of four feet.

(e) Passenger train sheds and plat-

form. Passenger train sheds where only pas-
senger equipment is handled are exempted.
The minimum horizontal clearance between
the center line of track and passenger sta-
tion platform, one foot or less in height
above top of rail, shall be four feet six
inches.

(f) Round house and shop building
doors. The provisions of the Texas Clear-
ance Law, Texas Civil Statutes, Article
6559(a)-(f), shall not apply to engine houses
or buildings into which locomotives or cars
are moved for terminal inspection, attention
or repairs.

(g) Stock yards and loading chutes.
Minimum horizontal clearance for stock
yards and loading chutes shall be six feet
six inches, except where such structures are
constructed on main line tracks.

§5.802. Reports of Railroud Accidentslinci-
dents.

(a) Each railroad shall promptly
furmish the Commission with a copy of each
accident/incident report filed with the Fede-
ral Railroad Administration pursuant to 49
Code of Federal Regulations §225, within
30 days after expiration of the month during
which the accident/incident occurred. Only
copies of reports which concern acci-
dentsfincidents occurring in the State of
Texas should be filed with the Commission.

(b) A railroad must report immedi-
ately by telephone to the Commission at
(512) 463-6788, whenever it learns of the
occurrence of any collision, derailment, fire,
explosion, act of God, or other event occur-
ring in the State of Texas and involving
operation of railroad on-track equipment
(standing or moving) which:

(1) results in the death of any
railroad passenger or railroad employee;

(2) results in the death or injury
of two or more persons;

(3) involves a passenger train;
or

(4) involves a commodity classi-
fied as a hazardous material under 49 Code
of Federal Regulations Part 172.

(c) Each report filed pursuant to
subsection (b) of this section must state the:

(1) name of the railroad;

(2) name, title and telephone
number of the individual making the report;

(3) time, date, and location of
accidentfincident;

(4) circumstances of the acci-
dent/incident;

(5) number of persons killed or
injured; and

(6) name of hazardous commod-
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ity or commodities involved.

§5.803. Railroad Sdfety Requirements.

(a) Governing statutes. Railroads
operating within the State of Texas are sub-
Ject to safety requirements contained in or
adopted pursuant to the following statutes:

(1) the Federal Railroad Safety
Act of 1970, as amended (45 United States
Code §§421, 431-441);

(2) the Safety Appliance Acts,
as amended (45 United States Code §§1-
16).

(3) the Locomotive Inspection
Act, as amended (45 United States Code
§§22-34);

(4) the Signal Inspection Act, as
amended (49 United States Code §26);

(5) the Accident Reports Act.
as amended (45 United States Code §§38-
42),

(6) the Hours of Service Act, as
amended (45 United States Code §§61-
64b); and

(7) the Hazardous Materials
Transportation Act, as amended (49 United
States Code, §180! et seq)[Texas Civil Stat-
utes, Article 6444, et seql

(8) Texas Civil Statutes, Article
6448a; and

(9) Texas Civil Statutes, Article
6492a.

{b) Federal regulations adopted by
reference. The following federal railroad
safety requirements as they exist on Sep-
tember 30, 1985, are hereby adopted as the
minimum railroad safety requirements of
the Railroad Commission of Texas, and all
railroads operating within the State of Texas
shall be governed thereby:

(1) track safety standards codi-
fied at 49 Code of Federal Regulations, Part
213,

(2) rules, standards. and instruc-
tions for railroad signal systems codified at
49 Code of Fcderal Regulations, Part 236;

(3) freight car safety standards
codified at 49 Code of Federal Regulations,
Part 215;

(4) safety glazing standards cod-
ified at 49 Code of Federal Regulations,
Part 223;

(5) locomotive safety standards
codified at 49 Code of Federal Regulations,
Part 229,

(6) safety appliance standards
codified at 49 Code of Federal Regulations,
Part 231,

(7) power brake standards codi-
fied at 49 Code of Federal Regulations Part
232;

(8)  federal operating practice
regulations codified at 49 Code of Federal
Regulations, Parts 217, 218, 220, 221, 225,
and 228;

(9)  transportation workplace
drug testing programs codified at 49 Code
of Federal Regulations, Part 40;

(10) bridge-worker safety stan-
dards codified at 49 Code of Federal Regu-
lations, Part 214,

(11) control of alcohol and drug
use codified at 49 Code of Federal Regula-
tions, Part 219;

(12) qualifications and certifica-
tion of locomotive engineers codified at 49
Code of Federal Regulations, Part 240; and

(13) hazardous materials regula-
tions codified at 49 Code of Federal Regu-
lations, Parts 171-179.

§5.804. Right to Inspect Railroad Proper-
ty. Authorized personnel of the Railroad
Commission of Texas shall have the right to
enter onto the property of any railroad oper-
ating within the State of Texas for the pur-
pose  of  conducting  inspections,
investigations, and surveillance of railroad
track, facilities, equipment, records, and op-
erations in order to determine the railroad's
compliance with relevant safety require-
ments. Any such inspection, investigation,
or surveillance shall be conducted at a rea-
sonable time and in a reasonable manner,

§5.805. Enforcement of Railroad Safety Re-
quirements.

(a)  Federal enforcement action.
The director of transportation may refer vio-
lations of railroad safety requirements
adopted under §5.803(b) of this title (relat-
ing to Railroad Safety Requirements) to the
Federal Railroad Administration (FRA)
with a recommendation that the FRA seek
either imposition of civil penalties or an
injunction against further railroad safety vi-
olations, or both

(b) State enforcement action. The
Commission may, through the attorney gen-
eral of Texas, bring an action in any court
of competent jurisdiction and proper venue
seeking either imposition of a civil penalty
or an injunction, or both, against violation
of a railroad safety regulation or order is-
sued under the provisions of Texas Civil
Statutes, Article 6448a. The Commission
may also, through the attorney general of
Texas, bring an action in the United States
district court for the judicial district in
which the violation occurred or in which the
defendant has its principal executive office
seeking either imposition of a civil penalty
or an injunction, or both, against violation
of a railroad safety violation adopted under
the provisions of §5.803(b) of this title (re-

lating to Railroad Safety Requirements), if
the director of transportation has requested
such action and the FRA has failed to take
timely action on a request. Federal Railroad
Administration action on a request that it
seek to impose a civil penalty is timely if,
within 60 days after receipt of the request,
FRA has either assessed a civil penalty or
determined, in writing, that no violation has
occurred. Federal Railroad Administration
action on a request that it seek an injunction
against further violation of a rail safety
requirement is timely if, within 15 days
after receipt of the request, the FRA has
referred the matter to the United States at-
torney general for institution of litigation,
has undertaken other enforcement action, or
has determined, in writing, that no violation
has occurred.

§5.806. Reporting/Filing Requirements.

(a) Each railroad corporation shall
file with the Commission:

(1) acopy of monthly reports of
excess service filed with the Federal Rail-
road Administration pursuant to 49 Federal
Code of Regulations 228.19. Initial filings
shall be made within 30 days after the
calendar month in which the instance oc-
curs;

(2) a copy of its program for
periodic conduct of operational tests and
inspections filed with the Federal Railroad
Administration pursuant to 49 Code of Fe-
deral Regulations 217.9. Initial filings shall
be made within 30 days after the effective
date of this requirement. Each amendment
to a railroad’s program for periodic conduct
of operational tests and inspections shall be
filed within 30 days after it is issued,

(3) a copy of its program for
periodic instruction of its employees filed
with the Federal Railroad Administraticn
pursuant to 49 Code of Federal Regulations
217.11. Initial filings shall be made within
30 days after the effective date of this re-
quirement. Each amendment to a railroad’s
program for periodic instruction of its em-
ployees shall be filed within 30 days after it
is issued; and

(4) its code of operating rules,
timetables, and timetable special instruc-
tions as follows.

(A) The operating rules,
timetables, and timetable special instruc-
tions shall be filed with the Commission not
later than 30 days after the effective date of
this requiremeat.

(B) Each amendment to a
railroad’s code of operating rules, each new
timetable, and each new timetable special
instruction shall be filed with the Commis-
sion within 30 days after it is issued.
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(b) Filings required by subsection
(a)(1)-(3) of this section may include only
information pertaining to railroad operations
conducted in the State of Texas.

(c) Filings required by this section
shall be filed with the Railroad Commission
of Texas, Transportation/Gas Utilities Divi-
sion, P.O. Box 12967, Austin, Texas 78711.

§5.807. Sdafety Equipment. Each railroad
corporation shall provide and maintain a
first aid kit and an operable fire extin-
guisher in a plainly designated, accessible
location on each of its cabooses

§5.808. Wayside Detector Map. List or
Chart.

(a) Each railroad corporation shall
file and maintain a map, list or chart with
the Commission indicating the current loca-
tions within the State of Texas of the fol-
lowing wayside detectors:

(1) hot box indicators;

(2) dragging equipment detec-
tors,

(3) high water indicators;
(4)  shifted load detectors; and
(5) other wayside detectors.

(b) If the line of the railroad or the
locations of the wayside detectors are
changed, maps, lists, or charts of the new
line or wayside detectors must be filed with
the Commission.

(c) Filings required by this section
shall be filed with the Railroad Commission
of Texas, Transportation Division, P.O. Box
12967, Austin, Texas 78711.

§5.809. Visual Obstructions
Grade Crossings.

at  Public

(a) The following words or terms,
when used in this subsection, shall have the
following meanings, unless the context indi-
cates otherwise,

(1)  Unprotected public grade
crossing-A crossing or intersection of rail-
road track by a publicly maintained road or
highway at which there are no electronic
devices (such as flashers or gates) to pro-
vide an active warning to motorist of the
approach of a train to the crossing.

(2)  Vegetation-Grass, bushes,
shrubbery, and trees having a trunk diame-
ter of six inches or less.

(b) No railroad corporation shall
cause or allow trains, railway cars, or
equipment to stand less than 250 feet from
the centerline of any unprotected public
grade crossing unless a closer distance can-
not be avoided.

(c) At unprotected public grade
crossings, each railroad corporation shall
control vegetation on its right-of-way (ex-
cept for the roadbed and areas immediately
adjacent thereto) for a distance of 250 feet
each way from the centerline of said
crossings so that vegetation does not block
the vehicular highway traffic’s view of ap-
proaching trains. The 250 feet shall be mea-
sured from the point where the centerline of
the railroad crosses the centerline of the
public road. Where the subject right-of-way
is fenced, this section shall be deemed com-
plied with if vegetation is controlled up to
two feet from said fence.

(d) At unprotected public grade
crossings, each railroad corporation shall
keep its right-of-way clear of unnecessary
permanent obstructions, such as billboards
and signs which are not authorized by the
railroad and which are not required for the
safe operation of the railroad, for a distance
of 250 feet each way from said crossing so
that the obstructions do not block the vehic-
ular highway traffic’s view of approaching
trains. Billboards and signs which are le-
gally permitted by the state or a political
subdivision are not unnecessary permanent
obstructions, so long as they do not block
the vehicular highway traffic’s view of ap-
proaching trains. Permanent buildings, such
as warehouses and equipment facilities,
which existed prior to the effective date of
this section are exempted from the require-
ments of this subsection. The 250 feet shall
be measured from the point where the cen-
terline of the railroad crosses the centerline
of the public road.

(e) Railroad corporations shall have
three months from the effective date of this
section to bring their effected grade
crossing rights-of-way into compliance with
subsections (c) and (d) of this section.

(f) A railroag corporation may ap-
ply for a variance from the requirements of
subsections (c) and (d) of this section on a
form to be prescribed by the Commission.
Such application shall be governed by the
general and special rules of practice and
procedure before the Railroad Commission
of Texas, as they may be from time to time
amended. The Commission may approve
such application for good cause shown.

§5.810. Severability Clause. If any part or
application of these regulations is held in-
valid, the remainder of these regulations or
of its applications to other situations or
persons shall not be affected.

§5.811. Hazardous Materials Reporting Re-
quirements.

(a) Policy. It is the policy of the
Railroad Commission of Texas to provide
information regarding the type and quantity
of hazardous materials transported within

the state to local emergency planning agen-
cies in areas containing reported railroad
operations. It is also commission policy to
collect such information in order for the
commission to more efficiently allocate
hazardous materials inspection resources.
To accomplish these policies, each railroad
company that transports a hazardous mate-
rial through the state is required to adhere to
certain reporting requirements relating to
the transportation of hazardous materials.

(b) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Emergency management
program-An emergency management pro-
gram established under the Government
Code, Chapter 418, Subchapter E.

(2) Hazardous material-Any
substance transported by railroad which is
included within the requirements of the
railcar placarding regulations adopted by
the federal Departmeri of Transportation
and published in Code of Federal Regula-
tions, Title 49.

(3) Railroad line segment-A
length of railroad line over which hazardous
materials are transported between two or
more municipalities within the state which
are also identified as stations on a current
railroad timetable. A line segment will ter-
minate at the nearest municipality where the
frequency of cars- per-year transporting
hazardous materials changes from one cate-
gory, as defined in subsection (c)(5)(B) of
this section, to another.

(4) Reporting year-Calendar
year (January 1-December 31) preceding
the year the report is to be submitted.

(c) Reporting requirements. A rail-
road company that transports hazardous ma-
terials in or through the state is required to
file the following information with the com-
mission:

(1) acopy of the report of each
hazardous materials incident occurring
within the State of Texas that the railroad
company files with the federal Department
of Transportation in accordance with 49
Code of Federal Regulations §171.116;

(2) a map delineating the geo-
graphical limits of the railroad company
operating divisions or districts and the prin-
cipal operating officer for the railroad com-
pany in each operating division or district in
the state;

(3) a primary and secondary
telephone number, which are manned 24
hours per day, for the railroad company
dispatcher responsible for train operations
in each operating division or district in the
state,

(4) the name and address of the
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railroad company employee in charge of
managing hazardous materials transporta-
tion for the railroad company; and

(5) a list of each type of hazard-
ous material (sorted by hazard class, quan-
tity. and peak density season) transported
over each railroad line segment owned,
leased. or operated by the railroad company
in the state during the reporting year

(A) The type of hazardous
material transported will be identified by
hazard class as defined by 49 Code of Fede-
ral Regulations §173 or 40 Code of Federal
Regulations §262 and will further be classi-
fied as either being transported by loaded
rail car, residue rail car, trailer-on-flat
car/container-on-flat car/intermodal portable
tank (TOFC/COFC/IMPT shipments), or
mixed loads transported by trailer-on-flat
car/container-on-flat car

(B) The quantity of hazard-
ous materials transported will be classified
into the following five categories depending
on the number of shipments of hazardous
materials transported in a year:

(1) more than 10,000
cars-per-year,

(n) 5.001 to 10,000 cars-
per-year,

(i) 1,001 to 5,000 cars-
per-year,

(iv) 501 to 1,000 cars-
per-year;

(v) 51 to 500 ars-per-
year,

(vi) one to 50 cars-per-
year,

(C) Peak density season shall
be defined as that portion of the calendar
year in which the preponderance of the
year's total shipments occurred. There may
be no obvious peak density season for all
hazard classes. The portions of the calendar
year are broken down as follows:

(i) spring-April-June;

(i1) summer-July-
September;

(iii) fall-October-
December;

(iv) winter-January-
March;

(v) N/A-No obvious peak
density season.

(D) Texas counties traversed
by each railroad line segment shall be iden-
tified.

(E) The applicable rairoad
operating division or district shall be identi-
fied for each railroad line segment. A rail-
road line segment shall not traverse more
than one railroad operating division or dis-
trict.

(d) Reporting dates. Reports re-
quired by subsection (c)(2-(5) of this sec-
tion shall be filed with the commission not
later than April I of each year.

(e) Effective dates. A railroad com-
pany required to file a report under this rule
shall file its first report not later than Apri
L, 1990, except:

(1) the requirements for report-
ing number of cars-per-year containing the
residue of a hazardous material will not
become effective until April 1, 1991;

(2) the requirement for reporting
numbers of trailer-on-flat car, container-on-
flat car, or intermodal portable tank ship-
ments will not become effective until April
1, 1991,

(3) the requirement for reporting
the peak density season of a hazard class
will not become effective until April 1,
1991,

() Forms. Reporting will be made
on a form or a facsimile thereof as pre-
scribed by the commission.

(g) Exceptions. If a railroad com-
pany seeks to be excepted from any of the
above requirements, a written application
must be made to the commission. Such
application shall be governed by the rules
contained in Subchapter I of this chapter
(relating to General and Special Rules of
Practice and Procedure), as they may be
from time to time amended. The commis-
sion may approve such application for ex-
ception for good cause shown., Any
exception granted by the commission shall
be valid for a period not to exceed two
years.

This agency hereby cerifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 11, 1995.

TRD-8504505 Mary Ross McDonald

Assistant Director, | egal
Division-Gas
Utilities/LP Gas

Railroad Commission of

Texas

Earliest possible date of adoption: May 19,
1995

For further information, please call- (512)
463-7094
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Chapter 7. Gas Utilities
Division

Substantive Rules

e 16 TAC §7.70, §7.81

The Railroad Commission of Texas proposes
amendments to §7.70, concerning minimum
safety standards and reguiations applicable
to natural gas pipelne facilities and natural
gas transportation within the state of Texas;
and §7.81, relating to the transportation of
hazardous liquids within the state. By these
amendments, the commission proposes to
adopt by reference new rules recently issued
by the Department of Transportation in 49
Code of Federal Regulations (CFR), Parts
192 and 195, concerning natural gas and
hazardous hquids pipeline salety rules. The
commission also proposes to adopt by refer-
ence, 49 CFR, Part 193, concerning federal
safety standards for liquified natural gas facili-
ties.

A new federal rule, which applies to both 49
CFR, Parts 192 and 195, concerns the new
requirements for operation and maintenance
procedural manuals. This new federal rule
requires natural gas operators to prepare
more detalled manuals and to review and
update their manuals each calendar year
This federal rule now also requires both natu-
ral gas and hazardous liquids pipeline opera-
tors to prepare and follow procedures to
safeguard personnel from the hazards asso-
ciated with the unsafe accumulation of vapor
or gas in excavated trenches

An amended rule is found in 49 CFR, Part
195. Previously, all steel hazardous liquid
pipelines operating at less than 20% of speci-
fied minimum yield strength (SMYS) were
exempt from the hazardous liquid pipeline
safety regulations. The amended rule re-
moves the percent SMYS exemption and ex-
tends the hazardous liquid pipeline safety
regulations to all pipelines that transpornt
highly volatile liquids, ali pipelines or pipeline
segments in populated areas, and all pipe-
iines or pipeline segments in navigable water-
ways regardiess of their maximum operating
pressure.

Part 193 of 49 CFR contains the federal regu-
lations for liqufied natural gas (LNG) facili-
ties. The commission has not previously
adopted these federal regulations because of
the absence of LNG facilities in Texas. Last
year an LNG facility was built in Texas; there-
fore, there 1s need for state regulation of LNG
facilities. The federal regulations proposed to
be adopted by reference cover the siting,
design, construction, equipment, operations,
maintenance, personnel qualifications and
training, and security.

Mary L. McDaniel, P.E., manager of the pipe-
line safety section, Transportation/Gas Utili-
ties Division, has determined that for the first
five-year period the sections are in effect
there will be fiscal implications for state gov-
ernment as a result oi enforcing or adminis-
tering the seclions. The fiscal implications will
result from the need for increased inspactions
of newly-written operations and maintenance
manuals and of additional pipelines that will
be within the commission’s jurisdiction. How-
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ever, Ms McDaniel has determined that the
net fiscal implications for state government
will be zero because the tunds used for en-
forcing the sections will come from current
funds, and no new employees will be hired.

Ms. McDaniel has further determined that for
the first five-year period the sections are in
eifect there will be fiscal implications for focal
government The fiscal implications will be for
those municipalities that operate and main-
fain natural gas distribution systems in the
state. The cost will be incurred for the devel-
opment of new operations and maintenance
manuals. The fiscal implications for these
municipalities cannol be determined because
they will be different for each one and will
vary with the size of the municipally-owned
natural gas distribution systems.

Ms. McDaniel also has determined that for
each year of the first five years the sections
are in effect the public beneftt anticipated as a
resuft of enforcing the sections will be en-
hanced public safety and increased aware-
ness of safely requirements in the
transportation of natural gas, carbon dioxide,
and hazardous liquids. The anticipated eco-
nomic cost to persons who are required to
comply with the proposed sections will result
from the development of new operations and
maintenance manuals and from bringing the
newly jurisdictional pipelines into compliance
with the hazardous liquid pipeline safety regu-
lations. The cost of compliance with these
sections will be the same for small and large
businesses, but the cost cannot be deter-
mined because it will depend on the number,
size, and length of pipelines in operation at
the time the rule takes effect.

Comments on the proposal may be submitted
to Mary McDaniel, P.E., Manager, Pipeline
Safety Section, Transportation/Gas Ulilities
Division, Railroad Commission of Texas, P.O.
Box 12967, Austin, Texas 78711-2967. Com-
ments will be accepted for 30 days atter pub-
lication in the Texas Register

The amendments are proposed under Texas
Civil Statutes, Article 6053-1, which authorize
the commission to adopt safety standards
and practices applicable to the transportation
of gas and all gas pipeline facilities within
Texas to the maximum degrees permissible
under, and to take any other requisite action
in accordance with, the Natural Gas Pipeline
Safely Act of 1968, §5(a), 49 United States
Code Annotated, §1674(a) (West 1968 and
Supplement 1995).

The amendments are also proposed under
the Texas Natural Resources Code,
§§117.001-117.101, which authorizes the
commission to regulate the pipeline transpor-
tation of hazardous Iquids and facilities re-
lated thereto under, and to take any other
requisite action in accordance with, the Haz-
ardous Liquid Pipeline Safety Act of 1979,
§205, 49 United States Code Annotated,
§2004 (West Supplement 1995.)

The foliowing are the statutes, articles, and
codes affected by the proposed amend-
ments-Texas Civil Statutes, Article 6053-1;
Texas Natural Resources Code, §§117.001-
117.101; Natural Gas Pipeline Safety Act of
1968, 49 United States Code Annotated,
§1674(a); and Hazardous Liquid Pipeline

Safety Act of 1979, 49 United States Code
Annotated, §2004.

§7.70 General and Definitions

(a) Minimum safety standards. All
gas pipeline facilities and the transportation
of gas within this state, except those facili-
ties and that transportation of gas which are
subject to exclusive federal jurisdiction un-
der the Natural Gas Pipeline Safety Act [of
1968], 49 United States Code Annotated,
§§60101 [1674(a)] et seq, shall be designed.
constructed, maintained, and operated in ac-
cordance with the Minimum Safety Stan-
dards for Natural Gas, 49 Code of Federal
Regulations (CFR), Part 192, and Liquified
Natural Gas Facilities, 49 CFR, Part 193,
and the Control of Drug Use 1n Natural
Gas, Liquefied Natural Gas, and Hazardous
Liquid Pipeline Operations, 49 CFR, Part
199, with amendments, effective February
11, 1995 [August 8, 1994], and with the
additional regulations set out in this section

(b)-(k) (No change))

§7.81. Safety Regulations Adopted. The
Commission adopts by specific reference
the provisions (except as modified herein or
hereafter) established by the United States
Secretary of Transportation under the Pipe-
line Safety Act of 1979 (Public Law
96-129) and set forth in 49 CFR, Part 195,
Regulations For Transportation of Hazard-
ous Liquids by Pipeline, and 49 CFR, Part
199, Control of Drug Use in Natural Gas,
Liquefied Natural Gas, and Hazardous Lig-
uid Pipeline Operations, effective February
11, 1995 [August 8, 1994]. Nothing in this
section shall prevent the Commission, after
notice and hearing, from prescribing more
stringent standards in individual situations
Any documents or parts of documents in-
corporated by reference into these rules
shall be a part of these rules as if set out in
full.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995.

TRD-9504441 Mary Ross McDonald

Assistant Director, Legal
Dwvision, Gas
Utilties/LP Gas

Railroad Commission of
Texas

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
463-7008
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TITLE 19. EDUCATION

Part 1I. Texas Education
Agency

Chapter 75. Curriculum

Subchapter G. Other Provi-
sions
o 19 TAC §75.175

The Texas Education Agency (TEA) pro-
poses new §75.175, concerning the Texas
Academy of Leadership in the Humanities.
The rule allows a secondary student selected
to attend the academy under the Texas Edu-
cation Code, Chapter 108, Subchapter E, to
enroll in the program at Lamar University-
Beaumont. It also sels out requirements con-
cerning granting credit for courses completed
through the academy.

Geoffrey Fletcher, acting executive deputy
commissioner for cumiculum, assessment
and professional development, has deter-
mined that for the first five-year period the
rule is in effect there will be no fiscal implica-
tions for state or local government as a result
of enforcing or administering the rule.

Mr. Fletcher and Criss Cloudt, executive as-
sociate commissioner for policy planning and
information management, have determined
that for each year of the first five years the
rule is in effect the public benefit anticipated
as a result of enforcing the rule will be that
students who qualify will be offered an accel-
erated academic program and may earn up to
two years of both college and high school
graduation credit. There will be no efiect on
small businesses There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted
to Criss Cloudt, Policy Planning and Informa-
tion Management, 1701 North Congress Ave-
nue, Austin, Texas 78701, (512) 463-9701.
All requests for a public hearing on the pro-
posed rule submitted under the Adminisira-
tive Procedure Act and the Texas Register
Act must be received by the commissioner of
education not more than 15 calendar days
after notice of a proposed change in the rule
has been published in the Texas Register.

The new rule is proposed under the Texas
Education Code, §21.117, which directs the
State Board of Education to adopt rules
allowing secondary school students selected
under the Texas Education Code, Chapter
108, Subchapter E, to enroll in the Texas
Academy of Leadership in the Humanities.

The new rule implements the Texas Educa-
tion Code, §21.117.

§75.175. Texus Academy of Leadership in
the Humanities.

(a) A secondary school student se-
lected under the Texas Education Code,
Chapter 108, Subchapter E, to attend the
Texas Academy of Leadership in the Hu-
mantties may enroll in the program at
Lamar University-Beaumont.
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(b) A school district shall grant
credit to a student who successfully com-
pletes the two-year program at the academy
according to the provisions of the Texas
Education Code, §21.117.

(c) If a student returns to a school
district before completing the program, the
district shall grant credit for any courses
successfully completed at the academy.

This agency hereby certfies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued in Austin, Texas, on April 10, 1995

TRD-9504297 Cnss Cloudt

Executive Associate
Commissioner, Policy
Planning and
Information
Management

Texas Education Agency

Earliest possible date of adoption® May 19,
1995

For further information, please call (512)
463-9701

¢ L4 L4
TITLE 22. EXAMINING
BOARDS

Part XXI. Texas State
Board of Examiners of
Psychologists

Chapter 461. General Rulings
o 22 TAC §461.4

(Editor' s note The 1ex1 of the following section
proposed for repeal will not be published  The
section mav be exarmned in the offices of the
Tevas State Board of Examiners of Psvchologists
o in the Tevas Register office, Room 245, James
Earl Rudder Buwilding, 1019 Birazos Streef,
Austin )

The Texas State Board of Examiners ot Psy-
chologists proposes the repeal of §461 4,
concerning Replacement of Certificate/Li-
cense The repeal 1s being proposed as the
Board 1s replacing the current rule with a rule
which more accurately reflects the Board's
requirements and professional standards

Rebecca E. Forkner, executive drector, has
determined that for the first five-year period
the repeal 1s in effect there will be no fiscal
implhcations for state or local government as
a result of enforcing or administering the re-
peal.

Ms Forkner also has determmned that for
each year of the first five years the repeal i1s
n effect the public benefit anticipated as a
result of enforcing the repeal will be that the
public will be better informed if cerlificands
and licensees will no longer have to adhere to
this rule There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed

Gomments an the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners ot Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The repeal is proposed under Texas Civil
Statutes, Aricle 4512¢, which provide the
Texas State Board of Examiners of Psycholo-
gists with the authority to make all rules, not
inconsistent with the Constitution and Laws of
this State, which are reasonably necessary
for the proper performance of its duties and
regulations of proceedings before it.

The proposed repeal does not aftect other
stalutes, articles, or codes.

§461.4 Replacement of Certificate/License

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Apnl 7, 1995

TRD-9504208 Rebecca E Forkner

Executive Director

Texas State Board of
Examinars of
Psychologists

Earliest possible date of adoption: May 19,
1995

For further information, please call. (512)
835-2036

¢ ¢ ¢

The Texas State Board of Examiners of Psy-
chologists proposes new §461 4, concerning
Replacement and Duplicate Centificates/Li-
censes The new rule is being proposed in
order to more accurately reflect the Board's
requirements and professional standards and
to allow for duplcate hcenses.

Rebecca E Forkner, executive director, has
determined that for the first five-year period
the section 1s in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion

Ms Forkner also has determined that for
each year of the first tive years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be to allow
those professtonals with more than one office
to have duplicate licenses at each location
where the professional may practice so that
the general public will be better informed of
the professional’s cerification/licensure.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed

Comments on the proposal may be submitted
1o Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The new rule is proposed under Texas Cwil
Statutes, Atticle 4512¢, which provide the
Texas State Board of Examiners of Psycholo-
gists with the authonty to make all rules, not
inconsistent with the Constitution and Laws of

this State, which are reasonably necessary
for the proper performance of its duties and
regulations ot proceedings before it.

The proposed new rule does not affect other
statutes, articles, or codes.

$461.4. Replacement and Duplicate Certifi-
catestLicenses.  Replacement and dupli-
cate certificates and licenses may be
obtained upon application and payment of
the appropriate fee.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 7, 1995,

TRD-9504209 Rebecca E Forkner

Executive Director
Texas State Board of
Examiners of
Psychologists

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
835-2036

¢ ¢ ¢
e 22 TAC §461.11

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§461.11, concerning Continuing Education.
The amendment is being proposed in order to
state the number of continuing education
hours that will be given for authoring a pub-
hished book, editing a book or wriiing a book
chapter and to include the necessity for a
Continuing Education Declaration Form to be
submitted with annual renewal forms from all
certificands/licensees.

Rebecca E. Forkner, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Forkner also has determined that for
each year of the first five years the section is
in effect the public beneft anticipated as a
result of enforcing the section will be to en-
sure that all certificands/licensees are aware
of the exact number of continuing education
hours awarded in specific areas and to en-
swre that the informaton submitted by
certificands/licensees to comply with the con-
tinuing education requirement is uniform,
thereby making it easier to understand by the
general public There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Janice C Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The amendment is proposed under Texas
Cwil Statutes, Article 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
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not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it.

The proposed amendment does not affect
other statutes, articles, or codes.

§461.11. Continuing Education.

(a) Requirements. All
certificands/licensees of the Board are obli-
gated to continue their professional educa-
tion beyond the years of formal degree
related training. Each certificand/licensee is
required to obtain 12 hours of continuing
education credits per year. These 12 hours
must be received from programs as detailed
in paragraphs (1) and (2) of this subsection
with a minimum of four hours of continuing
education received from a formal continu-
ing education program as defined in para-
graph (1) of this subsection.

(1) (No change.)

(2) Other Continuing Education
Experiences. The Board will accept a maxi-
mum of eight hours of continuing education
received from the five categories of con-
tinuing education experiences found in this
paragraph. The categories of continuing ed-
ucation experiences and the number of
hours of continuing education for each cate-
gory are as follows.

(A) (No change)

(B) Workshops,  seminars
and courses. [Registered attendance] Atten-
dance at relevant non-accredited work-
shops, seminars or academic courses.
Number of actual attendance hours.

(C) Publications. [Books, ar-
ticles] Articles published by applicant in
relevant professional books, journals, or pe-
riodicals. Three hours in a non-refereed
journal; six hours in a refereed journal.
Books authored or c¢o-authored and pub-
lished by a publishing company-unine
hours. Editing a book or writing a book
chapter-six hours.

(D)-(E) (No change.)
(3) (No change.)
(b) (No change.)

(c) Documentation. The Board will
accept as documentation of continuing edu-
cation:

(1) (No change.)

(2) for hours received from
other continuing education experiences (see
subsection (a)(2) of this section) documen-
tation [a registration receipt] from the
workshop, seminar, course and/or meeting

will be required; the table of contents or the
article in its entirety will be required for
publications/presentations.

(d) Audit.  Licensees/certificands
will sign and submit a completed Con-
tinuing Education Declaration Form with
the annual [a declaration on their] renewal
form specifying the continuing education
they received, [stating that they have met
the continuing education requirements, and
they] Licensees/certificands shall [will]
maintain continuing education records for
five years. The Board will audit 10% of
licensees/certificands each year for compli-
ance with the continuing education require-
ments. Upon receipt of an audit notification,
the requested compliance documentation
will be mailed to the Board’s office along
with the annual renewal notice and renewal
fees in order to renew and avoid non-
compliance penalties.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on April 7, 1995
TRD-9504210 Rebacca E Forkner
Executive Director
Texas State Board of

Examiners of
Psychologists

Earliest possible date of adoption: May 19,
1995

For further information, please call" (512)
835-2036

¢ 4 ¢
Chapter 463. Applications
* 22 TAC §463.6

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§463.6, concerning experience. The amend-
ment is being proposed in order to permit
interrupted, rather than continuous, super-
vised experience for good cause, to require
that schoo! psychologist trainees have an or-
ganized internship program, and to ensure
that supervised experience received from a
psychologist under an Agreed Board Order
shall not qualify as supervised experience for
ficensure purposes regardiess of the setfting.

Rebecca E. Forkner, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Forkner also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be to permit
otherwise qualified supervisees to count inter-
rupted supervision experience for good
cause, to guarantee that school psychologist
trainees have successfully completed an or-
ganized internship program, and to prohibit a
supervisee from oblaining supervisory experi-
ence from a psychologist under an Agreed
Board Order, thereby ensuring that the gen-
eral public receive quality psychological ser-
vices at the earliest possible date. There will

be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The amendment is proposed under Texas
Civil Statutes, Arlicle 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it

The proposed amendment does not atfect
other statutes, articles, or codes.

§463.6. Experience. Supervision may be
obtained only in a full-time or half-time
setting.

(1)-(4) (No change.)

(5 When supervised experi-
ence is interrupted, the Board may waive
in accordance with established Board
policy, upon a showing of good cause by
the supervisee, the requirement that the
supervised experience be completed in
consecutive months,

(6)I(5)] A rotating internship or-
ganized within a doctoral program is con-
sidered to be one placement.

(DI(6)] The experience require-
ment must be obtained after official enroll-
ment in a doctoral program.

(8)[(7)] At least one year of ex-
perience must be received after the doctoral
degree is officially conferred.

(9[(8)] All supervised exper:-
ence must be recetved from a psychologist
licensed at the time supervision is received.

(10){(9)] The supervising psy-
chologist must be trained in the area of
supervision provided to the supervisee.

(ID[(10)] No experience which
is obtained from a psychologist who is re-
lated within the second degree of affinity or
within the second degree by consanguinity
to the person may be considered for licen-
sure as a psychologist or licensure as a
psychological associate.

(12)[(11)] For applications for
licensure as a psychologist received after
August 31, 1995, one year of experience
must be an internship certified by the Direc-
tor of Internship Training and must be satis-
fied by either:

(A) The successful comple-
tion of an internship program accredited by
the American Psychological Association.
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(B) The successful comple-
tion of an orgamzed internship meeting the
following criteria

(1) An organized traming
program, in contrast to supervised experi-
ence or on-the-job trarning, 1s designed to
provide the intern with a planned, pro-
grammed sequence of training experiences.
The primary focus and purpose 1s assuring
breadth and quality of training

(11) The internship agency
had a clearly designated staff psychologist
who was responsible for the integrity and
quality of the training program and who
was actively licensed/certified by the State
Board of Examiners in Psychology and pre-
sent at the tramning facility for a minimum
of 20 hours a week.

(i) The internship
agency had two or more full-time equiva-
lent psychologists on the staff as primary
supervisors, at least one of whom was ac-
tively licensed as a psychologist by the
State Board of Examuners in Psychology.

(tv) Internship  supervi-
ston was provided by a staff member of the
internship agency or by an affiliate of that
agency who carried clinical responsibility
for the cases being supervised At least half
of the internship supervision was provided
by one or more psychologists.

(v) The internship pro-
vided training 1n a range of assessment and
intervention activities conducted directly
with patients/clients;

(vi) at least 25% of tran-
ee's time was in direct patient/client contact
(minimum 375 hours)

(vii) The internship in-
cluded a minimum of two hours per week
(regardless of whether the internship was
completed in one year or two) of regularl
scheduled formal, face-to-face individual
supervision. There must also have been at
least two additional hours per week 1n
learning activities such as case conferences
involving a case in which the intern was
actively involved, seminars dealing with
psychology issues; co-therapy with a staff
person including discussion; group supervi-
sion; additional individual supervision.

(vii) Training was post-
clerkship, post-practicum  and  post-
externship level.

(1x) The internship
agency had a mimmum of two full-time
equivalent interns at the internship level of
training during applicant's traiming period.

(x) The internship level
psychology trainees have titles such as "in-
tern”, "resident”, "fellow”, or other designa-

tion of trainee status

(x1) The internship
agency had a written statement or brochure
which described the goals and content of
the internship, stated clear expectations for
quantity and quality of trainee’s work and
was made available to prospective interns

(xii) A year of full-time
supervised experience is defined as a mini-
mum of 35 hours per week employment/ex-
perience in not less than 12 consecutive
calendar months m not more than two
placements. A year of half-time supervised
expernience 1s defined as a minimum of 20
hours per week employment/experience 1n
not less than 24 consecutive calendar
months in not more than two placements.
One calendar year from the beginning of ten
consecutive calendar months of employ-
ment/experience in a school district consti-
tutes one year of supervised experience

(x1ii) Consortia may be
created if they follow the guidelines of the
current American Psychological Association
Committee on Accreditation Handbook, or

(C) For School Psychologist
trainees, the successful completion of an
orgamzed [pre-doctoral] internship program
1n a school district meeting the following
criteria’

(1) The internship experi-
ence shall be provided at or near the end of
the formal tramming period

(i) The internship experi-
ence shall occur on a full-ime basis over a
period of one academic year, or on a half-
time basis over a period of two consecutive
academic years.

(i) The internship expe-
rience shall be consistent with a written
plan and shall meet the specific training
objectives of the program

(iv) The internship expe-
rience shall occur in a setting appropriate to
the specific tramning objectives of the pro-
gram.

(v) At least 600 clock
hours of the internship experience shall oc-
cur in a school setting and shall provide a
balanced exposure to regular and special
educational programs.

{(vi) The internship expe-
rience shall be provided appropriate recog-
nition through the awarding of academic
credit.

(vu) The internship expe-
rience shall occur under conditions of ap-
propriate supervision. Field-based
internship supervisors shall hold a valid cre-
dential as a school psychologist for tnat
portion of the internship that 1s in a school
setting. That portion of the internship which
appropriately may be 1n a non-school set-
ting shall require supervision by an appro-
priately credentialed psychologist.

(viii) Field-based intern-
ship supervisors shall be responsible for no
more than two interns at any given time
University internship supervisors shall be
responsible for no more than 12 interns at
any given time.

(ix) Field based intern-
ship supervisors shall provide at least two
hours per week of direct supervision for
each intern. University internship supervi-
sors shall maintain an ongoing relationship
with field-based internship supervisors and
shall provide at least one field-based contact
per semester with each intern,

(x) The internship place-
ment agency shall provide appropriate sup-
port for the internship experience which
shall include

(I) a written contrac-
tual agreement specifying the period of ap-
pointment and the terms of compensation;

(IM) a schedule of ap-
pointments consistent with that of agency
school psychologists (e.g. calendar, partici-
pation n 1n-service meetings, etc.);

() provision for par-
ticipation in continuing professional devel-
opment activities,

(V) expense reim-
bursement  consistent  with  policies
pertaining to agency school psychologists;

(V) an appropriate
work environment including adequate sup-
plies, materials, secretarial services, and of-
fice space,

(VD) release time for
internship supervisors; and

(VII) acommitment to
the internship as a training experience.

(xi) The internship expe-
rience shall be systematically evaluated in a
manner consistent with the specific training
objectives of the program.

(xi1) The internship expe-
rience shall be conducted in a manner con-

sistent with the current legal-ethical
standards of the profession.
(xiii) The internship

agency will have a minimum of two full-
time equivalent interns at the internship
level during the applicant’s training period.

(xiv) The internship
agency will have the availability of at least
two full-time equivalent psychologists as
primary supervisors, at least one of whom is
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employed full time at the agency and 1s a
school psychologist.

(xv) Consortta may be
created to meet the criteria in this section

(D) Individuals enrolled in
an Industrial/Organizational doctoral de-
gree program are exempt from this para-
graph of this section.

(13)[(12)] All applicants obtain-
ing experience for the purpose of certifica-
tion and licensure must adhere to the
Board’s supervision guidelines currently in
effect in §465.18 of this title (relating to
~Time Perod for Appealing a Decision) re-
gardless of setting.

(14)[(13)] Persons under super-
vision for the purpose of meeting the crite-
ria guidelines for defining supervised
experience in an organized health service
training program (see §469.2 of this title
(relating to Critenia for Health Service Pro-
vider in Psychology)) must adhere to para-
graph (12) {(L11)I(A) or (B) of this section,
relating to experience. Those individuals
who have not been trained under paragraph
(12) [(11)1(A) or (B) of this section are not
eligible to represent themselves as Health
Service Providers Those trained under
paragraph (12) [(11)](C) of this section
must practice only school psychology

(15)[(14)] Expernence received
from a psychologist while the psychologist
is practicing subject to [who 1s simulta-
neous under] an Agreed Board Order or
Board Order [of the Board] shall {does]
not, under any circumstances, qualify as
supervised experience for licensure pur-
poses regardless of the setting in which it
was received [for licensure consideration,
regardless of setting]. Psychologists who
become subject to an Agreed Board Or-
der or Board Order shall [The psycholo-
gist must] mmform all supervisees of the
Agreed Board Order or Board Order and
assist all [hisfher] supervisees in finding
appropriate alternate supervision.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty to
adopt.

Issued in Austin, Texas, on Aprl 7, 1995

TRD-9504211 Rebecca E Forkner

Executive Director

Texas State Board of
Examiners of

Psychologists

Earliest possible date of adoption. May 19,
1995

For further information, please call (512)
835-2036

¢ ¢ ¢

Chapter 465. Rules of Practice
e 22 TAC §465.34

The Texas State Board of Exammners of Psy-
chologists proposes an amendment t{o
§465 34, concerning Legal Actions reported
The amendment is being proposed in order 10
simplify the reporting requirements and fo al-
low additional explanation if the ficensee
and/or cerificand so desires

Rebecca £ Forkner, executive director, has
determined that for the first five-year pericd
the section is in effect there will be no fiscal
imphcations for state or local government as
a result of enforcing or administering the sec-
tion.

Ms Forkner also has determined that for
each year of the first five years the section 1s
in effect the public benefit anticipated as a
result of enforcing the section will be 1o en-
sure compliance with the reporting require-
ment and to better inform the public of the
nature of the action. There will be no effect on
small businesses There 1s no anticipated
economic cost to persons who are required to
comply with the secton as proposed

Comments on the proposal may be submitted
o Janice C Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Sutte 212, Austin, Texas 78758, (512)
835-2036

The amendment s proposed under Texas
Civil Statutes, Aricle 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of s du-
ties and regulations of proceedings before 1.

The proposed amendment does not affect
other statutes, articles, or codes

§465 34. Legal Actions Reported.  Any le-
gal action, civil or criminal 1n nature, taken
against the person or practice of a li-
censee and/or certificand [a licens-
ee/certificand and/for a licensee's practice of
psychology] must be reported to the
Board's office by sending a copy of the
initial pleadings to the Board within 20
days of the filing of such action with the
court. The licensee and/or certificand may
if desired submit any further documenta-
tion and/or a written explanation along
with a copy of the pleadings. [The initial
report will contain certified copies of the
documents filed in connection with the pro-
ceedings. A certified copy of documents
subsequently filed will be submutted within
20 days of filing.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority 1o
adopt.

Issued in Austin, Texas, on Apri 7, 1995.

TRD-9504212 Rebecca E Forkner
Executive Director
Texas State Board of
Examiners of
Psychologists

Earliest possible date of adoptton May 19,
1995

For further information, please call' (512)
835-2036

24 ¢ ¢
Chapter 466. Procedure

e 22 TAC §466.2

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§466.2, concerning Defintions The amend-
ment is being proposed in order to correct
and add to the defintions so that they more
closely follow the Board's procedure and use
of terms

Rebecca E Forkner, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms Forkner also has determined that for
each year of the first five years the section is
in effect the public beneft anticipated as a
resuft of enforcing the section rule will be to
better inform the public of the process by
which the Board conducts informal settle-
ments There will be no effect on small
businesses. There 1s no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036

The amendment is proposed under Texas
Cwvil Statutes, Article 4512¢c, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it

The proposed amendment does not affect
other statutes, articles, or codes.

§466.2 Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

[Chief clerk-The chief clerk of the
Board ]

Complainant-A party bringing a
complaint under the Act.

Complaint-An action ove: which
the Board has jurisdiction filed against
any individual who violates the Act
and/or Rules of the Board.

Respondent-An  individual |-
censed and/or certified by the Board
against whom a complaint is filed or any
non-licensee  and/or  certificand  over
whom the Board has jurisdiction and
against whom a complaint is filed.

Staff~-Any and all employees of the
Agency.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on April 7, 1995.

TRD-9504213 Rebecca E Forkner

Executive Director
Texas State Board of
Examiners of
Psychologists

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
835-2036

¢ 4 ¢
* 22 TAC §466.15

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§466.15, concerning Informal Disposition.
The amendment is being proposed in order to
more fully outline the procedure for informal
setilement conferences.

Rebecca E. Forkner, executive director, has
datermined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms Forkner also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result ot enforcing the section will be to better
inform the public of the process by which the
Board conducts informal settlemants. There
will be no effect on small businesses. There
i€ no anticipated economic cost to persons
who are required to comply wilh the section
as proposed.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The amendment is proposed under Texas
Civil Statutes, Article 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it.

The proposed amendment does not atect
other slatules, aricles, or codes.

§466.15. Informal Disposition.

(a) Pursuant to the Act, §25C and
the Administrative Procedure Act, Govern-
ment Code, §2001.054 and §2001.56, infor-
mal disposition of any case arising from a
complaint  against a licensee or
certificand or matter, including an appli-
cation for licensure or certification, [com-
plaint or matter] relating to the Act [or of
any contested case] may be made by stipu-
lation, agreed settlement, consent order, de-
fault or any other disposition not
precluded by law [or default].

(b) In the event that the staff de-
termines that there are not grounds to
establish a violation of the Act, the mat-
ter shall be referred to the Complaint
Review Committee for disposition. [A
psychologist assigned by the chair to assist
in complaints review may determine that
the public interest might be served by at-
tempting to resolve a complaint or other
matter pending before the Board through an
informal settlement conference prior to a
formal disciplinary proceeding. In that
event, the matter shall be set by the chief
clerk for an informal séttiement confer-
ence.]

(c) Any complaint against a li-
censee or certificand (the Respondent)
which is not referred to the Complaints
Review Committee for disposition shall
be set for an informal settlement confer-
ence before the Disciplinary Review
Panel. If the Respondent declines te par-
ticipate in the informal setilement, the
complaint shall be set for a formal hear-
ing before the State Office of Administra-
tive Hearings. [In the event the consulting
psychologist determines that a violation of
the Act does not exist, the matier shall be
referred to the Complaints Review Commit-
tee for disposition.]

(d) The following procedures shall
be followed in an informal settlement con-
ferencels] arising from a complaint.

(1) The Chair of the Disciplin-
ary Review Panel [One or more members
of the Board and/or representatives of the
Board] shall conduct the settlement confer-
ence [as the Board's representative, one of
which shall be a licensed psychologist.] In
the absence of the Chair, the members of
the panel shall designate a member of the
panel to act as chair by consensus.

(2)-3) (No change.)

(4) Al [The] settlement confer-
ences [conference] shall be informal. The
[and will not follow the] procedures [pro-
cedure] established elsewhere in this chap-
ter, portions, of the Administrative
Procedure Act concerning [for] contested
cases [or follow], and the Texas Rules of
Civil Evidence shall not apply. The li-
censee or certificate holder (the Respon-
dent) and the complaining witness (the
Complainant) [, his or her representative,
representatives of the Board and Board staff
and legal counsel] may personally or
through a representative present [ques-
tion] witnesses, make relevant statements,
present affidavits, letters, reports, and rele-
vant [or] statements of persons not in atten-
dance and may present such other
information as may be appropriate for the
Board’s consideration during the confer-
ence,

(5) The Panel [Board’s repre-
sentative] may call upon the Board’s attor-

ney at any time for assistance in conducting
the settlement conference and upon the
Staff at any time for information to assist
it in conducting the settlement confer-
euce. The Panel and the Board’s attorney
[and] may question any person in atten-
dance. The Respondent and Complainant
[Bach participant in the settlement confer-
ence] shall both have the [an] opportunity
to make a statement.

(6) Nothing in this rule shall
be construed to waive any legal privileges
held by the Board. [The Board's repre-
sentative shall prohibit or limit access to the
Board's investigative file and attorney work
product to the licensee, certificate holder or
complainant.]

(7) The Panel may take any
and all steps necessary to ensure the con-
fidentiality of the informal settlement
conference. [The Board's representative
shall exclude from the settlement confer-
ence all persons except witnesses during
their testimony, the licensee or certificate
holder, the licensee’s or certificase holder’s
representative, Board members and Board
staff.)

(8) At the conclusion of the set-
tlement conference, the Panet [Board's rep-
resentative] may  mske  proposals
[recommendation’s] to the Respondent
and/or the Respondent’s Representative
for settlement of the complaint [licensee
or certificate holder for resolution of the
issues]. Such proposals [recommendations]
may include any disciplinary actions autho-
rized by the Act and Board rules. The
Panel may make any other reccmmenda-
tions that the Pamel deems to he appro-
priate.

(9) 1If a settlement proposal is
accepted by the Respondent, [The licensee
or certificate holder may either accept or
reject the settlement recommendations pro-
posed by the Board representative. An an
agreed order reflecting the settlement shall
be tendered to the Respondent and/or the
Respondent’s representative [drafted by
Board counsel as soon thereafter as is prac-
ticable and mailed, certified mail, return
receipt requested, to the licensee or certifi-
cate holder or his or her representative].
The Respondent (licensee or certificate
holder] shall have ten days from [after]
receipt of the offer [agreed order] to accept
[or reject] the Board’s offer [of settlement.
Notice of rejection shall be in writing].

(10)-(13) (No change.)

(e) Informal Settlement of Appli-
cation Disputes.

(1) If an applicant disputes the
decision of the Board concerning an ap-
plication for licensure or certification un-
der the Act, the matter shall be referred
to the Application Dispute Committee for
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an informal settlement conference. The
Committee shall be appointed by the
Chair of the Board and shall consist of a
psychologist member, a psychological as-
sociate member and a public member of
the Board.

(2) The Applicant shall be no-
tified in writing by certified mail of the
time, place and location of the informal
settlement conference. If the applicant
declines to attend or fails to appear, the
matter will be set for a contested hearing
before the State Office of Administrative
Hearings.

(3) The following procedure
will be followed in these informal settle-
ment conferences:

(A) The Chair of the Appli-
cation Dispute Committee shail conduct
the settlement conference. In the absence
of the Chair, the members of the Com-
mittee shall designate a member of the
panel to act as chair by conscnsus.

(B) All settlement confer-
ences shall be informal. The procedures
established elsewhere in this chapter,
portions of the Administrative Procedure
Act concerning contested cases, and the
Texas Rules of Civil Evidence shall not
apply. The Applicant, his or her repre-
sentative, representatives of the Board
and Board staff and legal counsel may
personally, or through a representative,
present witnesses, relevant statements,
present affidavits, letters, reports, and
relevant statements of persons not in at-
tendance and may present such other in-
formation as may be appropriate for the
Board’s consideration during the confer-
ence.

(C) The Committee may
call upen the Board's attorney at any
time for assistance in conducting the set-
tlement conference and upon the Staff at
any time for information to assist it in
conducting the settlement conference.
The Committee and the Board's attorney
may question any person in attendance.

(D) Nothing in this rule
shall be construed to waive any legal
privileges held by the Board.

(E) The Committee may
take any and all steps necessary to ensure
the confidentiality of the informal settle-
ment conference.

(F) At the conclusion of the
settlement conference, the Committee
may make whatever proposals and/or
recommendations that the Committee
finds to be appropriate.

(G) If the settlement pro-
posal is accepted by the Applicant, the
full Board shall either accept or reject
the Committee’s proposals and recom-
mendations for settlement,

(H) In the event that the
Applicant does not accept the settlement
or that the Board votes to reject the
settlement, the matter shall be set for a
contested case before the State Office of
Administrative Hearings.

This agency herdpy certifies that the proposal
has been reviewgd by legal counsel and
fourd to be withir\ the agency's authority to
adopt.

Issued in Austin, T&xas, on Apri 7, 1995.

TRD-9504214 Rybecca E. Forkner
Ex\cutive Director
Texis State Board of
“xaminers of
Fsychologists

Earliest possible date of,adoption: May 19,
1995 ‘

For further information, 6;‘ease call: (512)
835-2036

¢ ¢ ¢
Chapter 473. Fees

o 22 TAC §473.5

The Texas State Board of Examiners of Psy-
chologists proposes an amendment fo
§473.5, concerning Miscellaneous Fees. The
amendment is being proposed in order to
include those fees charged for duplcate cer-
tificates/licensees and those fees charged for
duplicate renewal permits and notices.

Rebecca E. Forkner, executive director, has
determined that for the first five-year period
the section s in effect thers will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion.

Ms. Forkner also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be to gen-
erate adequate funds to function efficiently
and to ensure that the Board has an ade-
quate cash balance to carry out the mandates
of the Psychologists’ Certification and Licens-
ing Act. There will be no effect on small
businesses. The anticipated economic cost to
persons who are required to comply with the
section as proposed will be in direct propor-
tion to the benefit received from the re-
quested duplicate certificate/license and/or
renewal permit and/or renewal notice.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas Stale Board of
Examiners of Psychologists, 9101 Burnet
Road, Suite 212, Austin, Texas 78758, (512)
835-2036.

The amendment is proposed under Texas
Civil Statutes, Article 4512¢, which provide
the Texas State Board of Examners of Psy-

chologists with the authorily to make ali rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it.

The proposed amendment does not affect
other statutes, articles, or codes.

§473.5. Miscellaneous Fees (Not refund-
able).

(a) Duplicate or Replacement {for
lost, destroyed or stolen] certificate or li-
cense-$25.

(b)-(Gj) (No change.)

(k) Cost of destroyed, lost or
stolen annual renewal permits-$10.

(I) Cost of a replacement renewal
notice-$10.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 7, 1995.

TRD-9504215 Rebecca E. Forkner

Executive Director

Texas State Board of
Examiners of

Psychologists

Earliest possible date of adoption: May 13,
1995

For further information, please call. (512)
835-2036

¢ ¢ ¢

Part XXXII. State Board
of Examiners for
Speech-Language
Pathology and
Audiology

Chapter 741. Speech-Language
Pathologists and Audiologists

The State Board of Examiners for Speech-
Language Pathology and Audiology (board)
proposes amendments to §7412 and
§741.87; repeal of existing §741 32; and new
§741.32, concerning extended recheck, a
30-day trial period following the sale of a
hearing instrument and hearing screening.
The amendments clarify the definitions of ex-
tended recheck following a hearing screening
and of the 30-day trial period so that the
purchaser of a hearing instrument will be al-
lowed to actually use the instrument for
30-days following purchase. The repeal is
proposed to allow for the adoption of a new
§741.32 which sets out the board's definition
of "hearing screening” for the purposes of
Texas Cwil Statutes, Article 4512j, §9(h) and
(k). The exact language of this section was
agreed upon during a meeting of the board,
representatives of the Texas Department of
Health hearing screening program, repre-
sentatives of the Texas Nurses Association
and representatives of the Texas School
Nurses Association. The only change made
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to the agreed-upon language was to use
ANSI-1989, instead of the ANSI-1969. The
board requests comments on several con-
cerns which may need to be addressed in the
final adoption of §74132. First, the board
anticipates defining "licensed professional” as
a licensed physician or licensed audiologrst.
Second, the board is considering revising
§741.32(b) to reference "two failures in one
ear or one failure in each ear”, instead of "two
failures in the same ear " Third, the board is
seeking suggestions on ambient noise levels
in hearing screening environments

Bernie Underwood, C.P.A., Chief of Staff, As-
sociateship for Health Care Quality and Stan-
dards, has determined that for the first five-
year penod the sections are in effect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istening the sections.

Ms. Underwood also has delermined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be to
clarify that the purchaser of a hearing instru-
ment will be allowed a full 30-day trial period
in which to actually use the instrument The
clarification 1s necessary to notify audiologists
and consumers what may be expected follow-
ing the purchase of a hearing instrument
Since an individual who sells hearing instru-
ments has been required by the Federal Food
and Drug Administration to provide a 30-day
tnal period for a number of years, there
should be no additional economic cost at this
time. The amendment to define extended re-
check sets out the procedures a hearing
screener must follow after failures of hearing
screening and recommendation for a profes-
sional evaluation. The new section which de-
fines hearing screening will allow the Texas
Department of Health and registered nurses
to resume hearing screening at 25 dB. There
is no anticipated cost to small businesses.
There will be no impact on local employment

Comments on the proposal may be submutted
to Dorothy Cawthon, State Board of Examin-
ers for Speech-Language Pathology and Au-
diology, 1100 West 49th Street, Austin, Texas
78756-3183, (512) 834-6627. Public com-
ments will be accepted ior 60 days after pub-
lication of the sections in the Texas Register

Subchapter A. Introduction
e 22 TAC §741.2

The amendment is proposed under Texas
Civil Statutes, Aricle 4512j, §5 and §9A,
which provide the State Board of Examiners
for Speech-Language Pathology and Audiol-
ogy with the authority to adopt rules neces-
sary to administer and enforce Article 4512j,
and to regulate licensees who fit and dis-
pense hearing instruments

The amendment affects Texas Civil Statutes,
Article 4512j. New §741.32 wili also affect the
Special Senses and Gommunication Disor-
ders Act, Health and Safety Code, Chapter
36, and Texas Civil Statutes, Article 4513 et
seq, relating to registered nurses.

§741.2. Definitions. 'The following words
and terms, when used in this chapter, shall

have the following meanings, unless the
context clearly indicates otherwise

Extended recheck-Starting at 40
dB and going down by 10 dB until no
response is obtained or until 20 dB is
reached and then up by 5 dB until a
response is obtained. The frequencies to
be evaluated are 500, 1,000, 2,000, and
4,000 hertz (Hz).

Thirty-day trial period-The pur-
chaser of a hearing instrument has pos-
session of an appropriately-fitted hearing
instrument for 2 total of 30 days.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.

Issued in Austin, Texas, on April 11, 1995.

TRD-9504463 Gene R Powers, Ph D
Chairperson
State Board of Examiners
for Speech-Language
Pathology and
Audiology

Proposed date of adoption: June 17, 1995

For further information, please call: (512)
458-7236

¢ ¢ L 4

Subchapter C. Testing Proce-
dures and Equipment
e 22 TAC §741.32

(Eduitor’s note The text of the following section
proposed for repeal will not be published. The
section may be evamined in the offices of the
State Board of Examiners for Speech-Language
Pathology and Auvdiology ot in the Tevas Regis-
ter office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Stieet, Austin.)

The repeal is proposed under Texas Civil
Statutes, Article 4512j, §5 and §9A, which
provide the State Board of Examiners for
Speech-Language Pathology and Audiology
with the authority to adopt rules necessary to
administer and enforce Article 4512j, and to
regulate licensees who fit and dispense hear-
ing instruments.

The proposed repeal affects Texas Civil Stat-
utes, Article 4512j. New §741. 32 will also
affect the Special Senses and Communica-
tion Disorders Act, Health and Safety Code,
Chapter 36, and Texas Civil Statutes, Article
4513 et seq, relating to registered nurses

§741.32. Hearing Screening.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995,

TRD-9504464 Gene R. Powers, PhD
Chairperson
State Board of Examiners
for Speech-Language
Pathology and
Audiology

Proposed date of adoption: June 17, {995

For further information, please call: (512)
458-7236

¢ ¢ ¢

The new section is proposed under Texas
Civil Statutes, Article 4512, §5 and §9A,
which provide the State Board of Examiners
for Speech-Language Pathology and Audiol-
ogy with the authority to adopt rules neces-
sary to administer and enforce Article 4512j,
and to regulate licensees who fit and dis-
pense hearing instruments

The proposed new section affects Texas Civil
Statutes, Article 4512j. New §741.32 will also
affect the Special Senses and Communica-
tion Disorders Act, Health and Safety Code,
Chapter 36, and Texas Civil Statutes, Article
4513 et seq, relating to registered nurses.

§741.32. Hearing Screening.

(a) Hearing screening 1s a manually
administered individual pure-tone air con-
duction screening with pass/fail results for
the purpose of rapidly identifying those per-
sons with possible hearing impairment
which has the potential of interfering with
communication. Hearing screening will be
conducted as follows: 25 dB HL (re ANSI-
1989) at the frequencies of 500. 1,000,
2,000, and 4,000 hertz (Hz). No response at
the screening level at any two frequencies
in either ear is the criterion for failure.

(b) Two failures in the same ear
would be followed with a second pure-tone
air conduction screening of the same fre-
quencies at 25 dB HL (re ANSI-1989)
within three to four weeks.

(c) If the second pure-tone air con-
duction screening described in subsection
(b) of this section is failed, a recommenda-
tion shall be made for a professional evalua-
tion of hearing by ari appropriately licensed
professional. If the person tested was a mi-
nor, the recommendation shall be made to a
parent or guardian. At that time an extended
recheck may be performed by the screener.

This agency hereby certifies that the proposal
has been reviewed by iegal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995,

TRD-9504465 Gene R. Powers, PhD.

Chalrperson

State Board ol Examinars
for Speech-Languago
Pathology and

Audiology
Proposed date of adoption: June 17, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢
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Subchapter F. Requirements
for Registration of Audiolo-
gists and Interns in Audiol-
ogy Who Fit and Dispense
Hearing Instruments

o 22 TAC §741.87

The amendment is propcsed under Texas
Civil Statutes, Article 4512j, §5 and §9A,
which provide the State Board of Examiners
for Speech-Language Pathology and Audiol-
ogy with the authorty to adopt rules neces-
sary to admmister and enforce Article 4512,
and to regyulate licensees who fit and dis-
pense hearing instruments

The amendment affects Texas Civil Statutes,
Article 4512j New §741.32 will also affect the
Special Senses and Communication Disor-
ders Act, Health and Satety Code, Chapier
36, and Texas Civil Statutes, Articles 4513 et
seq, relating to registered nurses

§741.87. Requirements for Registration of
Audiologists and Interns in Audiology who
Fit and Dispense Hearing Instruments

(a)-(f) (No change)

(g) An audiologist or intern in audi-
ology must comply with the following con-
cerning a 30-day trial period on every
hearing 1nstrument purchase.

(1) (No change)

(2) Any purchaser of a hearing
instrument shall be entitled to a refund of
the purchase price advanced by purchaser
for the hearing instrument, less the agreed-
upon amount associated with the trial
period, upon return of the instrument to the
licensee 1n good working order within the
30-day trial period {ending 30 days from the
date of delivery] Should the order be can-
celed by purchaser prior to the delivery of
the instrument, the licensee may retain the
agreed-upon charges and fees as specified
in the written contract. The purchaser shall
receive the refund due no later than the 30th
day after the date on which the purchaser
cancels the order or returns the hearing
instrument to the licensee

(h)-(i) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt
Issued in Austin, Texas, on Apri 11, 1995.
TRD-9504466 Gene R Powers, PhD
Chairperson
State Board of Examiners
for Speech-Language

Pathology and
Audiology

Proposed date of adoption. June 17, 1995

For further information, please call (512)
458-7236

¢ L 4 ¢

TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 289. Radiation Control

The Texas Department of Health (depart-
ment) proposes the repeal of existing
§289.111; and proposes new §289.201, con-
cerning the conirol of radiation The section
proposed for repeal adopts by reference Part
11, titled "General Provisions" of the Texas
Regulations for Control of Radiation (TRCR).
The proposed new section incorporates lan-
guage from Part 11 that has been re-written
in Texas Register formiat and covers general
provisions and adds requirements for persons
who inspect medical, podiatric medical, den-
fal, veterinary, and chiropractic efectronic
prodwis to have specialized training in the
design and use of the products The Bureau
of Radiation Control (BRC) has developed a
fraining curriculum for new x-ray inspectors
and a continuing educationfiraining curricu-
lum for current x-ray inspectors Also, a para-
graph was added to specify the subjects
covered in the cumiculum. These require-
ments are added in order to implement
House Bill 781, which states that the Board of
Health, by regulation, shall require this train-
ing for inspectors of electronic devices.

The repeal and new section are part of the
first phase in the process for converting exist-
ing sections that adopt by reference the vari-
ous parts of the TRCR to Texas Register
format.

Ruth E. McBurney, C.H.P., Director, Division
of Licensing, Registration and Standards, Bu-
reau of Radiation Control, has determined
that for the fust five-year period the sections
are in effect there will be no fiscal implications
for state or local government as a result of
enforcing or administering the sections.

Mrs. McBurney also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be to
ensure that persons performing inspections of
medical, podialric medical, dental, veterinary,
and chiropractic electronic products are
knowledgeable in the design and use of the
products through the establishment and
maintenance of training curriculum for new x-
ray inspectors and continuing educationftrain-
ing curriculum for current x-ray inspectors
There will be no impact on small businesses
and persons who are required to comply with
the sections No impact is anticipated on local
employment as a result of impiementing the
sections.

Comments on the proposal may be presented
in writing to Ruth E. McBurney, C. H.P., Di-
rector, Division of Licensing, Registration and
Standards, Bureau of Radiation Control,
Texas Department of Health, 1100 West 49th
Street, Auslin, Texas 78756-3189, (512)
834-6688. Public comments will be accepted
for 30 days following publication of these pro-
posed changes in the Texas Register. In ad-
dition, a public hearing will be held at 1-30
p m., Wednesday, May 17, 1995, in Confer-

ence Room N218, Texas Department of
Health, Bureau of Radiation Conwrol, located
at the Exchange Building, 8407 Wall Street,
Austin, Texas.

Texas Regulation for the Con-
trol of Radiation

o 25 TAC §289.111

(Editor’ s note. The text of the following section
proposed for 1epeal will not be published. The
sechion may be exanuned n the offices of the
Texas Department of Health o1 in the Teas
Register office, Room 245, James Earl Rudder
Building, 1919 Brazos Street, Austin)

The repeal is proposed under the Health and
Safety Code, Chapter 401, which provides
the Board of Health with the authority to adopt
rules and guidelines relating to the control of
radiation; and §12.001, which provides the
Buoard of Health with authority to adopt rules
to mplement every duty imposed by faw on
the board, the department, and the commis-
sioner of health.

The repeal affects the Health and Safety
Code, Chapter 401.

§289.111 General Provisions.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopl.

Issued in Austin, Texas, on April i1, 1995.

TRD-9504461 Susan K Steeg

General Counsel
Texas Department of
Health

Earfiest possible date of adoption: May 19,
1995

For further information, please call (512)
458-7236

¢ L4 ¢

General
e 25 TAC §289.201

The new section is proposed under the
Heatlth and Safety Code, Chapter 401, which
provides the Board of Health with the author-
ity to adopt rules and guidelines relating to
the control of radiation; and §12.001, which
provides the Board of Health with authority to
adopt rules to implement every duty imposed
by faw on the board, the department, and the
commissioner of health.

The new section affects the Health and
Satety Code, Chapter 401.

§289.201. General Provisions.

(a) Scope. Except as otherwise spe-
cifically provided, this section applies to all
persons who receive, possess, use, transfer,
or acquire any source of radiation, pro-
vided, however, that nothing in this section
shall apply to any person to the extent such
person is subject to regulation by the United
States Nuclear Regulatory Commission
(NRC) or to sources of radiation in the
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possession of federal agencies. Attention is
directed to the fact that regulation by the
state of source material, byproduct material,
and special nuclear material in quantities
not sufficient to form a critical mass is
subject to the provisions of the agreement
between the state and the NRC and to Part
150 of the commission’s regulations (1¢
Code of Federal Regulations (CFR), Part
150). Nothing in §289.113 of this title (re-
lating to Standards for Protection Against
Radiation), shall be interpreted as limiting
the intentional exposure of patients to radia-
tion for the purpose of medical diagnosis,
therapy, or research; provided, however,
that no radiation may be deliberately ap-
plied to human beings except by or under
the supervision of an individual authorized
by and licensed in accordance with Texas’
statutes to engage in the healing arts.

(b) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the text clearly indicates otherwise.

(1) Absorbed dose-The energy
imparted by ionizing radiation per unit mass
of irradiated material. The units of absorbed
dose are the gray (Gy) and the rad.

(2) Accelerator-produced mate-
rial-Any material made radiosctive by ex-
posing it to the radiation from a particle
accelerator.

(3) Act-Texas Radiation Con-
trol Act, Health and Safety Code, Chapter
401.

(4) Activity-The rate of disinte-
gration or transformation or decay of radio-
active material. The units of activity are the
becquerel (Bq) and the curie (Ci).

(5) Adult-An individual 18 or
more years of age.

(6) Agency-The Texas Depart-
ment of Health.

(7) Agreement state-Any state
with which the NRC has entered into an
effective agreement under Section 274 b. of
the Atomic Energy Act of 1954, as
amended (73 Stat. 689).

(8 Airborne radioactive materi-
al-Any radioactive material dispersed in the
air in the form of dusts, fumes, particulates,
mists, vapors, or gases.

(9) Airborne radioactivity
area~-A room, enclosure, or area in which
airborne radioactive materials exist in con-
centrations:

(A) in excess of the derived
air concentrations (DACs) specified in Ap-
pendix 21-B, Table I, Column 1 of Texas
Regulations for Control of Radiation
(TRCR) Part 21 as adopted by reference in
§289.113 of this title; or

(B) to such a degree that an
individual present in the area without respi-
ratory protective equipment could exceed,
during the hours an individual is present in
a week, an intake of 0.6% of the annual
limit on intake (ALI) or 12 DAC-hours.

(10) As low as is reasonably
achievable (ALARA)-Making every rea-
sonable effort to maintain exposures to radi-
ation as far below the dose limits in these
regulations as is practical, consistent with
the purpose for which the licensed or regis-
tered activity is undertaken, taking into ac-
count the state of technology, the
economics of improvements in relation to
the state of technology, the economics of
improvements in relation to benefits to the
public health and safety, and other societal
and socioeconomic considerations, and in
relation to utilization of ionizing radiation
and licensed or registered sources of radia-
tion in the public interest.

(11) Background radiation-Ra-
diation from cosmic sources; non-
technologically enhanced naturally occur-
ring radioactive material, including radon,
except as a decay product of source or
special nuclear material, and including
global fallout as it exists in the environment
from the testing of nuclear explosive de-
vices. "Background radiation" does not in-
clude sources of radiation from radioactive
materials regulated by the agency.

(12) Becquerel (Bq)-The SI unit
of activity. One becquerel is equal to one
disintegration or transformation per second
(dps or tps).

(13) Bioassay-The determina-
tion of kinds, quantities, or concentrations,
and, in some cases, the locations of radioac-
tive material in the human body, whether by
direct measurement, in vivo counting, or by
analysis and evaluation of materials ex-
creted or removed from the human body.
For  purposes of  this  section,
“"radiobioassay” is an equivalent term.

(14) Brachytherapy-A method
of radiation therapy in which sealed sources
are utilized to deliver a radiation dose at a
distance of up to a few centimeters, by
surface, intracavitary, or interstitial applica-
tion.

(15) Byproduct materi-
al-Byproduct material is defined as:

(A) any radioactive material
(except special nuclear material) yielded in
or made radioactive by exposure to the radi-
ation incident to the process of producing or
utilizing special nuclear material; and

(B) the tailings or wastes
produced by or resulting from the extraction

or concentration of uranium or thorium
from any cce processed primarily for its
source material content, including discrete
surface wastes resulting from uranivm solu-
tion extraction processes, and other tailings
(or wastes) having similar radiological char-
acteristics.

(16) CFR-Code of Federal Reg-
ulations.

(17) Certificate of registra-
tion-A form of permission given by the
agency to an applicant who has met the
requirements for registration or mammogra-
phy system certification set out in the Act
and this chapter.

(18) Collective dose-The sum
of the individual doses received in a given
period of time by a specified population
from exposure to a specified source of radi-
ation.

(19) Commercial-Having finan-
cial profit as the primary aim.

(20) Commission-The  United
States Nuclear Regulatory Commission or
tts duly authorized representatives.

(21) Committed dose equivalent
(H, ,)-The dose equivalent to organs or
tissues of reference (T) that will be received
from an intake of radioactive material by an
individual during the 50-year period follow-
ing the intake.

(22) Committed effective dose
equivalent (H, _)-The sum of the products
of the weighting factors applicable to each
of the body organs or tissues that are irradi-
ated and the committed dose equivalent to
each of these organs or tissues (H, ,, =

w?‘}{r m)‘

(23) Curie (Ci)-A unit of mea-
surement of radioactivity. One curie (Ci) is
that quantity of radioactive material that
decays at the rate of 3.7 x 10w disintegra-
tions per second (dps). Commonly used
submultiples of the curie are the millicurie
and the microcurie. One millicurie (mCi) =
1 x 10% curie = 3.7 x 10° dps. One
microcurie (UC1) = 1 x 10 curie = 3.7 x 10¢
dps. One nanocurie (nCi) = 1 x 10* curie =
3.7 x 10" dps. One picocurie {pCi) = 1 x
10" curie = 3.7 x 102 dps.

(24) Decommission-To remove
safely from service and reduce residual ra-
dioactivity to a level that permits release of
the property for unrestricted use and/or ter-
mination of license.

(25) Deep dose equivalent (H),
that applies to extcrnal whole body expo-
sure~-The dose equivalent at a tissue depth
of one centimeter (1,600 mg/cm?).

(26) Depleted uranium-The
source material uranium in which the iso-
tope uranium-235 is less than 0.711 weight
percent of the total uranium present. De-
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pleted uranium does not include special nu-
clear material.

(27) Distribution-The physical
conveyance of commodities from producers
to consumers and any intermediate persons
invoived in that conveyance.

(28) Dose-A generic term that
meens absorbed dose, dose equivalent, ef-
factive dose equivalent, committed dose
equivalent, committed effective dose equiv-
alent, total organ dose equivalent, or total
effective dose equivaleni. For purposes of
this chapter. "radiation dose” is an equiva-
lent term.

(29) Dose equivalent (H)-The
product of the absorbed dose in tissue, qual-
ity factor, and all other necessary modifying
factors at the location of interest The units
of dose equivalent are the sievert (Sv) and
rem.

(30) Dose limits-The permissi-
ble upper bounds of radiation doses estab-
lished in accordance with this chapter. For
purposes of this chapter, “limits" is an
equivalent term.

(31) Effective dose equivalent
(H,)-The sum of the products of the dose
equivalent to each organ or tissue (H) and
the weighting factor (w,) applicable to each
of the body organs or tissues that are irradi-

ated (H, = w H).

(32) Embryo/fetus-The develop-
ing human organism from conception until
the time of birth.

(33) Entrance or access
point-Any opening through which an indi-
vidual or extremity of an individual could
gain access to radiation areas or to licensed
or registered sources of radiation. This in-
cludes portals of sufficient size to permit
human access, irrespective of their intended
use.

(34) Exposure-The quotient of
dQ by dm where "dQ" is the absolute value
of the !otal charge of the ions of one sign
produced in air when all the electrons (neg-
atrons and positrons) liberated by photons
in a volume element of air having mass
"dm" are completely stopped in air. The SI
unit of exposure 1s the coulomb per kilo-
gram (C/kg). See subsection (o) of this sec-
tion for the special unit. For purposes of
this chapter, this term is used as a noun.

(35) Exposure rate-The expo-
sure per unit of time.

(36) External dose-That portion
of the dose equivalent received from any
source of radiation outside the body.

(37) Extremity-Hand, elbow,
arm below the elbow, foot, knee, and leg
below the knee. The arm above the elbow
and the leg above the knee are considered
part of the whole body.

(38) Eye dose equivalent-The
external dose equivalent to the lens of the
eye at a tissue depth of 0.3 centimeter (300
mg/cm?).

(39) Generally applicable envi-
ronmental radiation standards-Standards is-
sued by the United States Environmental
Protection agency (EPA) under the author-
ity of the Atomic Energy Act of 1954, as
amended, that impose limits on radiation
exposures or levels, or concentrations or
quantities of radioactive material, in the
general environment outside the boundaries
of locations under the contiol of persons
possessing or using radioactive material

(40) Gray (Gy)-The SI unit of
absorbed dose. One gray is equal to an
absorbed dose of one joule per kilogram
(100 rad).

(41) High radiation area-An
area, accessible to individuals, in which ra-
diation levels could result in an individual
receiving a dose equivalent in excess of 0.1
rem (one millisievert) in one hnur at 30
centimeters from any source of radiation or
from any surface that the radiation pene-
trates.

(42) Human use-The internal or
external administration of radiation or ra-
dioactive material to human beings for heal-
ing arts purposes or research andfor
development specifically authorized by the
agency.

(43) Individual-Any human be-
ing.

(44) Individual monitoring-The
assessment of:

(A) dose equivalent by the
use of individual monitoring devices; or

(B) committed effective
dose equivalent by bioassay or by determi-
nation of the time-weighted air concentra-
tions to which an individual has been
exposed, that is, DAC-hours. (See the defi-
nition for DAC-hours in §289.113 of this
title); or

(C) dose equivalent by the
use of survey data.

(45) Individual monitoring de-
vices-Devices designed to be worn by a
single individual for the assessment of dose
equivalent. For purposes of this chapter,
"personnel dosimeter” and "dosimeter” are
equivalent terms. Examples of individual
monitoring devices are film badges, thermo-
luminescent dosimeters (TLDs), pocket ion-
ization chambers, and personal air sampling
devices.

(46) Inspection-An official ex-
amination and/or observation including, but

not limited to, records, tests, surveys. and
monitoring to determine compliance with
the Act and rules, orders, requirements, and
conditions of the agency.

(47) Internal dose-That portion
of the dose equivalent received from radio-
active material taken into the body.

(48) Ionizing radiation-Any
electromagnetic or particulate radiation ca-
pable of producing ions, directly or indi-
rectly, 1n its passage through matter.
Ionizing radiation includes gamma rays and
x rays. alpha and beta particles, high speed
electrons, neutrons, and other nuclear parti-
cles

(49) Land disposal facility-The
land, buildings, and equipment that are in-
tended to be used for the disposal of radio-
active wastes into the subsurface of the
land

(50) License-A form of permis-
ston given by the agency to an applicant
who has met the requirements for licensing
set out in the Act and this chapter.

(51) Licensed material-Radioac-
tive material received, possessed, used, or
transferred under a general or specific li-
cense 1ssued by the agency.

(52) Licensee-Any person who
is licensed by the agency in accordance
with this chapter and the Act.

(53) Licensing state-Any state
with rules equivalent to the Suggested State
Regulutions for Control of Radiation relat-
ing to, and having an effective program for,
the regulatory control of naturally occurring
or accelerator-produced radioactive material
(NARM) and has been designated as such
by the Conference of Radiation Control
Program Directors, Inc.

(54) Lost or missing source of
radiation-A source of radiation whose loca-
tion is unknown. This definition includes
licensed material that has been shipped but
has not reached its planned destination and
whose location cannot be readily traced in
the transportation system.

(55, Mammography system cer-
tification-An authorization for the use of a
mammography system.

(56) Manufacture-To fabricate
or mechanically produce.

(57) Member of the public-Any
individual, except an individual who is per-
forming assigned duties for a licensee or
registrant involving exposure to sources of
radiation.

(58) Minimal threat-That during
the operation of electronic devices capable
of generating or emitting fields of radiation:
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(A) no dehiberate exposure of
an individual occurs;

(B) the radiation is not emit-
ted in an open beam configuration; and

(©)  no known physical injury
to an individual has occurred.

(59) Minor-An individual less
than 18 years of age.

(60) Misadmimstration-The ud-
ministration of:

(A) a radiopharmaceutical or
radiation from a sealed source other than
the one intended,

(B) a radiopharmaceutical or
radiation from a sealed source to the wrong
patient;

(C) a radiopharmaceutical or
radiation from a sealed source by a route of
administration other than that intended by
the prescribing physician;

(D) a diagnostic dosage of a
radiopharmaceutical differing from the pre-
scribed dosage by more than 50%:

(E) a therapeutic dosage of a
radiopharmaceutical differing from the pre-
scribed dosage by more than 10%:; or

(F) a therapeutic radiation
dose from a sealed source such that errors
in the source calibration, time of exposure,
and trearment geometry result in a calcu-
lated total treatment dose differing from the
final prescribed total treatment dose by
more than 10%.

(61) Monitoring-The measure-
ment of radiation, radioactive material con-
centrations, surface area activities. or
quantities of radioactive material and the
use of the results of these measurements to
evaluate potential exposures and doses. For
purposes of this chapter, “radiation monitor-
ing"” and "radiation protection monitoring”
are equivalent terms

(62) NARM-Any naturally oc-
curring or accelerator-produced radioactive
material except source material or special
nuclear material.

(63) Natural radioactivity-Ra-
dioactivity of naturally occurring nuclides
whose location and chemical and physical
form have not been altered by man,

(64) Occupational dose-The
dose received by an individual in the course
of employment in which the individual’s
assigned duties involve exposure to sources

of radiation. Occupational dose does not
clude dose received from background ra-
diation, as a patient from medical practices,
from voluntary participation in medical re-
search programs, or as a member of the
public.

(65) Particle  accelerator-Any
machine capable of accelerating electrons,
protons, deuterons, or other charged parti-
cles in a vacuum and designed to discharge
the resultant particulate or other associated
radiation into a medium at cnergies usually
in excess of one MeV.

(60) Person-Any individual,
corporatton, partnership, firm, association,
trust, estate, public or private institution,
group. agency, local government, any other
state or political subdivision or agency
thereof, or any other legal entity, and any
legal successor, representative. agent, or
agency of the foregoing, other than the
commission, and other than federal govern-
ment agencies licensed or exempted by the
commission

(67) Personnel monztoring
equipment (See definition for individual
monitoring devices )

(68) Pharmacist-An ndividual
licensed by the Texas State Board of Phar-
macy, and with license in good standing, to
compound and dispense drugs, prescrip-
tions, and poisons

(69) Physician-An individual li-
censed by the Texas State Board of Medical
Examiners, with license in good standing.

(70) Public dose-The dose re-
ceived by a member of the public from
exposure to sources of radiation from li-
censed or registered operations. It does not
include occupational dose, dose received
from background radiation, dose received as
a patient from medical practices, or dose
from voluntary participation in medical re-
search programs

(71) Quality factor (Q)-The
modifying factor listed in subsection (o) (3)
and (4) of this section that is used to derive
dose equivalent from absorbed dose.

(72) Quarter (Calendar Quar-
ter)-A period of time equal to one-fourth of
the year observed by the licensee or regis-
trant, approximately 13 consecutive weeks,
providing that the beginning of the first
quarter in a year cowncides with the starting
date of the year and that no day is omitted
or duplicated in consecutive quarters.

(73) Rad-The special unit of ab-
sorbed dose. One rad is equal to an ab-
sorbed dose of 100 erg per gram or 0.01
ioule per kilogram (0.01 gray).

(74) Radation-One or more of
the following'

(A) gamma and x rays: alpha
and beta particles and other atomic or nu-
clear particles or rays;

(B) stimulated emission of
radiation from any electronic device to such
energy density levels as to reasonably cause
bodily harm; or

(C)  sonic, ultrasonic, or in-
frasonic waves from any electronic device
or resulting from the operation of an elec-
tronic circuit 1n an electronic device in the
energy range to reasonably cause detectable
bodily harm.

(75) Radiation area-Any area,
accessible to individuals, in which radiation
levels could result in an individual receiving
a dose equivalent in excess of 0.005 rem
(0.05 mullisievert) in one hour at 30 centi-
meters from the source of radiation or from
any surface that the radiation penetrates,

(76) Radiation  machine-Any
device capable of producing ionizing radia-
tion except those devices with radioactive
material as the only source of radiation.

(77) Radiation safety officer
(RSO)-An individual who has a knowledge
of and the authority and responsibility to
apply appropriate radiation protection rules,
standards, and practices, and who must be
specifically authorized on a certificate of
registration or radioactive material license.

(78) Radioactive material-Any
material (solid, liquid, or gas) that emits
radiation spontaneously.

(79) Radioactivity-The disinte-
gration of unstable atomic nuclei with the
emission of radiation.

(80) Radiobioassay (See defini-
tion for bioassay.)

(81) Registrant-Any person is-
sued a certificate of registration by the
agency pursuant to this chapter and the Act.

(82) Regulation (See definition
for rule.)

(83) Regulations of the United
States Department of Transportation (DOT)
-The requirements in 49 CFR, Parts
100-189.

(84) Rem-The special unit of
any of the quantities expressed as dose
equivalent. The dose equivalent in rem is
equal to the absorbed dose in rad multiplied
by the quality factor (one rem = 001
sievert).

(85) Research and develop-
ment-Research and development is defined
as:

(A) theoretical analysis, ex-
ploration. or experimentation; or
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(B) the extension of investi-
gative findings and theories of a scientific
or technical nature into practical application
for experimental and demonstration pur-
poses, including the experimental produc-
tion and testing of models, devices,
equipment, materials, and processes.

(86) Restricted area~An area,
access to which is limited by the licensee or
registrant for the purpose of protecting indi-
viduals against undue risks from exposure
to sources of radiation. Restricted area does
not include areas used as residential quar-
ters, but separate rooms in a residential
building may be set apart as a restricted
area,

(87) Roentgen (R)-The special
unit of exposure. One roentgen (R) equals
2.58 x 10+ coulombs/kilogram of air. (See
definition for exposure.)

(88) Rule (as defined in the
Government Code, Chapters 2001 and
2002, as amended)-Any agency statement
of general applicability that implements, in-
terprets, or prescribes law or policy, or de-
scribes the procedure or practice
requirements of an agency. The term in-
cludes the amendment or repeal of a prior
section but does not include statements con-
cerning only the internal management or
organization of any agency and not affect-
ing private rights or procedures. The word
“rule” was formerly referred to as "regula-
tion. "

(89) Sealed source-Radioactive
material that is permanently bonded or fixed
in a capsule or matrix designed to prevent
release and dispersal of the radioactive ma-
terial under the most severe conditions that
are likely to be encountered in normal use
and handling.

(90) Shallow dose equivalent
(H), (that applies to the external exposure
of the skin or an extremity)-The dose
equivalent at a tissue depth of 0.007 centi-
meter (7mg/cm?) averaged over an area of
one square centimeter.

(91) SI-The abbreviation for the
International System of Units.

(92) Sievert-The SI unit of any
of the quantities expressed as dose equiva-
lent. The dose equivalent in sievert is equal
to the absorbed dose in gray multiplied by
the quality factor (one Sv = 100 rem).

(93) Site boundary-That line be-
yond which the land or property is not
owned, leased, or otherwise controlled by
the licensee or registrant.

(94) Source
material is defined as:

material-Source

(A) uranium or thorium, or
any combination thereof, in any physical or
chemical form; or

(B) ores that contain by
weight 0.05% or more of uranium, thorium,
or any combination thereof, and

(C) does not include special
nuclear material.

(95) Source of radiation-Any
radioactive material, or any device or equip-
ment emitting or capable of producing radi-
ation.

(96) Special form-Any of the
following physical forms of licensed mate-
rial of any transport group:

(A) the material is in solid
form having no dimension less than 0.5
millimeter or at least one dimension greater
than five millimeters; does not melt, sub-
lime, or ignite in air at a temperature of
1,000 degrees Fahrenheit; will not shatter or
crumble if subjected to the percussion test
described in subsection (g)(2) of this sec-
tion; and is not dissolved or converted into
dispersible form to the extent of more than
0.005% by weight by immersion for one
week in water at 68 degrees Fahrenheit or
in air at 86 degrees Fahrenheit; or

(B) the material is securely
contained in a capsule that has no dimen-
sion less than 0.5 millimeter or at least one
dimension greater than five millimeters; that
will retain its contents if subjected to the
tests prescribed in subsection (q)(2) of this
section; and that is constructed of materials
that do not melt, sublime, or ignite in air at
1,475 degrees Fahrenheit, and do not dis-
solve or convert into dispersible form to the
extent of more than 0.005% by weight by
immersion for one week in water at 68
degrees Fahrenheit or in air at 86 degrees
Fahrenheit.

(97) Special nuclear materi-
al-Special nuclear material is defined as:

(A) plutonium, uranium-233,
uranium enriched in the isotope 233 or in
the isotope 235, and any other material that
the commission, pursuant to the provisions
of section 51 of the Atomic Energy Act of
1954, as amended, determines to be special
nuclear material, but does not include
source material; or

(B) any material artificially
enriched by any of the foregoing, but does
not include source material.

(98) Special nuclear material in
quantities not sufficient to form a critical
mass-Uranium enriched in the isotope 235
in quantities not exceeding 350 grams of
contained U-235; U-233 in quantities not
exceeding 200 grams; plutonium in

quantities not exceeding 200 grams; or any
combination of them in accordance with the
following formula.

(A) "For each kind of special
nuclear material, determine the ratio be-
tween the quantity of that special nuclear
material and the quantity specified above
for the same kind of special nuclear mate-
rial. The sum of such ratios for all of the
kinds of special nuclear material in combi-
nation shall not exceed "1" (i.e., unity)."

(B) For example, the follow-
ing quantities in combination would not
exceed the limitation and are within the
formula:

Figure 1: 25 TAC §289.201(b)(98)(B)

(99) Special units-The conven-
tional units historically used by licensees
and registrants, i.e., curie (activity), rad (ab-
sorbed dose), and rem (dose equivalent).

(100) Survey-An evaluation of
the radiological conditions and potential
hazards incident to the production, use,
transfer, release, disposal, andfor presence
of sources of radiation. When appropriate,
such evaluation includes, but is not limited
to, tests, physical examination of location of
materials and equipment, and measurements
of levels of radiation or concentration of
radioactive material present

(101) Termination-A release by
the agency of the obligations and authoriza-
tions of the licensee or registrant under the
terms of the license or certificate of regis-
tration. It does not relieve a person of duties
and responsibilities imposed by law.

(102) Test-A method of deter-
mining the characteristics or condition of
sources of radiation or components thereof.

(103) These rules-All sections
of the Texas Regulations for Control of
Radiation (TRCR).

(104) Total effective  dose
equivalent (TEDE)-The sum of the deep
dose equivalent for external exposures and
the committed effective dose equivalent for
internal exposures.

(105) Total organ dose equiva-
lent (TODE)-The sum of the deep dose
equivalent and the committed dose equiva-
lent to the organ receiving the highest dose
as described in 21.1107(a)(6) of TRCR Part
21 as adopted by reference in §289.113 of
this title.

(106) Transport index-The di-
mensioniess number (rounded up to the first
decimal place) placed on the label of a
package to designate the degree of control
to be exercised by the carrier during trans-
portation. The transport index is determined
by the number expressing the maximum
radiation level in millirem per hour at one
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meter from the external surface of the pack-
age.

(107) Type A quantity-A quan-
tity of radioactive muaterial. the aggregate
radioactivity of which does not exceed A,
for special form radioactive material or A,
for normal form radioactive material, where
A and A, are given in subsection (q)(5) of
this section or may be determined by proce-
dures described 1n subsection (q) (5) of this
section.

(108) Type B quantity-A quan-
tity of radioactive matenal greater than a
type A quantity

(109) Unrefined and unpro-
cessed ore-Ore in 1ts natural form prior to
any processing, such as grinding, roasting,
beneficiating, or refining

(110) Unrestricted area (uncon-
trolled area)-An area. access to which is
neither limited nor controlled by the li-
censee or registrant. For purposes of this
chapter, "uncontrolled area” is an equivalent
term.

(111) Veterinarian-An individ-
ual licensed by the Texas Board of Veteri-
nary Medical Examiners, with license in
good standing

(112) Week-Seven consecutive
days starting on Sunday

(113) Whole body-For purposes
of external exposure. head, trunk including
male gonads, arms above the elbow, or legs
above the knee

(114) Worker-An individual en-
gaged in work under a license or certificate
of registration issued by the agency and
controlled by a licensee or registrant, but
does not include the licensee or registrant.

(115) Working level (WL)-Any
combination of short-lived radon daughters
in one liter of air that will result 1n the
ultimate emussion of 13 x 10 MeV of
potential alpha particle energy The short-
lived radon daughters are-for radon-222:
polonium-218, lead-214, bismuth-214, and
polonium-214, and for  radon-220
polonium-216, lead-212, bismuth-212, and
polonium-212

(116) Working level month
(WLM)-An exposure to one working level
for 170 hours-2.000 working hours per year
divided by 12 months per year is approxi-
mately equal to 170 hours per month

(117) Year-The period of time
beginning in January used to determine
compliance with the provisions of this chap-
ter. The licensee or registrant may change
the starting date of the year used to deter-
mine co npliance by the licensee or regis-
trant provided that the change is made at the
beginning of the year and that no day is
omitted'or duplicated 1n consecutive years.

(c) Exemptions.

(1) General provision. The
agency may, upon application therefor or
upon its own initiative, grant such exemp-
tions or exceptions from the requirements of
this chapter as it determines are authorized
by law and will not result in undue hazard
to public health and safety or property.

(2) Carriers. Common and con-
tract carriers, freight forwarders, and
warehousemen, who are subject to the rules
and regulations of the DOT or the United
States Postal Service (39 CFR, Parts 14 and
15), are exempt from this chapter to the
extent that they transport or store sources of
radiation in the regular course of their car-
riage for another or storage incident thereto.
Private carriers who are subject to the rules
and regulations of the DOT are exempted
from this chapter to the extent that they
transport sources of raaiation. Common,
contract, and private carriers who are not
subject to the rules and regulations of the
DOT or the United States Postal Service are
subject to applicable sections of this chap-
ter.

(3) United States Department of
Energy (DOE) contractors and commission
contractors. Any DOE contractor or subcon-
tractor and any commission contractor or
subcontractor of the following categories
operating within Texas is exempt from this
chapter, with the exception of §289.126 of
this title (relating to Fees for Certificates of
Registration, Radioactive Material(s) Li-
censes, Emergency Planning and Implemen-
tation, and Other Regulatory Services), to
the extent that such contractor or subcon-
tractor under that individual’s contract re-
ceives, possesses. uses, transfers, or
acquires sources of radiation:

(A) prime contractors per-
forming work for the DOE at United States
government-owned or controlled sites, in-
cluding the transportation of sources of ra-
diation to or from such sites and the
performance of contract services during
temporary nterruptions of such transporta-
tion,

(B) prime contractors of the
DOE performing research in, or develop-
ment, manufacture, storage, testing, or
transportation of, atomic weapons or com-
ponents thereof,

(C) prime contractors of the
DOE using or operating nuclear reactors or
other nuclear devices in a United States
government-owned vehicle or vessel; and

(D) any other prime contrac-
tor or subcontractor of the DOE or of the
NRC when the state and the commission
jointly determine that:

(i) the exemption of the
prime contractor or subcontractor is autho-
rized by law; and

(ii) in accordance with
the terms of the contract or subcontract,
there is adequate assurance that the work
thereunder can be accomplished without un-
due risk to the public health and safety and
the environment.

{d) Records. Each licensee and reg-
istrant shall maintain records showing the
receipt, transfer, and disposal of all licensed
or registered sources of radiation. These
records shall be maintained by the licensee
or registrant until disposal is authorized by
the agency. Additional record requirements
are specified elsewhere in this chapter. All
records required by this section shall be
accurate and factual,

(e) Inspections.

(1) Each licensee and registrant
shall afford the agency, at all reasonable
times, opportunity to inspect sources of ra-
diation and the premises and facilities
wherein such sources of radiation are used
or stored.

(2) Each licensee and registrant
shall make available to the agency for in-
spection, upon reasonable notice, records
maintained in accordance with this chapter,

(3) Routine inspection of radia-
tion machines and services.

(A) Routine inspections by
agency personnel will be made no more
frequently than the intervals specified in
subsection (q) (3) of this section. Regis-
trants having certificates of registration au-
thorizing multiple uses will be inspected at
the most frequent interval specified for the
uses authorized.

(B) Notwithstanding the pro-
visions of subparagraph (A) of this para-
graph, for those radiation machines
determined by the agency to constitute a
minimal threat to human health and safety,
the routine inspection interval will be five
years, The applicable categories are listed in
subsection (q)(4) of this section.

(C) Notwithstanding the in-
spection intervals specified in this section,
the agency may inspect registrants more
frequently due to:

(i) the persistence or se-
verity of violations found during an inspec-
tion;

(i)  investigation of an
incident or complaint concerning the facil-
ity;

(iii) a request for an in-
spection by a.worker(s) in accordance with
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22.16 of TRCR Part 22 as adopted by refer-
ence in §289.114 of this title (relating to
Notices, Instructions, and Reports to Work-
ers; Inspections);

(iv) any change in a facil-
ity or equipment that might cause a signifi-
cant increase in radiation output or hazard;
or

(v) a mutual agreement
between the agency and registrant.

(4) Routine inspection of mam-
mography systems.

(A) The agency shall inspect
each mammography system that receives a
certification in accordance with this chapter
not later than the 60th day after the date the
certification is issued.

(B) The agency shall inspect,
at least once annually, each mammography
system that receives a certification.

(C) To protect the public
health, the agency may conduct more fre-
quent inspections than required in accord-
ance with this section.

(D) The agency shall make
reasonable attempts to coordinate inspec-
tions in accordance with this section with
other inspections required in accordance
with this section for the facility where the
mammography system is used.

(E) After each satisfactory
inspection, the agency shall issue a certifi-
cate of inspection for each mammography
system inspected. Satisfactory inspection
for the purposes of mammography is one in
which no violations of Severity Levels I, I,
or I, as defined in 13.9 of TRCR Part 13
as adopted by reference in §289.112 of this
title (refating to Hearing and Enforcement
Procedures), are identified. The certificate
of inspection must be posted at a conspicu-
ous place on or near the place where the
mammography system is used. The certifi-
cate of inspection shall:

(i) specifically identify
the mammography system inspected;

(i1) state the name and ad-
dress of the facility where the mammogra-
phy system was used at the time of the
inspection; and

(iii)  state the date of the
inspection.

(F) Any Severity Level I
and/or II violation as described in 13.9 of
TRCR Part 13 as adopted by reference in
§289.112 of this title, found by the agency,
constitutes ground for posting a failure of

the mammography system to satisfy agency
requirements.

(i) Notification of such
failure shall be posted:

(D on the mammogra-
phy x-ray unit at a conspicuous place if the
violation is machine-related; or

(II) near the place
where the mammography system practices
if the violation is personnel-related; and

(II) in a sufficient
number of places to permit the patient to
observe the notice.

(ii) The notice of failure
shall remain posted until the facility is au-
thorized to remove it by the agency. A
facility may post documentation of correc-
tions of the violations submitted to the
agency along with the notice of failure until
approval to remove the notice of failure is
received from the agency.

(G) The agency may require
registrants to notify patients whose health or
safety may have been or may be adversely
affected by failure of a mammography sys-
tem to meet the requirements of the Act or
this section.

(i) The patient notifica-
tion, if required, shall include:

(I) explanation of the
mammography system failuse to the patient;
and

(II) the potential con-
sequences to the patient.

(ii) The registrant shall
maintain a record of the patients notified in
accordance with this subparagraph for in-
spection by the agency. The records shall
include the name and address of each pa-
tient notified, date of notification, and a
copy of the text sent to the individual.

(5) A mammography system
that has been issued a certification under
§42.24(c) of TRCR Part 42 as adopted by
reference in §289.122 of this title (relating
to Registration of Radiation Machine Use
and Services) is exempt from the inspection
requirements of paragraph (4)(A) of this
subsection.

(6) Training for agency inspec-
tors of electronic products.

(A) The agency will conduct
inspections of medical, podiatric medical,
dental, veterinary, and chiropractic elec-
tronic products in a manner designed to

cause as little disruption of a medical, podi-
atric medical, dental, veterinary, or chiro-
practic practice as is practicable.

(B) A person who inspects
medical, podiatric medical, dental, veteri-
nary, or chiropractic electronic products
will have training in the design and uses of
the products.

(C) A person performing in-
spections of electronic products for the uses
described in paragraph (4)(A) of this sub-
section will receive training specified in
subsection (q)(6) of this section.

(f) Tests. Each licensee and regis-
trant shall perform, upon instructions from
the agency, or shall permit the agency to
perform such reasonable tests as the agency
deems appropriate or necessary including,
but not limited to, tests of:

(1) sources of radiation;

(2) facilities wherein sources of
radiation are used or stored;

(3) radiation detection and mon-
itoring instruments; and

(4) other equipment and devices
used in connection with utilization or stor-
age of licensed or registered sources of
radiation,

(g) Tests for leakage and/or con-
tamination of sealed sources.

(I) The licensee in possession
of any sealed source shall assure that:

(A) each sealed source, ex-
cept as specified in paragraph (2) of this
subsection, is tested for leakage or contami-
nation and the test results are received be-
fore the sealed source is put into use unless
the licensee has a certificate from the trans-
feror indicating that the sealed source was
tested within six months before transfer to
the licensee;

(B) each sealed source that is
not designed to emit alpha particles is tested
for leakage or contamination®at intervals not
to exceed six months or at alternative inter-
vals approved by the agency, after evalua-
tion of information specified in
§289.252(h)(7)(D) and (E) of this title (re-
lating to Licensing of Radioactive Materi-
al), or by the commission, an agreement
state, or a licensing state;

(C) each sealed source that is
designed to emit alpha particles is tested for
leakage or contamination at intervals not to
exceed three months or at aiternative inter-
vals approved by the agency, after evalua-
tion of information specified in
§289.252(h)(7)(D) and (E) of this title, or
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by the commission, an agreement state, or a
licensing state;

(D) for each sealed source
that is required to be tested for leakage or
contamination, at any other time there is
reason to suspect that the sealed source
might have been damaged or might be leak-
ing, the licensee shall assure that the sealed
sonrce is tested for leakage or contamina-
tion before further use;

(E) tests for leakage for all
sealed sources, except brachytherapy
sources manufactured to contain radium,
shall be capable of detecting the presence of
0.005 microcurie (185 becquerels) of radio-
active material on a test sample. Test sam-
ples shall be taken from the sealed source or
from the surfaces of the container in which
the sealed source is stored or mounted
where contamination might accumulate. For
a sealed source contained in a device, test
samples are obtained when the source is in
the “off" position;

(F) the test for leakage for
brachytherapy sources manufactured to con-
tain radium shall be capable of detecting an
absolute leakage rate of 0.00! microcurie
(37 becquerels) of radon-222 in a 24-hour
period when the collection efficiency for
radon-222 and 1ts daughters has been deter-
mined with respect to collection method,
volume, and time; and

(G) tests for contamination
from radium daughters shall be taken on the
interior surface of brachytherapy source
storage containers and shall be capable of
detecting the presence of 0.005 microcurie
(185 becquerels) of a radium daughter that
has a half-life greater than four days.

(2) A licensee need not perform
tests for leakage or contamination on the
following sealed sources:

(A) sealed sources contain-
ng only radioactive material with a half-life
of less than 30 days:

(B) sealed sources containing
only radioactive material as a gas;

(C) sealed sources containing
100 microcuries (3.7 megabecquerels) or
less of beta or photon-emitting material or
ten microcuries (370 kilobecquerels) or less
of alpha-emitting material;

(D) sealed sources contain-
ing only hydrogen-3;

(E) seeds of iridium-192 en-
cased 1n nylon ribbon: and

(F) sealed sources, except
teletherapy and brachytherapy sources,
which are stored, not being used, and iden-
tified as in storage. The licensee shall, how-
ever, test each such sealed source for
lcakage or contamination and receive the
test results before any use or transfer unless
it has been tested for leakage or contamina-
tion within six months before the date of
use or transfer.

(3) Analysis of tests for leakage
or contamination from sealed sources shall
be performed by persons specifically autho-
rized by the agency, the commission, an
agreement state, or a licensing state, to per-
form such services.

(4) Test results shall be kept in
units of microcurie or becquerel and main-
tained for inspection by the agency.

(5) The following shall be con-
sidered evidence that a sealed source 1s
leaking:

(A) the presence of 0.005
microcurie (185 becquerels) or more of re-
movable contamination on any test sample;

(B) leakage of 0.001
microcurie (37 becquerels) of radon-222 per
24 hours for brachytherapy sources manu-
factured to contain radium; or

(C) the presence of remov-
able contamination resulting from the decay
of 0005 microcurie (185 becquerels) or
more of radwum.

(6) The licensee shall immedi-
ately withdraw a leaking sealed source from
use and shall take action to prevent the
spread of contamination. The leaking sealed
source shall be repaired or transferred for
disposal in accordance with this section.

(7)  Reports of test results for
leaking or contaminated sealed sources shall
be made in accordance with 21.1208 of
TRCR Part 21 as adopted by reference in
§289.113 of this title.

(h) Additional requirements. The
agency may, by rule, order, or condition of
license, certificate of registration, or general
license acknowledgement, impose upon any
licensee or registrant such requirements in

-addition to those established in this chapter
as 1t deems appropriate or necessary to min-
imize danger to public health and safety or
property or the environment.

(i) Violations, An injunction or
other court order may be obtained prohibit-
ing any violation of any provision of the
Act or any rule or order issued thereunder.
Any person who willfully violates any pro-

#yision of the Act or any rule or order issued

thereunder may be guilty of a misdemeanor
and upon conviction, may be punished by
fine or imprisonment or both, as provided
by law.

() Impounding. Sources of radia-
tion shall be subject to impounding in ac-
cordance with §401.068 of the Act and
§289.112 of this title,

(k) Prohibited uses.

(1) A hand-held fluoroscopic
screen shall not be used with x-ray equip-
ment uniess it has been listed in the Regis-
try of Sealed Sources and Devices
maintained by the agency or the commis-
sion, or accepted for certification by the
United States Food and Drug Administra-
tion (FDA), Center for Devices and Radio-
logical Health.

(2) A shoe-fitting fluoroscopic
device shall not be used.

(1) Communications. Except where
otherwise specified, all communications and
reports concerning this chapter and applica-
tions filed under them should be addressed
to the Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th
Street, Austin, Texas, 78756-3189. Commu-
nications, reports, and applications may be
delivered in person to the agency’s office
located at 8407 Wall Street, Austin, Texas.

(m) Interpretations. Except as spe-
cifically authorized by the agency in writ-
ing, no interpretation of the meaning of this
chapter by any officer or employee of the
agency other than a written interpretation by
the Office of General Counsel, Texas De-
partment of Health, will be considered bind-
ing upon the agency.

(n) Open records.

(1) Subject to the limitations
provided in the Texas Open Records Act,
Government Code, Chapter 552, all infor-
mation and data collected, assembled, or
maintained by the agency are public records
open to inspection and copying during regu-
lar office hours.

(2) Any person who submits
written information or data to the agency
and requests that the information be consid-
ered confidential, privileged, or otherwise
not available to the public under the Texas
Open Records Act, shall justify such re-
quest in writing, including statutes and
cases where applicable, addressed to the
agency.

(A) Documents containing
information that is claimed to be an excep-
tion to the Texas Open Records Act shall be
marked to indicate that fact. Markings shall
be placed on the document on origination or
submission.
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(i) The words "NOT AN
OPEN RECORD" shall be placed conspicu-
ously at the top and bottom of each page
containing information claimed to fall
within one of the exceptions.

(ii) The following word-
ing shall be placed at the bottom of the
front cover and title page, or first page of
text if there is no front cover or title page:
Figure 2: 25 TAC §289.201(n)(2)(A)(ii)

(B) The agency requests,
whenever possible, that all information sub-
mitted under the claim of an exception to
the Texas Open Records Act be extracted
from the main body of the application and
submitted as a separate annex or appendix
to the application.

(C) Failure to comply with
any of the procedures described in
subparagraphs (A) and (B) of this paragraph
may result in all information in the agency
file being disclosed upon an open records
request.

(3) Whether information falls
within one of the exceptions to the Texas
Open Records Act shail be determined by
the agency. The Office of General Counsel
will be queried as to whether or not there
has been a previous determination that the
information falls within one of the excep-
tions to the Texas Open Records Act. If
there has been no previous determination
and the agency believes that the information
falls within one of the exceptions, an opin-
ion of the Attorney General will be re-
quested. If the agency agrees in writing to
the request, the information shall not be
open for public inspection unless the Attor-
ney General's office subsequently deter-
mines that it is not an exception.

(4) Requests for information.

(A)  All requests for open
records information must be in writing and
refer to documents currently in possession
of the agency.

(B) The agency will ascer-
tain whether the information may be re-
leased or whether it falls within an
exception to the Texas Open Records Act.

(i) The agency may take a
reasonable period of time to determine
whether information falls within one of the
exceptions to the Texas Open Records Act.

(it) If the information is
determined to be public, it will be presented
for inspection and/or copies of documents
will be furnished within a reasonable period
of time. A fee will be charged for copies.

(C) Original copies of public
records may not be removed from the
agency. Under no circumstances shall mate-
rial be removed from existing records.

(o) Units of exposure and dose.

(1) As used in this chapter, the
unit of exposure is the coulomb per kilo-
gram (C/kg) of air. One roentgen is equal to
2.58 x 10* coulomb per kilogram of air,

(2) As used in this chapter, the
units of dose are as follows:

(A) Rad is the special unit of
absorbed dose. One rad is equai to an ab-
sorbed dose of 100 ergs per gram or 0.01
joule per kilogram (0.01 gray). Gray (Gy) is
the SI unit of absorbed dose. One gray is
equal to an absorbed dose of one joule per
kilogram (100 rads).

(B) Rem is the special unit
of any of the quantities expressed as dose
equivalent. The dose equivalent in rem is
equal to the absorbed dose in rad multiplied
by the quality facter (one rem = 0.01
sievert). »

(C) Sievert is the SI unit of
any of the quantities expressed as dose
equivalent. The dose equivalent in sievert is
equal to the absorbed dose in gray multi-
plied by the quality factor (one sievert =
100 rems).

(3)  As used in this chapter, the
quality factors for converting absorbed dose
to dose equivalent are shown in the follow-
ing table:

Figure 3: 25 TAC §289.201(0)(3)

(4) If it is more convenient to
measure the neutron fluence rate than to
determine the neutron dose equivalent rate
in sievert per hour or rem per hour, as
provided in subsection (e)(3) of this section,
one rem (0.01 sievert) of neutron radiation
of unknown energies may, for purposes of
this section, be assumed to result from a
total fluence of 25 million neutrons per
square centimeter incident upon the body. If
sufficient information exists to estimate the
approximate energy distribution of the neu-
trons, the licensee or registrant may use the
fluence rate per unit dose equivalent or the
appropriate Q value from the following ta-
ble to convert a measured tissue dose in rad
(gray) to dose equivalent in rem (sievert).
Figure 4: 25 TAC §289.201(0)(4)

(p) Units of activity. For purposes
of this chapter, activity is expressed in the
special unit of curie (Ci) (becquerel (Bq)),
or its multiples, or disintegrations or trans-
formations per second (dps or tps).

(1) One curie (Ci) = 3.7 x 10w
disintegrations or transformations per sec-
ond (dps or tps) = 3.7 x 10® (Bq) = 2.22 x

10" disintegrations or transformations per
minute (dpm or tpm).

(2) One becquerel (Bq) = one
disintegration or transformation per second
(dps or tps).

(qQ) Appendices.

(1) Transport grouping of radio-
nuclides. (For use in §289.254(d) of this
title (relating to Licensing of Radioactive
Waste Processing and Storage Facilities).)
Figure 5: 25 TAC §289.201(q)(1)

(A) Any radionuclide not
specifically listed in this paragraph shall be
assigned to one of the groups in accordance
with the following table:

Figure 6: 25 TAC §289.201(q)(1)(A)

(B) For mixtures of radionu-
clides, the following shall apply.

(1) If the identity and re-
spective activity of each radionuclide are
known, the permissible activity of each ra-
dionuclide shall be such that the sum, for all
groups present, of the ratio between the
total activity for each group to the permissi-
ble activity for each group will not be
greater than unity.

(ii) If the groups of the
radionuclides are known but the amount in
each group cannot be reasonably deter-
mined, the mixture shall be assigned to the
most restrictive group present.

(iii) If the identity of all
or some of the radionuclides cannot be rea-
sonably determined, each of those unidenti-
fied radionuclides shall be considered as
belonging to the most restrictive group that
cannot be positively excluded.

(iv)  Mixtures consisting
of a single radioactive decay chain where
the radionuclides are in the naturally occur-
ring proportions shall be considered as con-
sisting of a single radicnuclide. The group
and activity shall be that of the first member
present in the chain, except that if a radio-
nuclide "X" has a half-life longer than that
of that first member and an activity greater
than that of any other member, including
the first, at any time during transportation,
the transport group shall be that of the
nuclide "X" and the activity of the mixture
shall be the maximum activity of that nu-
clide "X" during transportation.

(2) Tests for’ special form li-
censed material.

(A) Free drop. A free drop
through a distance of 30 feet onto a flat
essentially unyielding horizontal surface,
striking the surface in such a position as to
suffer maximum damage.
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(B) Percussion. Impact of the
flat circular end of a one inch diameter steel
rod weighing three pounds, dropped
through a distance of 40 inches. The cap-
sule or material shall be placed on a sheet
of lead, of hardness number 3.5 to 4.5 on
the Vickers scale, and not more than one
inch thick, supported by a smooth, essen-
tially unyielding surface.

(C) Heating. Heating in air
to a temperature of 1, 475 degrees Fahren-
heit and remaining at that temperature for a
period of ten minutes.

(D) Immersion. Immersion
for 24 hours in water at room temperature.
The water shall be at pH 6-pH 8, with a
maximum conductivity of ten micromhos
per centimeter,

(3) Routine inspection intervals
for registrants.
Figure 7: 25 TAC §289.201(q)(3)

(4) Minimal threat radiation ma-
chines. The following radiation machines
are considered to be of minimal threat:

(A) electron microscope;

(B) x-ray fluorescence (ma-
chine);

(C) x-ray gauges radiogra-
phy-certified cabinet x-ray only;

(D) particle size analyzer (x-

ray).

(E) baggage or package x-
ray,

(F) electron beam welding;

(G) ion implantation devices;
and

(H) cathodoluminescence de-
vices.

(5) Determination of A, and A,.

(A) Single radionuclides.

(1) For a single radionu-
clide of known identity, the values of A
and A, are taken from subparagraph (C) of
this paragraph if listed there. The values A,
and A, in subparagraph (C) of this para-
graph are also applicable for the radionu-
clide contained in (a.n) or (y.,n) neutron
sources.

(i) For any single radio-
nuclide whose identity is known but which

is not listed in subparagraph (C) of this
paragraph, the value of A, and A, are deter-
mined according to the following proce-
dure.

(I) If the radionuciide
emits only one type of radiation, A, is de-
termined according to the following
method. For radionuclides emitting different
kinds of radiation, A, is the most restrictive
value of those determined for each kind of
radiation. However, in either case, A, is
restricted to a maximum of 1,000 curies (37
terabecquerels). If a parent nuclide decays
into a shorter lived daughter with a half-life
not greater than ten days, A, is calculated
for both the parent and the daughter, and
the more limiting of the two values is as-
signed to the parent nuclide.

(-a-) For gamma
emitters, A, is determined by the expres-
sion:

Figure 8: 25 TAC §289.201(q)(5)(A)(ii)(D)(-
a-)

(-b-) For X-ray
emitters, A, is determined by the atomic
number of the nuclide:

Figure 9: 25 TAC §289.201(q)(5)(A)(ii)(I)(-
b-)

(-c-) For beta emit-
ters, A, is determined by the maximum beta
ruergy (E_ ) according to subparagraph (D)
of this paragraph; and

(-d-) For alpha
emitters, A, is determined by the expres-
sion:

Figure 10: 25
§289.201(q)(5)(A)(ii)(T)(-d-)

TAC

(@) A, is the more re-
strictive of the following two values:

(-a-) the corre-

sponding A ; and

(-b-) the value A,
obtained from subparagraph (E) of this
paragraph.

(i) For any single radio-
nuclide whose identity is unknown, the
value of A is taken to be two curies (74
gigabecquerels) and the value of A, is taken
to be 0.002 curie (74 megabecquerels).
However, if the atomic number of the radio-
nuclide is known to be less than 82, the
value of A, is taken to be ten curies (370
gigabecquerels) and the value of A, is taken
to be 0.4 curie (14.8 gigabecquerels).

(B) Mixtures of radionu-
clides, including radioactive decay chains.

(i) For mixed (fission
products, the activity limit may be assumed
if a detailed analysis of the mixture is not
carried out,

Figure 11: 25 TAC §289.201(q)(5)(B)(i)

(i) A single radioactive
decay chain is considered to be a single
radionuclide when the radionuclides are
present in their naturally occurring propor-
tions and no daughter nuclide has a half-life
either longer than ten days or longer than
that of the parent nuclide. The activity to be
taken into account and the A, or A, value
from paragraph (5)(C) of this subsection to
be applied are those corresponding to the
parent nuclide of that chain, When calculat-
ing A, or A, values, radiation emitted by
daughters must be considered. However, in
the case of radioactive decay chains in
which any daughter nuclide has a half-life
either longer than ten days or greater than
that of the parent nuclide, the parent and
daughter nuclides are considered to be mix-
tures of different nuclides.

(iii) In the case of a mix-
ture of different radionuclides. where the
identity and activity of each radionuclide
are known, the permissible activity of each
radionuclide R, R, . . . R is such that F, +
F, + .. F, is not greater than unity, where:
Figure 12: 25 TAC §289.201(q)(5)(B)(iii)

(iv) When the identity of
each radionuclide is known but the individ-
ual activities of some of the radionuclides
are not known, the formula given in clause
(iii) of this subparagraph is applied to estab-
lish the values of A or A, as appropriate.
All the radionuclides whose individual ac-
tivities are not known (their total activity
will, however, be known) are classed in a
single group and the most restrictive value
of A and A, applicable to any one of them
is used as the value of A or A, in the
denominator of the fraction.

(v) Where the identity of
each radionuclide is known but the individ-
ual activity of none of the radionuclides is
known, the most restrictive value of A, or
A, applicable to any one of the radionu-
clides present is adopted as the applicable
value.

(vi) When the identity of
none of the nuclides is known, the value of
A is taken to be two curies (74
gigabecquerels) and the value of A, is taken
to be 0.002 curie (74 megabecquerels).
However, if alpha emitters are known to be
absent, the value of A, is taken to be 0.4
curie (14.8 gigabecquerels).

(C) A, and A, values for ra-
dionuclides.
Figure 13: 25 TAC §289.201(q)(5)(C)

(D) Relationship between A,
and E_ for beta emitters,
Figure 14: 25 TAC §289.201(q)(5)(D)
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(E) Relationship between A,
and the atomic number of the radionuclide.
Figure 15: 25 TAC §289.201(q)(5)(E)

(F) Activity-mass relation-
ships for uranium/thorium,

Figure 16: 25 TAC §289.201(q)(5XF)

(6) Training for agency inspec-
tors of electronic products.

(A) Objectives. Training of
agency inspectors of electronic products
will be conducted by the agency. Upon
completion of training, the inspector will be
able to:

(i) select and operate the
necessary testing equipment use to perform
an inspection of electronic products;

(i) utilize radiation pro-
tection principles;

(iii)) operate radiation de-
tection instruments;

(iv)  define basic regula-
tory terminology;

(v) apply this section re-
garding electronic products;

(vi) perform routine
agency inspections of electronic products;

(vii) complete agency in-
spection documentation;

(viii) demonstrate knowl-
edge of agency ethics, professional, and
technical policies; and

(ix)  successfully achieve
the objectives in this subparagraph.

(B) Initial training program.

(i) Initial training will be
conducted during a six month period.

(ii) All training evalua-
tion instruments will be developed by the
agency.

(iii) Instruments to be

used in determining a proficiency level are
as follows:

(@) evaluation of each
inspectors training needs prior to initial
training;

(I) evaluation of
knowledge obtained and verification of
tasks performed by each inspector subse-
quent to training received by the agency:
and

(IT) evaluation of
each inspector’s task performance by the
agency.

(C} Continuing education.

(i) The agency inspector
of electronic products will accumulate 24
hours of continuing education regarding
electronic products, at intervals not to ex-
ceed 12 months. These hours of continuing
education may be acquired as follows:

(D documented con-
tinuing education earned in an agency-
accepted training format;, and

(II) agency staff meet-
ings.

(i) Failure to obtain 24
hours of continuing education within each
12 month interval may result in a reassess-
ment by the agency of an agency inspec-
tor’s proficiency level.

(iii) After the initial train-
ing period, each inspector of electronic
products will be evaluated by the agency, at
intervals not to exceed 12 months.

(D) Agency proficiency stan-
dards. The agency proficiency standards for
agency inspectors of electronic products are
as follows,

(i) Level I. The agency
inspector has not successfully achieved the
objectives in subparagraph (A) of this para-
graph after the initial training period. Addi-
tional training is required. Unsupervised
inspections will not be performed.

(ii) Level II. The agency
inspector has partially achieved the objec-
tives in subparagraph (A) of this paragraph,
but has not achieved the objective in
subparagraph (A)(ix) of this paragraph after
the initial training period. Additional train-
ing is required. Unsupervised inspections
are not permitted for the type of electronic
products for which the objectives of
subparagraph (A)(ix) of this paragraph have
not been achieved. Unsupervised inspec-
tions may be performed for the type of
electronic products for which the objectives
in subparagraph (A)(ix) of this paragraph
have been successfully achieved.

(iii) Level I1I. The agency
inspector has successfully achieved the ob-
Jectives in subparagraph (A) of this para-
graph. Supervision is not required for
routine inspections.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found o be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995.

TRD-3504462 Susan K. Steeg
General Counsel
Texas Depanment of
Health

Earliest possible date of adoption: May 19,
1995

For further information, please call. (512)
458-7236

L4 ¢ L

The Texas Department of Health (depart-
ment) proposes the repeal of existing
§289.121; and proposes new §289.252, con-
cerning the conirol of radiation. The saclion
proposed for repeal adopts by reference Part
41, titlad "Licensing of Radioactive Material®
of the Texas Regulations for Control of Radi-
ation (TRC. ). The proposed new section has
been re-written in Texas Register tormat and
includes requirements for licensees to repon
fo the depariment incidents involving events
that prevent immediate protective actions
nacessary to avoid exposures to or releases
of radioactive materials that could exceed
regulatory limits (events may include fires,
explosions, toxic gas releases, etc.). The re-
quirements for the amounts of financial assur-
ance needed for decommissioning based
upon the quantity of radioactive material pos-
sessed are clarified. These are items of com-
patibility with the United States Nuclear
Regulatory Commission (NRC), and as an
agreement state, Texas must adopt them.

The section has been expanded to add an
option for required supervised clinical experi-
ence for certain medical uses of radioactive
material to be obtained under an authorized
physician in a medical teaching institution that
also provides appropriate training programs
that have been accredited by the Accredila-
tion Council for Graduate Medical Education
or the Committee on Pastdoctoral Training of
the American Osteopathic Association. The
rule is clarified to specify the classroom and
laboratory training initiated before the effec-
tive date of the rule and completed two years
from the effective dale of the rule will be
accepted if obtained in an accredited medical
school, a federal teaching hospital, or a frain-
ing program for medical use of radioactive
material that has been accepted by the de-
partiment, NRC, or another agreement state.
The rule also allows the department to accept
alternative training if it provides an equal or
greater level of training than that specified.
The section is also amended to provide clari-
fication for the types of supervised clinical
experience required for unspecified radio-
pharmaceuticals for therapeutic treatment.

The amendments and new section are part of
the first phase in the process for converling
existing sections that adopt by reference the
various parts of the TRCR to Texas Register
format.

Ruth E. McBurney, C.H.P., Director, Division
of Licensing, Registration and Standards, Bu-
reau of Radiation Control, has determined
that for the first five-year period the sections
are in effect there will be no fiscal implications
for state or local government as a result of
enforcing or administering the sections.

Mrs. McBurney also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be to
ensure that licensees will report to the depan-
ment incidents involving releases of or expo-
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sures to radioactive materials The rules also
assures that physicians who use radioactive
material have the appropriale training and
experience for cerlain medical uses of radio-
active material. No impact is anticipated on
small businesses, persons who are required
to comply with these rules, or on local em-
ployment as a result of implementing the sec-
tions.

Comments on the proposal may be presented
in writing to Ruth E. McBurney, C. H.P., Di-
rector, Division of Licensing, Registration and
Standards, Bureau of Radiation Control,
Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756-3189, (512)
834-6688. Public comments will be accepied
for 30 days following publication of these pro-
posed changes in the Texas Register. In ad-
dition, a public hearing will be held at 1:20
p.m., Thursday, May 18, 1925, in Conference
Room N218, Texas Department of Health,
Bureau of Radiation Control, located at the
Exchange Building, 8407 Wall Street, Austin,
Texas.

Texas Regulations for Control
of Radiation

* 25 TAC §289.121

(Edtor’s note The text of the following section
proposed for repeal will not be published. The
secfion may be evamined in the offices of the
Tevas Department of Health o1 in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Bra:zos Street, Austin.)

The repeal is proposed under the Health and
Safety Code, Chapter 401, which provides
the Board of Health with the authority to adopt
rules and guidelines relaiing to the control of
radiation; and §12.001, which provides the
Board of Health with authority to adopt rules
1o implement every duty imposed by law on
the board, the department, and the commis-
sioner of heafth.

The repeal affects the Health and Safety
Code, Chapter 401.

§289.121. Licensing of Radioactive Mate-
rial.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 11, 1995,

TRD-9504459 Susan K. Steeg

General Counsel
Texas Department of
Health

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
458-7236

L L4 L4

License Regulations
s 25 TAC §289.252

The new section is proposed under the
Health and Safety Code, Chapter 401, which
provides the Board of Health with the author-

ity to adopt rules and guidelines relating to
the control of radiation; and §12.001, which
provides the Board of Health with authority to
adopt rules 1o implement every duty imposed
by law on the board, the department, and the
commissioner of health.

§289.252. Licensing of Radioactive Mate-
rial.

(a) Purpose. This section and
§289.115 of this title (relating to Radiation
Safety, Requirements and Licensing and
Registration Procedures for Industrial Radi-
ography), §289.127 of this title (relating to
Licensing of Naturally Occurring Radioac-
tive Material (NORM)), §289.251 of this
title (relating to Exemptions, General Li-
censes, and Genera! License Acknowledge-
ments), and §289.254 of this title (relating
to Licensing of Radioactive Waste Process-
irg and Storage Facilities) provide for the
licensing of radioactive material. Unless
otherwise exempted, no person shall re-
ceive, possess, use, transfer, own, or acquire
radioactive material except as authorized in
a specific license issued in accordance with
this section, or as otherwise provided in this
secticn, in a specific license issued in ac-
cordance with §§289.115, 289.127. or
289.254 of this title, or in a general license
or general license acknowledgement issved
in accordance with §289.251 of this title.

(b) Scope. In addition to the re-
quirements of this section, all hcensees, nn-
less otherwise specified, are subject to the
requirements of §289.112 of this title (relat-
ing to Hearing and Enforcement Proce-
dures), §289.113 of this title (relating to
Standards for Protection Against Radiation),
and §289.114 of this title (relating to No-
tices. Instructions, and Reports to Workers),
§289.126 of this title (relating to Fees for
Certificates of Registration, Radioactive
Material(s) Licenses, Emergency Planning
and Implementation, and Other Regulatory
Services), and §289.201 of this title (relat-
ing to General Provisions). Licensees en-
gaged in industrial radiographic operations
are subject to the requirements of §289.115
of this title; licensees using sealed sources
in the healing arts are subject ‘o the require-
ments of §289.117 of this title (relating to
Use of Sealed Radioactive Sources in the
Healing Arts); and licensess engaged in
well logging service operations and tracer
studies are subject to the requirements of
§289.120 of this title (relating to Radiation
Safety Requirements for Well Logging Ser-
vice Operations and Tracer Studies).

(c) Types of licenses. Licenses for
radioactive materials are of two types: gen-
eral and specific.

(1) General licenses provided in
§289.251 of this title are effective without
the filing of applications with the agency or
the issuance of licensing documents to the
particular persons, although the filing of an

application for acknowledgement with the
agency may be required by the particular
general license. The general licensec is sub-
Ject to any other applicable portions of this
chapter and any limitations of the general
license.

{2) Specific licenses require the
submission of an application to the agency
and the issuance of a licensing document by
the agency. The licensee is subject to all
applicable portions of this chapter as well as
any limitations specified in the licensing
document.

(d) Filing application for specific li-
ceases.

(1) Applications for specific li-
censes shall be filed in duplicate on a form
prescribed by the agency.

{2) The agency may, at any time
after the filing of the original application
and before issuance of the license, require
further statements in order to enable the
agency to determine whether the application
should be granted or denied.

(3) Each application shall be
signed by the applicant or licensee, or a
person duly authorized to act for and on the
applicant’s or licensee’s behalf.

(4) An spplication for a license
may include a request for a license authoriz-
ing one or more activities. The agency may
require the issuance of separate specific li-
censes for those activities.

(5) Applications and documents
submitted to the agency may be made avail-
able for public inspection except that the
agency may withhold any document or part
thereof from public inspection in accord-
ance with §289.201(n) of this title. The
agency may also request additional informa-
tion after the license has been issued to
enable the agency to determine whether the
license should be modified or revuked.

(6) Each application for a spe-
cific license, other than a license exempted
from §289. 126 of this title, shall be accom-
panied by the fee prescribed in §12.21 of
Texas Regulations for Control of Radiation
(TRCR) Part 12 as adopted by reference in
§289.126 of this title.

(7) If the applicant is a corpora-
tion under the Texas Business Corporation
Act, TRC Form 12-2 shall be submitted
with the application to confirm that no tax
owed the state in accordance with Tax
Code, Chapter 171, is delinquent.

(8)  Applications for licenses
shall be processed in accordance with the
following time periods.

(A) The first period is the
time from receipt of an application by the
Division of Licensing, Registration and
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Standards to the date of issuance or denial
of the license or a written notice outlining
why the application is incomplete or unac-
ceptable. This time period is 60 days.

(B) The second period is the
time from receipt of the last item necessary
to complete the application to the date of
issuance or denial of the license. This time
period is 30 days.

(C) These time periods are
exclusive of any time period incident to
hearings and post-hearing activities required
by the Government Code, Chapters 2001
and 2002.

(9) Notwithstanding the provi-
sions of §12.11(a) of TRCR Part 12 as
adopted by reference in §289.126 of this
title, reimbursement of application fees may
be granted in the following manner.

(A) In the event the applica-
tion is not processed in the time periods as
stated in paragraph (8) of this subsection,
the applicant has the right to request of the
director of the Radiation Control Program
full reimbursement of all application fees
paid in that particular application process. If
the director does not agree that the estab-
lished periods have been violated or finds
that good cause existed for exceeding the
established periods, the request will be de-
nied.

(B) Good cause for exceed-
ing the period established is considered to
exist if:

(i} the number of applica-
tions for licenses to be processed exceeds
by 15% or more the number processed in
the same calendar quarter the preceding
year,

(ii) another public or pri-
vate entity utilized in the application pro-
cess caused the delay; or

(iii) other conditions ex-
isted giving good cause for exceeding the
established periods.

(C) 1If the request for full re-
imbursement authorized by subparagraph
(A) of this paragraph is denied, the appli-
cant may then request a hearing by appeal
to the Commissioner of Health for a resolu-
tion of the dispute. The appeal will be pro-
cessed in accordance with the formal
hearing procedures of the Texas Department
of Health, §§1.21-1.34 of this title (relating
to Formal Hearing Procedures).

(e) General requirements for the is-
suance of specific licenses. A license appli-
cation will be approved if the agency
determines that:

(1) the applicant and all person-
nel who will be handling the radioactive
material are qualified by reason of training
and experience to use the material in ques-
tion for the purpose requested in accordance
with this chapter in such a manner as to
minimize danger to public health and safety
or the environment;

(2) the applicant’s proposed
equipment, facilities, and procedures are ad-
equate to minimize danger to public health
and safety or the environment;

(3) the issuance of the license
will not be inimical to the health and safety
of the public;

(4) the applicant satisfies any
applicable special requirement in this sec-
tion;

(5) the radiation safety informa-
tion submitted for requested sealed
source(s) or device(s) containing radioactive
material is in accordance with subsection (i)
of this section;

(6) qualifications o: the desig-
nated radiation safety officer (RSO) as
specified in subsection (g) of this section
are adequate for the purpose requested in
the application;

(7) the applicant submits an ade-
quate operating, safety, and emergency pro-
cedures manual;

(8) the applicant’s permanent fa-
cility is located in Texas (if the applicant's
permanent facility is not located in Texas,
reciprocal recognition must be sought as
required by subsection (s) of this section);
and

(9) all personnel who will be
handling radioactive material have adequate
training and experience in the handling of
radioactive material.

() Special requirements for issu-
ance of certain specific licenses for radioac-
tive material by specific groups.

(1) Human use of radioactive
material. In addition to the requirements set
forth in subsection (e) of this section, a
specific license for human use of radioac-
tive material will be issued if:

(A) the applicant possesses
adequate facilities for the clinical care of
patients;

(B) the physician designated
on the application as the individual user has
completed the training and experience re-
quirements in subsection (w)(5) of this sec-
tion as applicable;

(C) the application is for a
license authorizing unspecified forms and/or

multiple types of radioactive material for
medical research, diagnosis and therapy,
(ie., a broad medical license); and

(D) the agency determines
that:

(i) the applicant’s staff
has substantial experience in the use of a
variety of radioactive materials for a variety
of human uses;

(ii) the applicant has ap-
pointed a radiation safety committee that
includes adequate professional and technical
representation from multiple applicable
medical specialties. Representatives on this
committee should include authorized users
from each specialty using radioactive mate-
rial (including research, diagnostic, and
therapeutic uses), technical staff from each
specialty, a senior administrative repre-
sentative, representation from affected nurs-
ing staff, and other special services that
may be affected (ER., OR, L.CU, etc)
and the RSO; and

(i) a full-time RSO
and/or staff has been appointed.

(2) Specific licenses for medical
uses of radioactive material,

(A) Subject to the provisions
of subparagraphs (B), (C), and (D) of this
paragraph, an application for a specific li-
cense in accordance with paragraph (1) of
this subsection for any medical use or uses
of radioactive matcrial specified in one or
more of Groups I, II, and I, defined in
subsection (w)(2) of this section, will be
approved for all of the medical uses within
the group or groups, that include the use or
uses as specified in the application, if:

(i) the applicant satisfies
the requirements of paragraphs (1) of this
subsection and the requirements of this
paragraph;

(ii) the applicant, or the
physician designated in the applicstion as
the individual user, has compizsted the train-
ing and experience requirements in subsec-
tion (w) (5) of this section as applicable;

(iii) the applicant or the
physicians and all other personnel who will
be involved in the preparation and use of
the radioactive material have adequate train-
ing and experience in the handling of radio-
active material appropriate to their
participation in the uses included in the
group or groups;

(iv) the applicant’s radia-
tion detection and measuring instrumenta-
tion is appropriate for conducting the
procedures involved in the uses included in
the group or groups; and

(v) the applicant’s radia-
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tion safety operating procedures are ade-
quate for handling and disposal of the
radioactive material involved in the uses
included 1n the group or groups.

(B) Any licensee who is au-
thorized to use one or more of the medical
use groups of radioactive material in ac-
cordance with subparagraph (A) of this
paragraph and subsection (w)(2) of this sec-
tion 1s subject to the following conditions.

(i)  For Groups I and II of
subsection (w)(2) of this section, no li-
censee shall receive, possess. or use radio-
active material except as a
radiopharmaceutical manufactured in the
form to be administered to the patient, la-
beled, packaged, and distributed in accord-
ance with a specific license issued by the
agency in accordance with subsection
(h)(10) of this section or by the commis-
sion, another agreement state, or a licensing
state.

(i) For Group III of sub-
section (w)(2) of this section, no licensee
shall receive, possess, or use generators or
reagent kits contawning radioactive material
or shall use reagent kits that do not contain
radioactive material to prepare radiophar-
maceuticals containing radioactive malerial,
except:

(I) reagent kits not
containing radioactive material that are ap-
proved by the agency. the commission, an
agreement state, or a licensing state for use
by persons licensed in accordance with this
paragraph and subsection (w)(2) of this sec-
tion or equivalent regulations: and

(I) generators or re
agent kits containing radioactive material
that are manufactured, labeled, packaged.
and distributed in accordance with a spe-
cific license issued by the agency in accord-
ance with subsection (h)(11) of this section
or a specific license issued by the commis-
sion, an agreement state, or a licensing state
in accordance with equivalen regulations.

(ili) For Group II of sub-
section (w)(2) of this section, any licensee
who uses generators or reagent kits shall:

(I) elute the generator
or process radioactive material with the re-
agent kit in accordance with instructions
that are approved by the agency, the com-
mission, an agreement state, or a licensing
state, and furnished by the manufacturer on
the label attached to or in the leaflet or
brochure that accompanies the generator or
reagent kit;

(II) before administra-
tion to patients, cause each elution or ex-

traction of technetium-99m from a
molybdenum-99/technetium-99m generator
to be tested to determine either the total
molybdenum-99 activity or the concentra-
tion of molybdenum-99. This testing shall
be conducted according to writtcn proce-
dures and by personnel who have been spe-
cifically trained to perform the test;

()  prohibit the ad-
ministration to patients of technetium-99m
containing more than 0.15 microcurie of
molybdenum-99  per  millicurie  of
technetium-99m; and

(IV) maintain for three
years for agency inspection records of the
molybdenum-99 test conducted on each elu-
tion from the generator.

(iv)  Except as specified
in subparagraph (G) of this paragraph, for
uses of radioactive material within Groups
I, II, and I of subsection (w)(2) of this
section, the licensee shall comply with the
product labeling (package insert) specifica-
tions and recommendations.

(v) For Groups I, I, and
IT of subsection (w)(2) of this section, any
licensee using radioactive material for clini-
cal procedures other than those specified in
the product labeling (package insert) shall
comply with the product labeling regarding;

@O chemical and
physical form;

(II) route of adminis-
tration; and

(I0) dosage range.

(C) Any licensee who is li-
censed in accordance with subparagraph (A)
of this paragraph for one or more of the
medical use groups in subsection (w)(2) of
this section is also authorized to use radio-
active material in accordance with the gen-
eral license in §289. 251(j)(2) of this title
for the specified in vitro uses without filing
an application for acknowledgement with
the agency as required by §289.251(j)(2)
(B) of this title; provided the licensee is
subject to the other provisions of
§289.251(j)(2) of this title.

(D) Any licensee who is li-
censed in accordance with subparagraph (A)
of this paragraph for one or more of the
medical use groups in subsection (w)(2) of
this section is also authorized, subject to the
provisions of this subparagraph and
subparagraph (E) of this paragraph, to re-
ceive. possess, and use for calibration and
reference standards:

(i) any radioactive mate-
rial listed in Group I, I, or II of subsection
(w)(2) of this section with a half-life not
longer than 100 days, in amounts not to
exceed 15 millicuries total;

(ii) any radioactive mate-
rial listed in Group I, I, or III of subsection
(w)(2) of this section with half-life greater
than 100 days in amounts not to exceed 200
microcuries total;

(iii) technetium-99m in
amounts not to exceed 30 millicuries; and

(iv) any radioactive mate-
rial, in amounts not to exceed six millicu-
ries per source, contained in calibration or
reference sources that have been manufac-
tured, labeled, packaged, and distributed in
accordance with a specific license issued by
the agency in accordance with subsection
(h)(7) of this section, a specific license is-
sued by the commission in accordance with
10 Code of Federal Regulations (CFR)
32.74, or a specific license issued to the
manufacturer by an agreement state or a
licensing state in accordance with equiva-
lent regulations.

(E) Any licensee or regis-
trant who possesses and uses calibration and
reference sources in accordance with
subparagraph (D)(iv) of this paragraph
shall:

(i) follow the radiation
safety and handling instructions apprrved
by the agency. the commission, an agree-
ment state, or a licensing state, and fur-
nished by the manufacturer on the label
attached to the source, or permanent con-
tainer thereof, or in the leaflet or brochure
that accompanies the source, and maintain
such instruction in a legible and conve-
niently available form; and

(i) conduct a physical in-
ventory at intervals not to exceed six
months to account for all sources received
and possessed. Records of the inventories
shall be maintained for inspection by the
agency and shall include the quantities and
kinds of radioactive material, source identi-
fication numbers, location of sources, and
the date of the inventory.

(F) The use of gases, gas so-
lutions, and aerosols shall be specifically
requested in a license application.

(G) In addition to the re-
quirements set forth in subsection (e) of this
section, an application for a specific license
to prepare and dispense radiopharmaceuti-
cals for human use will be approved if the
nuclear pharmacist designated in the appli-
cation as the individual user has completed
the training and experience requirements
specified in the rules of the Texas State
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Board of Pharmacy, contained in Title 22,
Texas Administrative Code §291.52. Nu-
clear pharmacists identified as authorized
users on a nuclear pharmacy license issued
by the agency in accordance with paragraph
(2) of this subsection before September 1,
1994, need not comply with the training and
experience requirements specified in this
section.

(H) Any licensee who pro-
cesses and prepares radiopharmaceuticals
for human use shall do so according to:

(i)  instructions that are
approved by the agency, the commission,
an agreement state, or a licensing state that
are furnished by the manufacturer on the
label attached to a generator or reagent kit,
or contained in the accompanying leaflet or
brochure;

(ii) procedures approved
by the agency; or

(ii)) the provisions of the
practice of pharmacy, as recognized by the
Texas State Board of Pharmacy, by an au-
thorized nuclear pharmacist.

(D If the authorized nuclear
pharmacist elutes generators or processes
radioactive material with the reagent kit in a
manner that deviates from instructions fur-
nished by the manufacturer on the label
attached to the generator or reagent kit or in
the accompanying leaflet or brochure, a
complete description of the deviation shall
be made and maintained for inspection by
the agency for a period of three years.

(3) Release of patients contain-
ing radiopharmaceuticals, temporary im-
plants, or permanent implants.

(A) Any individual to whom
more than 30 millicuries of a radiopharma-
ceutical is administered shall be confined to
an agency-approved inpatient facility and
shall not be released from confinement until
the activity of the administered radiophar-
maceutical in the patient is less than 30
millicuries, or until the measured dose rate
from the patient is less than five millirems
per hour at a distance of one meter.

(B) Immediately after re-
moving the last temporary implant source or
retraction of a source(s) from a remote con-
trol brachytherapy device at the conclusion
of treatment, and before the patient is re-
leased from the therapy room, the licensee
shall perform a radiation survey of the pa-
tient with an appropriate survey instrument.
The licensee shall not release from confine-
ment for medical care a patient treated by
temporary implant or remote control
brachytherapy device until all sources have
been removed.

(C) Any individual contain-
ing permanent implant sources shall remain
hospitalized and shall not be released from
confinement until the exposure rate from
the patient is less than six milliroengtens
per hour at a distance of one meter from the
implant location.

(4) Records and reports of
misadministrations.
(A) When a

misadministration involves any therapy pro-
cedure, the licensee shall notify the agency.
The licensee shall also notify the referring
physician of the affected patient and the
patient or a responsible relative or guardian,
unless the referring physician agrees to in-
form the patient or believes, based on medi-
cal judgment, that telling the patient or the
patient’s responsible relative or guardian
would be harmful to one or the other, re-
spectively. These notifications must be
made within 24 hours after the licensee
discovers the misadministration. If the re-
ferring physician, patient, or the patient’s
responsible relative or guardian cannot be
reached within 24 hours, the licensee shall
notify them as soon as practicable. The
licensee is not required to notify the patient
or the patient’s responsible relative or
guardian without first consulting the refer-
ring physician; however, the licensee shall
not delay medical care for the patient be-
cause of this.

(B) Within 15 days after an
initiel therapy misadministration report to
the agency, the licensee shall report, in
writing, to the agency and to the referring
physician, and furnish a copy of the report
to the patient or the patient’s responsible
relative or guardian if either was previously
notified by the licensee as required by
subparagraph (A) of this paragraph. The
written report must include the licensee’s
name; the referring physician’s name; a
brief description of the event; the effect on
the patient; the action taken to prevent re-
currence, whether the licensee informed the
patient or the patient’s responsible relative
or guardian, and if not, why not. The report
to the agency must not include the patient’s
name or other information that could lead to
identification of the patient.

(C) When a
misadministration involves a diagnostic pro-
cedure, the RSO shall promptly investigate
its cause, make a record for agency review,
and retain the record in accordance with
subparagraph (D) of this paragraph. The
licensee shall also notify the referring phy-
sician and the agency in writing within 15
days if the misadministration involved the
use of radioactive material not intended for

medical use, administration of dosage five-
fold different from the intended dosage, or
misadministration of radioactive material
such that the patient is likely to receive an
individual organ dose greater than 50 rems
dose equivalent or a whole body dose
greater than five rems effective dose equiv-
alent. Licensees may use dosimetry tables
in package inserts, corrected only for
amount of radioactivity administered, to de-
termine whether a report is required.

(D) Each licensee shall retain
a record of each misadministration for ten
years. The record must contain the name of
all individuals involved in the event, includ-
ing the physician, allied health personnel,
the patient, and the patient’s referring phy-
sician; the patient’s social security number
or identification number if one has been
assigned; a brief description of the event,
the effect on the patient; and the action
taken, if any, to prevent recurrence.

(E) Aside from the notifica-
tion requirement, nothing in subparagraphs
(A)-(D) of this paragraph shall affect any
rights or duties of licensees and physicians
in relation to each other, patients, or respon-
sible relatives, or guardians.

(5) Use of sealed sources in in-
dustrial radiography. In addition to the re-
quirements set forth in subsection (e) of this
section, a specific license for use of sealed
sources in industrial radiography will be
issued if the applicant submits to the agency
the items in accordance with §289.115 of
this title.

(6) Multiple quantities or types
of radioactive material for use in research
and development.

(A) In addition to the re-
quirements set forth in subsection (e) of this
section, a specific license for multiple
quantities or types of radioactive material
for use in research and development (i.e., a
broad license), not to include the internal or
external administration of radiation or ra-
dioactive material to humans, will be issued
only if each item below is adequately ad-
dressed:

(i) the applicant’s staff
has substantial experience in the use of a
variety of radioisotopes for a variety of
research and development uses;

(ii) the applicant has es-
tablished a radiation safety committee
(composed of such persons as an RSO, a
representative of senior management, and
one or more persons trained or experienced
in the safe use of radioactive materials) that
will review and approve proposals for such
uses in advance of purchase of radioiso-
topes,
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(iii) the applicant has ap-
pointed an RSO in accordance with subsec-
tion (g) of this section;

(iv) the applicant has a
full-time RSO and/or staff; and

(v) the applicant submits
the names and qualifications of the commit-
tee and designated RSO.

(B)  Unless specifically au-
thorized, persons licensed according to
subparagraph (A) of this paragraph shall not
conduct tracer studies involving direct re-
lease of radioactive material to the environ-
ment.

(C) Unless specifically au-
thorized, in accordance with a separate li-
cense, persons licensed according to
subparagraph (A) of this paragraph shall
not:

(i) receive, acquire, own,
possess, use, or transfer devices containing
100,000 curies or more of radioactive mate-
rial in sealed sources used for irradiation of
materials;

(ii) conduct activities for
which a specific license issued by the
agency in accordance with subsection (h) of
this section and §§289.115, 289.127, and
289.254 of this title is required;

(iii) add or cause the ad-
dition of radioactive material to any food,
beverage, cosmetic, drug, or other product
designed for ingestion or inhalation by, or
application to, a human being; or

(iv)  commercially dis-
tribute radioactive material.

(g) Radiation safety officer.

(1) An RSO shall be designated
for every license issued by the agency.

(2) The RSO’s documented
qualifications shall include as a minimum:

(A) possession of a high
school diploma or a certificate of high
school equivalency based on the GED test:

(B) completion of the train-
ing and testing requirements specified in
this chapter for the activities for which the
license application is submitted; and

(C) training and experience
necessary to supervise the radiation safety
aspects of the licensed activity.

(3) The specific duties of the
RSO include, but are not limited to, the
following:

(A) to establish and oversee
operating, safety, emergency, and as low as
reasonably achievable (ALARA) proce-
dures, and to review them at least annually
to ensure that the procedures are current and
conform with this chapter;

(B) to oversee and approve
all phases of the training program for opera-
tions and/or personnel so that appropriate
and effective radiation protection practices
are taught;

(C) to ensure that required
radiation surveys and leak tests are per-
formed and documented in accordance with
this chapter, including any corrective mea-
sures when levels of radiation exceed estab-
lished limits;

(D) to ensure that personnel
monitoring is used properly by
occupationally-exposed personnel, that re-
cords are kept of the monitoring results, and
that timely notifications are made in accord-
ance with §289.114 of this title;

(E) to investigate and cause a
report to be submitted to the agency for
each known or suspected case of radiation
exposure to an individual or radiation level
detected in excess of limits established by
this chapter and each theft or loss of
source(s) of radiation, to determine the
cause(s). and to take steps to prevent a
recurrence;

(F) to investigate and cause a
report to be submitted to the agency for
each known or suspected case of release of
radioactive material(s) to the environment
in excess of limits established by this chap-
ter,

(G) to have a thorough
knowledge of management policies and ad-
ministrative procedures of the licensee;

(H) to assume control and
have the authority to institute corrective
actions, including shutdown of operations
when necessary in emergency situations or
unsafe conditions;

(I) to ensure that records are
maintained as required by this chapter;

(J) to ensure the proper stor-
ing, labeling, transport, and use of sources
of radiation, storage, and/or transport con-
tainers;

(K) to ensure that inventories
are performed in accordance with the activi-
ties for which the license application is
submitted; and

(L) to ensure that personnel
are complying with this chapter, the condi-
tions of the license, and the operating.
safety, and emergency procedures of the
licensee.

(h) Special requirements for a spe-
cific license to manufacture, assemble, re-
pair, or  commercially  distribute
commodities, products, or devices that con-
tain radioactive material.

(1) Introduction of radioactive
material into products in exempt concentra-
tions.

(A) In addition to the re-
quirements set forth in subsection (e) of this
section, a specific license authorizing the
introduction of radioactive material into a
product or material in the possession of the
licensee or another to be transferred to per-
sons exempt from this chapter in accord-
ance with §289.251(d)(1)(A) of this title
will be issued if:

(i) the applicant submits a
description of the product or material into
which the radioactive material will be intro-
duced, intended use of the radioactive mate-
rial and the product or material into which it
is introduced, method of introduction, initial
concentration of the radioactive material in
the product or material, control methods to
assure that no more than the specified con-
centration is introduced into the product or
material, estimated time interval between
introduction and transfer of the product or
material, and estimated concentration of the
radioactive material in the product or mate-
rial at the time of transfer, and

(it) the applicant provides
reasonable assurance that the concentrations
of radioactive material at the time of trans-
fer will not exceed the concentrations in
§289. 251(q)(1) of this title, that reconcen-
tration of the radioactive material in con-
centrations exceeding those in
§289.251(q)(1) of this title is not likely, that
the use of lower concentrations is not feasi-
ble, and that the product or material is not
likely to be incorporated in any food, bever-
age, cosmetic, drug, or other commodity or
product designed for ingestion or inhalation
by, or application to, a human.

(B) Each person licensed in
accordance with this paragraph shall file
with the agency an annual report that
identifies the type and quantity of each
product or material into which radioactive
material has been introduced during the re-
porting period; name and address of the
person who owned or possessed the product
or material when the radioactive material
was introduced; the type and quantity of
radionuclide introduced into each such
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product or material; and the initial concen-
trations of the radionuclide in the product or
material at time of transfer of the radioac-
tive material by the licensee. If no transfers
of radioactive material have been made in
accordance with this paragraph during the
reporting period. the report shall so indi-
cate. The report shall cover the year ending
June 30, and shall be filed within 30 days
thereafter.

(2) Commercial distribution of
radioactive material in exempt quantities.

(A)  Authority to transfer
possession or control by the manufacturer,
processor, or producer of any equipment,
device, commodity, or other product con-
taining source material or byproduct mate-
rial whose subsequent possession, use,
transfer, and disposal by all other persons
are exempted from regulatory requirements
may be obtained only from the United
States Nuclear Regulatory Commission,
Washington, DC 20555.

(B) In addition to the re-
quirements set forth in subsection (e) of this
section, an application for a specific license
to distribute naturally occurring or
accelerator-produced radioactive material
(NARM) to persons exempt from this chap-
ter in accordance with §289. 251(d)(2) of
this title will be approved if:

(i) the radioactive mate-
rial is not contained in any food, beverage,
cosmetic, drug, or other commodity de-
signed for ingestion or inhalation by, or
application to, a human;

(ii) the radioactive mate-
rial is in the form of processed Jhemical
elements, compounds, or mixtures, tissue
samples, bioassay samples, counting stan-
dards, plated or encapsulated sources, or
similar substances, identified as radioactive
and to be used for its radioactive properties,
but is not incorporated into any manufac-
tured or assembled commodity, product, or
device intended for commercial distribution;
and

(i) the applicant submits
copies of prototype labels and brochures
and the agency approves such labels and
brochures.

(C) The license issued in ac-
cordance with subparagraph (B) of this
paragraph is subject to the following condi-
tions.

(i) No more than ten ex-
empt quantities shall be sold or commer-
cially distributed in any single transaction.
However, an exempt quantity may be com-
posed of fractional parts of one or more of
the exempt quantity provided the sum of the
fractions shall not exceed unity.

(ii) Each exempt quantity
shall be separately and individually pack-
aged. No more than ten such packaged ex-
empt quantities shall be contained in any
other package for commercial distribution
to persons exempt from this chapter in ac-
cordance with §289.251(d)(2) of this title.
The outer package shall be such that the
dose rate at the external surface of the
package does not exceed 0.5 millirem per
hour.

(ii)) The immediate con-
tainer of each quantity or separately pack-
aged fractional quantity of radioactive
material shall bear a durable, legible label
that:

(I) identifies the radio-
nuclide and the quantity of radioactivity;
and

(II) bears the words
"Radioactive Material."

(iv) In addition to the la-
beling information required by clause (iii)
of this subparagraph, the label affixed to the
immediate container, or an accompanying
brochure, shall:

(D state that the con-
tents are exempt from the commission,
agreement state, or licensing state require-
ments;

(II) bear the words
"Radioactive Material-Not for Human
Use-Introduction into Foods, Beverages,
Cosmetics, Drugs, or Medicinals, or into
Products Manufactured for Commercial
Distribution is Prohibited-Exempt
Quantities Should Not Be Combined"”; and

(D) set forth appro-
priate additional radiation safety precautions
and instructions relating to the handling,
use, storage, and disposal of the radioactive
material.

(D) Each person licensed in
accordance with this paragraph shall main-
tain records identifying, by name and ad-
dress, each person to whom radioactive
material is commercially distributed for use
in accordance with §289.251(d)(2) of this
title or the equivalent regulations of an
agreement state or a licensing state. and
stating the kinds and quantities of radioac-
tive material commercially distributed. An
annual summary report stating the total
quantity of each radionuclide commercially
distributed in accordance with the specific
license shall be filed with the agency. Each
report shall cover the year ending June 30,
and shall be filed within 30 days thereafter.
If no commercial distributions of radioac-

tive material have been made in accordance
with this paragraph during the reporting
period, the report shall so indicate.

(3) Incorporation of NARM into
gas and aerosol detectors. In addition to the
requirements set forth in subsection (e) of
this section, an application for a specific
license authorizing the incorporation of
NARM into gas and aerosol detectors to be
distributed to persons exempt from this
chapter in accordance with  §289.
251(d)(3)(C) of this title will be approved if
the application satisfies requirements equiv-
alent to those contained in 10 CFR 32.26.
The maximum quantity of radium-226 in
each device shall not exceed 0.1 microcurie.

(4) Licensing the manufacture
and commercial distribution of devices to
persons generally licensed in accordance
with §289.251(j)(1) of this title.

(A) An application for a spe-
cific license to manufacture or commer-

cially distribute  devices  containing
radioactive material to persons generally li-
censed in accordance with

§289.251(g)(1)(C) and (j)(1) of this title or
equivalent regulations of the commission,
an agreement state, or a licensing state will
be approved if:

(i) the applicant satisfies
the general requirements of subsection (e)
of this section;

(ii)  the applicant submits
sufficient information relating to the design,
manufacture, prototype testing, quality con-
trol, labels, proposed uses, installation, ser-
vicing, leak testing, operating and safety
instructions, and potential hazards of the
device to provide reasonable assurance that;

(I) the device can be
safely operated by persons not having train-
ing in radiological protection;

(M) under ordinary
conditions of handling, storage, and use of
the device, the radioactive material con-
tained in the device will not be released or
inadvertently removed from the device, and
it is unlikely that any person will receive in
any period of one calendar quarter a dose in
excess of 10% of the limits specified in
21.201 of TRCR Part 21 as adopted by
reference in §289.113 of this title; and

(IT) under  accident
conditions (such as fire and explosion) asso-
ciated with handling, storage, and use of the
device, it is unlikely that any person would
receive an external radiation dose or dose
commitmeat in excess of the following or-
gan doses:

(-a-) 15 rems to the
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whole body: head and trunk; active blood-
forming organs; gonads; or lens of eye;

(-b-) 200 rems to
the hands and forearms; feet and ankles;
localized areas of skin averaged over areas
no larger than one square centimeter; or

() 50 rems to

other organs;

(iii) each device bears a
durable, legible, clearly visible label or la-
bels approved by the agency, which contain
in a clearly identified and separate state-
ment;

(1)) instructions and
precautions necessary to assure safe instal-
lation, operation, and servicing of the de-
vice (documents such as operating and
service manuals may be identified in the
label and used to provide this information);

(I) the requirement,
or lack of requirement, for leak testing, or
for testing any "on-off’ mechanism and in-
dicator, including the maximum time inter-
val for such testing, and the identification of
radioactive material by isotope, quantity of
radioactivity, and date of determination of
the quantity; and

() the information
called for in one of the following state-
ments, as appropriate, in the same or sub-
stantially similar form:

(-a-) For radioac-
tive materials other than NARM, the fol-
lowing statement is appropriate:
Figure Iy 25
§289.252(h)(4)(A)(iii)(T)(-a-)

(-b-) For NARM,
the following statement is appropriate;
Figure 2: 25 TAC
§289.252(h)(4)(A)(iii)(I)(-b-)

(-c-) The model,
serial number, and name of manufacturer or
distributor may be omitted from this label
provided they are elsewhere stated in label-
ing affixed to the device.

TAC

(B) Inthe event the applicant
desires that the device be required to be
tested at intervals longer than six months,
either for proper operation of the "on-off"
mechanism and indicator, if any, or for
leakage of radioactive material or for both,
the applicant shall include in the application
sufficient information to demonstrate that
such longer interval is justified by perfor-
mance characteristics of the device or simi-
lar devices and by design features that have
a significant bearing on the probability or
consequences of radioactive material leak-
age from the device or failure of the "on-
off" mechanism and indicator. In determin-

ing the acceptable interval for the test for
radioactive material leakage, the agency
will consider information that includes, but
is not limited to:

(i) primary containment
(source capsule);

(ii) protection of primary
containment;

(iii) method of sealing
containment;

(iv) containment con-
struction materials;

(v) form of contained ra-
dioactive material,

(vi) maximum tempera-
ture withstood during prototype tests;

(vil) maximum pressure
withstood during prototype tests;

(viii) maximum quantity
of contained radioactive material;

(ix) radiotoxicity of con-
tained radioactive material; and

(x) operating experience
with identical devices or similarly designed
and constructed devices.

(C) In the event the applicant
desires that the general licensee in accord-
ance with §289.251(g)(1)(C) and (j)(1) of
this title or in accordance with equivalent
regulations of the commission, an agree-
ment state, or a licensing state be authorized
to mount the device, collect the sample to
be analyzed by a specific licensee for radio-
active material leakage, perform mainte-
nance of the device consisting of
replacement of labels, rust and corrosion
prevention, and for fixed gauges, repair and
maintenance of source holder mounting
brackets, test the “on-off" mechanism and
indicator, device from installation, the ap-
plicant shall include in the application writ-
ten instructions to be followed by the
general licensee, estimated calendar quarter
doses associated with such activity or activ-
ities, and bases for such estimates. The sub-
mitted information shall demonstrate that
performance of such activity or activities by
an individual untrained in radiological pro-
tection, in addition to other handling, stor-
age, and use of devices in accordance with
the general license, is unlikely to cause that
individual to receive a calendar quarter dose
in excess of 10% of the Limits specified in
21.201 of TRCR Part 21 as adopted by
reference in §289.113 of this title.

(D) Each person licensed in
accordance with this subparagraph to com-
mercially distribute devices to generally li-
censed persons shall:

(i) furnish a copy of the
general license in §289.251(g)(1)(C) and
(j)(1) of this title to each person to whom
the licensee directly or through an interme-
diate person commercially distributes radio-
active material in a device for use in
accordance with the general license in
§289.251(g)(1)(C) and (§)(1) of this title;

(ii)  furnish a copy of the
general license in the commission’s, agree-
ment state’s, or licensing state’s regulation
equivalent to §289.251(g)(1X(C) and (j)(1)
of this title, or alternatively, furnish a copy
of the general license in §289.251(g)(1)(C)
and (j)(1) of this title to each person to
whom the licensee directly or through an
intermediate person commercially distrib-
utes radioactive material in a device for use
in accordance with the general license of
the commission, the agreement state, or the
licensing state. If a copy of the general
license in §289.251(g)(1)(C) and (j)(1) of
this title is furnished to such a person, it
shall be accompanied by an explanation that
the use of the device is regulated by the
commission, agreement state, or licensing
state in accordance with requirements sub-
stantially the same as those in
§289.251(g)(1)(C) and (j)(1) of this title;

(iii) report to the agency
all commercial distributions of such devices
to persons for use in accordance with the
general license in §289.251(g)(1)(C) and
(9)(1) of this title, or equivalent regulations
of another agreement state or licensing
state. Such report shall identify each general
licensee by name and address, an individual
by name and/or position who may constitute
a point of contact between the agency and
the general licensee, the type, model, serial
number of device and serial number of
source commercially distributed, and the
quantity and type of radioactive material
contained in the device. If one or more
intermediate persons will temporarily pos-
sess the device at the intended place of use
prior to its possession by the user, the report
shall also include identification of each in-
termediate person by name, address, con-
tact, and relationship to the intended user. If
no commercial distributions have been
made to persons generally licensed in ac-
cordance with §289.251(g) (1)(C) and (j)(1)
of this title during the reporting period, the
report shall so indicate. The report shall
cover each calendar quarter and shall be
filed within 30 days thereafter;

(iv) report to the commis-
sion all commercial distributions of such
devices to persons for use in accurdance
with the commission general license in 10
CFR 31.5;

(v) report to the appropri-
ate agreement state or licensing state all
transfers of devices manufactured and com-
mercially distributed in accordance with this
paragraph for use in accordance with a gen-
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eral license in that state’s regulations equiv-
alent to §289.251(g)(1)(C) and (j)(1) of this
title;

(vi)  identify in such re-
ports each general licensee by name and
address, an individual by name and/or posi-
tion who may constitute a point of contact
between the agency and the general li-
censee, the type, model, serial number of
the device and serial number of source com-
mercially distributed, and the quantity and
type of radioactive material contained in the
device. If one or more intermediate persons
will temporarily possess the device at the
intended place of use prior to its possession
by the user, the report shall also include
identification of each intermediate person
by name, address, contact, and relationship
to the intended user. The report shall be
submitted within 30 days after the end of
each calendar quarter in which such a de-
vice is commercially distributed to the gen-
erally licensed person;

(vii)  report to the com-
mission information indicating no commer-
cial distributions have been made to the
commission licensees during the reporting
period if no such commercial distributions
have been made: and

(viii)  keep records show-
ing the name, address, and the point of
contact for each general licensee to whom
the licensee directly or through an interme-
diate person commercially distributes radio-
active material in devices for use in
accordance with the general license pro-
vided in §289.251(g)(1)(C) and (j)(1) of this
title, or equivalent regulations of the com-
mission, an agreement state, or a licensing
state. The records should show the date of
each commercial distribution, the isotope
and the quantity of radioactivity in each
device commercially distributed, the iden-
tity of any intermediate person, and compli-
ance with the reporting requirements of this
subparagraph.

(5) Special requirements for the
manufacture, assembly, or repair of lumi-
nous safety devices for use in aircraft. An
application for a specific license to manu-
facture, assemble, or repair luminous safety
devices containing tritium or promethium-
147 for use in aircraft, for commercial dis-
tribution to persons generally licensed in
accordance with §289.251(g)(4) of this title,
will be approved subject to the following
conditions:

(A) the applicant satisfies the
general requirements specified in subsection
(e) of this section; and

(B) the applicant satisfies the
requirements of 10 CFR 32.53, 32. 54,
32.55, 32.56, and 32.101 or their equiva-
lent.

(6) Special requirements for li-
cense to manufacture calibration sources
containing americium-241, plutonium, or
radium-226 for commercial distribution to
persons generally licensed 1n accordance
with §289.251(g)(6) of this title. An appli-
cation for a specific license to manufacture
calibration sources containing americium-
241, plutonium, or radium-226 to persons
generally licensed in accordance with
§289.251(g)(6) of this title will be approved
subject to the following conditions:

(A) the applicant satisfies the
general requirement of subsection (e) of this
section; and

(B) the applicant satisfies the
requirements of 10 CFR 3257, 3258,
32,59, and 32.102 and 10 CFR 70.39 or
their equivalent.

(7) Manufacture and commer-
cial distribution of sources or devices con-
taining radioactive material for medical use.
An application for a specific license to man-
ufacture and commercially distribute
sources and devices containing radioactive
material to persons licensed for use of
sealed sources in the healing arts or in
accordance with subsection (£)(2) of this
section for use as a calibration or reference
source will be approved if:

(A) the applicant satisfies the
general requirements in subsection (e) of
this section;

(B) the applicant submits
sufficient information regarding each type
of source or device pertinent to an evalua-
tion of its radiation safety, including:

(i) the radioactive mate-
rial contained, its chemical and physical
form, and amount;

(ii) details of design and
construction of the source or device,

(iii) procedures for, and
results of, prototype tests to demonstrate
that the source or device will maintain its
integrity under stresses likely to be encoun-
tered in normal use and accidents;

(iv)  for devices contain-
ing radioactive material, the radiation pro-
file of a prototype device:

(v) details of quality con-
trol procedures to assure that production
sources and devices meet the standards of
the design and prototype tests;

v (vi) procedures and stan-
dards for calibrating sources and devices;
and

(vii) instructions for han-
dling and storing the source or device from

the radiation safety standpoint. These in-
structions are to be included on a durable
label attached to the source or device or
attached to a permanent storage container
for the source or device, provided that in-
structions that are too lengthy for such label
may be summarized on the label and printed
in detail on a brochure that is referenced on
the label,

(C) the label affixed to the
source or device, or to the permanent stor-
age container for the source or device, con-
tains information on the radionuclide,
quantity, and date of assay, and a statement
that the name of the source or device is
licensed by the agency for commercial dis-
tribution to persons licensed for use of
sealed sources in the healing arts or in
accordance with subsection (f)(2) of this
section or equivalent licenses of the com-
mission, an agreement state, or a licensing
state, provided that such labeling for
sources that do not require long-term stor-
age may be on a leaflet or brochure that
accompanies the source,

(D) in the event the appli-
cant desires that the source or device be
required to be tested for radioactive material
leakage at intervals longer than six months,
the applicant shall include in the application
sufficient information to demonstrate that
such longer interval is justified by perfor-
mance characteristics of the source or de-
vice or similar sources or devices and by
design features that have a significant bear-
ing on the probability or consequences of
radioactive material leakage from the
source; and

(E) in determining the ac-
ceptable interval for testing radioactive ma-
terial leakage, the agency will consider
information that includes, but is not limited
to:

(i) primary containment

or source capsule;

(ii) protection of primary
containment;

(iii) method of sealing
containment;

(iv) containment con-
struction materials;

(v) form of contained ra-
dioactive material;

(vi) maximum tempera-
ture withstood during prototype tests;

(vil) maximum pressure
withstood during prototype tests;

(viii)  maximum quaatity
of contained radioactive material;
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(ix) radiotoxicity of con-
tained radioactive material, and

(x) operating experience
with identical sources or devices or simi-
larly designed and constructed sources or
devices.

(8) Manufacture and commer-
cial distribution of radioactive material for
certain in vitro clinical or laboratory testing
in accordance with the general license. An
application for a specific license to manu-
facture or commercially distribute radioac-
tive material for use in accordance with the
general license in §289.251(j)(2) of this title
will be approved if:

(A) the applicant satisfies the
general requirements specified in subsection
(e) of this section;

(B) the radioactive material
is to be prepared for distribution in prepack-
aged units of:

(i) iodine-125 in units not
exceeding ten microcuries each,

(ti) iodine-131 in units
not exceeding ten microcuries each;

(ii)) carbon-14 in units
not exceeding ten microcuries each;

(iv) hydrogen-3 (tritium)
in urits not exceeding 50 microcuries each;

(v) iron-59 in units not
exceeding 20 microcuries each;

(vi) cobalt-57 in units not
exceeding ten microcuries each;

(vii) selenium-75 in units
not exceeding ten microcuries each; or

(viii) mock 1odine-125 in
units not exceeding 0.05 microcurie of
iodine-129 and 0.005 microcurie of
americium-24]1 each;

(C) each prepackaged unit
bears a durable, clearly visible label:

(i) identifying the radio-
active contents as to chemical form and
radionuclide, and indicating that the amount
of radioactivity does not exceed ten
microcuries of iodine-125, iodine-131,
carbon-14, cobalt-57, or selenium-75; 50
microcuries of hydrogen-3 (tritiurn); 20
microcuries of iron-59; or mock iodine-125
in units not exceeding 0.05 microcurie of
iodine-129 and 0. 005 microcurie of
americium-241; and

(ii) displaying the radia-
tion caution symbol in accordance with
21901(a) and (b) of TRCR Part 21 as
adopted by reference in §289.113 of this
title and the words, "CAUTION, RADIO-
ACTIVE MATERIAL," and "Not for Inter-

nal or External Use in Humans or

Animals";

(D) one of the following
statements, as appropriate, or a substantially
similar statement that contains the informa-
tion called for in one of the following state-
ments, appears on a label affixed to each
prepackaged unit or appears in a leaflet or
brochure that accompanies the package:

(i) option 1:
Figure 3: 25 TAC §289.252(h)(8)(D)(i)

(i) option 2:
Figure 4: 25 TAC §289.252(h)(8)(D)(ii)

(E) the label affixed to the
unit, or the leaflet or brochure that
accompanies the package, contains adequate
information as to the precautions to be ob-
served in handling and storing such radioac-
tive material. In the case of a mock iodine-
125 reference or calibration source, the in-
formation accompanying the source must
also contain directions to the licensee re-
garding the waste disposal requirements of
21.1001 of TRCR Part 21 as adopted by
reference in §289.113 of this title.

(9) Licensing the manufacture
and commercial distribution of ice detection
devices. An application for a specific li-
cense to manufacture and commercially dis-
tribute ice detection devices to persons
generally licensed in accordance with
§289.251(g)(8) of this title will be approved
subject to the following conditions:

(A) the applicant satisfies the
general requirements of subsection (e) of
this section; and

(B) the criteria of 10 CFR
3261, 32.62, and 32.103 are met.

(10) Manufacture and commer-
cial distribution of radiopharmaceuticals
containing radioactive material for medical
use in accordance with group licenses.

(A) An application for a spe-
cific license to manufacture and commer-
cially  distribute  radiopharmaceuticals
containing radioactive material for use by
persons licensed in accordance with subsec-
tion (f)(2) of this section for the medical
uses listed in Groups I and II defined in
subsection (w)(2) of this section will be
approved if:

(i) the applicant satisfies
the general requirements specified in sub-
section (e) of this section;

(ii) the applicant submits
evidence that:

() the radiopharma-
ceutical containing radioactive material will
be manufactured, labeled, and packaged in
accordance with the Federal Food, Drug,
and Cosmetic Act or the Public Health Ser-
vice Act, such as a new drug application
(NDA) or a product license application
(PLA) approved by the United States Food
and Drug Administration (FDA), or a "No-
tice of Claimed Investigational Exemption
for & New Drug" (IND) that has been ac-
cepted by the FDA; or

() the manufacture
and commercial distribution of the radio-
pharmaceutical containing radioactive mate-
rial is not subject to the Federal Food,
Drug, and Cosmetic Act and the Public
Health Service Act;

(iii) the applicant submits
information on:

) the
chemical and physical form;

radionuclide,

(0) packaging includ-
ing maximum activity per package; and

(OI) shielding  pro-
vided by the packaging of the radioactive
material that 1s appropriate for safe handling
and storage of radiopharmaceuticals by
group licensees; and

(iv) the label affixed to
each package of the radiopharmaceutical
contains information on the radionuclide,
quantity, and date of assay; and

(v) the label affixed to
each package, or the leaflet or brochure that
accompanies each package, contains a state-
ment that the radiopharmaceutical is li-
censed by the agency for commercial
distribution to persons licensed in accord-
ance with subsection (f)(2) of this section
and for medical uses listed in Groups I and
IT defined in subsection (w)(2) of this sec-
tion, as appropriate, or in accordance with
equivalent licenses of the commission, an
agreement state, or a licensing state.

(B) The labels, leaflets, or
brochures required by this paragraph are in
addition to the labeling required by the
FDA and they may be separate from or,
with the approval of FDA, may be com-
bined with the labeling required by FDA.

(11) Manufacture and commer-
cial distribution of generators or reagent kits
for preparation of radiopharmaceuticals
containing radioactive material.

(A) An application for a spe-
cific license to manufacture and commer-
cially distribute generators or reagent kits
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containing  radioactive  material  for
preparation of radiopharmaceuticals by per-
sons licensed in accordance with subsection
(f)(2) of this section for the medical uses
listed in Group Il defined in subsection
(w)(2) of this section will be approved if:

(i) the applicant satisfies
the general requirements specified in sub-
section (e) of this section;

(ii) the applicant submits
evidence that’

(I) ths generator or re-
agent kut is to be manufactured, labeled, and
packaged in accordance with the Federal
Food, Drug, and Cosmetic Act or the Public
Health Service Act, such as a NDA or a
PLA approved by the FDA, or a IND that
has been accepted by the FDA; or

(I) the manufacture
and commercial distribution of the gener-
ator or reagent kit are not subject to the
Federal Food, Drug, and Cosmetic Act and
the Public Health Service Act;

(i) the applicant submits
information on the radionuclide, chemical
and physical form, packaging including
maximum activity per package, and shield-
ing provided by the packaging of the radio-
active material contained in the generator or
reagent kit;

(iv) the label affixed to
the generator or reagent kit contains infor-
mation on the radionuclide, quantity, and
date of the assay, and

(v) the label affixed to the
generator or reagent kit, or the leaflet or
brochure that accompanies the generator or
reagent kit contains:

(I) adequate informa-
tion, from a radiation safety standpoint, on
the procedures to be followed and the
equipment and shielding to be used in elut-
ing the generator or processing radioactive
material with the reagent kit; and

(II) a statement that
this generator or reagent kit (as appropriate)
is approved for use by persons licensed by
the agency in accordance with subsection
(£)(2) of this section and for the medical
uses listed in Group I defined in subsec-
tion (w)(2) of this section or in accordance
with equivalent licenses of the commission,
an agreement state, or a licensing state.

(B) The labels, leaflets, or
brochures required by this paragraph are in
addition to the labeling required by FDA
and they may be separate from or, with the
approval of FDA, may be combined with
the labeling required by FDA.

(C)  Although the agency
does not regulate the manufacture and com-
mercial distribution of reagent kits that do
not contain radioactive material, it does reg-
ulate the use of such reagent kits for the
preparation of radiopharmaceuticals con-
taining radioactive material as part of its
licensing and regulation of the users of ra-
dioactive material. Any manufacturer of re-
agent kits that do nof contain radioactive
material who desires to have the reagent
kits approved by the agency for use by
persons licensed in accordance with subsec-
tion (f)(2) of this section and for the medi-
cal uses in Group III defined in subsection
(w)(2) of this section should submit the
pertinent information specified in this para-
graph.

(12) Manufacture and commer-
cial distribution of products containing de-
pleted  uranium  for  mass-volume
applications.

(A) An application for a spe-
cific license to manufacture products and
devices containing depleted uranium for use
in accordance with §289.251(f)(5) of this
title or equivalent regulations of the com-
mission or an agreement state, will be ap-
proved if:

(i) the applicant satisfies
the general requirements specified in sub-
section (e) of this section;

(i) the applicant submits
sufficient information relating to the design,
manufacture, prototype testing, quality con-
trol procedures, labeling or marking, pro-
posed uses, and potential hazards of the
product or device to provide reasonable as-
surance that possession, use, or commercial
distribution of the depleted uranium in the
product or device is not likely to cause any
individual to receive in any period of one
calendar quarter a radiation dose in excess
of 10% of the: limits specified in 21.201 of
TRCR Part 21 as adopted by reference in
§289.113 of this title; and

(iii) the applicant submits
sufficient information regarding the product
or device and the presence of depleted ura-
nium for a mass-volume application in the
product or device to provide reasonable as-
surance that unique benefits will accrue to
the public because of the usefulness of the
product or device.

(B) 1In the case of a product
or device whose unique benefits are ques-
tionable, the agency will approve an appli-
cation for a specific license in accordance
with this paragraph only if the product or
device is found to combine a high degree of
utility and low probability of uncontrolled
disposal and dispersal of significant

quantities of depleted uranium into the envi-
ronment,

(C) The agency may deny
any application for a specific license in
accordance with this paragraph if the end
use(s) of the product or device cannot be
reasonably foreseen.

(D) Each person licensed in
accordance with subparagraph (A) of this
paragraph shall:

(i) maintain the level of
quality control required by the license in the
manufacture of the product or device, and
in the installation of the depleted uranium
into the product or device;

(ii) label or mark each
unit to:

(I) identify the manu-
facturer of the product or device and the
number of the license under which the prod-
uct or device was manufactured, the fact
that the product or device contains depleted
uranium, and the quantity of depleted ura-
nium in each product or device, and

(I)  state that the re-
ceipt, possession, use, and commercial dis-
tribution of the product or device are
subject to a general license or the equivalent
and the regulations of the commission or of
an agreement state;

(ili)  assure that before
being installed in each product or device,
the depleted uranium has been impressed
with the following legend clearly legible
through any plating or other covering: "De-
pleted Uranium";

(iv)  furnish a copy of the
general license in:

(I §289.251(f)(5) of
this title to each person to whom the lLi-
censee commercially distributes depleted
vranium in a product or device for use in
accordance with the general license in
§289.251(f)(5) of this title, or

(II) the commission’s .
or agreement state’s regulation equivalent to
the general license in §289. 251(f)(5) of this
title and a copy of the commission’s or
agreement state’s certificate, or alterna-
tively, furnish a copy of the general license
in §289. 251(f)(5) of this title to each per-
son to whom the licensee commercially dis-
tributes depleted uranium in a product or
device for use in accordance with the ger-
eral license of the commission or an agree-
ment state,
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(v) report to the agency
all commercial distributions of products or
devices to persons for use in accordance
with the general license in §289. 251(f)(5)
of this title. Such report shall identify each
general licensee by name and address, an
individual by name andfor position who
may constitute a point of contact between
the agency and the general licensee, the
type and model number of device commer-
cially distributed, and the quantity of de-
pleted uranium contained in the product or
device. The report shall be submitted within
30 days after the end of each calendar quar-
ter in which such a product or device is
commercially distributed to the generally
licensed person. If nc commercial distribu-
tions have been made to persons generally
licensed in accordance with §289.251(f)(5)
of this title during the reporting period, the
report shall so indicate;

(vi) report to the commis-
sion and each responsible agreement state
agency all commercial distributions of in-
dustrial products or devices to persons for
use in accordance with the gereral license
in the commission’s or agreement state's
equivalent rule to §289.251(f)(5) of this ti-
tle. Such report shall meet the provisions of
clause (v) of this subparagraph; and

(vii) keep records show-
ing the name, address, and point of contact
for each general licensee to whom the li-
censee commercially distributes depleted
uranium in products or devices for use in
accordance with the general license pro-
vided in §289.251(f)(5) of this title or
equivalent regulations of the commission or
of an agreement state. The records shall be
maintained for a period of two years and
shall show the date of each commercial
distribution, the quantity of depleted ura-
nium in each product or device commer-
cially distributed, and compliance with the
report requirements of this section,

(13) Processing of loose radio-
active material for manufacture and com-
mercial distribution. An application to
process loose radioactive material for manu-
facture and commercial distribution of ra-
dioactive material to persons authorized to
possess such radioactive material in accord-
ance with this chapter will be approved if:

(A) the applicant satisfies the
general requirements specified in subsection
(e) of this section;

(B) the applicant submits
sufficient information relating to the radio-
nuclides to be used, including the chemical
and/or physical form and the maximum ac-
tivity of each radionuclide;

(C) the applicant submits
sufficient information relating to the in-

tended use of each radionuclide and the
sealed sources and/or other products to be
manufactured that includes:

(i) receipt of radioactive

material;

(i) chemical or physical
preparations;

(i) sealed source con-
struction;

(iv) final assembly or
processing;

(v) quality assurance test-
ing;

(vi) quality control pro-
gram,;

(vii) leak testing;

(viii) American National
Standard (ANSI) testing procedures;

(ix) transportation  con-
tainers; and

(x) shipping procedures;

(D) the applicant submits in-
formation related to the facility(ies) scaled
drawings to include, but not limited to:

(1) air filtration;
(ii) ventilation system;
(iii) plumbing; and

(iv) radioactive material

* handling systems and, when applicable, re-

mote handling hot cells;

(E)  the applicant submits
details of the environmental monitoring pro-
gram;

() the applicant submits
d~cumentation of training as specified in
subsection (w)(1) of this section for all per-
sonnel who will be handling radioactive
materials; and

(G) the applicant submits the
name and qualifications of the full-time
RSO as specified in subsection (g) of this
section.

(14) Other manufacture and

* commercial distribution of radioactive ma-

terial. An application to manufacture and
commercially distribute radioactive material
to persons authorized to possess such radio-
active material in accordance with this
chapter will be approved if:

(A) the applicant satisfies the
general requirements specified in subsection
(e) of this section;

(B) the applicant submits
sufficient information relating to the radio-
nuclides to be used, including the chemical
and/or physical form and the maximum ac-
tivity of each radionuclide;

(C)  the applicant submits
sufficient information relating to the in-
tended use of each radionuclide and the
sealed sources andfor other products to be
manufactured that includes:

(i) receipt of radioactive

material;

(ii) chemical or physical
preparations;

(iii) sealed source con-
struction;

(iv) final assembly or
processing;

v) quality assurance
testing;

(vi) quality control pro-
gram;

(vii) leak testing;

(viii) ANSI testing proce-
dures;

(ix) transportation  con-
tainers; and

{(x) shipping procedures;

(D) the applicant submits
scaled drawings of radioactive material han-
Cling systems;

(E) the applicant submits
documentation of training as specified in
subsection (w)(1) of this section for all per-
sonnel who will be handling radioactive
material; and

(F) the applicant submits the
name and qualifications of the full-time
RSO as specified in subsection (g) of this
section.

(i) Sealed source or device evalua-
tion. No sealed source or device containing
radioactive material shall be authorized on a
specific license or general license until radi-
ation safety information for that sealed
source or device has been evaluated by the
agency. the commission, another agreement
state, or a licensing state.

(1)  Any manufacturer or initial
distributor of a sealed source or device con-
taining a sealed source licensed by the
agency shall submit a request to the agency
for evaluation of radiation safety informa-
tion about the sealed source or device con-
taining a sealed source.
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(2) The request for review shall
be submitted in duplicate.

(3) The request for review shall
contain sufficient information about the
sealed source or device to include:

(A) the radioactive material
contained, its chemical and physical form,
and amount;

(B) details of design and
construction;

(C) procedures for, and re-
sults of, prototype tests to demonstrate that
the source or device will maintamn its integ-
rity under stresses likely to be encountered
in normal use and accidents;

(D) details of quality control
procedures to assure that production sources
and devices meet the standards of the de-
sign and prototype tests;

(E) labeling;
(F)  proposed uses; and

(G) procedures for leak test-

ing.
(4) For a device containing ra-
dioactive matenial, the request shall also

contain sufficient information about the de-
vice to include:

(A) the radiation profile of a
prototype device;

(B) method of installation;

(C) service and maintenance
requirements; and

(D) operating and safety in-
structions

(5) After review of the request,
the agency may issue an evaluaticn
documenting the information 1n paragraph
(3) of this subsection for sealed sources and
paragraph (4) of this cubsection for devices
containing radioactive material.

(6) The manufacturer/distributor
submiiting the request for cvaluation of the
safety information about the product shall
manufacture and distribute the product in
accordance with;

(A) the statements and repre-
sentations contained in the request;

(B) documentation
to support the request; and

required

(C) the provisions of the
evaluation.

(j) Issuance of specific licenses.

(1) Upon a determination that an
application meets the requirements of the
Act and the rules of the agency, the agency
will issue a specific license authorizing the
proposed activity in such form and contain-
ing such conditions and limitations as it
deems appropriate or necessary.

(2) The agency may incorporate
in any license at the time of issuance, or
thereafter by amendment, such additional
requirements and conditions with respect to
the licensee’s receipt, possession, use, and
transfer of radioactive material subject to
this section as it deems appropriate or nec-
essary in order to:

(A) minimize danger to pub-
lic health and safety or the environment;

(B) require such reports and
the keeping of such records, and to provide
for such inspections of activities in accord-
ance with the licerse as may be appropriate
or necessary, and

(C) prevent loss or theft of
material subject to this section.

(k) Specific terms and conditions
of licenses.

(1) Each license issued in ac-
cordance with this section shall be subject
to the applicable provisions of the Act, now
or hereatter in effect, and to applicable rules
and orders of the agency.

(2) No license issued or granted
1n accordance with this section and no right
to possess or utilize radioactive material
granted by any license issued in accordance
with this section shall be transferred, as-
signed, or in any manner disposed of, either
voluntarily or involuntarily, directly or indi-
rectly. through transfer of control of any
license to any person unless the agency
shall, after securing full information, find
that the transfer is in accordance with the
provisions of the Act, now or hereafter in
effect, and to applicable rules and orders of
the agency. and shall give its consent in
writing.

(3) Each person licensed by the
agency in accordance with this section shall
confine use and possession of the material

licensed to the locations and purposes au-
thorized in the license.

(4) Each licensee shall notify
the agency, in writing, immediately fcllow-
ing the filing of a voluntary or involuntary

petition for bankruptcy in accordance with
any Chapters of Title 11 (Bankruptcy) of
the United States Code (11 U.S.C.) by or
against:

(A) a licensee;

(B) an entity, as that term is
defined in 11 U.S.C. 101(14), controlling a
licensee or listing the license or licensee as
property of the estate; or

(C) an affiliate, as that term
is defined in 11 US.C. 101(2), of the li-
censee

(5) The notification in paragraph
(4) of this subsection must indicate:

(A) the bankruptcy court in
which the petition for bankruptcy was filed;
and

(B) the date of the filing of
the petition.

() Expiration and termination of li-
censes.

(1) Except as provided in para-
graph (6) of this subsection and subsection
(m)(2) of this section, each specific license
expires at the end of the day, in the month
and year stated in the license.

(2) Each licensee shall notify
the agency within 30 days, in writing, and
request termination of the license when the
licensee decides to terminate all activities
involving materials authorized in accord-
ance with the license. This notification and
request for termination of the license must
include a written commitment to submit
reports and information specified in para-
graph (4)(C) of this subsection and a plan
for completion of decommissioning if re-
quired by paragraph (7)(A) of this subsec-
tion or by license condition no less than 60
days after date of decision to terminate. The
licensee is subject to the provisions of para-
graphs (4) and (7) of this subsection, as
applicable.

(3) No less than 30 days before
the expiration date indicated in a specific
license, the licensee shali either:

(A) submit an application for
license renewal in accordance with subsec-
tion (m) of this section; or

(B) notify the agency in writ-
ing, in accordance with paragraph (2) of
this subsection, if the licensee decides to
discontinue all activities involving radioac-
tive material.
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(4) If a licensee does not sub-
mit an application for license renewal in
accordance with subsection (m) of this sec-
tion, the licensee shall on or before the
expiration date specified in the license:

(A) terminate use of radioac-
tive material;

(B) properly dispose of ra-
dioactive material;

(C) submit a record of dis-
posal of radioactive material and radiation
survey(s) of the licensee’s permanent loca-
tion(s) of use and/or storage. Levels of radi-
ation shall be reported in units as required
by 21.1302 and 21.1303 of TRCR Part 21
as adopted by reference in §289.113 of this
title. The survey or measurement instru-
ment(s) used for conducting the survey shall
be specified; and

(D) pay any outstanding fees
in accordance with §289.126 of this title
and resolve any outstanding notices of vio-
lations of this chapter or of license condi-
tions.

(5) If no radiation attributable to
activities conducted in accordance with the
license is detected, the licensze shall submit
a certification that no detectable radioactive
contamination of the location(s) was found.
If the information submitted in accordance
with this paragraph and paragraph (4)(C) of
this subsection is adequate, the agency will
notify the licensee in writing that the license
is terminated.

(6) If radiation levels or radioac-
tive material in excess of the limits of
21.1302 or 21.1303 of TRCR Part 21 as
adopted by reference in §289.113 of this
title are found, the license continues in ef-
fect beyond the expiration date, if neces-
sary, with respect to possession of residual
radioactive material until the agency
notifies the licensee in writing that the li-
cense is terminated. During this time, the
licensee is subject to the provisions of para-
graph (13) of this subsection. In addition to
the information submitted in accordance
with paragraph (4)(C) of this subsection, the
licensee shall submit a plan, if appropriate,
for decontaminating the location(s).

(7) If the licensee does not sub-
mit an application for license renewal in
accordance with subsection (m) of this sec-
tion, in addition to the information required
in accordance with paragraph (4)(C) of this
subsection, the licensee shall submit a plan
for completion of decommissioning if the
procedures necessary to carry out decom-
missioning have not been previously ap-
proved by the agency and could increase
potential health and safety impacts to work-

ers or to the public such as in any of the
following cases:

(A) procedures would in-
volve techniques not applied routinely dur-
ing cleanup or maintenance operations;

(B) workers would be enter-
ing areas not normally occupied where sur-
face contamination and radiation levels are
significantly higher than routinely encoun-
tered during operation;

(C) procedures could result
in significantly greater airborne concentra-
tions of radioactive materials than are pre-
sent during operation; or

(D) procedures cculd result
in significantly greater releases of radioac-
tive material to the environment than those
associated with operation.

(8) Procedures with potentia!
health and safety impacts may not be car-
ried out prior to approval of the decommis-
sioning plan by the agency.

(9) The proposed decommis-
sioning plan, if required by paragraph (7) of
this subsection or by license condition, must
include:

(A) a description of planned
decommissioning activities:

(B) a description of methods
used to assure protection of workers and the
environment against radiation hazards dus-
ing decommissioning;

(C) a description of the
planned final radiation survey; and

(D) an updated, detailed cost
estimate for decommissioning, comparison
of that estimate with present funds set aside
for decommissi~ning, and plan for assuring
the availability of adequate funds for com-
pletion of decommissioning.

(10) The proposed decommis-
sioning plan will be approved by the agency
if the information therein demonstrates that
the decommissioning will be completed as
soon as is reasonable and that the health and
safety of workers and the public will be
adequately protected.

(11) Upon approval of the de-
commissioning plan by the agency, the li-
censee shall complete decommissioning in
accordance with the approved plan. As a
final step in decommissioning, the licensee
shall again submit the information required
in paragraph (4)(C) of this subsection.

(12) If the information submit-
ted in accordance with paragraphs (4)(C) or
(11) of this subsection does not adequately
demonstrate that the premises are suitable
for release for unrestricted use, the agency
will inform the license of the appropriate
further actions required for termination of
license.

(13) Each licensee who
possesses residual radioactive material in
accordance with paragraph (6) of this sub-
section, following the expiration date speci-
fied in the license, shall:

(A) be limited to actions, in-
volving radioactive material, related to pre-
paring the location(s) for release for
unrestricted use; and

(B) continue to control entry
to restricted areas until the location(s) are
suitable for release for unrestricted use and
the agency notifies the licensee in writing
that the license is terminated.

(14) Each licensee shall submit
to the agency all records required by
21.1103(b) of TRCR Part 2! as adopted by
reference in §289.113 of this title before the
license is terminated.

(m) Renewal of license.

(1) Requests for renewal of spe-
cific licenses shall be filed in accordance
with subsection (d) of this section.

(2) In any case in which a li-
censee, not less than 30 days prior to expi-
ration of an existing license, has filed a
request in proper form for renewal or for a
new license autnorizing the same activities,
such existing license shall not expire until
the requesi has been finally determined by
the agency.

(n) Amendment of licenses at re-
quest of licensee.

(1) Requests for amendment of
a license shall be filed in accordance with
subsection (d) of this section and shall spec-
ify the respects in which the licensee desires
a license to be amended and the grounds for
such amendment.

(2) Requests for amendments to
delete a subsite from a license shall be filed
in accordance with subsections (d), (1)(4),
and (I)(7) of this section.

(0) Agency action on requests to
renew or amend. In considering a request
by a licensee to renew or amend a license,
the agency will apply the criteria set forth in
subsections (e) and (f).

(p) Transfer of material.

(1) No licensee shall transfer ra-
dioactive material except as authorized in
accordance with this chapter.
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(2) Except as otherwise pro-
vided in a license and subject to the provi-
sions of paragraphs (3) and (4) of this
subsection, aiy licensee may transfer radio-
active material;

(A) tothe agency (A licensee
may transfer material to the agency only
after receiving prior approval from the
agency.);

(B) to the United States De-
partment of Energy (DOE),

(C) to any person exempt
from this section to the extent permitted in
accordance with such exemption;

(D) to any person authorized
to receive such material in accordance with
the terms of a general license or its equiva-
lent, or a specific license or equivalent li-
censing document, issued by the agency,
the commission, any agreement state, or
any licensing state, or to any person other-
wise authorized to receive such material by
the Federal government or any agency
thereof, the agency, any agreement state, or
any licensing state. or

(E) as otherwise authorized
by the agency in writing.

(3) Before transferring radioac-
tive material to a specific licensee of the
agency, the commission, an agreement
state, or a licensing state, or to a general
licensee who is required to register with the
agency, the commission, an agreement
state, or a licensing state prior to receipt of
the radioactive material, the licensee trans-
ferring the material shall verify that the
transferee’s license authorizes the receipt of
the type, form, and quantity of radioactive
material to be transferred.

(4) The following methods for
the verification required by paragraph (3) of
this subsection are accepiable.

(A) The transferor may pos-
sess and have read a current copy of the
transferee’s specific license or certificate of
registration.

(B) The transferor may pos-
sess a written certification by the transferee
that the transferee is authorized by the li-
cense or certificate of registration to receive
the type. form, and quantity of radioactive
material to be transferred, specifying the
license or certificate of registration number,
issuing agency, and expiration date.

(C) For emergency ship-
mients, the transferor may accept oral certi-

fication by the transferee that the transferee
is authorized by license or certificate of
registration to receive the type, form, and
quantity of radioactive material to be trans-
ferred, specifying the license or certificate
of registration number, issuing agency. and
expiration date, provided that the oral certi-
fication is confirmed in writing within ten
days.

(D) The transferor may ob-
tain other sources of information compiled
by a reporting service from official records
of the agency, the commission, or the li-
censing agency of an agreement state or a
licensing state as to the identity of licensees
and the scope and expiration dates of li-
censes and registrations.

(E) When none of the meth-
ods of verification described in
subparag: aphs (A)-(D) of this paragraph are
readily available or when a transferor de-
sires to verify that information received by
one of such methods is correct or up-to-
date, the transferor may obtain and record
confirmation from the agency, the commis-
sion, or the licensing agency of an agree-
ment state or a licensing state that the
transferee is licensed to receive the radioac-
tive material.

(5) Preparation for shipment and
transport of radioactive material shall be in
accordance with the provisions of subsec-
tion (t) of this section.

(q) Modification and revocation of
licenses.

(1) The terms and conditions of
all licenses shall be subject to amendment,
revision, or modification. A license may be
suspended or revoked by reason of amend-
ments to the Act, or by reason of rules and
orders issued by the agency.

(2) Any license may be revoked,
suspended, or modified, in whole or in part,
for any material false statement in the appli-
cation or any statement of fact required in
accordance with provisions of the Act, or
because of conditions revealed by such ap-
plication or statement of fact or any report,
record, or inspection, or other means that
would warrant the agency to refuse to grant
a license on an original application, or for
violation of, or failure to observe applicable
terms and conditions of the Act, or of the
license, or of any rule or order of the
agency.

(3) Except in cases of willful-
ness or those in which the public health,
interest or safety requires otherwise, no li-
cense shall be modified, suspended, or re-
voked unless, prior to the institution of
proceedings therefore, facts or conduct that
may warrant such action shall have been
called to the attention of the licensee in

writing and the licensee shall have been
accorded an opportunity to demonstrate or
achieve compliance with all lawful require-
ments,

(r) Notification of incidents.

(1) Immediate report. Eech li-
censee shall notify the agency as soon as
possible but not later than four hours after
the discovery of an event that prevents im-
mediate protective actions necessary to
avoid exposures to radioactive materials
that could exceed regulatory limits or re-
leases of radioactive materials that could
exceed regulatory limits (events may in-
clude fires, explosions, toxic gas releases,
etc.).

(2) Twenty-four hour report.
Each licensee shall notify the agency within
24 hnurs after the discovery of any of the
following events involving radioactive ma-
terial:

(A) an unplanned contamina-
tion event that:

(i) requires access to the
contaminated area, by workers or the pub-
lic, to be restricted for more than 24 hours
by imposing additional radiological controls
or by prohibiting entry into the area;

(ii) involves a quantity of
material greater than five times the lowest
annual limit on intake specified in Appen-
dix 21-B of TRCR Part 21 as adopted by
reference in §289.113 of this title for the
material; and

(iii) has access to the
area restricted for a reason other than to
allow 1sotopes with a half-life of less than
24 hours to decay prior to decontamination.

(B) an event in which equip-
ment is disabled or fails to function as
designed when:

(i) the equipment is re-
quired by rule or license condition to pre-
vent releases exceeding regulatery limits, to
prevent exposures to radioactive materials
exceeding regulatory limits, or to mitigate
the consequences of an accident;

(i) the equipment is re-
quired to be available and operable when it
is disabled or fails to function; and

(ii) no redundant equip-
ment is available and operable to perform
the required safety function.

(C) an event that requires un-
planned medical treatment at a medical fa-
cility of an individual with spreadable
radioactive contamination on the individu-
al's clothing or body; or
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(D) an unplanned fire or ex-
plosion damaging any radioactive material
or any device, container, or equipment con-
taining radioactive material when:

(i) the quantity of mate-
rial involved is greater than five times the
lowest annual limit on intake specified in
Appendix 21-B of TRCR Part 21 as adopted
by reference in §289.113 of this title for the
material; and

(ii) the damage affects the
integrity of the radioactive material or its
container.

(3) Preparation and submission
of reports. Reports made by licensees in
response to the requirements of paragraphs
(1) and (2) of this subsection shall be made
as follows.

(A) Licensees shall make re-
ports required by paragraphs (1) and (2) of
this subsection by telephone to the agency.
To the extent that the information is avail-
able at the time of notification, the informa-
tion provided in these reports shall include:

(i) the caller’s name and
call back telephone number;

(ii) a description of the
event, including date and time;

(iii)  the exact location of
the event;

(iv) the isotopes,
quantities, and chemical and physical form
of the radioactive material involved; and

(v) any personnel radia-
tion exposure data available.

(B) Each licensee  who
makes a report required by paragraphs (1)
and (2) of this subsection shall submit to the
agency a written foliow-up report within 30
days of the initial report. Written reports
prepared in accordance with other require-
ments of this chapter submitted to fulfill
this requirement if the reports contain all of
the necessary information and the appropri-
ate distribution is made. The reports must
include the following:

(i) a description of the
event, including the probable cause and the
manufacturer and model number (if applica-
ble) of any equipment that failed or
malfunctioned;

(ii) the exact location of
the event;

(iid) the  isotopes,
quantities, and chemical and physical form
of the radioactive material involved;

(iv) date and time of the
event;

(v) corrective actions
taken or planned and the results of any
evaluations or assessments; and

(vi) the extent of expo-
sure of individuals to radioactive materials
without identification of individuals by
name,

(s) Reciprocal recognition of li-
censes.

(1) Subject to this section, any
person who holds a specific license from
the commission, any agreement state, or
any licensing state, and issued by the
agency having jurisdiction where the li-
censee maintains an office for directing the
licensed activity and at which radiation
safety records are normally maintained, is
hereby granted a general license to conduct
the activities authorized in such licensing
document within the state of Texas pro-
vided that:

(A) the licensing document
does not limit the activity authorized by
such document to specified installations or
locations;

(B) the out-of-state licensee
notifies the agency in writing at least three
working days prior to engaging in such
activity. If, for a specific case, the three
working-day period would impose an undue
hardship on the out-of-state licensee, the
licensee may, upon application to the
agency., obtain permission to proceed
sooner. The agency may waive the require-
ment for filing additional written notifica-
tions during the remainder of the calendar
year following the receipt of the initial noti-
fication from a person engaging in activities
in accordance with the general license pro-
vided in this subsection. Such notification
shall include:

(1) the exact location, start
date, duration, and type activity to be con-
ducted;

(ii) the identification of
the sources of radiation to be used;

(iii) the name(s) and in-
state address(es) of the individual(s) per-
forming the activity,

(iv) a copy of the perti-
nent license;

(v) a copy of the licens-
ee’s operating, safety, and emergency pro-
cedures; and

(vi) an annual fee as
specified in 12.11(c) of TRCR Part 12 as
adopted by reference in §289.126 of this
title.

(C) the out-of-state licensee
complies with all applicable rules of the

agency and with all the terms and condi-
tions of the licensee’s licensing document,
except any such terms and conditions that
may be inconsistent with applicable rules of
the agency, .

(D) the out-of-state, licensee
supplies such other information as the
agency may request; and

(E) the out-of-state licensee
shall not transfer or dispose of radioactive
material possessed or used in accordance
with the general license provided in this
section except by transfer to a person:

(i) specifically Jicensed
by the agency, the commission, another
agreement state, or another licensing state
to receive such material, or

(ii) exempt from the re-
quirements for a license for such material in
accordance with §289.251(d) (1) of this ti-
tle.

(2) In addition to the provisions
of paragraph (1) of this subsection, any
person who holds a specific license issued
by the commission, an agreement state, or a
licensing state authorizing the holder to
manufacture, transfer, install, or service a
device described in §289.251(g) (1)(C) and
())(1) of this title, within areas subject to the
jurisdiction of the licensing body, is hereby
granted a general license to install, transfer,
demonstrate, or service such a device in the
state of Texas provided that:

(A) such person shall file a
report with the agency within 30 days after
the end of each calendar quarter in which
any device is transferred to or installed in
the state of Texas. Each such report shall
identify each general licensee to whom such
device is transferred by name and address,
the type of device transferred by manufac-
ture's name, model number, serial number
of the device and serial number of the
sealed source. and the quantity and type of
radioactive material contained in the device;

(B) the device has been man-
ufactured, labeled, installed, and serviced in
accordance with applicable provisions of
the specific license issued to such person by
the commission, an agreement state, or a
licensing state;

(C) such person shall assure
that any labels required to be affixed to the
device in accordance with regulations of the
authority that licensed manufacture of the
device bear a statement that "Removal of
this label is prohibited”"; and
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(D) the holder of the specific
license shall furnish to each general licensee
to whom the holder of the specific license
transfers such device or on whose premises
the holder of the specific license installs
such device a copy of the general license
contained in §289.251(g)(1)(C) and (j)(1) of
this title.

(3) The agency may withdraw,
limit, or qualify its acceptance of any spe-
cific license or equivalent licensing docu-
ment issued by another agency, or any
product distributed in accordance with such
licensing document, upon determining that
such action is necessary in order to prevent
undue hazard to public health and safety or
the environment,

(t) Preparation of radioactive mate-
rial for transport.

(1) No licensee shall deliver any
radioactive material to a carrier for trans-
port, unless:

(A) the licensee complies
with the applicable requirements of the reg-
ulations, appropriate to the mode of trans-
port, of the United States Department of
Transportation (DOT) insofar as such regu-
lations relate to the packing of radioactive
material, and to the monitoring, marking,
and labeling of those packages:;

(B) the licensee has estab-
lished procedures for opening and closing
packages in which radioactive material is
transported to provide safety and to assure
that, prior to the delivery to a carrier for
transport, each package is properly closed
for transport: and

(C) prior to delivery of a
package to a carrier for transport, the li-
censee shall assure that any special instruc-
tions needed to safely open the package are
sent to, or have been made available to, the
consignee.

(2) For the purpose of this sub-
section, licensees who transport their own
licensed material as private carriers are con-
sidered 10 have delivered such material to a
carrier for transport.

(u) Financial assurance and record
keeping for decommissioning.

(1) Each applicant for a specific
license authorizing the possession and use
of unsealed radioactive material with a half-
life greater than 120 days aad in quantities
exceeding 10° times the applicable
quantities set forth in subsection (w)(6) of
this section shall submit a decommissioning
funding plan as described in paragraph (5)
of this subsection. The decommiissioning
funding plan must also be submitted when a
combination of isotopes is involved if R

divided by 10%is greater than one (unity
rule), where R is defined as the sum of the
ratios of the quantity of each isotope to the
applicable value in subsection (w)(6) of this
section.

(2) Each applicant for a specific
license authorizing possession and use of
radioactive material of half-life greater than
120 days and in quantities specified in para-
graph (4) of this subsection shall either:

(A) submit a decommission-
ing funding plan as described in paragraph
(5) of this subsection; or

(B) submit a certification
that financial assurance for decommission-
ing has been provided in the amount in
accordance with paragraph (4) of this sub-
section using one of the methods described
in paiagraph (0) of this subsection. For an
applicant, this certification may state that
the appropriate assurance will be obtained
after the application has been approved and
the license issued, but prior to the receipt of
licensed material. As part of the certifica-
tion, a copy of the financial instrument ob-
tained to satisfy the requirements of
paragraph (6) of this subsection is to be
submitted to the agency.

(3) Each holder of a specific li-
cense issued:

(A) on or after Janvary 1,
1995, which is of a type described in para-
graph (2) of this subsection, shall provide
financial assurance for decommissioning in
accordance with the criteria set forth in this
section;

(B) before January 1, 1995,
and of a type described in paragraph (1) of
this subsection shall submit, on or before
January 1, 1995, a decommissioning fund-
ing plan or a certification of financial assur-
ance for decommissioning in an amount at
least equal to $750,000. in accordance with
the criteria set forth in this section. If the
licensee submits the certification of finan-
cial assurance rather than a decommission-
ing funding plan at this time, the licensee
shall include a decommissioning funding
plan in any application for license renewal,

(C) before January 1, 1995,
and of a type described in paragraph (2) of
this subsection shall submit, on or before
Janvary 1, 1995, a certification of financial
assurance for decommissioning or a decom-
missioning funding plan in accordance with
the criteria set forth in this section.

(4) The required amounts of fi-
nancial assurance for decommissioning are
determined by quantity of material and are
as follows:

(A) $750,000 for quantities
of material greater than 10 but less than or
equal to 10* times the applicable quantities
in subsection (w)(6) of this section in un-
sealed form. (For a combination of isotopes,
if R, as defined in paragraph (1) of this
subsection, divided by 10* is greater than
one but R divided by 10* is less than or
equal to 1),

(B) $150,000 for quantities
of material greater than 10* but less than or
equal to 10+ times the applicable quantities
in subsection (w)(6) of this section in un-
sealed form. (For a combination of isotopes,
if R, as defined in paragraph (1) of this
subsection, divided by 10* is greater than
one but R divided by 10* if less than or
equal to 1.); or

() $75.000.00 for
quantities of material greater than 10" times
the applicable quantities in subsection
(w)(0) of this section in sealed sources or
plated foils. (For a combination of isotopes,
if R, as defined in paragraph (1) of this
subsection, divided by 10" is greater than 1.

)

(5) Each decommissioning fund-
ing plan must contain a cost estimate for
decommussioning and a description of the
method of assuring funds for decommis-
sioning from paragraph (6) of this subsec-
tion, including means of adjusting cost
estimates and associated funding levels pe-
nodically over the life of the facility.

(6) Financial assurance for de-
commissioning must be provided by one or
more of the following methods.

(A) Prepayment. Prepay-
ment 1s the deposit prior to the start of
operation into an account segregated from
licensee assets and outside the licensee's
administrative control of cash or liquid as-
sets such that the amount of funds would be
sufficient to pay decommissioning costs.
Prepayment may be in the form of a trust,
escrow account, government fund, certifi-
cate of deposit, or deposit of government
securitics.

(B) A surety method, insur-
ancc, or other guarantee method. These
methods guarantee that decommissioning
costs will be paid should the licensee de-
fault. A surety method may be in the form
of a surety bond, letter of credit, or line of
credit. A parent company guarantee of
funds for decommissioning costs based on a
financial test may be used if the guarantee
and test are as contained in subsection
(w)(3) of this section. A parent company
guarantee may not be used in combination
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with other financial methods to satisfy the
requirements of this section. Any surety
method or insurance used to provide finan-
cial assurance for decommissioning must
contain the following conditions.

(i) The surety method or
insurance must be open-ended or, if written
for a specified term, such as five years,
must be renewed automatically unless 90
days or more prior to the renewal date, the
issuer notifies the agency. the beneficiary,
and the licensee of its intention not to re-
new. The surety method or insurance must
also provide that the fuli face amount be
paid to the beneficiary automatically prior
to the expiration without proof of forfeiture
if the licensee fails to provide a replacement
acceptable to the agency within 30 days
after receipt of notification of cancellation.

(ii) The surety method or
insurance must be payable to a trust estab-
lished for decommissioning costs. The
trustee and trust must be acceptable to the
agency. An acceptable trustee includes an
appropriate state or federal government
agency or an entity that has the authority to
act as a trustee and whose trust operations
are regulated and examined by a federal or
state agency.

(iii)  The surety method
or insurance must remuin in effect until the
agency has terminated the license.

(C) An external sinking fund
in which deposits are made at least annu-
ally. coupled with a surety method or insur-
ance, the value of which may decrease by
the amount being accumulated in the sink-
ing fund. An external sinking fund is a fund
established and maintained by setting aside
funds periodically in an account segregated
from licensee assets and outside the licens-
ee's administrative control in which the
total amount of funds would be sufficient to
pay decommissioning costs at the time ter-
mination of operation is expected. An exter-
nal sinking fund may be in the form of a
trust, escrow accouni, government fund,
certificate of deposit, or deposit of govern-
ment securities. The surety or insurance
provisions must be in accordance with
subparagraph (B) of this paragraph.

(D) In the case of federal,
state, or local government licensees, a state-
ment of intent containing a cost estimate for
decommissioning or an amount in accord-
ance with paragraph (4) of this subsection,
and indicating that funds for decommission-
ing will be obtained when necessary.

(7) Each person licensed in ac-
cordance with this section shall keep re-
cords of information important to the safe
and effective decommissioning of the facil-
ity in an identified location until the license
is terminated by the agency. If records of

relevant information are kept for other pur-
poses, reference to these records and their
locations may be used. Information the
agency considers important to decommis-
sioning consists of:

(A) records of spills or other
unusual occurrences involving the spread of
contamination in and around the facility,
equipment, or site. These records may be
limited to instances when contamination re-
mains after any cleanup procedures or when
there is reasonable likelihood that contami-
nants may have spread to inaccessible areas,
as in the case of possible seepage into po-
rous materials such as concrete. These re-
cords must include any known information
on identification of involved nuclides,
quantities, forms, and concentrations;

(B) as-built drawings and
modifications of structures and equipment
in restricted areas where radioactive materi-
als are used and/or stored, and of locations
of possible inaccessible contamination such
as buried pipss that may be subject to con-
tamination. If required drawings are refer-
enced, each relevant document need not be
indexed individually. If drawings are not
available, the licensee shall substitute ap-
propriate records of available information
concerning these areas and locations; and

(C) records of the cost esti-
mate performed for the decommissioning
funding plan or of the amount certified for
decommissioning, and records of the fund-
ing method used for assuring funds if either
a funding plan or certification is used.

(v) Emergency plan for responding
to a release.

(1) Each application to possess
radioactive materials in unsealed form, on
foils or plated sources, or sealed in glass in
excess of the quantities in subsection (w)(4)
of this section must contain either:

(A) an evaluation showing
that the maximum dose to a person offsite
due to a release of radioactive materials
would not exceed one rem effective dose
equivalent or five rems to the thyroid; or

(B) an emergency plan for
responding to a release of radioactive mate-
rial.

(2)  One or more of the follow-
ing factors may be used to support an evalu-
ation submitted in accordance with
paragraph (1)(A) of this subsection:

(A) the radioactive material
is physically separated so that only a por-
tion could be involved in an accident;

(B) all or part of the radioac-
tive material is not subject to release during
an accident because of the way it is stored
or packaged;

(C) the release fraction in the
respirable size range would be lower than
the release fraction in subsection (w)(4) of
this section due to the chemical or physical
form of the material;

(D) the solubility of the ra-
dioactive material would reduce the dose
received,

(E) facility design or engi-
neered safety features in the facility would
cause the release fraction to be lower than
that in subsection (w)(4) of this section;

(F) operating restrictions or
procedures would prevent a release fraction
as large as that in subsection (w)(4) of this
section; or

(G) other factors apprepriate
for the specific facility.

(3) An emergency plan for re-
sponding to a release of radioactive material
submitted in accordance with paragraph
(1)(B) of this subsection must include the
following information.

(A) Facility description. A
brief description of the licensee's facility
and area near the site,

(B) Types of accidents. An
identification of each type of radioactive
materials accident for which protective ac-
tions may be needed.

(C)  Classification of acci-
dents. A classification system for classify-
ing accidents as alerts or site area
emergencies.

(D) Detection of accidents.
Identification of the means of detecting
each type of accident in a timely manner,

(B) Mitigation of conse-
quences. A brief description of the means
and equipment for mitigating the conse-
quences of each type of accident, including
those provided to protect workers onsite,
and a description of the program for main-
taining the equipment. .

(F)  Assessment of releases.
A brief description of the methods and
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equipment to assess releases of radioactive
materials.

(G) Responsibilities. A brief
description of the responsibilities of li-
censee personnel should an accident occur,
including identification of personnel respon-
sible for promptly notifying offsite response
organizations and the agency; also, respon-
sibilities for developing, maintaining, and
updating the plan.

(H) Notification and coordi-
nation. A commitment to and & brief de-
scription of the means to promptly notify
offsite response organizations and request
offsite assistance, including medical assis-
tance for the treatment of contaminated in-
jured onsite workers when appropriate. A
control point must be established. The noti-
fication and coordination must be planned
so that unavailability of some personnel,
parts of the facility, and some equipment
will not prevent the notification and coordi-
nation. The licensee shall also commit to
notify the agency immediately after notifi-
cation of the appropriate offsite response
organizations and not later than one hour
after the licensee declares an emergency.
These reporting requirements do not super-
sede or release licensees of complying with
the requirements in accordance with the
Emergency Planning and Community
Right-to-Know-Act of 1986, Title III, Pub-
lication L. 99-499 or other state or federal
reporting requirements.

(I) Information to be com-
municated. A brief description of the types
of information on facility status, radioactive
releases, and recommended protective ac-
tions, if necessary, to be given to offsite
response organizations and to the agency.

() Training. A brief descrip-
tion of the frequency, performance objec-
tives, and plans for the training that the
licensee will provide workers on how to
respond to an emergency, including any
special instructions and orientation tours the
licensee would offer to fire, police, medical,
and other emergency persconnel. The train-
ing shall familiarize personnel with site-
specific emergency procedures. Also, the
training shall thoroughly prepare site per-
sonnel for their responsibilities in the event
of accident scenarios postulated as most
probable for the specific site, including the
use¢ of team training for such scenarios.

(K) Safe shutdown. A brief
description of the means of restoring the
facility to a safe condition after an accident.

(L) Exercises. Provisions for

conducting  quarterly  communications

checks with offsite response organizations
and biennial onsite exercises to test re-
sponse to simulated emergencies. Quarterly
communications checks with offsite re-
sponse organizations must include the check
and update of all necessary telephone num-
bers. The licensee shall invite offsite re-
sponse. organizations to participate in the
biennial exercises. Participation of offsite
response organizations in biennial exercises,
although recommended, is not required. Ex-
ercises must use accident scenarios postu-
lated as most probable for the specific site
and the scenarios shall not be known to
most exercise participants. The licensee
shall critique each exercise using individu-
als not having direct implementation re-
sponstbility for the plan. Critiques of exer-
cises must evaluate the appropriateness of
the plan, emergency procedures, facilities,
equipment, training of personnel, and over-
all effectiveness of the response. Deficien-
cies found by the critiques must be
corrected.

(M) Hazardous chemicals A
certification that the applicant has met its
responsibilities in accordance with the
Emergency Planning and Community
Right-to-Know Act of 1986, Title ITI, Publi-
cation L. 99-499, if applicable to the appli-
cant’s activities at the proposed place of use
of the byproduct material.

(4) The licensee shall allow the
offsite response organizations expected to
respond in case of an accident 60 days to
comment on the licensee’s emergency plan
before submitting it to the agency. The li-
censee shall provide any comments received
within the 60 days to the agency with the
emergency plan.

(w) Appendices.

(1)  Subjects to be included in
training courses:

(A) fundamentals of radia-
tion safety:

(1) characteristics of radi-
ation;

(ii) uts of radiation
dose (rem) and activity of radioactivity (cu-
rie);

(iii) significance of radia-
tion dose;

() radiation protection
standards; and

(I) biological effects
of radiation;

(iv) levels of radiation

from sources of radiation;

(v)  methods of control-
ling radiation dose;

(M time;
(II) distance; and

(I) shielding;

(vi) radiation safety prac-
tices, including prevention of contamination
and methods of decontamination; and

(vii) discussion of inter-
nal exposure pathways,

(B) radiation detection in-
strumentation to be used:

(i) radiation survey in-

struments:
(I) operation;
(II) calibration; and

(IIl) limitations;
(1)  survey techniques;

(iii) personnel monitoring
equipment

(I) film badges:

(II) thermolumines-
cent dosimeters (TLDs); and

(IIT) pocket dosime-

ters,

(C) equipment to be used:

(i) handling
and remote handling tools;

equipment

(ii)  sources of radiation;

(i) storage. control, dis-
posal, and transport of equipment and
sources of radiation;

(iv)  operation and con-
trol of equipment; and

(v) maintenance of equip-
ment,

(D) the requirements of per-
tinent federal and state regulations;

(E) the licensee’s written op-
erating, safety, and emergency procedures;
and

licensee’s  record

(F) the

keeping procedures.
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(2) Groups of medical uses of
radioactive material.

(A) Group I

(i) Medical uses under
Group I include the use of prepared radio-
pharmaceuticals for certain diagnostic stud-
ies involving measurements of uptake,
dilution, and excretion as follows:

(I) iodine-123, iodine-
125, and iodine-131, as sodium iodide (Nal)
for measurement of thyroid uptake;

(II) iodine-125 and
iodine-131 as iodinated human serum albu-
min (IHSA) for determinations of blood and
blood plasma volume and for studies of
cardiovascular function and protein turn-
over;

(IO) iodine-131 as la-
beled rose bengal for liver function studies;

(V) iodine-125 and
iodine-131 as labeled fats or fatty acids for
fat absorption studies;

(V) iodine-125 as la-
beled sodium iothalamate for kidney func-
tion studies;

(VI) iodine-123 and
iodine-131 as labeled sodium iodohippurate
for kidney function studies;

(VII) cobalt-57,
cobalt-58, and cobalt-60 as labeled cyano-
cobalamin for intestinal absorption studies;

(VIII) chromium-51 as
sodium chromate for determination of red
blood cell volume and studies of red blood
cell survival time and gastrointestinal blood
loss;

(IX) chromium-51 as
labeled human serum albumin for gastroin-
testinal protein loss studies;

(X) iron-59 as citrate
for iron turnover studies;

(XI) potassium-42 as
chloride for potassium space determina-
tions;

(XI) sodium-24  as
chloride for sodium space determinations;

(XIm) technetium-99m
as pertechnetate for blood flow studies; or

(XIV) any radioactive
material contained in a pharmaceutical used
for diagnostic purpose involving the mea-
surement of uptake, dilution, or excretion
for which a NDA or PLA has been ap-
proved by the FDA when the product is
used in accordance with the manufacturer's
product package insert for the purposes
specified therein,

(i) This group does not
include uses involving imaging and tumor
localizations.

(B) Group II. Medical uses
under Group II include the use of prepared
radiopharmaceuticals for diagnostic studies
involving imaging and tumor localizations
as follows:

(i) fluorine-18 in solution
for bone imaging;

(i) indium-111 as diso-
dium pentetate for cisternography;

(iii) indium-111 as
oxyquinoline (oxine) for preparation of la-
beled autologous leukocytes for focal in-
flammatory lesion imaging;

(iv) indium-113m as in-
dium chloride for placenta localization and
blood pool imaging;

(v)  iodine-123, I-125,
and I-131 as sodium iodide (Nal) for thy-
roid imaging;

(vi) iodine-125 as labeled
fibrinogen (human) for use as an aid in the
diagnosis of deep-vein thrombosis of the
legs;

(vii) iodine-131 as iodin-
ated human serum albumin (IHSA) for

brain tumor localizations, cardiac imaging,
and placenta localization;

(viti) iodine-131 as mac-
roaggregated IHSA for lung imaging;

(ix) iodine-131 as colloi-
dal (microaggregated) IHSA for liver imag-
ing;

(x) iodine-131 as labeled
rose bengal for liver imaging;

(xi) iodine-131 as sodium
iodohippurate for kidney :m.aging;

(xii) chromium-51 as la-

beled human serum albumin for placenta
localization:

(xiii) gallium-67 as citrate
for tumor imaging and diagnosis of acute
inflammatory lesions;

(xiv) gold-198 in
colloidial form for liver imaging;

(xv) mercury-197 as la-
beled chlormerodrin for kidney and brain
imaging;

(xvi) selenium-75 as la-
beled selenomethionine for pancreas imag-
ing;

(xvii) strontium-85 as ni-
trate for bone imaging;

(xviii) technetium-99m as
pertechnetate for brain, thyroid. salivary
gland, blood pool, placenta localization,
cystography, and dacryocystography;

(xix) technetium-99m as
labeled sulfur coiloid for liver, spleen,
esophageal, and bone marrow imaging;

(xx) technetium-99m as
labeled macroaggreguted human serm al-
bumin for lung imaging;

(xxi) ytierbium-169  as
pentetate  calcium  trisodium  for
cisternography:

(xxii) thallium-201 as
chloride for myocardial and myocardial per-
fusion imaging;

(xxiit) any radioactive
material in a8 radiopharmaceutical prepared
from a reagent kit listed in subparagraph
(C)iii) of this paragraph; or

(xxiv) any radioactive
material contained in a pharmaceutical for
diagnostic purposes involving imaging for
which a NDA or PLA has been approved by
the FDA when the product is used in ac-
cordance with the manufacturer’s product
package insert for the purposes specified
therein.

{C) Group II. Medical uses
under Group III include the use of gener-
ators and reagent kits for the preparation
and use of radiopharmaceuticals containing
radioactive material for ceriain diagnostic
uses as follows:

(i) molybdenum-
99ftechnetium-99m generators for the elu-
tion of technetium-99m as pertechnetate for:

(I) brain imaging;
() thyroid imaging;

() salivary  gland

imaging;

@V) blood pool imag-
ing including placenta localization:

(V) blood flow stud-
ies:
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(VI) cystography;

(VI) dacryocystogra-

Ophy: or
(VII) use with re-

agent kits for preparation and use of radio-
pharmaceuticals containing technetium-99m
as provided in clauses (iii) and (iv) of this
subparagraph,

(i) tin-113/indium-113m
generators for the elution of indium-113m
as chloride for:

(I) blood pool imag-
ing;

(I) placenta localiza-
tion; or

() use with reagent
kits for preparation and use of radiopharma-
ceuticals contgining indium-113m as pro-
vided in clause (iv) of this subparagraph;

(iii) reagent kits for
preparation of technetium-99m labeled:

(1)  sulfur colloid for
liver, spleen, gastroesophageal, and bone
marrow imaging;

(II) pentetate sodium
for brain and kidney imaging and kidney
function studies;

() human serum al-
bumin microspheres for lung imaging and
diagnosis of deep vein thrombosis of the
legs:

awv) polyphosphates
for bone imaging;

(V) macroaggregated
human serum albumin for lung imaging;

(VI) etidronate sodium
for bone imaging;

(VII) stannous pyro-
phosphate for bone and cardiac imaging;

(VD) human serum
albumin for heart blood pool and pericardial
imaging;

(IX) medronate  so-
dium for bone imaging;

(X) gluceptate sodium
for brain and renal perfusion imaging;

(XT) oxidronate  so-
dium for bone imaging;

(XI) disofenin for
hepatobiliary imaging:

(XI) succimer for re-
nal imaging; or

(XIV) albumin colloid
for liver, spleen, and bone marrow imaging;
or

(iv) any generator or re-
agent kit used for the preparation of radio-
pharmaceuticals for which the FDA has
approved a NDA or PLA when used in
accordance with the manufacturer’s product
package insert for the purposes specified
therein,

(3) Criteria relating to use of fi-
nancial tests and parent company guarantees
for providing reasonable assurance of funds
for decommissioning.

(A) Introduction. An appli-
cant or licensee may provide reasonable
assurance of the availability of funds for
decommissioning based on obtaining a par-
ent company guarantee that funds will be
available for decommissioning costs and on
a demonstration that the parent company
passes a financial test. This paragraph
establishes criteria for passing the financial
test and for obtaining the parent company
guarantee.

(B) Financial test.

(i) To pass the financial
test, the parent company must meet the
criteria of either subclause (I) or (II) of this
clause.

() The parent com-
pany must have;

(-a-) two of the fol-
lowing three ratios:

(-1-) a ratio of
total liabilities to net worth less than 2.0;

(-2-) a ratio of
the sum of net income plus depreciation,
depletion, and amortization to total liabili-
ties greater than 0.1; and

(-3-) a ratio of
current assets to current liabilities greater
than 1.5;

(-b-) net working
capital and tangible net worth each at least

six times the current decommissioning cost
estimates (or prescribed amount if a certifi-
cation is used);

(-c-) tangible net
worth of at least $10 million; and

(-d-) assets located
in the United States amounting to at least 90
percent of total assets or at least six times
the current decommissioning cost estimates
(or prescribed amount if a certification is
used.)

(I The parent com-
pany must have:

(-a-) a current rat-
ing for its most recent bond issuance of
AAA, AA, A, or BBB as issued by Stan-
dard and Poor’s or Aaa, Aa, A, or Baa as
issued by Moody's;

(-b-) tangible net
worth at least six times the current decom-
missioning cost estimate {or prescribed
amount if a certification is used),

(-c-) tangible net
worth of at least $10 million; and

(d-) assets located
in the United States amounting to at least 90
percent of total assets or at least six times
the current decommissioning cost estimates
{or prescribed amount if certification is
used).

(ii) The parent compa-
ny’s independent certified public accountant
must have compared the data used by the
parent company in the financial test, which
is derived from the independently audited,
year-end financial statements for the latest
fiscal year, with the amounts in such finan-
cial statement. In connection with that pro-
cedure, the licensee shall inform the agency
within 90 days of any matters coming to the
auditor's attention that cause the auditor to
believe that the data specified in the finan-
cial test should be adjusted and that the
company no longer passes the test.

(iii) After the initial fi-
nancial test, the parent company must re-
peat the passage of the test within 90 days
after the close of each succeeding fiscal
year.

(ivy If the parent com-
pany no longer meets the requirements of
clause (i) of this subparagraph, the licensee
must send notice to the agency of intent to
establish alternate financial assurance as
specified in the commission’s regulations.
The notice must be sent by certified mail
within 90 days after the end of the fiscal
year for which the year end financial data
show that the parent company no longer
meets the financial test requirements. The
licensee must provide alternate financial as-
surance within 120 days after the end of
such fiscal year.
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(C) Parent company guaran-
tee. The terms of a parent company guaran-
tee that an applicant or licensee obtains
must provide that:

(i) the parent company
guarantee will remain in force unless the
guarantor sends notice of cancellation by
certified mail to the licensee and the
agency. Cancellation may not occur, how-
ever, during the 120 days beginning on the
date of receipt of the notice of cancellation
by both the licensee and the agency, as
evidenced by the return receipts;

(ii) if the licensee fails to
provide alternate financial assurance as
specified in the agency's regulations within
90 days after receipt by the licensee and the
agency of a notice of cancellation of the
parent company guarantee from the guaran-
tor, the guarantor will provide such alterna-
tive financial assurance in the name of the
licensee;

(iii) the parent company
guarantee and financial test provisions must
remain in effect until the agency has termi-
nated the license: and

(iv) if a trust is estab-
lished for decommissioning costs, the
trustee and trust must be acceptable to the
agency. An acceptable trustee includes an
appropriate state or federal government
agency or an entity that has the authority to
act as a trustee and whose trust operations
are regulated and examined by a federal or
state agency.

(4)  Quantities of radioactive
materials requiring consideration of the
need for an emergency plan for responding
to a release.

Figure 5: 25 TAC §289.252(w)(4)

(5) Acceptable training and ex-
perience for medical uses of radioactive
material.

(A) Training for uptake, di-
lution, and excretion studies.

(i) The licensee shall re-
quire the authorized user of a radiopharma-
ceutical listed in Group I of subsection
(w)(2) of this section, to be a physician
who:

(I is certified in:

(-a-) nuclear medi-
cine by the American Board of Nuclear
Medicine (ABNM);

(-b-) diagnostic ra-
diology by the American Board of Radiol-
ogy (ABR);

(-c-) diagnostic ra-

diology or radiology by the American Os-
teopathic Board of Radiology (AOBR); or

(-d-) nuclear medi-
cine by the Royal College of Physicians and
Surgeons of Canada (RCPSC); or

(II) has classroom and
laboratory training in basic radioisotope
handling techniques applicable to the use of
prepared radiopharmaceuticals and super-
vised clinical experience as follows:

(-a-) 40 hours of
classroom and laboratory training that in-
cludes:

(-1-) radiation
physics and instrumentation;

(-2-) radiation
protection;

(3-
) mathematics pertaining to the use and
measurement of radioactivity;

(4-) radiation
biology; and

(-5-
) radiopharmaceutical chemistry; and

(-b-) 20 hours of
supervised clinical experience under the su-
pervision of an authorized user and that
includes:

(-1-) examining
patients and reviewing their case histories to
determine their suitability for radioisotope
diagnosis, limitations, or contraindications;

(-2-) selecting
the suitable radivpharmaceuticals and calcu-
lating and measuring the dosages;

(-3
) administering dosages to patients and us-
ing syringe radiation shields;

(4-
) collaborating with the authorized user in
the interpretation of radioisotope test re-
sults; and

(-5-) patient
follow-up; or

() has success-
fully completed a six-month training pro-
gram in nuclear medicine as part of a
residency program that has been accredited
by the Accreditation Council for Graduate
Medical Education (ACGME) or the Com-
mittee on Postdoctoral Training of the
American Osteopathic Association

(CPTAOA) and that included classroom and
laboratory training, work experience, and
supervised clinical experience in all the top-
ics identified in this subclause.

(ii) Training in all the
topics identified in clause (i)(I){-a-) of this
subparagraph, which is not a part of a resi-
dency program as in clause (i)(I)(-c-) of
this subparagraph, shall be obtained in an
ACGME- or CPTAOA-accredited medical
teaching institution. The clinical experience
described in clause (i)(I[)(-b-) of this
subparagraph shall be supervised by a phy-
sician licensed for the full scope of diagnos-
tic nuclear medicine procedures or by an
authorized physician in an ACGME-
accredited medical teaching institution.

(iii) Notwithstanding the
requirements of clauses {i) and (ii) of this
subparagraph, proof of alternative training
that includes the topics and hours listed in
subparagraph (B)(i)(II) of this paragraph
may be accepted on a case-by-case basis if
the agency determines that the alternative
training would give an equal or greater level
of training to the standards in clauses (i)
and (ii) of this subparagraph.

(B)  Training for imaging
and localization studies.

(1) The licensee shall re-
quire the authorized user of a radiopharma-
ceutical, generator, or reagent kit listed in
Groups IT and I of paragraph (2)(B) and
(C) of this subsection, to be a physician
who:

(I) is certified in:
(-a-) nuclear medi-
cine by the ABNM;

(-b-) diagnostic ra-
diology or radiology by the ABR:

(-c-) diagnostic ra-
diology or radiology by the AOBR: or

(-d-) nuclear medi-
cine by the RCPSC; or

(IT) has successfully
completed classroom and laboratory train-
ing in basic radioisotope handling tech-
niques applicable to the use of prepared
radiopharmaceuticals, generators, and re-
agent kits, supervised work experience, and
supervised clinical experience as follows:

(-a-) 200 hours of
classroom and laboratory training that in-
cludes:

(-1-) radiation
physics and instrumentation;
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radiation

(-29

protection;

(-3-) mathematics
pertaining to the use and measurement of
radioactivity,

(4-) radiophar-
maceutical chemistry; and

(-5-) radiation
biology: and

(-b-) 500 hours of
supervised work experience under the su-
pervision of an authorized user that in-
cludes:

(-1-) ordering,
receiving, and unpacking radioactive mate-
rials safely and performing the related radi-
ation surveys;

(-2-) calibrating
dose calibrators and diagnostic instruments
and performing checks for proper operation
of survey meters;

(-3-) calculating
and safely preparing patient dosages;

(4-) using ad-
ministrative  controls to prevent the
misadministration of byproduct material;

(-5-) using pro-
cedures to contain spilled byproduct mate-

rial safely and using proper
decontamination procedures; and
(-6-) eluting

technetium-99m from generator systems,
measuring and testing the eluate for
molybdenum-99 and alumina contamina-
tion, and processing the eluate with reagent
kits to prepare technetium-99m labeled ra-
diopharmaceuticals; and

(<) 500 hours of
supervised clinical experience under the su-
pervision of an authorized user that in-
cludes:

(-1-) examining
patients and reviewing their case histories to
determine their suitability for radioisotope
diagnosis, limitations, or contraindications;

(-2-) selecting
the suitable radiopharmaceuticals and calcu-
lating and measuring the dosages.

(-3-) administer-
ing dosages to patients and using syringe
radiation shields;

(-4-) ollaborating
with the authorized user in the interpretation
of radioisotope test results; and

(-5-) patient
follow-up; or

(-d-) has success-
fully completed a six-month training pro-
gram in nuclear medicine as part of a
residency program that has been accredited
by the ACGME or CPTAQOA and that in-
cluded classroom and laboratory training,
work experience, and supervised clinical
experience in all the topics identified in this
subclause.

(ii) Training in all the
topics identified in clause (i)(II)(-a-) of this
subparagraph, which is not a part of a resi-
dency program as in clause (i)()(-d-) of
this subparagraph, shall be obtained in a
medical teaching institution that provides
appropriate training programs that have
been accredited by the ACCME or the
CPTAOA. The work and clinical experi-
ence described in clause (i)(IT)(-b-) and (-c-)
of this subparagraph shall be supervised by
a physician licensed for the full scope of
diagnostic nuclear medicine procedures or
by a licensed authorized physician in a
medical institution that also provides appro-
priate training programs that have been
accredited by the ACGME or the CPTAOQA.
The experience in clause (i){II)(-b-) and (-c-
) of this subparagraph may be obtained con-
currently.

(iti)  Classroom and labo-
ratory training identified in clause (i)(If)(-a-
) of this subparagraph that was initiated
before (the effective date of this rule) and
completed by (two years from the effective
date of the rule) will be accepted if it is
obtained in an accredited medical school, a
federal teaching hospital, or a training pro-
gram for medical use of radioactive material
that has been accepted by the agency, the
commission, or another agreement state.

(iv) Notwithstanding the
requirements of clauses (i) and (i) of this
subparagraph, proof of alternative training
that includes the topics and hours listed in
clause (i)(II) of this subparagraph may be
accepted on a case-by-case basis if the
agency determines that the alternative train-
ing would give an equal or greater level of
training to the standards in clauses (i) and
(ii) of this subparagraph.

(C) Training for the thera-
peutic use of radiopharmaceuticals.

(i) The licensee shall re-
quire the authorized user of radiopharma-
ceuticals for therapeutic use to be a
physician who:

() is certified in:

(-a-) nuclear medi-
cine by the ABNM;

(-b-) radiology or
therapeutic radiology by the ABR;

(-c-) diagnostic ra-
diology, therapeutic radiology, or radiology
by the AOBR; or

(-d-) nuclear medi-
cine by the RCPSC; or

(ID has classrcom and
laboratory training in basic radioisotope
handling techniques applicable to the use of
therapeutic radiopharmaceuticals and super-
vised clinical experience as follows:

(-a-) 80 hours of
classroom and laboratory training that in-
cludes:

(-1-) radiation
physics and instrumentation;

(-2-) radiation
protection;

(-3-) mathematics
pertaining to the use and measurement of
radioactivity; and

(-4-) radiation
biology, and

(-b-) supervised
clinical experience under the supervision of
an authorized physician user for the type of
therapy authorization requested from the
following list:

(-1-) use of
iodine-131 for diagnosis of thyroid function
and the treatment of hyperthyroidism in ten
individuals;

(-2-) use of
iodine-131 for treatment of thyroid carci-
noma in three individuals;

(-3-) use of col-
loidal phosphorus-32 for intracavitary treat-
ment in three patients;

(4-) use of
phosphorus-32 for treatment of polycythe-
mia vera, leukemia and/or bone metastasis
in three patients;

(-5-) use of col-
loidal gold-198 for intracavitary treatment
in three patients; or
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(-6-) use of ra-
diopharmaceuticals not listed in subitems (-
1-)-(-5-) of this item for therapeutic treat-
ment in three patients; or

(-7-) has suc-
cessfully completed a six-month training
program in nuclear medicine as part of a
residency program that has been accredited
by the ACGME or the CPTAOA and that
included classroom and laboratory training,
work experience and supervised clinical ex-
perience in all the topics identified in this
subclause.

(ii) Training in all the
topics identified in clause (i)(I) of this
subparagraph, which is not a part of a resi-
dency program as in clause (i))(II)(-b-)} of
this subparagraph, shall be obtained in a
medical teaching institution accredited by
the ACCME or the CPTAOA.

(D) Training for use of
brachytherapy sources (except for beta ap-
plicators-See subparagraph (E) of this para-
graph).

(i) The licensee shall re-
quire the authorized user of a brachytherapy
source to be a physician who:

) is certified in:
(-a-) therapeutic ra-

diology, radiation oncology. or radiology by
the ABR; or

(-b-) therapeutic
radiology, radiation oncology. or radiology
by the AOBR; or

(-c-) radiology
with specialization in radiotherapy. as a
British "Fellow of the Faculty of Radiol-
ogy” or "Fellow of the Royal College of
Radiology"; or

(-d-) therapeutic
radiology by the Canadian Royal College of
Physicians and Surgeons; or

(II) is in the active
practice of therapeutic radiology, has had
classroom training in radioisotope handling
techniques applicable to the therapeutic use
of brachytherapy sources, and supervised
clinical experience as follows:

(-a-) 200 hours of
classroom and laboratory training that in-
cludes:

(-1-) radiation
physics and instrumentation;

(-2-) radiation
protection;

(-3-) mathematics
pertaining to the use and measurement of
radioactivity, and

(-4-) radiation
biology;, and

(-b-) 500 hours of
supervised work experience under the su-
pervision of an authorized user at a medical
institution that includes:

(-1-) ordering,
receiving, and unpacking radioactive mate-
rigls safely and performing the related radi-
ation surveys,

(-2-) checking
survey meters for proper operation;

(-3-) preparing,
implanting, and removing sealed sources;

(-4-) maintaining
running inventories of material on hand;

(-5-) using ad-
ministrative controls to prevent the
misadministration of byproduct material;
and

(-6-) using
emergency procedures to control byproduct
material; and

(-c-) three years of
supervised clinical experience that includes
one year in a formal training program ap-
proved by the Residency Review Commit-
tee for Radiology of the ACGME or the
CPTAOA, and an additional two years of
clinical experience in therapeutic radiology
under the supervision of an authorized user
at a medical institution that includes:

(-1-) examining
individuals and reviewing their case histo-
ries to determine their suitability for
brachytherapy treatment, and any limita-
tions or contraindications;

(-2-) selecting
the proper brachytherapy sources and dose
and method of administration;

(-3-) calculating
the dose; and

(4-) post-
administration follow-up and review of case
histories in collaboration with the autho-
rized user.

(i) Training in all the
topics identified in clause (i)(IT)(-a-) this

subparagraph shall be accredited by the
ACGME or the CPTAOA. The clinical ex-
perience described in clause (i)(II) (-b-) and
(-c-) of this subparagraph should be super-
vised by a physician licensed to use
brachytherapy sources. The experience in
clause (H)(-b-) and (-c-) of this
subparagraph may be obtained concurrently.

(BE) Training for ophthalmic
use of strontium-90.

(i) The licensee shall re-
quire the authorized user of only strontium-
90 for ophthalmic radiotherapy to be a phy-
sician who:

@) is certified in:

(-a-) radiology or
therapeutic radiology by the ABR;

(-b-) radiation on-
cology by the AOBR;

(-c-} radiology
with specialization in radiotherapy, as a
British "Fellow of the Faculty of Radiol-
ogy” or "Fellow of the Royal College of
Radiology”; or

(-d-) therapeutic
radiology by the Canadian Royal College of
Physicians and Surgeons; or

) is in the active
practice of therapeutic radiology or ophthal-
mology. and has had classroom and labora-
tory training in basic radioisotope handling
techniques applicable to the use of
strontium-90 for ophthalmic radiotherapy,
and a period of supervised clinical training
in ophthalmic radiotherapy as follows:

(-a-) 24 hours of
classroom and laboratory training that in-
cludes:

radiation

(-1

physics and instrumentation;

(-2-) radiation
protection;

(-3-) mathematics
pertaining to the use and measurement of
radioactivity; and

(<4-) radiation
biology; and

(-b-) supervised
clinical training in ophthalmic radiotherapy
under the supervision of an authorized user
at a medical institution that includes the use
of strontium-90 for the ophthalmic treat-
ment of five individuals that includes:
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(-1-) examination
of each individual to be treated;

(2-) calculation
of the dose to be administered;

(-1-) administra-
tion of the dose. and

(-4-) follow-up
and review of each individual's case his-
tory.

(ii)  Training in all the
topics identified in clause (i)(I)(-a-) of this
subparagraph shall be obtained in a medical
teaching institution or shall be accredited by
the CPTAOA. The clinical experience de-
scribed in clause (D)) (-b-) of this
subparagraph shall be supervised by a phy-
sician licensed for the use of sealed sources
in therapy.

(F) Training for use of sealed
sources for diagnosis.

(i) The licensee shall re-
quire the authorized user of a sealed source
in the devices listed in clause (ii) of this
subparagraph, to be a physician, dentist, or
podiatrist who:

(I is certified in:

(-a-) radiology, di-
agnostic radiology, or therapeutic radiology
by the ABR;

(-b-) nuclear medi-
cine by the ABNM:

(-c-) diagnostic ra-
diology or radiology by the ABR; or

(-d-) nuclear medi-
cine by the RCPSC; or

(M) has had eight
hours of classroom and laboratory training
in radioisotope handling techniques specifi-
cally applicable to the use of the device that
includes:

(-a-) radiation
physics, mathematics pertaining to the use
and measurement of radioactivity, and in-
strumentation;

(-b-) radiation biol-
ogy:

(-c-) radiation pro-
tection; and

(-d-) training in the
use of the device for the uses requested.

(1) The following sealed
sources shall be used in accordance with the
manufacturer’s radiation safety and han-
dling instructions:

(4y) iodine-125,
americium-241, or gadolinium-153 as a
sealed source in a device for bone mineral
analysis; and

(I) iodine-125 as a
sealed source in a portable imaging device.

(iii) Training in all the
topics identified in clause ()(I) of this
subparagraph shall be obtained in a medical
teaching institution or shall be accredited by
the CPTAOA. The clinical experience shall
be supervised by a physician, dentist, or
podiatrist licensed to use the devices.

(G) Training for teletherapy.

(i) The licensee shall re-
quire the authorized user of a sealed source
in a teletherapy unit to be a physician who:

() is certified in:

(-a-) radiology or
therapeutic radiology by the ABR;

(-b-) radiation on-
cology by the AOBR;

(-c-) radiology
with specialization in radiotherapy, as a
British "Fellow of the Faculty of Radiol-
ogy" or "Fellow of the Royal College of
Radiology": or

(-d-) therapeutic
radiology by the Canadian Royal College of
Physicians and Surgeons; or

(II) is in the active
practice of therapeutic radiology, and has
had classroom and laboratory training in
basic radioisotope techniques applicable to
the use of a sealed source in a teletherapy
unit, supervised work experience, and su-
pervised clinical experience as follows:

(-a-) 200 hours of

classroom and laboratory training that in-
cludes:

(-1-) radiation
physics and instrumentation;

(-2-) radiation
protection;

(-3-) mathematics
pertaining to the use and measurement of
radioactivity; and

(-4-) radiation
biology; and

(-b-) 500 hours of
supervised work experience under the su-

pervision of an authorized user at a medical
institution that includes:

(-1-) review of
the full calibration measurements and peri-
odic spot checks;

(-2-) preparing
treatment plans and calculating treatment
times;

(-3-) using ad-
ministrative controls to prevent
misadministration;

(-4-) implement-
ing emergency procedures to be followed in
the event of the abnormal operation of a
teletherapy unit or console; and

(-5-) checking
and using survey meters; and

(-c-) three years of
supervised clinical experience that includes
one year in a formal training program
accredited by the ACGME or the CPTAOA
and an additional two years of clinical expe-
rience in therapeutic radiology under the
supervision of an authorized user at a medi-
cal institution that includes:

(-1-) examining
individuals and reviewing their case histo-
ries to determine their suitability for
teletherapy treatment; and any limitations or
contraindications;

(-2-) selecting
the proper dose and how it is to be adminis-
tered;

(-3-) calculating
the therapy doses and collaborating with the
authorized user in the review of patients’
progress and consideration of the need to
modify originally prescribed doses as war-
ranted by patients’ reaction to radiation; and

(4-) post-
administration follow-up and review of case
histories.

(ii) Training in all the
topics identified in clause (i)(II)(-a-) of this
subparagraph shall be accredited by the
ACGME or the CPTAQA. The clinical ex-
perience described in clause (i)(AT)(-b-) and
(-c-) of this subparagraph shall be super-
vised by a physician licensed for teletherapy
procedures. The experience in clause
@A)(I)(-b-) and (-c-) of this subparagraph
may be obtained concurrently.
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(H) Training for experienced
authorized users. Physicians, dentists, or po-
diatrists identified as authorized users for
the medical, dental, or podiatric use of ra-
dioactive material on a commission or
agreement state license issued before (the
effective date of this section) who perform
only those methods of use for which they
were authorized on that date need not com-
ply with the training requirements in this
paragraph,

() Recentness of training.

(i) The training and ex-
perience specified in this paragraph must
have been obtained within the five years
preceding the date of application or the
individual must have had related continuing
education and experience since the required
training and experience was completed.

(ii) If active board certifi-
cation required by this paragraph does not
include continuing education and experi-
ence, the individual must have had related
continuing education and experience since
the board certification was obtained.

(6) Isotope quantities (For use
in subsection (u) of this section).
Figure 6: 25 TAC §289.252(w)(6)

This agency hereby certifies tha the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 11, 1995

TRD-9504460 Susan K. Steeg

General Counsel
Texas Department of
Health

Earliest possible date of adoption: May 19,
1985

For further information, please call: (512)
458-7236
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TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter A. General Rules
* 34 TAC 834 -

The Compirolier of Public Accounts proposes
new §3.4, concerning tax refunds for wages
paid to an employee receiving financial assis-
tance. The new section sets out eligibility
requirements, taxes available for refund, and
procedures for filing for refunds with the state.

Mike Reissig, chie! revenue estimator, has
determined that for the first five-year periaod
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Reissig also has determined that for each
year of the first five years the section is in
affect the public benefit anticipated as a result
of enforcing the section will be in providing
new information regarding tax responsiilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Joe A. Galvan, Jr., Manager, Tax Adminis-
tration Division, P.O. Box 13528, Austin,
Texas 78711%.

The new section is proposed under the Tax
Code, §111.002, which provides the comp-
froller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2

The new section implements the Tax Code,
§111.109.

§34. Tax Refunds for Wages Paid to an
Employee Receiving Financial Assistance.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Eligible employee-In order
to qualify, an employee must meet the fol-
lowing criteria:

(A) must be a resident of this
state; and

(B) must be a recipient of
Aid to Families with Dependent Children
(AFDC) on or before the beginning date of
employment with the employer secking a
refund.

(2) Eligible taxes-Taxes eligible
to be refunded under this section are limited
to the following taxes, either paid or col-
lected and remitted in the calendar year for
which the refund of wages is sought.

(A) State Sales and Use Tax.
(Note: City, county, transit, special purpose
district taxes or any other local sales and
use taxes do not qualify for refund.)

(B) Franchise Tax.
(C) Inheritance Tax.

(D) Public Utility Gross Re-
ceipts Tax.

(E) Boat and Boat Motor Sa-
les and Use Tax.

(F) Manufactured Housing
Sales and Use Tax,

(G) Hotel Occupancy Tax.

(3) Refund application-Claim
for refund must be filed on a Department of
Human Services (DHS) Form 1698-Appli-
cation for Refund of Taxes Psid to the State
of Texas.

(4) Eligible wages-For purposes
of this section, eligible wages has the mean-
ing assigned to “wages" under §51(c)(1),
(2), and (3), Internal Revenue Code of 1986
(26 United States Code, §51).

(b) Refund available.

(1) An employer who employs
an eligible employee, on or after January 1,
1994, may file for a refund, beginning in
January of 1995, of eligible taxes paid to
either the state or a seller of taxable items.
The amount of refund an employer may
receive is limited to a maximum of $2,000
per eligible employee. The refund is calcy-
lated by taking 20% of the eligible wages,
up to a maximum of $10,000 in eligible
wages for each eligible employee, paid or
incurred by an employer for services ren-
dered by an eligible employee during the
period beginning with the date the em-
ployee begins work for the employer and
ending on the first anniversary of that date.
EXAMPLE: ABC Company hires John
Smith, an otherwise eligible employee, on
August 1, 1994. For the period August 1,
1994, to December 31, 1994, ABC Com.-
pany pays Mr. Smith $6,000. For the period
January 1, 1995, to August 1, 1995 (the first
anniversary of Mr. Smith's employment),
ABC Company pays Mr. Smith $9,000.
ABC Company paid in more than $25.000
in state sales taxes it collected in each of the
calendar years 1994 and 1995. ABC Com-
pany may file a claim for $1,200 ($6,000 x
20) in 1995 for eligible wages paid to Mr.
Smith in 1994 and a separate claim in 1996
for $800 ($4.000 x .20), for eligible wages
paid to Mr. Smith in 1995, for a total refund
of $2.000.

(2) The refund claimed for a
calendar year may not exceed the amount of
the net tax, after any other applicable tax
credits, paid or collected and remitted by
the employer to this state in that calendar
year.

(3) An otherwise valid refund
claim may not be taken by an employer as a
credit against a current tax report.

(c) Employer eligibility. In order to
qualify for a refund of eligible taxes paid
the employer must:

(1) have the refund claim certi-
fied by DHS;

(2) provide and pay for the ben-
efit of the eligible employee at least 80% of
the cost of major medical health insurance
coverage that provides for:
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(A) a maximum $300 de-

O ductible to the employee; and

(B) payment by the insur-
ance provider of at least 70% of insurance
claims during the claim year in excess of
the deductible; and

(3) provide the same insurance
coverage (o the eligible employee that is
provided to other employees in its employ-
ment.

(d) Filing of refucd claims.

(1) A separate application for
refund form must be filed for each eligible
employee hired and for each calendar year
that the employee is eligible.

(2) An application for refund
filed by a third-party representative for an
eligible employer must be accompanied by
a valid power of attorney or other written
authorization.

(3) An application for refund
must first be submitted to the DHS for
certification. Properly completed forms will
be accepted by the DHS only if postmarked
on or after January 1, but before April 1, of
the year following the calendar year in
which the wages and taxes were paid. DHS
will certify that an employee was a recipient
of AFDC benefits on or before the begin-
ning date of employment.

(4) DHS will then forward certi-
fied claims to the comptroller’s office for
verification that sufficient eligible taxes
were paid by the employer to cover the
refund request. The comptroller’s office
will issue refund checks to employers filing
timely and valid claims.

(5) An employer requesting a
refund of eligible taxes must maintain re-
cords supporting their refund request. These
records are subject to audit verification. See
§3.281 of this title (relating to Records Re-
quired; Information Required) and §3.282
of this title (relating to Auditing Taxpayer
Records).

(e) Hearings request. Only employ-
crs whose refund claims are denied in full
or partially denied by the comptroller's of-
fice are entitled to request a refund hearing.
Employers whose requests are not certified
by DHS will not be entitled to a refund
hearing through the comptroller’s office.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.
Issued in Austin, Texas, on April 10, 1995.
TRD-9504273 Menin Cherry

Chie!, General Law

Comptroliar of Public
Accounts

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
4063-4028

L4 ¢ ¢

Subchapter GG. Insurance Tax
o 34 TAC §3.809

The Complroller of Public Accounts proposes
an amendment to §3.809, conceming the
overpayment of premium liability. The
amendment revises the method the taxpayer
uses 1o have an overpayment applied to fu-
ture prepayments. The amendment also elim-
inates the requirement that the taxpayer
indicate that either afl or a portion of a partic-
ular prepayment premium tax liability will be
exhausted or reduced by the existing
overpayment carried forward from the pre-
vious tax year.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
fion.

Mr. Reissig also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a resutt
ot enforcing the section will be in simplifying
both tax administration and the process for
taxpayers to obtain refunds  for
overpayments. This rule is adopted under the
Tax Code, Title 2, and does not require a
statement of fiscal implications for small
businesses. There is no significant antici-
pated economic cost to persons who are re-
quired to comply with the proposed rule.

Comments on the proposal may be submitted
to Joe A. Galvan, Jr., Manager, Tax Adminis-
tration Division, P.O. Box 13528, Austin,
Texas 78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Cods, Title 2.

The amendment implements the Insurance
Code, Article 4.10, §6(b); Article 4.11, §13;
and Adicle 9.59, §3(b).

§3.809. [Taxpayer Election in Instances of]
Overpayment of Premium Tax Liabili-
ty. Commencing with the tax return due
on March 1, 1995, if the sum of the
semiannual prepayments exceeds the ac-
tual tax due as determined by the accu-
rate and correct filing of the original or
amended annual tax return, the
overpayment wili be sutomatically re-
funded to the taxpayer unless the tax-
payer notifies the comptroller to apply
the overpayment to another period. The
notification should be written on the face
of the tax return.

[(a) Whenever an overpayment of
the actual annual premium tax liebility oc-

curs as determined by the accurate and cor-
rect filing of the original or amended annual
tax return by the taxpayer with the tax
administration section, the taxpayer may
elect to apply the amount of the
overpayment to the first and any and all
subsequent tax quarter(s) of the following
tax year until such overpayment has been
exhausted. Once a taxpayer has made the
aforementioned election, it cannot be re-
versed and the Tax Administration Section
of the State Board of Insurance will con-
tinue to apply the existing overpayment to
meet quarterly prepayment tax obligations
through the fourth quarter or until the
overpayment is exhausted. Should a balance
remain following the fourth quarterly pre-
payment, the balance will be refunded ‘at
that time by warrant to the taxpayer as
allowed by the state comptroller.
Overpayment credits may not be applied
beyond the fourth quarterly prepayment of a
single tax year. All taxpayers applying
overpayments to quarterly prepayments
must file a timely quarterly prepayment tax
form as required by the Insurance Code, as
amended.

{(b) Commencing with adoption of
annual premium tax forms for tax year
1989, all premium tax forms will contain
language and other appropriate visual indi-
ces by which a prospective taxpayer can
indicate, on such forms, whether it will
avail itself of this election concerning the
disposition of the overpayment of annual
premium tax liability.

[(c) Commencing with the quarterly
prepayments for premium tax year 1990, all
quarterly premium tax forms will contain
language and other appropriate visual indi-
ces by which a taxpayer, having previously
made the election conceming the disposi-
tion of the overpayment of annual premium
tax liability, may indicate that either all or a
portion of a particular quarterly prepayment
premium tax liability will be exhausted or
reduced by the existing overpayment carried
forward from the previous tax year.]

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 10, 1995.

TRD-9504274 Martin Cherry
Chie!, General Law
Comptrolier of Public
Accounts

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
463-4028

¢ ¢ L4
e 34 TAC §3.810

(Editor's note: The text of the following section
proposed for repeal will not be published. The
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section may be examined i the offices of the
Comptroller of Public Accounts o1 in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes
the repeal of §3.810, concerning use of repro-
duction or facsimile copies of tax forms.
House Bill 1461, 73rd Legislature, 1993,
transferred tax collection to the Comptroller of
Public Accounts and created the Insurance
Code, Atticle 104D, which gives the comp-
troller the authority to prescribe appropriate
report forms. This section is obsolete and is
not consistent with policies of the comptroller
that allow taxpayers to file using copies of
report forms. There are no restrnctions re-
garding color, size, weight, or margins in or-
der to file tax reports.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the repeal is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the re-
peal.

Mr. Reissig also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be in removing
restrictions regarding the color, size, weight,
and margins of the forms used to file insur-
ance tax reports. This repeal is adopted un-
der the Tax Code, Title 2, and does not
require a staternent of fiscal implications for
small businesses. There is no significant an-
ticipated economic cost to persons who are
required to comply with the proposed repeal

Comments on the repeal may be submitted to
Joe A. Galvan, Jr., Manager, Tax Administra-
tion Division, P O Box 13528, Austin, Texas
78711.

The repeal is proposed under the Tax Code,
§111.002, which provides the compiroller with
the authority to prescribe, adopt, and enforce
rules relaling to the adminisiration and en-
forcement of the provisions of the Tax Code,
Title 2.

The repeal implements the Insurance Code,
Article 1.04D.

§3.810. Use of Reproduction or Facsimile
Copies of Tax Forms.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 10, 1995.

TAD-9504272 Martin Cherry
Chief, General Law
Comptroller of Public

Accounts

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
463-4028

¢ ¢ ¢

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part I. Texas Department
of Public Safety

Chapter 23. Vehicle Inspection

Vehicle Inspection Station Li-
censing

¢ 37 TAC §§23.1-23.14, 23.16

The Texas Department of Public Safety pro-
poses amendments to §§23.1-23. 3, §§23.12-
23.14, §23.16 and new ssactions §§23.4-
23.11, concerning Vehicle Inspection Station
Licensing. Amendmenis to §§23.1, 233,
23.12-23. 14 change license to cerificate ot
appointment in order to make the rule consis-
tent with authorizing statutes. Amendment to
§23.3 deletes specific requirements for com-
mercial inspection slations and adds govern-
mental vehicle inspection station
requirements. Amendments to §23.16
simplifies the interpretation of the date in
which a person can be certified to become a
vehicle inspector following a criminal convic-
tion. The depariment is proposing new
§§23.4-23.11 to accommodate the changes in
station endorsements, cerificates of appoint-
ment, display area, station sign, and man-
power due to substantive amendments and
adding new sections. This action is filed si-
multaneous with a proposal for repeal of ex-
isting sections concerning classification of
stations, station licenses, station signs, dis-
play area, and manpower. The new seclions
clarify actual classes of stations, adds lan-
guage ol endorsements to clarify types of
inspections and makes the rule consistent
with authorizing statutes.

Tom Haas, Chiet ot Finance, has dstermined
that for the first five-year period the sections
are in effect, there will be no fiscal implica-
tions for local or state government as a result
ot enforcing or administering the sections.
There will be no eflect on local employment
or the local economy.

Mr. Haas also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of anforcing or administering the sections witl
be a more efficient administration of the Mo-
for Vehicle Inspection Program regarding
consistency with existing statutes, clarity in
identifying the types of inspection siations
and a clearer imerpretation of eligibility for
inspector licensing following a criminal con-
viction. The anticipated economic cost to per-
sons who are required to comply with the
sections as proposed will be the $30 statutory
certificate of apgointment fee. There is no
anticipated cost to large or small businesses.

Comments on the proposal may be submitted
to John C. West, Jr., Chief of Legal Services,
Texas Department of Public Safely, Boex
4087, Austin, Texas 78773-0001, (512)
465-2890.

The amendments and new sections are pro-
posed under Texas Civil Statutes, Article
6701d, Article XV, §142 (c), which provide the

Texas Department of Public Safely with the
authority to adop! rules necessary for the
administration and enforcement of this Act.

Texas Civil Statutes, Article 6701d, Aricle
XV, §142 (c) is aflected by this proposal.

§23.1. New Applications.

(a) Request for appointment. Per-
sons may request certificate of appoint-
ment [license] as a vehicle inspection
station by notifying a department repre-
sentative by telephone, letter, or through
another vehicle inspection station.

(b} Investigation. Each request for
certificate of appointment [licensing] will
be investigated by the Department of Public
Safety, and the person making application
will be informed at that time of the mini-
mum certification [licensing] requirements.

(c) Forms, Applicants for station
certificate of appointment [licenses] shall
complete and submit the following forms:

(1)-(2) (No change.)

(3) Statutory certificate of ap-
poiniment [licensing] fee of $30.

()] ‘(No change.)

(e) Withdrawal of application. An
application for a certificate of appoint-
ment [license] as a vehicle inspection sta-
tion may be withdrawn by the applicant at
any time. No person may apply for a certif-
icate of appointment [license] as a vehicle
inspection station within one year from the
date of the withdrawal of the application by
the applicant.

(f) Frequency of application. BEx-
cept as provided in §23.13 of this title (re-
lating to Reissue of Inspection Station
certificate of appointment [License] After
Suspension), no person may apply for a
certificate of appointment ([license] as a
vehicle inspection station within one year
from the date of denial by the director of an
application from the same person.

§23.2. General Space Requiremenmts. To
qualify for a certificate of appeintment
{license] physical facilities must meet the
following standards:

(1)-(3) (No change.)

(4) Inspection area. Every vehi-
cle inspection station shall have an inspec-
tion area within the vehicle inspection
station set aside, clearly marked and ap-
proved by the departmeat, for conducting
the inspection of vehicles. When a vehicle
inspection station desires to have more than
one inspection area, the space requirements
for each lane must be met. For [trailer]
vehicle inspection stations, with trailer en-
dorsement, see specific requirements.
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(A)-(C) (No change.)
(5) (No change.)

O §23.3. Specific Requirements For Public,

[Commercial,] Fleet. And Governmental
Vehicle Inspection Stations.

(a) (No change.)

(b) Specific requirements for fleet
vehicle inspection stations:

(1)-(2) (No change.)

(3) Firms open to the public will
not be issued a fleet vehicle inspection sta-
tion certificate of appointment [license]
unless such firms are currently certified
(licensed] as a public vehicle inspection
station and desire a fleet vehicle inspection
station certificate of appointment [license]
for "new care make ready.”

(4) (No change.)

(c) Specific requirements for public
[commercial] inspection stations. Public in-
spection stations shall inspect all vehicles
presented for the purpose of inspection, if
the station is certified to inspect that type
vehicle.

[(1) Commercial inspection sta-
tions shall inspect trucks and trailers only.

{(2) Buses and school buses
may be inspected under this classification.

[(3) Cars, motorcycles, motor
driven cycles, mopeds. and no-peds shall
not be inspected under this classification.

[(4) Commercial inspection sta-
tions shall meet the requirements as pre-
scribed for a public vehicle inspection
station.]

(d) Specific requirements for gov-
ernmental [public] inspection stations.
[Public inspection stations shall inspect all
types of vehicles presented for the purpose
of inspection.]

(1) A governmental vehicle in-
spection station shall meet the require-
ments as prescribed for a public vehicle
inspection station.

(2) Governmental vehicle in-
spection stations shall not inspect the per-
sonal vehicles of officers, employess, or
the general public, even though personal
vehicles are used part or full-time for
busiuness.

(3) Governmental vehicle in-
spectior: stations will not be approved
when free access to the vehicle inspection
station grounds is not granted to repre-
sentatives of the department.

§23.4. Station Endorsements. Each public,
fleet or governmental vehicle inspection sta-
tion shall qualify for one or more of the

following endorsements which indicate the
type of inspection certificates the station is
certified to issue and the type of vehicle the
station is certified to inspect.

(1) 1Y. May inspect any vehicle
requiring a one-year windshield certificate.

(2) 2Y. May inspect any vehicle
requiring a two-year windshield certificate.

(3) CW. May inspect any vehi-
cle requiring a commercial windshie'd cer-
tificate.

(4) CT. May inspect any vehicle
requiring a commercial trailer certificate.

(5) TL. May inspect any vehicle
requiring a trailer certificate.

(6) MC. May inspect any vehi-
cle requiring a motorcycle certificate.

§23.5. Specific Requiremerts For Vehicle
Inspection Stations With Trailer Endorsc-
ment. The building shall be of a perma-
nent type suitable for display area, tools,
and storage for records and necessary sup-
plies. The inspection area may be any hard
surfacing material, and the brake test area
must be paved.

(1) Vehicle inspection stations
with trailer endorsements which sell as well
as service that type vehicle must have a tow
truck capable of handling the type vehicles
they sell.

(2) Vehicle inspection stations
with trailer endorsements must have 1/4
inch round hole paper punch for punching
trailer inspection certificates.

§23.6. Specific Requirements For Vehicie
Inspection Stations With Motorcycle En-
dorsement. 'The inspection area shall be at
least eight feet by ten feet. Vehicle inspec-
tion stations with motorcycle endorsements
must have a 1/4 inch round hole paper
punch for punching motorcycle inspection
certificates.

§23.7. Specific Requirements For Vehicle
Inspection Stations With Commercial En-
dorsements.

(a) C.W. Endorsement shall meet
all the requirements as prescribed for a pub-
lic station.

(b) C.T. Endorsement-Trailer in-
spection area: the building shall be of a
permanent type suitable for display area,
tools, and storage for records and necessary
supplies. The inspection area may be any
hard surfacing material and the brake test
area must be paved.

§23.8. FEquipment Requirements For All
Classes Of Vehicle Inspection Stations.

(a) Applicant shall be informed of
the required equipment including such items
as approved testing devices, tools, measur-
ing devices, display board, brake machines,
marked brake test area, and marked inspec-
tion test area.

(b) The minimum tools, equipment,
and approved testing devices shall be kept
and maintained in proper working condition
at all times in the vehicle inspection station
area.

(c) All testing equipment shall be
approved by the department. All testing
equipment shall be installed and used in
accordance with the manufacturer’s and de-
partment's recommendation. Equipment
shall be arranged and located at or near the
approved inspection area to obtain maxi-
mum etficiency.

(d) If equipment is used during the
inspection procedure, the vehicle inspection
station owner shall be responsible for its
use. accuracy, and general maintenance.
When equipment adjustments and calibra-
tions are needed, the manufacturer’s and
department’s specifications shall be fol-
lowed. Defective equipment shall not be
used until such deficiencies are corrected.

(e) Every certified inspector shall
have a working knowledge of all testing
devices used during inspections.

(f) Each vehicle inspection station
is required to own and maintain, as a mini-
mum, the equipment listed in paragraphs
(1)-(9) of this subsection:

(1) tools for making tests, re-
pairs, and adjustments ordinarily encoun-
tered on those types of vehicles to be
inspected;

(2) a measuwred and marked
brake test area which has been approved by
the department, or an approved brake in-
specting device;

(3) a measuring device clearly
indicating measurements of 12 inches, 15
inches, 20 inches, 24 inches, 54 inches, 60
inches, 72 inches and 80 inches to measure

reflector height, clearance lamps, side

markes lamps and turn signal lamps on all
vehicles-vehicle inspection stations with
only a motorcycle endorsement are not re-
quired to have an 80 inch measure;

(4) a laundry marking pen for
completing the reverse side of the wind-
shield inspection certificate;

(5) a scraping device for remov-
ing the old inspection certificate;

(6) a gauge for measuring tire
tread depth;

(7) a 1/4 inch sound hole punch
if motorcycle-trailer certificates are issued;

¢ PROPOSED RULES April 18, 1995 20 TexReg 2813



(8) a brake pedal reserve
checker with on-inch and two-inch clear-
ances (except vehicle inspection stations
with only a motorcycle endorsement); and

(9) a department approved de-
vice for measuring the light transmission of
sunscreening devices. This paragraph does
not apply to government stations or fleet
stations which have provided the depart-
ment annual written certification that the
governmental entity or fleet station has no
vehicles equipped with a sunscreening de-
vice, This requirement does not apply to
vehicle inspection stations with only a mo-
torcycle and/or trailer endorsement. The ef-
fective date for implementation of this
paragraph is January 1, 1994,

§23.9. Manpower.

(a) Each public vehicle inspection
station shall have at least one certified in-
spector on duty to perform inspections
promptly during the normal working hours
of the vehicle inspection station. It is rec-
ommended that every vehicle inspection
station have more than one certified inspec-
tor available to ensure prompt inspection
service to the public at all times. Vacation
and days off should be anticipated by the
management.

(b) A wvehicle inspection station
shall have sufficient certified inspectors to
perform the inspection service.

{c) Vehicle inspection stations will
not be issued a Certificate of Appointment
or permitted to inspect unless inspections
are available eight hours each business day.

(d) Inspection station owners shall
furnish information as may be required by
the department pertaining to inspectors em-
ployed at that station on Form VI-3a within
three working days of a change in the in-
spector’s employment.

§23.10. Inspection Station Display Area.

(a) Display. All required equipment
shall be mounted on the wall, or on a four-
foot by four-foot pegboard, plywood board,
or similar substance, and displayed.

(b) Certificate of appointment and
procedure chart. Fleet and governmental ve-
hicle inspection stations are only required to
display the certificate of appointment and
procedure chart.

(c) Posting information. Bach vehi-
cle inspection station shall display in a con-
spicuous place such certificate of
appointment, vehicle inspection station
sign, procedure chari, posters, or other in-
formational material as directed by the de-
partment,

§23.11. Vehicle Inspection Station Sign.

(a) Every vehicle inspection station,
except fleet and governmental vehicle in-
spection stations, are required to display the
vehicle inspection station sign.

(b) The sign and replacements are
provided by the state at no cost to the
vehicle inspection station and shall always
remain the property of the department as a
means of identification of the vehicle in-
spection station.

(c) The department will issue only
one sign per public vehicle inspection sta-
tion certificate of appointment issued. Dis-
similar signs may be displayed.

(d) Signs shall be displayed from
the vehicle inspection station building so
that the sign is clearly visible.

(e) Signs shall be solidly mounted
on the wall or framework of the vehicle
inspection station in a location designated
by the department,

(f) When the material on the build-
ing wall or framework permits, screws shall
be utilized to attach the sign to the wall;
otherwise, adhesive tape will be used.

(g) The sign may be displayed at or
necr the service entrance or inspection area
entrance to the building. The sign will cover
no part of any other sign or advertisement
nor will any other sign or advertisement
cover any portion of the vehicle inspection
station sign.

(h) The sign shall not be altered in
any manner.

(i) Failure to display the vehicle in-
spection station sign is grounds for inspec-
tion station suspension. The sign shall be
surrendered upon demand of the depart-
ment.

§23.12. Expiration Of Appointment During
Suspension.

(a) (No change.)

(b) An owner seeking reinstatement
shall:

(1)-(2) (No change.)

(3) submit the statutory Certifi-
cate of Appointment [licensing] fee of
$30.

§23.13. Reissue of Inspection Station Cer-
tificate Of Appointment ([License] after
Suspension.

(a) General. After expiration of a
period of suspension, a vehicle inspection
station owner desiring reinstatement may
request reinstatement by notifying in writ-
ing the appropriate service commander.

(b) Forms required. An owner seek-
ing reinstatement shall submit a properly
completed inspection station application,
Form VI-2.

§23.14. Vehicle Inspection Station Certifi-
cate of Appointment [License] Renewal

(a) Forms required. To obtain re-
newal of the vehicle inspection station Cer-
tificate of Appointment (license] the
following shall be submitted to the depart-
ment:

(1) (No change.)

(2) The statutory certificate of
appointment [licensing] fee of $30; and

(3) (No change.)

(b) Consistent name, number, and
location. Renewal certification may not be
obtained unless the station Certificate of
Appointment [license] is renewed in ex-
actly the same name, number, and location
as currently certified [licensed]. If name,
number, or location is changed, a base ap-
plication must be made under §23.1 of this
title (relating to New Applications), §23.2
of this title (relating to General Space Re-
quirements), §23.3 of this title (relating to
Specific Requirements for Public, [Com-
mercial,] Fleet, and Governmental Vehicle
Inspection Stations), §23.4 of this title (re-
lating to Station Endorsements [Specific
Requirements for Trailer Vehicle Inspection
Stations], §23.5 of this title (relating to Spe-
cific Requirements [Instructions] for [Mo-
torcycle] vehicle inspection stations with
Trailer Endorsement, §23.6 of this title
(relating to Specific Requirements for [Gov-
ernmental] Vehicle Inspection Stations with
Motorcycle Endorsements), §23.7 of this
title (relating to Specific Requirements for
[All Classes of] Vehicle Inspection Stations
with Commercial Endorsements), §23.8
of this title (relating to Equipment Re-
quirements for All Classes of Vehicle In-
spection Stations) [Manpower: Certified
Inspection], §23.9 of this title (relating to
Manpower [Inspection Station Display
Area)), §23.10 of this title (relating to [Ve-
hicle] Inspection Station Display Area
[Sign], and §23.11 of this title (relating to
Vehicle Inspection Station Sign).

(c) (No change.)

(d) Deadline. Vehicle inspection
stations which fail to file a complete appli-
cation for renewal by October 1 of each
renewal year must file a new application
only.

(e) (No change.)

§23.16. Persons With A Criminal Back-
ground.

(a)-(d) (No change.)
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(e) A conviction for a felony of-
fense will not be considered by the depart-
ment, under this subsection, if a period of
more than 10 years has elapsed since the
date of the conviction [or the release of the
person from confinement or supervision im-
posed fer that conviction, whichever is the
later date]. An offense other than a felony
will not be considered by the department,
under this subsection, if a period of more
than five years has elapsed since the date of
the conviction [or supervision imposed for
that conviction, whichever is the later date).
For the purposes of this section, a person is
convicted of an offense when an adjudica-
tion of guilt on an offense is entered against
the person by a court of competent jurisdic-
tion, whether or not:

(1)<(2) (No change.)

(f)-(h) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on, March 28, 1995.

TRD-9504145 James R. Wilson
Director
Texas Department of
Pubtlic Safety

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
465-2890

¢ ¢ ¢
¢ 37 TAC §§23.4-23.10

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Department of Public Safety or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Public Safety pro-
poses the repeal of §§23.4-23. 10, concern-
ing vehicle inspection station licensing. These
sections are proposed for repeal with simulta-
neous proposal of new sections that are
amended, reformatted, and renumbered to
provide for changes made {o accommodate
additions in classification of vehicles.

Tom Haas, Chief of Finance, has determined
that for the first five years the repeals are in
effect, there will be no fiscal implications for
state or local governments as a result of
enforcing or administering the repeals. There
will be no effect on local employment or the
local economy.

Mr. Haas also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a resuft
of enforcing the repeals will be to change
language in order to comply with existing
statutory requirements. There is no antici-
pated economic cost to persons who are re-
quired to comply with the proposed repeals.
There is no anticipated costs 1o large or small
businesses.

Comments on the proposal may be submitied
to John C. West, Jr., Chief of Legal Services,
Texas Departraent of Public Safely, Box
4087, Austin, Texas 78773-0001, (512)
465-2890.

The repeails are proposed pursuant to Texas
Civil Statutes, Article 6701d, Arlicls XV,
§142(c), which provide the Texas Department
of Public Safety with the authority to adopt
rules necessary for the adminigiration and
enforcement of this Act.

Texas Civil Statutes, Article 6701d, Aricle
XV, §142(c) is affected by the proposed re-
peals.

§23.4. Specific Requirements For Trailer
Vehicle Inspection Stations.

§23.5. Specific Requirements For Motorcy-
cle Vehicle Inspection Stations.

§23.6. Specific Requirements For Govern-
mental Vehicle Inspection Stations.

§23.7. Equipment Requirements For All
Classes Of Vehicle Inspection Stations.

§23.8. Manpower.
§23.9. Inspection Station Display Area.

§23.10. Vehicle Inspection Station Sign.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on, March 28, 1995.

TRD-9504146 James R. Wilson
Director
Texas Department of

Public Safety

Earliest possible date of edoption: May 19,
1995

For further information, please call: (512)
465-2890

L 4 L4 ¢

General Inspection Require-
ments

e 37 TAC §23.26

The Texas Department of Public Safety pro-
poses an amendment to §23.26, relating 1o
general inspection requirements. The amend-
ment to the section removes trailer and mo-
torcycle classifications for inspection stations
and requires public inspection stations to
have vehicle endorsements (trailer, motorcy-
cle, commercial) for the type of vehicles they
inspect. Subparagraph (C) is deleted.

Tom Haas, Chief of Finance, has determined
that for the first five-year period the section is
in effect, there will be no fiscal implications for
local or state government as a result of en-
forcing or administering the section. There

will be no effect on local employment or the
local economy.

Mr. Haas alsc has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be clarification in
identifying actual classes of stations and
types of inspections. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed. Therg is
no anticipated cost to large or small
businesses.

Comments on the proposal may be submitted
to John C. West, Jr., Chief of Legal Services,
Texas Department of Public Safety, Box
4087, Austin, Texas 78773-000%, (512)
465-2890.

The amendment is proposed under Texas
Civil Statutes, Article 6701d, Article XV, §142
(c), which provide the Texas Departiment of
Public Safety with the authority to adopt rules
necessary for the administration and enforce-
ment of this Act.

Texas Civil Statutes, Aricle 6701d, Article
XV, §142 (c) is affected by this proposal.

§23.26. Repairs.

(a) (No change.)
(b) Inspection refusals.

(1) General. No vehicle inspec-
tion station shall refuse to inspect a vehicle
that is presented for inspection during nor-
mal business hours. Vehicle inspection sta-
tions are required to inspect only those
types of vehicles authorized by its class of
certificate of appointment. Examples are as
follows:

(A) (No change.)

(B) A public [trailer] vehicle
inspection station shall inspect [trailers]
only those vehicles for which they have
endorsements.

[(C) A motorcycle vehicle
inspection station shall inspect motorcycles
only.]

(2) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority fo
adopt.

Issued in Austin, Texas, on, March 28, 1995.

TRD-9504147 James R. Wilson
Director
Texas Department of
Public Safety

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
465-2890

¢ ¢ ¢
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Inspection Items, Procedures,
and Requirements

* 37 TAC §23.42

The Texas Department of Public Safety pro-
poses an amendment to §23.42, relating to
inspection items, procedures, and require-
ments. Subsection (e) is amended to also
include exempting fleet stations from those
inspection stations that must inspect
sunscreening devices (glass tinting) upon
providing the department annual writien certi-
fication that the fleet station has no vehicles
equipped with a sunscreening device.

Tom Haas, Chief of Finance, has determined
that for the first five-year period the section is
in effect, there will be no fiscal implications for
local or state government as a result of en-
forcing or administering the section. There
will be no ettect on local employment or the
local economy.

Mr. Haas also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be to avoid un-
necessary expenses for those institutions
who maintain in-house vehicle inspections.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed. There is no anticipated
cost to large or small businesses.

Comments on the progosal may be submitted
to John C. West, Jr., Chiel of Legal Services,
Texas Departmem of Public Safety, Box
4087, Austin, Texas 78773-0001, (512)
465-2890.

The amendment is proposed under Texas
Civil Statutes, Article 6701d, Article XV, §142
(c), which provide the Texas Depariment of
Public Safety with the authority to adopt rules
necessary for the adminisiration and enforce-
ment of this Act.

Texas Civil Statutes, Arlicle 6701d, Arficle
XV, §142 (c) is allected by this proposal.

§23.42. Inspection Of Sunscreening Devices
(Glass Tinting) By Official Vehicle Inspec-
tion Stations.

(a)-(d) (No change.)

(e) This section does not apply to
government stations or fleet stations which
have provided the department annual writ-
ten certification that the governmental entity
or fleet station has no vehicles equipped
with a sunscreening device.

() (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on, March 28, 1995.

TRD-9504148 James R. Wilson
Director
Texas Department of
Public Safety

Earliest possible date of adoption: May 19,
1985

For further information, please call: (512)
465-2890

¢ ¢ ¢

Part III. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
* 37 TAC §85.25

The Texas Youth Commission (TYC) pro-
poses an amendment to §85.25, concerning
minimum length of stay. The amendment
clarifies creditable time for a classification
minimum length of stay and makes rules on
consecutive minimum length of stay apply to
recommitted youth as well as to reclassified
youth.

John Franks, Director of Finance, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Franks also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be a more effi-
cient use of minimum length of stay assign-
ments. There will be no effect on small
businesses. There is no anticipated economic
cost to Persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Gail Graham, Policy and Manuals Coordi-
nator, Texas Youth Commission, 4900 North
l.amar Boulevard, P.O. Box 4260, Austin,
Texas 78765.

The amendment is proposed under the Hu-
man Resources Code, §61.07, which pro-
vides the Texas Youth Commission with the
authority to examine and make a study of
each child committed to it according to rules
established by the commission.

The proposed rule implements the Human
Resource Code, §61.034.

§85.25. 2finimum Length of Stay.

(a) Policy. The Texas Youth Com-
mission (TYC) has established two types of
minimum lengths of stay (MLOS) require-
ments for TYC youth classification MLOS
and disciplinary MLOS. The classification
MLOS is established on initial commitment,
for youth recommitted for the commission
of a felony or high-risk offense, and for
youth found at an administrative level I
hearing to have committed a felony or high-
risk offense. Classification [Required] min-
imum lengths of stay may include creditable
time prior to commitment. [Youth may be
eligible for transition to medium restriction
to complete the minimum length of stay
requirement in accordance with GOP.47.09,
§85.29 of this title (relating to Program

Completion and Movement).] A disciplin-
ary MLOS may be assigned [established) in
accordance with GOP.63.11, §91.11 of this
title (relating to Disciplinary Transfer/As-
signed Minimum Length of Stay Conse-
quences) and is subject to provisions herein,
Youth may be eligible for transition to
medium restriction to complete the mini-
mum length of stay requirement in ac-
cordance with GOP.47.09, §85.29 of this
title (relating to Program Completion
and Movement).

(b) Rules.

(0] Classification Minimum
Length of Stay.

'

(A)-) (No change))

[(0) A disciplinary assigned
length of stay of up to six months may be
assigned in accordance with GOP.63.11,
§91. 11 of this title (relating to Disciplinary
Transfer/Assigned Minimum Length of Stay
Consequences).

[K) All MLOS’s will run
consecutively.]

(2) Disciplinary Assigned Min-
imum Length of Stay. A disciplinary as-
signed length of stay of up to six months
may be assigned in accordance with
GOP.63.11, §91.11 of this title (relating to
Disciplinary Transfer/Assigned Minimum
Length of Stay Consequences).

[(2) Creditable Time.

[(A) For a youth, except a
sentenced offender whose classifying of-
fense was found at the most recent due
process hearing:

[() Minimum length of
stay is counted from the first day the youth
reaches any TYC operated or assigned facil-
ity following commitment, recommitment
or a disciplinary hearing,

[(ii) After the count be-
gins, time spent on furlough or in detention
or jail counts toward meeting a minimum
length of stay requirement.

[(iii) Time spent as an es-
capee from a placement assigned by TYC
does not count toward meeting the mini-
mum length of stay requirement.

((B) For a youth, except a
sentenced offender whose classifying of-
fense was found at an earlier due process
hearing:

[(i) Minimum length of

stay is counted from the date of original
disposition for the classifying offense.
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[(ii) Time spent as an es-
capee from a TYC or probation placement
does not count toward meeting the mini-
mum length of stay requirement.

[(C) In no case will credit-
able time reduce the minimum length of
stay while in TYC to less than six months.

[(D) For a sentenced of-
fender youth, see GOP.47.15, §85.35 of this
title (rela.ing to Sentenced Offender Dispo-
sition).]

(3) Restrictions.

{A) All minimum flengths
of stay will run consecutively.

(B) Classification MLOSs
must be completed before any assigned
disciplinary MLOS begins.

(C) For a sentenced of-
fender youth, see GOP.47.15, §385.35 of
this title (relating to Sentenced Offender
Disposition).

(4) Creditable Time for Classi-
fication Minimum Length of Stay.

(A) Al classification

MLOS.

() After the count be-
gins, all time spent in program, on fur-
lough or in detention or jail counts
toward meeting a minimum length of
stay requirement.

(i) Time spent as an es-
capee from a TYC or probation place-
ment does not count toward meeting the
minimum length of stay requirement.

(iii) In no case will
creditable time reduce the minimum
length of stay while in TYC to less than
six months.

(B) Initial MLOS only.

(i) Except for a sen-
tenced offender, classification minimum
length of stay for a youth whose classify-
ing offense was found at the most recent
due process hearing, is counted from the
first day the youth reaches any TYC op-
erated or assigned facility followiag com-
mitment,

(it  Except for a ses-
tenced offender, classification minimum
lengtli of stay for a youth whose rlassify-
ing offense was found at an earlier due

process hearing, is counted from the date
of original disposition for the classifying
offense.

(C) Reclassification/recom-
mitment when no MLOS is remaining.
Classification minimum length of stay is
counted from the first day the youth
reaches any TYC operated or assigned
facility follo- ‘ng reclassification or re-
commitment,

(D) Reclassification/recom-
mitment when a MLOS is remaining.
Classification minimum length of stay is
counted from the completion of the pre-
vious MLOS.

(5)[(3)] Waivers and Reduc-
tions.

(A) For youth, except sen-
tenced offenders and type A violent offend-
ers, the classification minimum length of
stay requirement may be reduced by the
deputy executive director in extenuating cir-
cumstances when it is documented that the
minimum iength of stay is not justified be-
cause of the minor nature of the youth's
classifying offense and offense history.

(B) The disciplinary as-
signed MLOS may be reduced in accord-
ance with GOP.63.11, §91. 11 of this title
(relating to Disciplinary Traunsfer/As-
signed Minimum Length of Stay Conse-
quences).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 10, 1995.

TRD-9504324 Steve Robinson

Executive Director
Texas Youth Commission

Earliest possible date of adoption: May 19,
1995

For further information, please call: (512)
483-5244

¢ ¢ ¢

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part VI. Texas
Commission for the
Deaf and Hearing
Impaired

Chapter 183. Board for
Evaluation of Interpreters
and Interpreter Certification

Subchapter E. Fees
» 40 TAC §183.573

The Texas Commission for the Deal and
Hearing Impaired proposes ar amendment to
§183.573, concerning Fees, to include sepa-
rate tees for Intermediary candidate applica-
lion and evaluation. This amendment is
proposed to encourage increased paricipa-
tion of candidates who are deaf in the certifi-
cation program through increased incentive.

David 'W. Myers, executive dweclor, has de-
termined that for the first five-year period the
section is n effect there will he no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Myers also has determined thai for each
year of the first five years the section is in
effect the public benefit anticipated as a resuit
of enforcing the section will be increased
numbers of persons who are deaf willing to
become Intermediary Interpreters, strength-
ening the base of interprater skill for the State
and expertise necessary to the operation of
the Board for Evaluation of Interpreters.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Angela Bryant, Board for Evaluation of
Interpreters, Texas Commission for the Deaf
and Hearing Impaired, P.O. Box 12904,
Austin, Texas 78711-2904.

The amendment is proposed under the Hu-
man Resources Cods, §81.006(b)(3), which
provides the Texas Commission for the Deaf
and Hearing Impaired the authority to adopt
rules for administration and programs.

The preposed amendment affects Texas Ad-
ministrative Code, Title 40, Chapter 183,
Subchapter E.

§183.573. Fees. The commission shall
charge the following fees:
Figure: 40 TAC §183.573

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 10, 1995.

TRD-9504311 David W. Meyers
Executive Director
Texas Commission for the
Deaf and Hearing
Impaired
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Earliest possible date of adoption: May 19,

1995
For further . information, please cail: (512)
451-8494

¢ ¢ ¢
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WITHDRAWN
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An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by

TITLE 22. EXAMINING
BOARDS

Part XXI. Texas State
Board of Examiners of
Psychologists

Chapter 461. General Rulings

® 22 TAC §461.11

The Texas State Board of Examiners of Psy-
chologists has withdrawn from consideration
for permanent adoption a proposed amend-
ment to §461.11, which appeared in the
March 3, 1995, issue of the Texas Register
(20 TexReg 1502). The effective date of this
withdrawal is April 7, 1995.

Issued in Austin, Texas, on April 7, 1995,

TRD-8504205 Rebacca E. Forkner

Executive Director
Texas State Board of
Examiners of
Psychologists

Effective date. April 7, 1995

For further informalion, please call: (512)
835-2036

¢ 4 ¢
Chapter 463. Applications

s 22 TAC §463.6

The Texas State Board of Examiners of Psy-
chologists has withdrawn from consideration
for permanent adoption a proposed amend-
ment to §463.6, which appeared in the March

the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

7, 1995, issue of the Texas Register (20
TexReg 1608). The effective date of this with-
drawal is April 7, 1995.

Issued in Austin, Texas, on April 7, 1995.

TRD-8504206 Rebecca E. Forkner
Executive Director
Texas State Board of
Examiners of
Psychologists

Effective date: April 7, 1995

For futher information, please call: (512)
835-2036

¢ ¢ ¢
Chapter 473. Fees

e 22 TAC §473.5

The Texas State Board of Examiners of Psy-
chologists has withdrawn from consideration
for permanent adoption a proposed amend-
ment to §473.5, which appeared in the March
3, 1995, issue of the Texas Register (20
TexReg 1506). The effective date of this with-
drawal is April 7, 1995,

Issued in Austin, Texas, on April 7, 1995.

TRD-9504207 Rebacca E. Forkner
Executive Director
Texas State Board of
Examiners of
Psychologists

Effective date: April 7, 1995
For further information, please call: (512)
835-2036

L 4 L4 L

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 17. Administrative
License Revocation

Administrative License Revoca-
tion
e 37 TAC §17.16

The Texas Department of Public Safety has
withdrawn from consideration for permanent
adoption a proposed new §17.16 which ap-
peared in the October 14, 1994, issue of the
Texas Register (19 TexReg 8099). The effec-
tive date of this withdrawal is April 6, 1995.

Issued in Austin, Texas, on April 6, 1995.

TRD-9504144 James R. Wiison
Director
Texas Department of
Public Satety

Effective date: April 6, 1995

For further information, please call: (512)
465-2890

¢ ¢ ¢
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1995 Publication Schedule for the Texas Register

Listed below are the deadline dates for the January-December 1995 issuas of the Texas Register. Bacause of printing schedules, material received
after the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register are
Wednesday and Thursday of the week preceding publication, and deadiines for a Friday edilion are Monday and Tuesday of the week of
publication. No issues will be published on July 7, November 10, November 28, and December 29. An asterisk beside a publication date indicates
that the deadiines have been moved because of stale holidays.
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