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OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.




Office of the Attorney General to be purchased and binding the county for the purchases, it may des-
. ignate persons responsible for carrying out the ministerial duties as-
Opinions sociated with purchasing. The commissioners court may not appoint a
Opinion No. JC-0263The Honorable Russell W. Malm, Midland purchasing agent pursuantto §262.001 of the Local Government Code.
County, Attorney, 200 West Wall Street, Suite 104, Midland, TexasThe two-year term of the county purchasing agent’s office in Parker

79701, regarding authority of a sheriff to organize and participate ifcounty began on February 23, 2000. The appointment of a county
S.T.AR. [Sheriffs of Texas Agreed Response], a law enforcemenpurchasing agent pursuant to §262.011 of the Local Government Code
tactical response team (RQ-0199-JC). is not invalid because of the failure of the special board to set a salary.

S UM M AR Y. A sheriff may not contract with other sheriffs or mu- Opinion No. JC-0265The Honorable Bob Turner, Chair, Commit-
nicipalities to provide general law enforcement services, including intee on Public Safety, Texas House of Representatives, P.O. Box 2910,
vestigatory services, without the approval of the commissioners courustin, Texas 78768-2910, regarding validity of a regulation of the
of his county. Neither may a sheriff do so in the absence of a conTexas Air National Guard that relates to "officers lacking in profes-
tract. A sheriff may, subject to budgetary constraints, determine whagional qualifications" (RQ-0197-JC).

training is appropriate_ f(_)r his deputies, and where, and under what CirS UMMARY. An officer could legally be discharged from the Texas
cumstances, such training shall take place. Air National Guard for lacking professional qualifications pursuant to
Opinion No. JC-0264Mr. James N. Danford, C.P.A., Parker County, aregulation as further defined by a policy letter of the unit commander.
Auditor, 1112 Santa Fe Drive, Weatherford, Texas 76086, regardingi,ion No. 3C-0266Ms. Cathy L. Hendricks, Executive Director,

"$exas Board of Architectural Examiners, 333 Guadalupe, Suite 2-350,

: ) 3&iistin, Texas 78711-3942, regarding responsibility for enforcement of
ing agent appointed pursuant to §262.011 of the Local Government o professional Services Procurement Act (RQ-0204-IC).

Code, and related questions (RQ-0185-JC).
S UMM A R Y.The Comptroller, and to a lesser extent, the State

SUMM A R Y. The commissioners court is authorized to employ Auditor, by their approval and audit of claims, have the primary re-

persons necessary to conduct county business without express Staé']ﬂ'onsibility for requiring state agencies to abide by the directives of

tory guthorlty pr(?V|ded that such emp_lo_yees aré SUbJ.eCt to the COMhe Professional Services Procurement Act, subchapter A of chapter
missioners court's control and supervision and there is no delegatioy
of the commissioners court’s sovereign authority. In the absence of F)

§262.011 county purchasing agent, the commissioners court may hi

254 of the Government Code. The County Auditor, by her approval
nd audit of claims, has the principal duty for requiring county govern-
ffient to conform to the Professional Services Procurement Act. The

with their purchasing responsibilities, but it may not delegate to thgne hrqyisions of that statute against its individual registrants.
employee authority to make purchases for the county or enter into con-

tracts binding the county. While the commissioners court is "responsiFor further information, please call (512) 463-2110
ble" for the nondelegable duties of determining the items and servicegrp_o00005513
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—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.




TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 64. STANDARDS OF OPERATION
FOR LOCAL COURT-APPOINTED VOLUNTEER
ADVOCATE PROGRAMS

1 TAC 8§864.1, 64.3, 64.5, 64.7, 64.9, 64.11, 64.13

The Office of the Attorney General ("OAG") proposes new Chap-
ter 64, 8864.1,64.3, 64.5,64.7,64.9, 64.11, and 64.13, concern-
ing standards of operation for local court-appointed volunteer ad-
vocate programs.

Chapter 264, subchapter G of the Family Code governs the op-
eration and role of court-appointed volunteer advocate programs
in providing advocacy services to abused or neglected children.
Senate Bill No. 349, enacted by the 75th Legislature in 1997,
added to this Act new subsection 264.602(d), which requires the
OAG to adopt standards for local volunteer advocate programs.
The bill directs the statewide organization with which the OAG
contracts to provide training, technical assistance, and evalua-
tion services for the benefit of the local programs to assist the
OAG in this endeavor.

The new rules proposed herein establish standards for the local
volunteer advocate programs in the following areas. The rules
establish eligibility criteria for local programs seeking to obtain fi-
nancial support under Family Code Chapter 264, subchapter G.
The rules establish organizational and operational requirements
for eligible local programs and impose a code of ethics for volun-
teers, employees and directors of the local programs. The rules
establish guidelines for disqualifying circumstances and training
requirements for volunteers, employees and directors. The rules
also establish supervision requirements for volunteers used by
the local programs and specify duties of the volunteers. The
rules establish a sliding scale of state financial support for lo-
cal programs in accordance with Family Code §264.602(c), as
well as criteria for awarding the state financial support. Finally,
the new rules set forth requirements that must be imposed on

the local programs by the statewide organization by way of con-
tract, including periodic financial and performance reporting by
the local programs on forms promulgated by the OAG.

Proposed Chapter 64 is organized into seven sections. Sec-
tion 64.1 provides the legal authorization for the rules. Section
64.3 states that the rules apply to local volunteer advocate pro-
grams and contracts for services with local volunteer advocate
programs. Section 64.5 defines terms as they relate to this chap-
ter. Section 64.7 announces the purpose of this chapter. Section
64.9 pertains to contracts with the local program, setting out the
eligibility requirements, criteria for award of contracts, and con-
tract requirements. Section 64.11 describes the scale of state
financial support. Section 64.13 provides details concerning the
operation of local programs.

Beckie Zieschang, Director of the Budget and Purchasing Divi-
sion of the OAG, has determined that for the first five-year period
that the chapter will be in effect, there will be no fiscal implica-
tion for the state or local governments as a result of enforcing
or administering these rules. There will be no effect on the local
economy or local employment.

Ms. Zieschang also has determined that for each year of the
first five years the rules are in effect, the public benefit antici-
pated as a result of enforcing the rules will be the establishment
of uniform operating standards applicable to all local volunteer
advocate programs. There will be no effect on small and large
businesses as a result of enforcing these rules. There will be
no unusual costs to individuals and other persons who are re-
quired to comply with the rules as proposed, as such persons
have already been following substantively similar standards and
requirements informally imposed by the statewide organization
on its members.

The OAG requests comments on the proposed rules from any
interested person. Comments may be submitted, in writing, no
later than thirty (30) days after the date of publication of this no-
tice to Beth Page, Assistant Attorney General, General Counsel
Division, Office of the Attorney General, Box 12548, Capitol Sta-
tion, Austin, TX 78701, or faxed to (512) 477-6040, or e-mailed
to www.Beth.Page@oag.state.tx.us.

PROPOSED RULES August 18, 2000 25 TexReg 7961



The new rules are proposed pursuant to Chapter 264, subchap-
ter G of the Texas Family Code, in particular §264.602(d), which
provides that the OAG by rule shall adopt standards for local vol-
unteer advocate programs, and §264.602(c), which directs the
OAG to develop a scale of state financial support for volunteer
advocate programs. See Acts 1997, 75th Leg., ch. 1294, section
7, eff. September 1, 1997. Section 264.609 of the Texas Family
Code further provides that the OAG may adopt rules necessary
to implement this Act.

No other statute, article, or code is affected by these proposed
new rules.

864.1. Legal Authorization.

The provisions of this chapter are promulgated under the Texas Fam-

(1) To bedigible for acontract with the statewide organi-
zation under Family Code §264.602, alocal program must:

(A) useindividua s appointed asvolunteer advocates or
guardians ad litem by the court to provide for the needs of abused or

neglected children;

(B) demonstrate that it has provided court-appointed
advocacy services for at least two years;

(C) provide court-appointed advocacy services for at
least ten children each month; and

(D) demonstrate that it has local judicial support.

(2) Local judicial support may be demonstrated by asigned
Judicial Endorsement form and an annual approval from the court,

ily Code, 88264.602(d), 264.602(c), and 264.609, which provide the

Child Protective Services and other afiliated agencies as deemed ap-

Office of the Attorney General with the authority to adopt standards

propriate by the satewide organization.

for local volunteer advocate programs, to develop a scale of financial
support for the local volunteer advocate programs, and to adopt rules
necessary to carry out the provisions of the Act.

§64.3. Applicability.

This chapter shall apply to local volunteer advocate programs and con-
tracts for services with local volunteer advocate programs as specified

(3) Thestatewide organization may not contract with aper-
son who is not dligible under this section. However, the statewide or-
ganization may waive the requirement in subsection (a)(1)(C) for anes-
tablished program in arural area or under other special circumstances.

(b) Criteriafor Award of Contracts. The statewide organiza-
tion shall consider the following in awarding a contract to alocal pro-

in Texas Family Code, Chapter 264, Subchapter G.
864.5. Définitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise:

(1) Child -- An abused or neglected child who is under the
control or supervision of the Texas Department of Protective and Regu-
latory Servicesand who isthe subject of asuit affecting the parent-child
relationship filed by a governmental entity;

(2) Court -- The digtrict court, juvenile court having the
same jurisdiction as a district court, or other court expresdy given ju-
risdiction of asuit affecting the parent-child relationship.

(3) Local volunteer advocate program or "local program” --
A volunteer-based, nonprofit program that provides advocacy services
to abused or neglected children with the goal of obtaining a permanent
placement for a child that isin the child's best interest;

(4) Statewide organization -- The organization with which
the Office of the Attorney General contracts under §264.603 of the
Texas Family Code and which contractswith local programsto provide
advocacy services to abused or neglected children and which oversees
the performance of the local program;

(5) Central Registry -- A registry of confirmed cases of
child abuse or neglect, as maintained by the Texas Department of Pro-
tective and Regul atory Services pursuant to §261.002 of the Texas Fam-
ily Code and federal law.

§64.7. Purpose
(8 Thepurpose of this chapter isto provide standards and pro-

gram:

(1) The local program’s digibility for, and use of, funds
from locdl, state, or federal governmental sources, philanthropic orga-
nizations, and other sources;

(2) Community support for the local program as indicated
by financia contributions from civic organizations, individuas, and
other community resources;

(3) Whether the local program provides services that
encourage the permanent placement of children through reunification
with their families or timely placement with an adoptive family; and

(4) Whether thelocal program hasthe endorsement and co-
operation of the local court system.

(c) Contract Reguirements.

(1) A contract between the statewide organi zation and alo-
cal program shall require the local program to:

(A) Make guarterly and annual financial reports on a
form provided by the Office of the Attorney General;

(B) Make quarterly and annual reports of performance
factors as identified by the Office of the Attorney Genera and submit
such reports to the satewide organization by the deadlines designated
by the statewide organization;

(C) Obtain annua independent financial audits or au-
dited financial statements as required by state or federal law and pro-
vide copies of the auditor’s reports and related documents in the form
and in accordance with the deadlines designated by the statewide or-
ganization;

cedures regarding the function and administration of local programs.

(b) This chapter aso provides procedures and guidance in the

(D) Cooperate with inspections and audits that the Of -
fice of the Attorney General makes to ensure service standards and fis-

application for, avarding of, and performance standards required for,

cal responsibility; and

contracts between the statewide organization and the local programs.
864.9. Contracts Wth Local Programs.
(8 Eligibility Requirements for Local Programs.

(E) Provide as a minimum:

(i) Independent and factual information in writing to
the court and to counsel for the parties involved regarding the child;
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(i) Advocacy through the courts for permanent
home placement and rehabilitation services for the child;

(iii)) Monitoring of the child to ensure the safety of
the child and to prevent unnecessary movement of the child to multiple
temporary placements;

(iv) Reportsin writing to the presiding judge and to
counsel for the parties involved;

(v) Community education relating to child abuseand

neglect;
(vi) Referral services to existing community ser-

vices;

(vii) A volunteer recruitment and training program,
including adequate screening procedures for volunteers;

(viii) Procedures to assure the confidentiality of
records or information relating to the child; and

(iX) Compliance with the standards adopted under

(i) takeachild home for any period of time;

(ii) give therapeutic counsdling;

(iii)  make placement arrangements for a child;

(iv) give or lend money or expensive gifts to a child

or family;
(v) takeachild on an overnight outing; or

(vi) allow achildto comeinto contact with someone
the volunteer knows or should know has a criminal history involving
violence, child abuse, neglect, drugs, or a sex-related offense.

(E) Volunteers shall not be assigned to more than three
cases simultaneously unless the assignment is approved by the local
program’ s executive director and/or caseworker supervisor.

(F) A volunteer shall not provide foster care to a child
in the managing conservatorship of the Texas Department of Protective
and Regulatory Services ("TDPRS') unless the volunteer is related to
the child. This prohibition does not apply to:

Family Code, Section 264.602.
(2) A contract between the statewide organi zation and alo-

(i) volunteer with whom a child has been placed
with TDPRS prior to June 30, 1999; or

cal program shall be enforced through the use of theremediesand in ac-
cordance with the procedures provided in the Uniform Grant and Con-
tracts Management Standards. Contracts between the statewide organi-
zation and the local volunteer programs shall referencethese remedies.

(3) A local program shall comply with the reguirements
and provisions of the contract between the statewide organization and
the Office of the Attorney General.

864.11. Scale of Sate Financial Support.

(8 The statewide organization shall contract for services with
eligible loca programsto expand the existing services of the loca pro-

(ii) avolunteer with whom a child has been placed
by an agency or person other than TDPRS and the child is not in the
managing conservatorship of the TDPRS.

(G) Volunteers may not be assigned to any caseinwhich
they are related to any parties.

(2) Employees.
(A) Employees must be aminimum of 18 years of age.

(B) If an employeeaso serves on the board of directors,
he or she may not be a voting director.

grams. Such contracts may not result in reducing the financial support
which alocal program receives from another source.

(b) Pursuant to Family Code §264.602(c), the annual percent-
age of gtate financia support for a local program shall decline each
year over a six-year period as reflected in the schedule below. The re-
imbursement by the Office of the Attorney Genera of expenses for a
particular loca program incurred in any given year shal not exceed
the following percentage of total support needs of the local program

(3) Board of Directors.

(A) Theboard of directors shall have at least nine mem-
bers, with an executive committee composed of, at a minimum, the of-
fices of president, vice president, secretary, and treasurer.

(B) Thebylaws of thelocal program shall include aro-
tation of directors, as well as term limits for directors and executive
committee officers. The program’s bylaws must be reviewed annually.

for that year, beginning on the effective date of the contract between
the local program and the statewide organization.
Figure: 1 TAC §64.11(b)

864.13. Operation of Local Program.
(8 Personndl.
(1) Volunteers.
(A) Volunteers must be a minimum of 18 years of age.

(B) A volunteer may serve as either:
(i) aguardian ad litem for abused and negl ected chil-

dren; or
(i) anindependent third party "friend of the court."

(C) Duties of volunteers may include, but are not lim-
ited to, reviewing applicable records, facilitating prompt and thorough
review of the case, interviewing appropriate parties in order to make
recommendations regarding the child's best interests, attending court
hearings, and making written recommendations to the court concern-
ing the outcome that would be in the child’s best interest.

(D) Volunteers may not:

(C) Directors must be at least of 18 years of age.

(D) At least one director from each local program
should attend the annual training conference provided by the statewide
organization or a nationa association. If no director can attend the
annud training conference, a least one director must obtain and
review materials therefrom.

(b) Training.

(1) A local program shall provide annual orientation for
new directors and ongoing education for incumbent directors, includ-
ing information on the dynamics of child abuse, family violence, and
applicable statutes. All such training materials are subject to review
and revision by the statewide organization.

(2) A local program shall plan and implement a training
and development program for employees and volunteers and shall in-
form volunteers about the background and needs of children served by
the local program. The training program must include information re-
garding the operation of the court and the child welfare system and the
natureand effect of child abuseand neglect. Thetraining program must
consist of at least thirty (30) hours of pre-service training and twelve
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(12) hours of in-service training per year. All such training materials
are subject to review and revision by the statewide organization.

(3) Theprogram shal providecultura diversity training for
volunteers, employees, and directors on an annual basis.

(c) Administrative Matters.
(1) A local program must:

(A) operate under the auspices of state or county gov-
ernment or shall beincorporated as part of anot-for-profit organization;

(B) have a maximum volunteer-to-supervisor ratio of

30:1; and

(C) have amission and purpose statement approved by
the statewide organization.

(2) A locd program shall have in writing:

(A) Agency goals and objectives with an action plan or
time line for meeting those goals and objectives;

(B) A method for evaluating the progress of accom-

(2) Prospective employees must complete a written appli-
cation, personal interview(s), employee handbook acknowledgment
forms, and consent and release forms for appropriate background
investigations.

(3) Background invegtigations include, but are not limited
to, the procurement of relevant information, including criminal his-
tory, from references, courts, the Central Registry, law enforcement and
other governmental agencies.

(A) If the candidate haslived in another state within the
past five years, the local program shall conduct a criminal history in-
vedtigation in that area.

(B) Criminal history (including guilty pless, pleas of
no contest, acceptance of deferred adjudication, and charges, whether
pending or not, and regardless of whether an offense is classified as
a felony or misdemeanor) involving violence, child abuse or neglect,
or sex- or drug-related offenses of an individual or of someone with
whom the individual resides or regularly comes into contact, as well
as any criminal history involving offenses classified as felonies, will
preclude an individual from serving as a volunteer and may preclude

plishing the local program goals and objectives,

(C) A funding plan based on the locd program’s goals
and objectives,

(D) Personnel policies and procedures,

(E) Job descriptions for employees, directors and vol-

anindividual from serving as an employee. Driving While Intoxicated
convictions (including guilty pleas and pleas of no contest) or charges
may disqualify individuas from positions involving driving.

(C) Positionsinvolvingdriving will also requireinvesti-
gation of theindividual’ sdriving record and insurability, and documen-
tation of a current license and satisfactory personal liability insurance.

unteers;
(F) Procedures for volunteer recruiting, screening,

(D) Therefusal to execute consent and release formsre-
lating to background investigations shall disqualify an individual from

training and appointment to cases;

(G) Guidelines for support and supervision of volun-

teers;
(H) A grievance procedure;

(1) A media/crisis communication plan;

(J) A fidelity bond;
(K) Accounting procedures; and

(L) A weapons prohibition policy approved by the

serving as avolunteer or adirector and from being considered for em-
ployment.
(e) Code of Ethics.

(1) Volunteers, directors and employees of local programs

must:

(A) Keep any information obtained about individuals
served by the local program confidentia; and

(B) Conduct all businessin aprofessional manner with-
out improper or unlawful consideration of race, religion, sex (including

statewide organization.

(3) Local programs shall endeavor to provide equal em-
ployment opportunity regardless of race, color, religion, national ori-
gin, age, sex (including pregnancy), disability, or other status protected

pregnancy), age, national origin, disability, or other legally protected
characteristics;

(2) Volunteers, directors and employees of local programs
must not allow, through action or inaction, aconflict of interest to arise.

by law, and shall comply with all applicable laws and regulations re-

A conflict of interest includes any situation in which a person has a

garding employment.

(4) A loca program shall endeavor to be an inclusive or-
ganization whose employees, volunteers, and directors reflect the di-

personal, business, or financial interest or relationship which:

(A) Renders the person unable or potentially unable to
perform his or her duties and responsibilitiesin an efficient and impar-

versity of the children and community it servesin terms of gender, eth-

tial manner; or

nicity, and cultural and socio-economic backgrounds.
(5 Neither the Office of the Attorney General nor the

(B) Permits a person to receive or potentialy receive
private gain or favor for himself or herself or others, or otherwise cre-

statewide organization will be liable for the actions of locd program

ates the appearance of impropriety.

volunteers, directors or employees. Volunteers, directors and employ-
ees of local programs must abide by the Code of Ethics established
herein and all other laws and regulations governing their conduct and
activities.

(d) Application Process.

(1) Prospective volunteers and directors must complete a
written gpplication, persona interview(s), volunteer status acknowl-
edgment forms, and consent and release forms for appropriate back-
ground investigations.

(3) A loca program shal not engage or retain volunteers,
directors or employees who have abused or neglected any position of
trust or violated the Code of Ethics.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.
TRD-200005453
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Susan D. Gusky

Assistant Attorney General

Office of the Attorney General

Earliest possible date of adoption: September 17, 2000

For further information, please call A.G. Younger at (512) 463-2110.

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER E. OPERATING AGENCY
RESPONSIBILITIES

1 TAC §371.1002

The Texas Health and Human Services Commission (HHSC)
proposes new section 371.1002 in chapter 371, concerning the
minimum goal for the Texas Department of Human Services that
specifies the percentage of the amount of benefits granted by
the department in error under the food stamp program or the
program of financial assistance under chapter 31, Human Re-
sources Code. Section 531.050 of the Texas Government Code
directs the Health and Human Services Commission to set the
minimum collection goal for each year. New section 371.1002
sets out the minimum collection goals for state fiscal years 2000
and 2001.

Mr. Don Green, Chief Financial Officer, has determined that for
each year of the first five years the section is in effect, there will
be no fiscal implications for the state or local governments as a
result of administering or enforcing the section.

Mr. Green has also determined that for each year of the first
five years that the section is in effect, the public benefit antic-
ipated as a result of enforcing the section will be the determi-
nation of the minimum collection of overissuances in the Food
Stamp and Temporary Assistance to Needy Families Programs
that the Texas Department of Human Services will strive to col-
lect. There will be no cost to small businesses or persons com-
plying with the section as proposed. There will be no impact on
local employment.

Comments may be submitted in writing to Sherry McCulley, Of-
fice of Investigations and Enforcement, Texas Health and Human
Services Commission, P.O. Box 13247, Austin, Texas 78711, or
e-mail at Sherry.McCulley@hhsc.state.tx.us. Comments will be
accepted for 30 days following publication of this proposal in the
Texas Register.

The new rule is proposed under the Texas Government Code,
Section 531.033, which authorizes the Commissioner of Health
and Human Services to adopt rules necessary to carry out the
Health and Human Services Commission’s duties under Chapter
531.

The new rule implements Texas Government Code, §531.050.
§371.1002. Minimum Collection Goal.

(8 This rule sets the Texas Department of Human Services's
minimum collection goal of the amount of benefits granted in error
under the food stamp program or the program of financia assistance
under Chapter 31, Human Resources Code, for the 2000 and 2001 state

fiscal years.

(b) The minimum collection goal for state fiscal year 2000 is
twenty-five percent (25%) of the amount of benefits granted in error in
both the food stamp and public assistance programs.

(c) The minimum collection goal for state fiscal year 2001 is
thirty percent (30%) of the amount of benefits granted in error in both
the food stamp and public assistance programs.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005434

Marina S. Henderson

Executive Deputy Commissioner

Texas Health and Human Services Commission
Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 424-6576

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 35. BRUCELLOSIS

The Texas Animal Health Commission (commission) proposes
amendments to Chapter 35 concerning the Eradication of Bru-
cellosis and will amend Subchapter A, regarding Cattle, Sub-
chapter B, regarding Swine and Subchapter C, regarding Goats.
This proposal amends §835.1-35.4 in Subchapter A, §35.42 in
Subchapter B, and §35.60 and §35.61 in Subchapter C. A new
§35.62 has also been added to Subchapter C.

This chapter is being amended for reasons provided below. Un-
der 835.1 (22) the definition for herds is being amended to in-
clude cattle owned by a spouse. This is intended to clarify the
existing requirement and insure that brucellosis is not contained
in an existing herd owned by a spouse where there is a greater
potential for commingling and exposure.

Under 8§35.1(38) the definition for spayed heifers is being
amended to specifically reflect United States origin spayed
heifers which is the current practice. The Commission is adding
a provision for Mexican origin heifers, spayed prior to entry.
These animals will be identified as defined in the definition and
conform to federal requirements.

Under 835.2(a)(4), the rule is being clarified regarding the testing
of blood. For all retest purposes, the blood will only be collected
by accredited veterinarians that are approved by the Commis-
sion to perform brucellosis program duties, or by commission or
APHIS personnel.

Under §35.2(1)(4) proposes that following the results of the initial
herd test of the herd which contained the reactor(s) or the sus-
pect(s), a regional epidemiologist may waive the requirement for
vaccinating cattle over twelve months of age in infected herds.
This changes the current requirement of eight months. This
change reflects other changes in the rule related to calfhood vac-
cination age.

Under §35.2(d), under requirements for a herd test, the rule is
being amended under Subparagraph (B) to clarify that all cattle
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"that are parturient or post parturient” shall be tested. The rea-
son for inserting this qualification is based on the fact that the
characterization of the disease is based on "parturient" and is
not based on age at the time of calving.

Under 835.3(d)(2), the rule is being amended to correct the incor-
rect acronym contained in the rules for Brucellosis Milk Surveil-
lance Test (BMST). The rule currently states BRT but is being
amended to state BMST.

Section 35.4(a), regarding requirements for cattle from foreign
countries without comparable brucellosis status that enter and
remain in Texas, is being amended under subparagraph (B) to
provide that spayed heifers shall be identified by branding as
specified in §35.1 of this title (relating to Definitions). This is to
correlate with the addition of the brand requirement for spayed
heifers coming from Mexico.

Also, under §35.4(a)(5) which provides for testing requirements
for females entering for purposes other than immediate slaugh-
ter or feeding in a quarantined feedlot or designated pen, is be-
ing clarified regarding what is needed to release an animal from
quarantine.

Under 835.4(7), the section is being amended to remove the lan-
guage which provides that the responsibility for the costs of calf-
hood testing and retesting shall be borne by the owner. The
change reflects the fact that the agency currently performs most
of these tests and retests. The reason is, in order to insure timely
and accurate testing, agency personnel normally perform this ac-
tivity. The costs associated with calfhood vaccination shall con-
tinue to be borne by the animal owner.

The Commission is amending §35.4(b) regarding the require-
ments for cattle entering Texas from other states. The exception,
under paragraph (1)(A), for the vaccination requirements, is that
all female cattle entering for purposes of shows, fairs and exhibi-
tions will be "returning to their original location.” This is in order
to insure that cattle entering for shows, fairs and exhibitions meet
our entry requirements by insuring return to their original loca-
tion. This type of animal provides a reduced animal health risk
for this state.

Also, regarding 835.4(b)(2), the testing requirement is being
amended to clarify that it applies to all non-quarantined cattle
"that are parturient or post parturient" animals. The reason is
based on the characterization of the disease which is based on
"parturient” and is not based on age at the time of calving.

Under §35.4(b), the requirement is clarified to insure that "cat-
tle not from class free states or areas, certified brucellosis free
herds, or commuter herds" shall be "S" branded and moved di-
rectly to a quarantined feedlot, to designated pens, or to slaugh-
ter, accompanied with an "S" permit. The reason for the clarifica-
tion is to state the requirement which establishes an appropriate
method of risk management associated with these types of po-
tentially at risk cattle.

Under §35.4(c)(2), the testing requirement is being clarified as
being applicable to all cattle changing ownership within Texas
that are parturient or post parturient.

The rule is being amended at §35.42 in order to indemnify the
owner of an animal involved in a brucellosis tested herd where
final diagnosis of the animal will be based on tissues. Indem-
nity is authorized to the owner of livestock because serological
samples indicate it is potentially exposed to or infected with bru-
cellosis and the commission considers it necessary to buy the

animal for final diagnosis. This is a necessary step toward erad-
ication of the disease.

The Commission proposes changes to Subchapter C which pro-
vides for the eradication of brucellosis in goats. As with the bru-
cellosis programs for cattle and cervidae, this program is focused
on the control and eradication of brucellosis from livestock in
Texas. Recently, Brucella melitensis was diagnosed in a goat
herd in South Texas. This is the first such outbreak documented
in goats in over thirty years. The Commission moved quickly
to control and handle this outbreak. Brucella melitensis is a
particularly serious disease in people and may infect them via
consumption of unpasteurized goat milk or through contact dur-
ing the slaughter process. In order to insure that this disease
does not re-establish itself in goats in Texas, the rules are being
amended to reflect the current standards for sheep and goats in
the brucellosis program established with the cooperative efforts
of the United States Department of Agriculture. This program will
have the same testing requirements and protocol as provided for
cervidae and swine.

Under §35.60, new definitions are being added which reflect the
current brucellosis testing protocol for other species.

Section 35.61 is being amended to contain, "general require-
ments" for this subchapter and replaces the "Requirements for
Certified Brucellosis Free Herd of Dairy Goats." (The require-
ments related to a certified brucellosis free herd are being put
into a new §35.62.) This section contains requirements related
to testing and classification requirements, including procedures
for handling affected herds and indemnity options. The Section
contains the following subsections: (a) Testing of blood; (b) Clas-
sification of goats; (c) Reclassification of reactors; (d) Require-
ments of a herd test; (e) Procedures in affected herds; and (f)
Depopulation with indemnity.

Section 35.62 is a new section and is entitled "requirements for
Certified Brucellosis Free Herd of Goats." This corresponds to
requirements previously contained in §35.61 but with updated
requirements which reflect the current brucellosis program. This
section contains the following requirements or elements: (a) A
certified brucellosis free goat agreement must be completed and
signed with the Texas Animal Health Commission; (b) Brucellosis
testing will be on a herd basis. Certified free herd status is for a
12-month period; (c) Goats required to be tested--all sexually in-
tact goats are required to be tested at one year of age or older as
evidenced by the eruption of their first pair of permanent incisor
teeth; (d) Qualifying methods; (e) Qualifying standards; and (f)
Proof of qualifying as a certified brucellosis free herd.

Mrs. Angela Lucas, Director of Financial Services, Texas An-
imal Health Commission, has determined for the first five-year
period the rules are in effect, there will be no additional fiscal im-
plications for state or local government as a result of enforcing
or administering the rules. The agency currently administers the
program and the proposed changes will not create any additional
costs to the agency to administer. The costs associated with the
indemnity provisions related to swine and goats is expected to
be within the budgetary considerations for such a program, es-
pecially since the provision related to swine is only for individual
animals, and the incidence of brucellosis in goats is rare.

Mrs. Lucas also has determined that for each year of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules will be clear and concise regulations
by conforming to current federal requirements.
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In accordance with Government Code, §2001.022, this agency
has determined that the proposed rule will not impact local
economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. These proposed rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC
859.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendments may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758.

SUBCHAPTER A. ERADICATION OF
BRUCELLOSIS IN CATTLE
4 TAC 8835.1-35.4

The amendments are proposed under the Texas Agriculture
Code, Chapter 161, 8161.041, entitled "Disease Control",
and provide that "the commission shall protect all livestock,
domestic animals, and domestic fowl from infectious abortion."
The commission may adopt any rules necessary to carry out
the purposes of this subsection, including rules concerning
testing, movement, inspection, and treatment. Section 161.046
authorizes the Commission to promulgate rules in accordance
with the Texas Agriculture Code. Section 161.058, entitled
"Compensation of Livestock Owner", provides that the commis-
sion may pay an indemnity to the owner of livestock exposed
to or infected with a disease if the commission considers it
necessary to eradicate the disease. The commission may adopt
rules for the implementation of this section.

Also, Chapter 163 of the Agriculture Code provides in Section
163.064 that the commission may provide rules prescribing cri-
teria for the classification of cattle for the purpose of brucellosis
testing. Section 163.087, entitled "Improper Sale Or Use Of Vac-
cine Or Antigen," provides that "a person commits an offense if
the person sells or administers a brucellosis antigen or vaccine
in violation of §163.064 of this code." Also, §163.085, entitled
"Failure To Properly Handle Infected Animal," provides that "(a)
person commits an offense if the person knowingly refuses to
handle in accordance with the rules of the commission an animal
that the commission has classified as infected with brucellosis.”

No other statutes, articles, or codes are affected by the amend-
ments.

835.1. Definitions.

(4) Approved personnel--Texas Animal Health Commis-
sion inspectors and veterinarians; Federal Animal Health technicians
and veterinarians; accredited Texas veterinarians; and others who have
been approved to do those assigned duties as described in these regu-
lations for brucellosis control and eradication.

(5) Auction--A public sale of cattle.

(6) Auctioneer--A person who sells or makes a business of
selling cattle at auction.

(7) Brucellosis (Bang's Disease contagious abortion)--For
purposes of this regulation, brucellosis is a contagious, infectious dis-
ease of cattle, sheep, goats, horses, and swine caused by bacteria of the
genus brucella.

(8) Cattle--All dairy and beef animals (genus Bos) and bi-
son (genus Bison).

(9) Class "Free" area--An area of two or more contiguous
counties which has remained free from field strain brucella abortus
infection for 12 months or longer. A 12 months adjusted MCI reac-
tor prevalence rate not to exceed one reactor per 2,000 cattle tested
(0.050%) must be maintained.

(10) Class "A" area--An area of two or more contiguous
counties which has an accumulated 12 months herd infection rate due to
field strain brucella abortus that does not exceed 0.25% or 2.5 herds per
1,000 and must maintain a 12 months adjusted MCI reactor prevalence
rate not to exceed one reactor per 1,000 cattle tested (0.100%).

(11) Class "B" area--An area of two or more contiguous
counties which has an accumulated 12 months herd infection rate due
to field strain brucella abortus that does not exceed 1.5% or 15 herds per
1,000. A 12 months adjusted MCI reactor prevalence rate not to exceed
three reactors per 1,000 cattle tested (0.30%) must be maintained.

(12) Commission--The Texas Animal Health Commission.

(13) Commission firm--A person, partnership, other legal
entity, or corporation which buys and sells cattle as a third party and
who reports to the seller and to the buyer details of the transactions.
This includes any such person or group whether or not a fee is charged
for the service.

(14) Commuter herd--A herd of cattle located in two or
more states that is documented as a valid ranching operation by those
states in which the herd is located and which requires movement of
cattle interstate from a farm of origin or returned interstate to a farm
of origin in the course of normal ranching operations, without change
of ownership, directly to or from another premise owned, leased, or
rented by the same individual. An application for "commuter herd" sta-
tus must be signed by the owner and approved by the states in which the
herd is located. This status will continue until canceled by the owner
or one of the signatory states.

(15) Dealer--

The following words and terms, when used in this chapter, shall have

the following meanings, unless the context clearly indicates otherwise:

(A) Any person engaged in the business of buying or
selling cattle in commerce on his own account, as an employee or agent

(1) Adjacent herds--A herd of cattle or bison that occupiesu the vendor, the purchaser, or both, or on a commission basis.

a premise that lies within one mile of a "herd known to be affected."”

(B) The term shall not include a person who buys or

. (2) Affected herd--Any herd in which any cattle have been ggi5 cattle as part of his own bona fide breeding, feeding, dairy, or
classified as a reactor or suspect and which has not completed the gy cker operations but does include livestock markets and commission

quirements of the individual herd plan.

(3) Approved brucella vaccine--A product that is produced
under license of the USDA and used in accordance with the curre

merchants.
(16) Designated Pens--A set of pens in a feedlot under a

r’ﬁlan of restricted movement, approved jointly by Animal and Plant

guidelines of USDA for its use in cattle to enhance their resistance tQyeath Inspection Service, Veterinary Services, and the Commission in

brucellosis.

which all cattle are classified as exposed to brucellosis. The pens may
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be pre-approved, but the approval period will begin with initial arrival (25) Individual herd plan--A herd disease management and
of the exposed cattle. The Designation will be automatically renewedesting plan to prevent, control, and eliminate brucellosis in a herd of
every 12 months if requirements specified in these regulations and theattle.
approved agreement continue to be met by the feedlot. The status will

continue until (26) Market cattle identification--The process of individ-

ually identifying cattle on change of ownership by backtag or eartag

(A) the feedlot requests deactivation; or issued by USDA showing their herd of origin.

(B) the Commission determines the status should (27) Official backtag--A United States Department of
be eliminated because of the feedlot’'s failure to comply with theAgriculture (USDA), Animal and Plant Health Inspection Service
Designation Agreement or these regulations; or (APHIS), Veterinary Services (VS) approved identification backtag

(C) changes in Federal or State law or regulations re-f[hat ppnforms to the. natlona_\I unlfo_rm tagging system. It _u_nlq_uely

quire elimination of or change in the status. |dent|f|(_es_ each individual animal with alpha-numerlc_ identification.
The official backtag may not be reused on another animal.

(17) Epidemiologist--A veterinarian who has received a

. / X - e (28) Official eartag--A Veterinary Services approved iden-
i%géfg |nvgp|demlology and is employed by the commission or USDAtifica’[ion eartag (metal, plastic, or other) that conforms to the nine-char-

acter alpha-numeric National Uniform Eartagging System. It uniquely
(18) Executive director--The chief executive officer of the identifies each individual animal with no duplication of the alpha-nu-
Texas Animal Health Commission appointed by the commissioners antheric identification, regardless of the materials or colors used. The
authorized to act for the commissioners in the absence of the chairmaterm includes the special orange-colored eartag series used to identify
calfhood vaccinates. The official eartag may not be removed from the

(19) Exempt Cattle (from testing requirements)--Cattle animal.

that have been physically rendered sterile for breeding.

(20) Exposed cattle--Cattle that are part of an affected herd (29) Official Vaccinate--
or cattle that have been in contact with reactors in marketing channels (A) Calfhood Vaccinate: Female cattle (dairy and beef)
for periods of 24 hours; and periods of less than 24 hours if the reacraccinated between four and 12 months of age with an approved Bru-
tor has recently aborted, calved, or has a vaginal or uterine dischargeella vaccine.
These cattle shall be classified as exposed regardless of any blood test

results (B) Adult Vaccinate: Female cattle that have been

blood tested negative within ten days prior to vaccination and vac-
(21) Feedlot--A confined drylot area for finish feeding of cinated at an age over the ages given in subparagraph (A) of this
cattle on concentrated feed with no facilities for pasturing or grazingparagraph with an approved dose of Brucella vaccine as part of a
All cattle in a feedlot are considered a "herd" for purposes of thesavhole herd vaccination plan.

regulations. (30) Parturient--Visibly prepared to give birth or within
(22) Herd-- two weeks of giving birth.
(A) All cattle under common ownership or supervision (31) Permit--A document adopted by the commission with
or cattle owned by a spouse that are on one premise; or specified conditions relative to movement, testing and vaccinating of

cattle which is required to accompany the cattle entering, leaving or

(B) All cattle under common ownership or supervision moving within the State of Texas.

or cattle owned by aspouse on two or more premises that are geograph-
ically separated, but on which the cattle have been interchanged or (A) "E" permit--Premovement authorization for entry
where there has been contact among the cattle on the different premise$.cattle into the state by the Texas Animal Health Commission. The
Contact between cattle on the different premises will be assumed unle88" permit states the conditions under which movement may be made,
the owner establishes otherwise and the results of the epidemiologicahd restrictions and test requirements after arrival.

investigation are consistent with the lack of contact between premises;
or

(B) "S" permit--A premovement authorization for ex-
posed, suspect or nontested cattle in marketing channels having re-

(C) All cattle on common premises, such as community stricted destination.

pastures or grazing association units, but owned by different persons. (C) "B" permit (VS Form 1-27)--A premovement au-

Other cattle owned by the persons involved which are located on oth orization for movement of reactor cattle in marketing channels mov-
premises are considered to be part of this herd unless the epidemiolt%} 9

ical investigation establishes that cattle from the affected herd have ndtY to slaughter.
had the opportunity for direct or indirect contact with cattle from that (32) Postparturient--Having already given birth.
specific premises. Quarantined feedlots and quarantined pastures are

not considered to be herds (33) Premise--An area defined by the outermost boundary

of land under common ownership or control enclosed by a perimeter
(23) High risk herd--A herd that is epidemiologically fence or other boundary. A premise may consist of more than one pas-

judged by a state-federal veterinarian to have a high probability ofure.

having or developing brucellosis. A high risk herd need not be located

on the same premise as an infected or adjacent herd. (34) Priority Herd--Exposed herd from which a reactor has

been classified, infected herd, or adjacent herd.
(24) Hold Order--A document restricting movement of a

. g . ! L - (35) Quarantined feedlot--A feedlot under a plan of
ggt?l,sunlt, or individual animal pending the determination of dlseaserestricted movement, approved jointly by Animal and Plant Health

Inspection Service, Veterinary Services and the commission in which
all cattle except steers and spayed heifers are classified as exposed to
brucellosis.
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(36) Quarantined pasture--A designated confined area for (4) Samples for all retest purposes will be collected by a
limited grazing under a plan of restricted movement approved jointlycredited veterinarians that are approved by the Commission to perform
by Animal and Plant Health Inspection Service, Veterinary Servicesrucellosis program duties, or by commission or APHIS personnel and
and the commission. All cattle except steers and spayed heifers shallibmitted to the state-federal laboratory for confirmation testing. An
be classified as exposed to brucellosis. All cattle permitted to a quarepidemiologist may designate those cattle that do not require atest. The
antined pasture must originate from a Texas farm or ranch and moveerd of origin, as well as the herd in which the animal(s) is presently lo-
directly to a quarantined pasture or through a Texas market to a quacated, will be affected by the test results of the state-federal laboratory.
antined pasture. The state-federal laboratory initial test results will prevail if the traced
animal cannot be positively identified or if it has been slaughtered and
cannot be retested.

(37) Reactor--Cattle classified as being infected with bru-
cellosis as a result of serological testing or microbiological culturing
of blood, tissue, secretions, or excretions from the animal. (5) When the state-federal laboratory is unable to confirm

(38) Spayed Heifer--A ited States origin heifer which [)esults of a test because_ of_ insufficient serum, hemolyzed blood, or
has been neutered by an accredited veterinarian and identified with ar{qken twbes, th_e commission may require a trace and retest of the

g Y : : - animals not confirmed.
official eartag and hot iron brand applied high on the left hip near the
tailhead with an open spade design not less than three inches high. The (6) Whenthe commission has reason to believe the tests are
heifer shall be identified on a TAHC Spaying Certificate form com- controversial, contested, or disputed, it may require that its personnel
pleted by an accredited veterinarian or a Texas Animal Health Combe present at the time of blood collection and testing as a basis for
mission representative. aéh spayed heifer imported into the United compliance with these regulations. In such case, the commission shall
States from Mexico shall be identified with a distinct, permanent, and notify the herd owner prior to the test.
legible"M " mark applied with afreeze brand, hot iron, or other method
prior to arrival at a port of entry, unless the spayed heifer isimported
for daughter. The "M " mark shall be not less than 2 inches nor more
than 3 inches high, and shall be applied to each animal’ sright hip, high
on the tailhead (over the junction of the sacral and first coccyges.
Figure: 4 TAC §35.1(38) (No change.)

(39) Suspect-Cattle classified as suspicious of being in- (1) Cardtest. The card test (buffered Brucellais a test anti-
. - . - gen) that may be used to classify cattle as suspects. Results of the card
fected with brucellosis as a result of serological testing of blood, se: . .
: : : test may be used with other test results conducted in the state-federal
cretions, or excretions from the animal. o o
laboratory to aid in the classification of cattle as reactors. The card test
(40) Tested herd--Herd of cattle located in a noncertifiedmay be used as a test to classify cattle as reactors on written approval
area for which a state has records showing that the herd has been suf-the owner or his agent. The owner or his agent’s signature on test
jected to official testing for brucellosis in accordance with the proce-charts prior to "B" branding will be accepted as approval. Card tests

dures for herd tests within 12 months prior to movement and that thenay be used to classify cattle negative on surveillance samples col-

(b) Classification of cattle. Cattle shall be classified by ap-
proved personnel by an evaluation of titer responses for all cattle to
serological tests, or by identification of Brucella abortus in specimens
taken from these cattle. The following serological tests may be used
for the classification of cattle.

herd is not known to be affected with brucellosis. lected at slaughter, on routine samples collected on farms, at livestock
(41) Test-Eligible Cattle in other than Priority Herds--All markets, and on tests of suspicious and affected herds.
cattle 18 months of age and over (as evidenced by the loss of the first (2) Manual Complement fixation test. The manual com-

pair of temporary incisor teeth), except steers and spayed heifers. plement fixation test is an official test when it is conducted at the coop-

(42) Test-Eligible Cattle in Priority Herds--All sexually in- erative state-federal brucellosis laboratory using recognized methods.

tact female cattle four months of age and older and all bulls 18 months (A) Interpretation of the manual CF test results.
of age and older. Figure: 4 TAC 835.2(b)(2)(A) (No change.)

(43) Traceback of reactors--The epidemiological proce- (B) Interpretation of test result codes. The following
dure in locating the premise or premises and the cattle that have beendes are utilized by the laboratory to represent the corresponding test
in contact with the reactor during a specified period of time. results:

Figure: 4 TAC §35.2(b)(2)(B) (No change.)

(3) Rivanol test. The rivanol test is an official test when
conducted in cooperative state-federal brucellosis laboratories. Vacci-

(1) All tests shall be made by approved personnel only aghated cattle tested under the MCI program that show complete aggluti-
the basis for compliance with these regulations. nation at dilutions of 1:25 or greater must be reported as MCI reactors
for the purpose of state or area classification.

835.2. General Requirements.

(@) Testing of blood and semen.

(2) All tests must be confirmed by a state-federal labora-

tory as the basis for compliance with these regulations. Non-quaran- (A) Interpretation of rivanol test results.
tined cattle may be moved based upon the card test results. All sampl&gure: 4 TAC 835.2(b)(3)(A) (No change.)
initially tested at other than state-federal laboratories shall be submitted (B) Interpretation of test result codes. The following

(mailed) within 48 hours of collection and confirmed at the state-fed-

codes are utilized by the laboratory to represent the corresponding test
eral laboratory.

results:
(3) When a discrepancy occurs between test results of th&igure: 4 TAC §35.2(b)(3)(B) (No change.)
state-federal laboratory and those of the person who originally tested (4) Brucellosis Milk Surveillance Test (BMST). The

the animal(s), 'ghe entire consignment, shipme_nt, or her(_j will be.traceﬂrucellosis milk surveillance test, conducted by methods approved by
and held pending results of a retest on the animal(s) with the d'screQJSDA-APHIS-VS, is a test that may be used to classify herds or cattle
ancy. as suspected of being infected with brucellosis.
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(5) Buffered acidified plate antigen test. Buffered acidified a test document; or each animal examined so that the eartag can be
plate antigen tests may be used to classify cattle as negative on M@hatched to the test document.
samples coIIe_cted at slaughter and at !lvestock markets. This test may (2) Each animal(s) tested at the market shall be identified
also be used in state-federal laboratories for routine samples collectebd ficial d official back
on farms. y official eartag and official backtag.

(3) The market shall supply the following information to
edited veterinarian prior to conducting the card test for inclu-
sion on the VS Form 4-54 after results of the test are known:

(7) Standard tube agglutination test (STT) or standard plate
agglutination test (SPT). The blood or semen titers of cattle and bisoni code of trg'g)owfrlegrnoe;ﬁz ;ﬁgtﬁﬁﬁﬁszg{g; glét?j;i(\j/i:eezsfoéatr;\i
tested by the STT or SPT methods are interpreted in the following Ways?‘ngrket'

Figure: 4 TAC 835.2(b)(7) (No change.) '

(8) Particle concentration fluorescence immunoassay (PC-
FIA) test. May be used to determine the brucellosis disease status of (4) The veterinarian shall not conduct the card test prior to
test-eligible cattle and bison when conducted by methods approved bgceiving the name and address of the owner from the market.
USDA, APHIS, VS. When used as a supplemental test on card-positive : : : o
Strain 19 vaccinated dairy cattle, a negative PCFIA result will allow. .(5). AL time of testing of the cattle, the following additional
o : ) information is required to be included on the VS Form 4-54.
them to be classified as negative for intrastate movement only.

(6) Rapid screening test (RST). The RST may be used as fhe accr
test for classifying cattle as negative in state-federal laboratories.

(B) backtag number, with prefix, for each head of cattle.

(9) Concentration immunoassay test (CITE). Used as a (A) eartag number (list all nine characters);

supplemental test in market channels where cattle have been disclosed (B) date of test;
as positive by use of the card test. C!TE positive anlmals will be (C) full name and address of the market;
considered as reactors and the remainder of the consignment be

considered as exposed and moved in accordance with subsection (i)(2) (D) tester’s card test permit number; and

of this section. (E) signature of the person who tested the cattle.

(10) New tests under research. Laboratory tests approved (6) The veterinarian interpreting the card test results shall
by the executive director are authorized to be used in conjunction with . A : P 9 o '
f A i ) ; -at the time of testing, immediately report any and all positive test results
tests listed in this subsection for evaluation of their future usefulness iy h federal ket i b £ th leted
the program to the state-federal market inspector by means of the completed VS
' Form 4-54.
(c) Reclassification of reactors. Cattle initially classified reac-

tors may be reclassified provided a complete epidemiological investi- (7) Cattle which show a positive reaction to the card test
y p P P 9 .shall have another blood sample collected from them by an inspector.

gBEriLtJI(c:)glIgfz;rt])?)rrt]ﬁgc:r:?e%('zig(rj]ugrt?e?(;(;]sdutrr;etﬁelrsetnoo evidence of field Stra'ﬁLhe inspector will conduct another card test and the CITE test or de-
) liver the sample to a laboratory for a PCFIA test. If negative to the
(d) Requirements for a herd test. CITE or PCFIA tests, Strain 19 vaccinated dairy cattle shall be classi-
(1) Test eligibility fied negat_ive for intras_tate movement only and marked on the hip with
) yellow paint. If negative to the CITE or PCFIA tests, beef cattle and
(A) Priority herds--All sexually intact female cattle four non-Strain 19 vaccinated dairy cattle shall be classified as suspect(s)
months of age and older and all bulls 18 months of age and older. and may be permitted to return to the premises of origin under hold

(B) Other than priority herds--Al cattldigt are parturi order for retest or be "S"-branded and permitted to slaughter or to a
- p -

ent or post parturient or 18 months of age and older excent steers anO;quarantined feedlot or designated pen. In either case, the remainder of
spayezoheir;ers 9 P he consignment may move unrestricted. Samples tested with the CITE

test shall then be submitted to a state/federal laboratory in a vacutainer
(2) Calfhood vaccination requirements. All female cattle for supplemental testing and accompanied by a completed Form 91-28

between four and 12 months of age in affected herds must be vaccinatedich lists only the card positive cattle.

at the time of testing.

(f) Requirements of a slaughter test. Slaughter plants operat-
(3) Identification requirements. All cattle tested shall be ing in Texas shall collect blood from all cattle 18 months of age and over
identified with either an official eartag, an individual registration tat- except steers and spayed heifers and finish fed cattle under 36 months
too, or individual registration brand. All cattle in priority herds except of age. All blood samples collected at slaughter shall be submitted to
steers, spayed heifers, and bulls under 18 months must be officiallst state-federal laboratory. Identification of the cattle in relation to the
identified regardless of test eligibility. sample shall be maintained so that reactors or suspects may be traced
to their herd of origin. The following collection procedures shall be
followed:
(1) All cattle 18 months of age and over except steers and
spayed heifers shall be tested unless they were tested within the pre\{b-bes nu
ous 30 days and:

(e) Requirements of a market test.

(1) Blood samples shall be collected from each animal in
mbered in sequence for each day’s kill and placed in innercell
mailing cartons furnished by USDA.

(A) are accompanied by a test document approved by

the commission: and (2) The samples shall be listed in numerical order on the

USDA Test Record, Market Cattle Testing Program Form (VS 4-54).
(B) identified with official eartag; and All man-made identification devices such as backtags, eartags, and
bangle tags for each animal shall be recorded on the VS 4-54 in the

(C) either identified with legible individual brand, ban- appropriate columns to the corresponding blood sample.

gle tag, chalk number, or backtag with this identification shown on
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(3) Known brucellosis reactors shall be identified on the completed "S" permit shall accompany the shipment of cattle to the
VS 4-54 by entering "FR" in the test interpretation column. permitted destination. Movement for immediate slaughter must be to
a slaughtering establishment where Federal or State meat inspection

(4) The full name and address of each person or firm from. intained li K ket f | h slaughteri
which each animal was secured shall be recorded on the VS 4-54 ang maintained or to a livestock market for sale to such slaughtering

daily kill sheets. Test records shall show the slaughter plant name angcmty'
address, the date of collection (kill date), and the signature of collector. (3) Suspects. Suspects will be moved the same as exposed

(5) The blood samples with the complete VS 4-54 and damycat’[le, except at a livestock market in a consignment of otherwise neg-

kill sheets shall be promptly submitted to the appropriate state-federaaft'v.e.cattle frzom a produ_cer S herddof origin where thle suspelct is card
laboratory. positive on the presumptive test and negative to supplemental tests, cat-

tle may move as follows:

(6) If cattle are delivered by someone other than the slaugh-
terer or the slaughterer’s agent, the license plate number of the vehic e,
delivering the cattle shall be recorded on slaughter records and made
available to commission personnel upon request. (i) return the suspect under hold order to the herd of
norigin until:

(A) For beef cattle and non-Strain 19 vaccinated dairy
ttle, the owner shall either:

(g) Retest of reactors. Reactors in markets or initial tests o
farms and ranches will be retested at the owner or his agent’s request; () the suspect is negative to the card test, in
provided this request is withifive days of his notification of the orig- which case the hold order will be released; or
inal blood test results and prior to identification of the reactors by "B"
brand and eartag. Retest of reactors will be accomplished witigin
days of approval for retest in dairies and 10 days of approval for rete
in beef herds. Reactor animals will be isolated from other cattle while

(I) the suspect s classified as a reactor, in which
Sgase it must be disposed of as described in subsection (j) of this section;
r

awaiting retest. Animals classified as reactors on the retest will be (i) sell the suspect to a quarantined feedlot, desig-
branded within 48 hours of classification. Retesting of reactors on subnated pen, quarantined pasture, or to slaughter, identified with an "S"
sequent tests of the herd will be as provided for in the herd plan. brand and a 1-27 permit.
(h) Identification of brucellosis affected cattle. (B) For Strain 19 vaccinate beef cattle, the owner shall
(1) Reactor cattle. All reactor cattle shall be permanentlye'ther:
identified within 15 days of classification by hot iron branding with the (i) return the suspect under hold order to the herd of

letter "B" (at least two by two inches), placed high on the left hip nearorigin until:
the tailhead. An approved reactor tag shall be placed in the left ear.

Identification shall be prior to movement. (I) the suspect is negative to the card test, in

which case the hold order will be released; or
. @) Exposed Cattle. Al exp(_)sed cattle moving to a quaran- (I)  the suspectis declared a stabilized suspect by
tined feedlot, designated pen, quarantined pasture, or to slaughter Sth epidemiologist after subsequent testing conducted in not less than
be identified by branding with a hot iron the letter "S" (at least two by 30 dg s after t%e ositive cardqtest Was co%ducted' or

two inches) placed high on the left hip near the tailhead. Identification y P !
shall be prior to movement, except exposed cattle on the premise of (I the suspect is classified as a reactor, in
origin may be "S" permitted to a livestock market where they shall bewhich case it must be disposed of as described in subsection (j) of this
identified by "S" brand upon arrival. Exposed cattle returned from thesection; or
livestock market to the herd of origin are exempt from such identifica-

tion (i) sell the suspect to a quarantined feedlot, desig-

nated pen, quarantined pasture, or to slaughter, identified with an "S"
(3) Suspects. Cattle classified as suspects in markets wilbrand and a 1-27 permit.

be identified as exposed cattle. () Immediate slaughter of reactors. Reactor cattle shall be

(i) Movement of cattle classified as reactors, exposed orsold forimmediate slaughter and removed from the premise under "B"
suspects. There shall be no diversion from the permitted destinatiopermit within 15 days from the date of identification for beef cattle
When moved, the cattle must be maintained separate and apart from alhd within seven days from the date of identification for dairy cattle.
other classes of livestock in pens reserved for this purpose at livestoddovement for immediate slaughter shall be to a slaughtering establish-
markets or trucking facilities. These pens must be thoroughly cleanethent where Federal or State inspection is maintained or to a livestock
and disinfected before reuse. market for sale to such a slaughtering establishment. When it has been

(1) Reactors. Reactors shall remain on the premises Whergetermined by the Executive Director that a specific reactor or reac-
disclosed until a "B" per.mit for movement to immediate slaughter hadors present a significant risk of spread of brucellosis, those specific

been obtained. Movement for immediate slaughter must be to aslaug@{:;gl](aﬁé?lgestt move direct to slaughter and may not be moved to alive-

tering establishment where federal or state meat inspection is main-
tained or to a livestock market for sale to such slaughtering establish- (k) Removal of heifer calves from quarantined herds. Heifers
ment. born in an infected herd shall be removed from the herd immediately af-
. ter they are weaned and kept as a separate heifer herd under quarantine,
(2) Exposed cattle. All exposed cattle moving from a d ket with "S" it to be "S" branded. or "S" branded
remise of origin or from a livestock market to a quarantined pastureOr moved to market with "S" permit to be "S" branded, or 'S" brande
S : | . . é}pd permitted prior to movement to a quarantined pasture, designated
esignated pen, quarantined feedlot, or to immediate slaughter sha X
. ; ) . e . en, quarantined feedlot, or slaughter.
remain on the premise where disclosed until an "S" permit VS Forn?
1-27 for movement has been prepared by a TAHC Representative () Requirements following classification of a dairy or a beef

and signed by the person or other legal entity moving the cattle. Thanimal or a bison as a reactor or a suspect.
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(1) The herd of which the reactor or the suspect was a part (i) All female cattle over 12 months of age shall be
shall be placed under quarantine or hold order. When brucellosis inpresented to be adult vaccinated with an approved B. abortus vaccine
fection is diagnosed in a herd, a quarantine will be placed on the herdvithin ten days of their negative serological test.

Any herd with fence line or across the road contact with the quarantined
herd will be evaluated by a USDA or TAHC epidemiologist who will
determine whether the herd should be placed under hold order. Oth
adjacent or high risk herds may be placed under hold order.

(i) Replacement female cattle over 12 months of
age shall be presented within ten days after a negative test, to be adult
vaccinated prior to their addition to an already vaccinated herd. The
epidemiologist will determine if adult vaccination of replacements
(2) All cattle in the herd except steers and spayed heiferanust continue if the quarantine extends past 18 months, or if only
are included in the quarantine or hold order. Any movement of quarcalfhood vaccinates may be added.
antined _cattl_e shgi_ll C(_)nform to subsections (h) and (i) of this section (v) Previously vaccinated negative female cattle
concerning identification and movement of reactor, exposed, or sus, Lo ;
ect cattle. Release of the quarantine will be as described in para rasga” be presented for revaccination with an approved B. abortus
p g > q paragrap cine as determined by the epidemiologist.
(7) of this subsection.
(3) Aninitial test of the herd which contained the reactor(s) (6) A person may protest an initial test or a herd plan for
éhe prevention or elimination of brucellosis in each herd classified as

or the suspect(s) and/or any other affected, adjacent or high risk hera?fected adjacent, or high risk due to a reactor or suspect animal, after
will be conducted in accordance with subsection (d) of this section » adl : 9 P J

o B consultation with the state-federal veterinarian of the Brucellosis Con-
within a specified time set by state-federal personnel upon consult%-roI Proaram
tion with each herd owner unless waived by epidemiologist. If the Ex- 9 '

ecutive Director determines, based on epidemiological principles, that (A) To protest, the herd owner must request a meeting,
immediate action is necessary, the time for testing may be set withodh writing, with the executive director of the commission within 15 days
consultation with the herd owner. of receipt of the herd plan or notice of an initial test and set forth a short,

(4) The results of the initial herd test of the herd which con- plain statement of the issues that shall be the subject of the protest, after
which:

tained the reactor(s) or the suspect(s) and/or any other affected, adja-
cent or high risk herds will be used to determine the need for, and de- (i) the meeting will be set by the executive director
velopment of an individual herd plan for prevention or elimination of no later than 21 days from receipt of the request for a meeting;
brucellosis in that herd. The plan shall be developed by a State-Fed-
eral veterinarian of the brucellosis control program in consultation with d
the herd owner or caretaker and his veterinarian (if so requested b

the owner). The plan developed by the Commission shall be final and (i) the executive director shall render his decision
the owner or caretaker will be provided a copy. Any proposed herdn writing within 14 days from date of the meeting.

plan which has identified special management requirements will be re- (B) Upon receipt of a decision or order by the executive
V|ew_ed by a State-Fe_deraI epldemlologlst who W!” elther_ support Oirector which the herd owner wishes to appeal, the herd owner may
modify the pIan._A regional epldemlqlo_glst may walve vaccinating Cat'file an appeal within 15 days in writing with the chairman of the com-
tle over wvelve [eight] months of age in infected herds. The terms and

conditions of a herd plan may be amended in writing by the Commis-m'SS'on and set forth a short, plain statement of the issues that shall be

sion upon good cause. the subject of the appeal.

(i) the meeting or meetings shall be held in Austin;

(C) The subsequent hearing will be conducted pursuant
to the provisions of the Administrative Procedure and Texas Register
(A) Testing Procedures. Act, and Chapter 32 of this title (relating to Hearing and Appeal Pro-
cedures).

(5) The plan will consist of the following.

(i) All sexually intact female cattle four months of
age and older and all bulls 18 months of age and older in the herd shall (D) If the executive director determines, based on epi-
be presented for testing or retesting at intervals stated in the herd platemiological principles, that immediate action is necessary, the exec-
until the quarantine is released. utive director may shorten the time limits, as set out in subparagraphs

(i) Al cattle to be added to the herd shall be tested ) d (B) of this paragraph, to notless ttfae days. The herd owner
prior to commingling with the herd. must be provided with written notice of any time limits so shortened.
(i) All stray cattle found in the herd shall be pre- (7) Requirements for Quarantine Release.
sented for testing. (A) A herd is eligible for quarantine release following
a minimum of three consecutive herd blood tests that are classified as
negative. The first negative test shall be conducted at least 30 days after
the last reactor is removed from the herd. The second negative test shall

(v) Heifers born in the herd shall be removed in ac- be conducted at least 120 days after the last reactor is removed from
cordance with subsection (k) of this section. the herd. The third negative test shall be conducted a minimum of 12
months after the last reactor is removed from the herd.

(iv) Cattle identified as reactors shall be removed in
accordance with subsection (j) of this section.

(B) Vaccination Procedures.
(B) Heifers borninthe herd and were removed from the

(i) All nonvaccinated heifers shall be presented as : ; .
soon as possible after they reach the age of four months and befopgrd qnd kept separate!y shall remain under quarantine until they test
the age of 12 months to be tested for brucellosis and vaccinated Witﬂegatlve 30 days following calving.

an approved B. abortus vaccine. In the event heifers tested at the time (C) On the releasing test, official vaccinates that
of vaccination disclose reactor level titers, they will be classified anddemonstrate suspect titers on the approved supplemental test shall
handled as reactors. be classified as suspects. After Strain 19 vaccinated suspects are
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stabilized, the remainder of the herd may be released from quarantinkas completed its individual herd plan, or the Quarantined Premise ap-
These suspects shall remain under a hold order. proval is terminated, the herd owners shall also be notified within 30

(D) To obtain a quarantine release, the owner/caretakeﬂays by means of an educational letter delivered by personal contact or

shall retest all cattle 18 months of age and over except steers and spaye¥j mail.

heifers in units not under quarantine. The retest must be conducted (2) Notification to the Texas Department of Health. The
not less than six months after the removal of the last reactor from th@exas Department of Health will be notified within 15 days of the clas-
quarantined unit. This retest, together with the third negative test o$ification of an infected herd.

the quarantined unit, may be used for herd certification if conducted no
more than 14 months following a negative herd test after the removal of
the last reactor. A designated brucellosis epidemiologist may exem[g
units from these retest requirements.

(0) Requirements for a quarantined feedlot. All parturient and
ost parturient cattle must be officially tested for brucellosis within 30
ays prior to entry into a quarantined feedlot. All cattle except steers
and spayed heifers in a quarantined feedlot shall be classified as ex-
(E) Epidemiological data may be considered in the re-posed to brucellosis. The quarantined feedlot shall be maintained for
lease of the quarantine. finish feeding of cattle in drylot with no provisions for pasturing or
grazing except in adjacent quarantined pastures. Negative exposed and
untested test-eligible cattle must be permanently identified with a hot
(1) All official vaccinations will be conducted by approved iron"S" brand high on the tailhead upon entering the quarantined feed-
personnel only. lot. All cattle except steers and spayed heifers located in feedlots adja-
. . cent to quarantined pastures must be permanently identified with a hot
. " @ Calfhc_)od \_/accmated_ a“'“.“.a"s s_haII be pe_rmanentlyiron "S" brand high on the tailhead upon entering such feedlots. All
identified. If the animal is already identified with an official eartag cattle excent steers and spaved heifers leavina such feedlot must o di-
before vaccination, an additional official eartag is not required. Vac- P ; pay - g g
N X . rectly to slaughter; or may be moved directly to another quarantined
cination tattoos must be applied to the right ear. For Brucella abortuﬁeedlot or desianated pen with an "S" permit
Strain 19 vaccinates, the tattoo will include the U.S. Registered Shiel 9 P P :
and "V" which will be preceded by a number indicating the quarter (p) Requirements of a quarantined pasture for "S"-branded
of the year and followed by a number corresponding to the last digiteifers. The Commission in conjunction with the United States De-
of the year in which the vaccination was done. For Brucella abortugpartment of Agriculture (USDA), Animal and Plant Health Inspection
Strain RB 51 vaccinates, the tattoo will include the U.S. Registeredervices (APHIS), Veterinary Services (VS) may issue an approval
Shield and "V," which will be preceded by a letter "R" and followed to a landowner or operator to operate a quarantined pasture for a
by a number corresponding to the last digit of the year in which theperiod not to exceed eight months, which approval is personal to the
vaccination was done. Official vaccination (orange) eartags must bperson named, and nontransferable to any other premises from the
applied to the right ear unless the animal is already identified withpremises described in the approval. To be considered, an applicant
an official eartag. If the cattle or bison are registered by a breednust submit a completed application in writing to the Texas Animal
association recognized by VS, individual animal registration tattoodHealth Commission. Hereafter, the word "operator" is used to indicate
or individual animal registration brands may be used for identifyingthe person who received the approval to operate a quarantined pasture.

animals in place of official eartags. (1) The commission or USDA, APHIS, VS personnel shall
(3) Adult vaccinated cattle that have been vaccinated ovemake an on-site inspection of the premises prior to granting approval
calfhood age as part of authorized whole-herd vaccination plans shatif the quarantined pasture to identify persons who own or control land
be permanently identified as vaccinates by the following procedureshaving fence-line contact with the proposed quarantined pasture. Per-
tattoo or by hot "V" brand and by official eartag. Adult-vaccinated cat-sons identified as owning or controlling land with fence-line contact
tle and/or bison in these herds must be identified by either a "V" hoshall be notified by the commission through certified mail of the pend-
brand high on the hip near the tailhead with the open end down for RBng application, and shall have the right to protest its approval under
51, open end up for Strain 19, or by an official "Av" (adult vaccination) Chapter 32 of this title (relating to Hearing and Appeal Procedures).
tattoo in the right ear. For Brucella abortus Strain 19 vaccinated ani-
mals, the "AV" in the tattoo is to be preceded by a number indicatin

the quarter of the year, and followed by a number corresponding to th fol of land in fence-line contact with the proposed pasture may within

last digit of the year in which the vaccination was done. For brucell : e LI
abortus Strain RB 51 vaccinated animals, the "AV" in the tattoo is tng days of receipt of notification protest the application and request a

"o dﬂeeting with the executive director of the commission in writing, stat-
be preceded by the letter "R," and followed by a number correspon ing the grounds for his protest, which grounds may include, but are not
ing to the last digit of the year in which the vaccination was done. Th 9 9 P ' g y '

brand or tattoo is in addition to the official eartag identification. Ifthee“m'ted to, the following:

cattle or bison are registered by a breed association recognized by VS, (i) probability of disease transmission; or
individual animal registration tattoos or individual animal registration
brands may be used for identifying animals in place of official eartags.
Official eartags, if required, will be placed in the right ear. (B) After expiration of the period within which the per-
sons owning or having control of land in fence-line contact with the
proposed pasture may submit their protests, the executive director shall
inform the protester(s) and the applicant of a meeting date, which meet-
(n) Community notification of infected herds. ing shall take place in Austin. The applicant shall furthermore be in-

(1) The status of infected herds and the application of quar-formed of the grounds stated in the protest(s).

antined feedlots, designated pens, and quarantined pastures are to be (C) At the meeting, the protester(s) and the applicant
made known to herd owners in the immediate community. Notifica-shall have the right to adduce any evidence in support of their stated
tion of such herd owners may be achieved by means of an educationpbsition.

letter delivered through personal contact or by mail. When the herd

(m) Official vaccination requirements.

(A) Following notification of an application for a quar-
ntined pasture for heifers, a person or persons owning or having con-

(i) condition of fences.

(4) Vaccination will be done by state/federal personnel fol-
lowing a negative test within ten days prior to adult vaccination.
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(D) Within 14 days following the meeting, the executive designated pens, classified as exposed to brucellosis and handled as
director shall render his decision in writing and inform the protester(s)specified in this section.

and the applicant of his decision by certified mail. (4) Cattle going to designated pens will be unloaded and

(E) Upon receipt of an adverse decision or order, themoved directly into those pens, and not held in common receiving areas
protester(s) or the applicant may within 15 days of such receipt file aised for cattle not destined for designated pens.
written notice of appeal with the chairman of the commission stating
the grounds for such appeal. The subsequent administrative hearimg..
on the appeal shall be held before the commission in Austin, whicqhe
hearing it may delegate to a hearing examiner. Such hearing shall be
conducted in conformity with the Administrative Procedure and Texas (6) Cattle fed in designated pens may be processed or
Register Act and Chapter 32 of this title (relating to Hearing and Appeatreated in common processing, sick, or hospital areas if the common
Procedures). area is cleaned and disinfected with an approved disinfectant after

(2) The approval to operate a quarantined pasture shall auQaCh use for these cattle and prior to use by cattle not from designated
tomatically expire eigﬁt months ?rom the ?jate of appr(F))vaI pens. If separate facilities are used for cattle from designated pens,

cleaning and disinfecting are not necessary.

(5) Allcattle must be permanently identified with a hotiron
brand either on the left jaw or high on the tailhead upon entering
designated pens.

(3) The operator may only admit "S" branded Texas . . .
heifers, whether spayed or not. He may not accept bulls and bup | h(7) Al cattle !ezvtl)ng s\L;(ghld(Zezélgnate_d pens must go directly
calves. o slaughter accompanied by a -27 permit.

(8) Detailed records of all cattle entering and leaving the
aesignated pens, including dates and numbers of cattle, must be main-
ained by the feedlot for inspection by Commission representatives.

(A) The operator may only admit "S" branded heifers
who have their central pair of deciduous (temporary) incisor teeth an
weigh less than 500 pounds at the time of admission.

g : (9) Ifdesignated pen status is eliminated or deactivated, ei-
show visibIe(eB\aideTnhceeocE)fepr?etgLr;r?gynOt admit"S" branded heifers thatther on the feedlot’s request or on determination by the Commission,
) the designated pen status will be removed after the need for cleaning
(4) The operator shall obtain an "S" brand permit for all and disinfecting of the designated pens is evaluated.
heifers prior to their leaving the quarantined pasture and shall be re-

sponsible for their moving either: (s) Entering premises. Representatives engaged in the Brucel-

losis Control Program are authorized to enter into any property for the

(A) to a market to be sold for movement directly to exercise of any authority or the performance of any duties authorized in
slaughter or to a quarantined feedlot or designated pen; or this regulation and shall practice such sanitary procedures so as to min-
imize the risk of physically transmitting the disease to other premises.
Owners and caretakers owning or having charge of cattle shall gather
(C) directly to a quarantined feedlot or designated pen.their cattle and furnish necessary labor in drawing blood or milk sam-
ples, vaccinating and identifying animals.

(B) directly to slaughter; or

(5) Prior to expiration of the quarantined pasture applica-
tion for "S" branded heifers, the operator may reapply for renewal of () Requirements for cleaning and disinfecting.
the quarantined pasture designation for the same premises. An on-site
inspection of the premise shall be made by commission or USDA
APHIS, VS personnel prior to granting approval for renewal of the
quarantined pasture pursuant to requirements of paragraphs (1) and
of this subsection.

(1) Dairy. When reactors are disclosed in cattle which use

the same facilities daily, those facilities will be cleaned and disinfected
der the supervision of Approved Personnel upon removal of infected
imals.

(2) Beef. As determined by Approved Personnel under in-

(6) An applicant denied approval may reapply any time dividual herd plan following removal of reactor animals.

upon a substantial change in circumstances.

(u) Requirements on dealer recordkeeping. Any dealer must
0rI‘[?]aintain records of cattle that are parturient or postparturient or 18
Knonths of age or older. Such records shall show the buyer’s and seller’s

approved backtag placed just below the midline and just behind thﬁame and address, county of origin, number of animals, and a descrip-

shoulder of the animal. The check-in documentwill identify each backs, %rzjglf i?iaeﬁt[]if?crgtrirﬂ’;S(?Lug!sngasrte;, ak?:ﬁ Clgkt)a? b[)eaecdk’t;ra?;&&ngr'g?é:
tagged animal to the consignor. g, gletag, g,

brand. Records at auctions and commission firms shall show the deliv-
() Requirements for Designated Pens. Cattle exposed to briery vehicle license number. All dealer records must be maintained for

cellosis may be moved into designated pens in feedlots provided they minimum of two years after the date of the transaction.

meet the following requirements.

(q) Market cattle identification. All cattle 18 months of age
and older except steers and spayed heifers which are being moved fr
markets to slaughtering establishments shall be identified by a USD

(v) Brucellosis advisory committees. There may be one or
(1) The designated pens shall be maintained for finish feedmore committees of cattle owners in the state, appointed by the chair-
ing of cattle in dry lot with no provisions for pasturing or grazing. man of the commission, to serve at the pleasure of the Commission, for

) . the purposes of advising the commission on matters pertaining to the
(2) Double cattle-proof fences shall separate the designate, rucellosis program.

pens from the remainder of the feedlot with at least 12 feet of space be-
tween the fences where cattle are not maintained. An alley may satisf§35.3. Requirements for Certified Brucellosis Free Herd of Cattle.
this separation requirement as long as neither food nor water is avail-

able and cattle are not maintained in the alley. (@) Complete and sign herd plan agreement with the Texas An-

imal Health Commission and the United States Department of Agricul-
(3) All parturient and post parturient cattle must be offi- ture, Animal and Plant Health Inspection Service and Veterinary Ser-
cially tested negative for brucellosis within 30 days prior to entry intovices.
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(b) Testing will be on a herd basis including all offspring that and when additional provisions for initial certified brucellosis-free herd
are of an age to be tested. Certified free herd status is for a 12-mon#8tatus required under subsection (d)(1) of this section have been met.
period. Herd retests for quarantine release, and to fulfill the provisions required

(c) Cattle required to be tested. Al cattle, except steers anémder subsection (d)(1) of this section may be conducted concurrently.

spayed heifers, are subject to test requirements at 18 months of age. (5) Movement of cattle into a certified brucellosis-free

(d) Qualifying methods. A herd may qualify by one or more herd.

of the following methods: (A) From certified brucellosis-free herds or class free

states or areas. No test requirements on breeding or dairy cattle orig-

inating from certified brucellosis-free herds or class free states or ar-
(A) Brucellosis Milk Surveillance Test (BMST). A eas. Cattle added to a certified brucellosis-free herd under this provi-

minimum of four consecutive, negative brucellosis milk surveillancesion shall not receive new herd status for sale purposes until they have

tests conducted at not less than 90-day intervals, followed by a neg@assed a 60-120 day post-entry retest.

tive herd blood test conducted within 90 days after the last negative

brucellosis milk surveillance test.

(1) Initial certification.

(B) From Class "A" or "B" states or areas. Cattle re-
quired to be tested from herds not under quarantine must meet all in-
(B) Complete herd blood test. Two consecutive, nega-terstate and intrastate movement requirements and must be retested
tive blood tests of all cattle required to be tested not less than 10 montheegative between 60 and 120 days after being moved. Cattle added to
nor more than 14 months apart. a certified brucellosis-free herd under this provision shall not receive
new herd status for sale purposes until they have passed a 60-120 day

(2) Recertification. For continuous certification, a herdéaoost-entry retest and have been included in an anniversary herd test.

must have a negative herd blood test of all cattle required to be test

conducted within 60 days before the certification anniversary date. If (f) Proof of qualifying as a certified brucellosis herd.

the certification test is conducted within 60 days after the anniversary s . . .

date, the certification period will be 12 months from the anniversary (1) Initially a certificate will be issued.

and not 12 months from the date of the recertifying test. During the (2) Recertification will be done by renewal certificate

interval between the anniversary date and the recertifying test, certifishowing only the certified free herd number, number of animals, and
cation will be suspended. If a herd blood test for recertification is notowner.

conducted within 60 days after the anniversary date, the certificatio
requirements are the same as for initial certificationM®& [BRT]
procedures are not used for recertifying herds.

I%35.4. Entry, Movement, and Change of Ownership.
(@) Requirements for cattle from foreign countries without
comparable brucellosis status that enter and remain in Texas. (Note:
(3) Purchase of a certified free herd. Cattle from foreign countries with comparable brucellosis status would
(A) A negative herd blood test is not required when the enter by meeting the requirements for a state with similar status.)
cattle remain on the premises. A new certificate will be issued in the (1) Permit requirement. Sexually intact cattle must obtain
owner’s name. The anniversary date and the herd number will remaign "E" permit from the Texas Animal Health Commission prior to mov-
the same. ing to a destination in Texas other than direct to slaughter, quarantined
(B) All or part of a certified free herd purchased and feedlot or designated pens. The permit number must be entered on the
moved directly to premises without other cattle may qualify without a!mportation Certificate (VS Form 17-30) and a copy of that certificate
test. A new certification number will be issued. The anniversary datdorwarded to the Commission’s office in Austin immediately following
of the new herd is established by the test date of the herd of origin dfSuance.
by a new herd test of the purchased cattle. (2) Branding requirements.

(e) Qualifying Standards. (A) Sexually intact cattle destined for a quarantined
(1) Herd infection rates. The individual herd must disclose feedlot or desi_gnated pen must b_e "S"-branded prior to or upon arrival
no evidence of infection at the time of initial certification or recertifi- 2t the quarantined feedlot or designated pen.
cation. (A negative blood test and a complete epidemiological investi- (B) Spayed heifers shall beddntified by branding

gation may be used to resolve a suspicious BMST in qualifying a dairyspade branded] prior to entry as specified in §35.1 of this title (relating
herd.) to Definitions).

_ (2) Animal infection rates. The individual animals must (3) Vaccination requirement. Non vaccinated sexually in-
disclose no evidence of infection at the time of initial herd certificationtact female cattle between four and 12 months of age entering for pur-
or recertification. poses other than immediate slaughter or feeding for slaughter in a quar-

(3) Suspects. When suspects are disclosed, an individugintined feedlot or designated pen shall be placed under quarantine on

herd plan shall be developed for the future testing of the suspect(s) arfifiv@l and officially brucellosis vaccinated as outlined in §35.2(m) of
the handling of the herd. this title (relating to General Requirements). The quarantine may be

released after meeting test requirements.
(4) Herd status, if reactors are classified. When one or . ) .
more reactors are disclosed in a certified herd or in a herd under test (4) Testing requirements for bulls entering for purposes
for initial certification, it shall be considered affected and the quaran-o'[her than immediate slaughter or feeding in a quarantined feedlot
tine and retest provisions shall apply. If a retest of a certified herd or of" designated pen. Bulls entering for purposes other than immediate
animals from such a herd reveals only one reactor, the certification stalaughter or feeding in a quarantined feedlot or designated pen shall
tus will be suspended until all provisions for release of quarantine havB€ tested at the port of entry into Texas under the supervision of the
been met. If more than one reactor is disclosed, the herd certification ROt veterinarian, and placed under quarantine and retested 120 to 180

terminated until all provisions for release of quarantine have been megays ?Iﬂe_r atrrlvtal. The quarantine will be released following a negative
rucellosis test.

PROPOSED RULES August 18, 2000 25 TexReg 7975



(5) Testing requirements for females entering for purposeanust be vaccinated at no expense to the state within 14 days after ar-
other than immediate slaughter or feeding in a quarantined feedlot aiving at the premise of destination.

deS|gnated_pen. A_II sexually intact fema!e cattle entering f_or purposes (2) Testing. All non-quarantined cattlbat are parturient
other than immediate slaughter or feeding for slaughter in a quaran- Tad e parturient

tined feedlot or designated pen shall be tested at the port of entry int@r post parturient of that are 18 months of age and over(as evidenced

Texas under the supervision of the port veterinarian, and placed undgy the loss of t_he first pair of temp.orary incisor teeth), except steers
nd spayed heifers entering Texas:

quarantine on arrival and retested for brucellosis in no less than 120
days nor more than 180 days after arrival for release of the quarantine; (A) shall be moved directly from:
however. if the sexudly intact female cattle have not had their first
calf prior to the 120 to 180 day post entry test, the quarantine will not
be released until a second negative test for brucellosis is conducted no (i) a certified free herd; or
sooner than 30 days after the animal has had itsfirst calf and the second (i) acommuter herd as defined in these sections; o
negative test has been confirmed. [The releasing negative test shall net =
be sooner than 30 days after the animal has had its first calf.] (B) Cattle not from class free gates or areas, certified

. . . . brucellosis free herds, or commuter herds shall be "S" branded and

(6) Testing requirements for sexually intact cattle moving

directly to a quarantined feedlot or designated pen. All sexually in-mOVEd directly to a quarantined feedlot, to designated pens, or to

tact cattle destined for feeding for slaughter in a quarantined feedlot osrlaughter, accompanied with an "S" permit, or moved directly from

designated pen must be tested at the port of entry into Texas under tﬁefﬁgn..g.f._ggfr:g etg ansr?(?vsg eé:ilrfg:?tllly t?)pgronig;mief;?ﬁegﬁgfetto
supervision of the port veterinarian. These cattle must be "S"-brande§D : y 10 & qua nan i

) ! . . sighated pens, or to slaughter accompanied with an "S" permit; or
prior to or upon arrival at the quarantined feedlot or designated pen, and

(i) aclass free state or area; o

may move to the quarantined feedlot or designated pen only in sealed (C) rodeo bulls participating in a recognized and orga-
trucks with a VS 1-27 permit issued by a representative of TAHC omized performance group may be moved without meeting other testing
USDA personnel. requirements provided:
(7) Responsibility for costs. All costs of calfhood vaccina- (i) the bulls have been subjected to an official nega-
tion, [testing; and retesting] shall be borne by the owner. tive test for brucellosis within the previous 12 months; and
(b) Requirements for cattle entering Texas from other states. (ii) each bull is individually identified; rd
(1) Vaccination. All female cattle between four and 12 (i)  there is no change of ownership; and

months of age shall be officially vaccinated prior to entry. Exceptions . . . e .
to these vacg(]:ination requiremgnts: P Y P (iv) they are accompanied with an "E" permit; o
(D) shall be tested negative one or more times as de-

(A) Female cattle entering for purposes of shows, falrsscribed in this subparagraph:

and exhibitions ad returning to their original location.

(B) Female cattle moving within commuter herds. (i) cattle from a Class "A" state or area shall:

(C) Spayed heifers. y: or () be tested negative within 30 days prior to en-
(D) Nonvaccinated female cattle between four and 12 b d directly f f f oriai

months of age consigned from an out-of-state farm of origin will be - () be moved directly from a farm of origin to a

: X ; USDA specifically approved livestock market for a negative test prior
accompanied by a waybill to a Texas market, feedlot for feeding forto sale:
slaughter or direct to slaughter. These cattle may be vaccinated at thé '
market at no expense to the state prior to leaving the market and be (i) cattle from a class "B" state or area shall:
moved freely. If these cattle are not vaccinated at the market then they

shall be consigned from the market only to a feedlot for feeding for, () Dbe tested negative within 30 days prior to en-
try, accompanied with an "E" permit, and held under quarantine for a

slaughter or direct to slaughter, accompanied by an "S" permit. Cat- . .
tle from other than Class Free states entering for feeding for sIaught(—ﬂeQaﬂVe retest 45-120 days at a farm, ranch, or feedlot; or

shall also be "F"-branded high on tail-head prior to or upon entering (1) be moved directly from a farm of origin to a
the feedlot. USDA specifically approved livestock market for a negative test and

. held under quarantine for a negative retest 45-120 days after sale to a
(E) Non vaccinated female cattle between four and 12farm, ranch, or feedlot.

months of age consigned from an out-of-state livestock market to a

Texas livestock market, feedlot for feeding for slaughter or direct to (c) Change of ownership within Texas.

Pary nspection, mdvidual dentfication s not required. These cate, () Vaccination. It s recommended that all female catte

mav b . t dat to the state prior to | - th kb?tvv_een four Qnd 12 mo_nt_hs of age belng purc_hz_;lsed or S(_)Id for use in
y Devaccinaled atno expense 1o the state prior fo leaving e Markgl,7ing breeding, or dairying operations be officially vaccinated.

and be moved freely. If these cattle are not vaccinated at the markét 44N9: 9 ying op y

then they shall be consigned from the market only to a feedlot for feed- (2) Testing. All cattle hat are parturient or post parturient

ing for slaughter or direct to slaughter, accompanied by an "S" permitor 18 months of age and older except steers and spayed heifers changing

Cattle from other than Class Free states entering for feeding for slauglownership within Texas shall:

ter shall also be "F"-branded high on tail-head prior to or upon entering

the feedlot.

(A) originate from a certified free herd; or

(B) be tested negative by the seller within 30 days prior

(F) Non vaccinated female cattle between four and 12 .
5) sale; or

months of age moving may enter on a calfhood vaccination permit an
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(C) consigned to a livestock market and tested negative

prior to sale; or

(D) consigned to a slaughter establishment for testing

or blood collection.

(d) Movement to Mexico. All cattle 18 months of age and
older except steers and spayed heifers must be tested negative Witlﬁ
30 days prior to export to Mexico for slaughter. Steers, spayed heifers,
and feedlot finished bulls and heifers are not required to be tested prior

(2) Confirmatory test procedures. The Particle Concentra-
tion Fluorescence Immunoassay (PCFIA) will serve as the confirma-
tory test.

Figure: 4 TAC §835.42(a)(2) (No change.)

(3) Rivanol test. The results of the Rivanol test are to be
Xaluated by the designated brucellosis epidemiologist.
igure: 4 TAC 835.42(a)(3) (No change.)

(b) Semen plasma test. This test is approved for use as a sup-

to export. Test results must be recorded on the Certificate of Veterinarglemental test of boars used for artificial insemination but must be em-

Inspection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005461

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 719-0714

¢ ¢ ¢

SUBCHAPTER B. ERADICATION OF
BRUCELLOSIS IN SWINE
4 TAC 8§835.42

The amendment is proposed under the Texas Agriculture Code,
Chapter 161, 8161.041, entitled "Disease Control", and provide
that "the commission shall protect all livestock, domestic ani-
mals, and domestic fowl from infectious abortion." The commis-
sion may adopt any rules necessary to carry out the purposes
of this subsection, including rules concerning testing, movement,
inspection, and treatment. Section 161.046 authorizes the Com-
mission to promulgate rules in accordance with the Texas Agri-
culture Code. Section 161.058, entitled "Compensation of Live-
stock Owner", provides that the commission may pay an indem-
nity to the owner of livestock exposed to or infected with a dis-
ease if the commission considers it necessary to eradicate the
disease. The commission may adopt rules for the implementa-
tion of this section.

Also, Chapter 163 of the Agriculture Code provides in §163.064
that the commission may provide rules prescribing criteria for
the classification of cattle for the purpose of brucellosis testing.
Section 163.087, entitled "Improper Sale Or Use Of Vaccine Or
Antigen," provides that "a person commits an offense if the per-
son sells or administers a brucellosis antigen or vaccine in vio-
lation of §163.064 of this code." Also, §163.085, entitled "Failure
To Properly Handle Infected Animal," provides that "(a) person
commits an offense if the person knowingly refuses to handle in
accordance with the rules of the commission an animal that the
commission has classified as infected with brucellosis."

No other statutes, articles, or codes are affected by the amend-
ment.

§35.42. Classification of Swine by Blood and Semen Tests.
(@) Tests on blood serum.

ployed with other serological tests. Final classification will be based
on the most reactive test procedure.

(c) Animals testing positive on any blood test performed will
be considered as brucellosis exposed swine and an initial test of the herd
of origin will be conducted within a specified time set by a state-federal
veterinarian upon consultation with the herd owner unless waived by
the designated brucellosis epidemiologist.

(d) When deemed necessary to the establishment of a final
herd diagnosis by the epidemiologist, the purchase of an individual an-
imal with equivocal serological testing resultsis authorized in order to
secure the tissues needed to arrive at a definitive herd diagnosis. The
rate of indemnity shall not exceed the fair market value for an individ-
ua animal. The indemnity is subject to the availability of funds. The
Commission will pay the owner the unreimbursed amount determined
by deducting the salvage value and any applicable federal indemnity
from the appraised value not to exceed $100.00 for each animal classi-
fied under this subsection.

(e) [¢d)] Reclassification. Animals may be reclassified by the
designated epidemiologist when consideration and evaluation of rele-
vant bacteriologic, serologic, or epidemiological evidence justifies the
reclassification.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005462

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 719-0714

¢ ¢ ¢

SUBCHAPTER C. ERADICATION OF
BRUCELLOSIS IN GOATS
4 TAC §835.60 - 35.62

The amendments and new rule are proposed under the Texas
Agriculture Code, Chapter 161, §161.041, entitled "Disease
Control", and provide that "the commission shall protect all
livestock, domestic animals, and domestic fowl from infectious
abortion." The commission may adopt any rules necessary to
carry out the purposes of this subsection, including rules con-
cerning testing, movement, inspection, and treatment. Section
161.046 authorizes the Commission to promulgate rules in
accordance with the Texas Agriculture Code. Section 161.058,
entitled "Compensation of Livestock Owner", provides that the

(1) Standard card test (SCT). Card test results are used {g,mmission may pay an indemnity to the owner of livestock ex-

classify swine as positive or negative. All swine positive to the SCT

should be subjected to confirmatory testing.

posed to or infected with a disease if the commission considers
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it necessary to eradicate the disease. The commission may
adopt rules for the implementation of this section.

Also, Chapter 163 of the Agriculture Code provides in §163.064
that the commission may provide rules prescribing criteria for
the classification of cattle for the purpose of brucellosis testing.
Section 163.087, entitled "Improper Sale Or Use Of Vaccine Or
Antigen," provides that "a person commits an offense if the per-
son sells or administers a brucellosis antigen or vaccine in vio-
lation of §163.064 of this code." Also, §163.085, entitled "Failure
To Properly Handle Infected Animal," provides that "(a) person
commits an offense if the person knowingly refuses to handle in
accordance with the rules of the commission an animal that the
commission has classified as infected with brucellosis."

No other statutes, articles, or codes are affected by the amend-
ments and new rule.

835.60. Definitions.

The following words and terms, when used in this section, shall have ey

ownership or supervision on two or more premises with animal
interchange between the premises. [A- group of dairy goats maintained
on common ground, or two or more groups of dairy goats under
common ownership or supervision geographically separated but which
have an interchange or movement without regard to hedlth status. (A
group is construed to mean one or more animals.)]

(13) High risk herd--A herd that is epidemiologically
judged by a state-federal veterinarian to have a high probability of
having or developing brucdlosis. A high risk need not be located on
the same premise as an infected or adjacent herd.

(14) Hold order--A document restricting movement of a
herd, unit, or individual anima pending the determination of disease
status.

(15) [65)] Individual herd plan--A flerd] disease manage-

ment and testing plan to prevent, control, and eliminate brucellosis in

a herd [é dairy goats).
Negative herd blood test--A test where all themale and

the following meanings, unless the context clearly indicates otherwisdiemale dairy goats over sx months of age located on the premise were

(1) Adjacent herd--A herd of livestock that occupies a
premise that lies within one mile of an affected herd.

(2) Affected herd--A herd in which any animal(s) has been
classified as areactor or suspect and the requirements of the individual
herd plan have not been met.

(3) Approved laboratory--A State or Federal veterinary di-
agnostic laboratory for brucellosis testing that must be approved by
USDA, APHIS, VS and State animal health authorities.

(4) Approved personnel--Texas Animal Health Commis-
sion inspectors and veterinarians, Federal Animal Health technicians
and veterinarians; accredited Texas veterinarians; and others who have
been approved to do those assigned duties as described in these regu-
lations for brucellosis control and eradication.

[(1) BRT--Atest of milk from either asingle animal or sev-
eral animals to determine presence of the brucella organism.}

(5 Brucdlosis--For purposes of thisregulation, brucellosis
is a contagious, infectious disease of cattle, sheep, goats, horses, and
swine caused by Brucella melitensis.

tested and found negative to the blood test.}

sults have failed to indicate the presence of brucellain the milk.}

(16) Official identification--A Veterinary Services or
TAHC approved identification eartag, registration tattoo, or other
approved device that uniquely identifies each individua animal. The
official identification may not be removed from the animal.

(17) Premise--An area defined by the outermost boundary
of land under common ownership or control enclosed by a perimeter
fence of other boundary. A premise may consist of more than one pas-
ture.

[(8) Provisons for rdlease of quarantine-Same as the
provisions for the release of quarantine for bovine brucellosis (see
§352(I9(—Befth|sﬂtle&datmgteeenerall¥eqw¥emen%s)ﬂ
[(9) Quarantine and retest provisions--Provides for the is-
suance of aquarantine when infection is disclosed and for timeframes
for herd teststo rid the herd of infection. These provisions arethe same
as the ones found in the bovine brucellosis regulation.}
(18) [(20)] Reactor--Aimals [Bairy geats| classified as

. (6 . [)] Certified free_herd--AHerd _[he_rd] that is operat- being infected with brucellosis as a result of serological testing or mi-
ing under a signed agreement with the commission and has met the r,

Erobiol | cult f blood, ti ti tions f
quirements of §5.62 [35-61] (d) of this title (relating to Requirements obiological culturing of blood, tissue, secretions, or excretions from
- ) the animal.
for Certified Brucellosis Free Herd of-fry] Goats).

(7) Commission--Texas Animal Health Commission. TAHC or (L}—?D Al,?ig;mté)’ry\//\slfeterlnarlan--A veterinarian employed by

(20) Sheep--Domestic ovine (genus ovis) kept for the pur-
pose of producing milk, mest, or fiber.

(21) [(21)] Suspect--Aimas [Bairy geats| classified as

suspicious of being infected with brucellosis as a result of serological
tests [testing of blood, secretions, or excretions from the animal].

§35.61. @neral Requirements [Requirements for Certified Bruce-
losis Free Herd of Dairy Goats).

Testing of blood.

(8) Epidemiologist--A veterinarian who has received a de-
gree in epidemiology and is employed by the commission or USDA,
APHIS, VS.

(9) Executive director--The chief executive director of the
Texas Anima Health Commissi on appointed by the commissioners and
authorized to act for the commissionersin the absence of the chairman.

(10) Exposed livestock--Animals that are part of an
affected herd or animals that have been in contact with an affected
animal. These animals shall be classified as exposed regardless of any @

blood test results (1) All tests shall be made by approved personnd only as
(11) [(3) Bairy] Goats--Domestic caprine (genus Capra) the basis for compliance with these regulations.

kept fpr the purpose of producingaat, milk or fiber [for human eon- (2) Al tests must be confirmed by an approved laboratory
Sdfmption]. as the basis for compliance with these regulations.

(12)  [(4)] Herd--All animas maintained on a single
premise which are commingled; and al animas under common
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(3) Samples for dl retest purposes will be collected by

livestock as specified in (f) of this section. The quarantine may be

commission or APHIS personne and submitted to an approved

released 30 days after completion of depopulation and any required

laboratory for confirmation testing.

(b) Classification or goats. (Note: this paragraph also pertains
to sheep). Test results shall beinterpreted by State or Federa regulatory
veterinarians. The following are gpproved tests:

(1) Cardtest. The card (buffered Brucella antigen, or BBA
test) may be used to test goats. The 3% (antigen concentration) BBA
test is used as a presumptive or screening test. The 8% (antigen con-
centration) BBA test may be used as a definitive test. Results of the
card test may be used with other test results conducted in the approved
laboratory to ad in the classification of animals.

(20 Manual complement fixation (CF) test.

(A) Interpretation of the manual CF test results.
Figure: 4 TAC §35.61(b)(2)(A)

(B) Interpretation of test result codes. The following
codes are utilized by the laboratory to represent the corresponding test
results:

Figure: 4 TAC §35.61(b)(2)(B)

(3) Standard tube agglutination test (STT) or sandard plate
agglutination test (SPT). Interpretation of STT and SPT tests.
Figure: 4 TAC 835.61(b)(3)

(4) Particle concentration fluorescence immunoassay (PC-
FIA) test. May be used to determine the brucellosis disease status of
livestock when conducted by methods approved by USDA, APHIS,
VS. Interpretation of PCFIA test results.
Figure: 4 TAC 835.61(b)(4)

(5 New tests under research. Laboratory tests approved
by the executive director are authorized to be used in conjunction with
testslisted in this subsection for evaluation of their future usefulnessin

the program.

(c) Reclassfication of reactors. Animalsinitially classified as
reactors may be reclassified provided a complete epidemiological in-
vestigation of the herd is conducted and there is no evidence of field
strain Brucella melitensis infection exposure thereto.

(d) Requirements of aherd test.

(1) Ted digibility-All goats that are one year of age or
older as evidenced by the eruption of their first permanent incisor testh
shall beincluded inthe herd test. Testing requirements for species other
than goats will be specified by the epidemiologist.

(2) Identification requirements. All animalstested shall be
identified with an official identification.

(e) Proceduresin affected herds.

(1) Herds which contain animals classified as suspects
shall be placed under hold order. The suspect or herd shall be retested
as necessary to establish afina diagnosis.

(2) Herds which infection has been diagnosed by a
State/Federal regulatory veterinarian based on culture, serology, or
epidemiologica evidence, with concurrence by the epidemiologist,
will be placed under quarantine. An individual herd plan outlining
procedures to eliminate the disease will be developed by the regulatory
veterinarian in consultation with the epidemiologist and the herd
owner or caretaker and his veterinarian (if requested by the owner).
If a plan cannot be agreed upon, then the plan developed by the
commission shall be final and the owner caretaker will be provided a
copy. The plan shall include provisions for depopulation of exposed

cleaning/disinfecting. The premise shall not be restocked prior to
quarantine release.

(3) An epidemiologica investigation will be performed
following the diagnosis of infection. All exposed livestock, adjacent
and high risk herds shall be placed under hold order and tested one
or more times as deemed necessary by the epidemiologist. Testing
requirements for species other than goats will be specified by the
epidemiologist.

(f) Depopulation with indemnity.

(1) All exposed livestock shall be humanely destroyed and
disposed of on the premise where disclosed or at afacility approved by
the Executive Director.

(2) When it has been determined that an anima has bru-
cellosis or was exposed the Commission may pay indemnity. This is
subject to the availability of funds and this is determined by the unre-
imbursed amount determined by deducting the federal compensation
from the appraised value not to exceed $100.00 for each animal classi-
fied under this subsection for no more than one hundred (100) animals.

(& A herd plan agreement must be completed and signed with
the Texas Animal Health Commission.}

[(b) Brucellosis testing will be on a herd basis including al
offspring that are of an age to be tested. Certified free herd statusisfor
a 12-month period.]

[(e) Al maeand female dairy goats that are part of the herd
and are six months of age or older are required to be tested.}

[(A)Y milkring test (BRT). A minimum of four consecu-
tive, negative milk ring testsconducted at not lessthan 90-day intervals,
followed by a negative herd blood test conducted within 90 days after

tive blood tests of all goatsrequired to betested not lessthan 10 months,
nor more than 14 months apart;}

[(2) recertification. A negative herd blood test of al dairy
goats required to be tested, conducted within 60 days of the anniversary
is conducted within 60 days of the anniversary date, the certification
period will be 12 months from the anniversary and not 12 months from
the date of the recertifying test. If a herd blood test for recertification
is not conducted within 60 days following the anniversary date, then

certification requirements are the same as for initial certification;}
[(38) purchase of acertified free herd:]
dairy goats remain on the premises. A new certificate will be issued
in the owner’s name. The anniversary date and the herd number will
[(B) &l or part of a certified free herd purchased and
moved directly to premises without other goats may qualify without a
test. A new certification number will be issued. The anniversary date
of the new herd is established by the test date of the herd of origin or
by anew herd test of the purchased goats.}

He) Qualifying standards}

PROPOSED RULES August 18, 2000 25 TexReg 7979



ne_e%ideneeeﬂnteeﬁenattheﬁmeeﬂniﬁdeemﬁeaﬁenerreeaﬁﬁ—
cation;]

[(2) animal infection rates. The individual animals must
disclese no evidence of infection at the time of initial herd certification
or recertification;}

[(3) suspects. When suspects are disclosed, an individual
herd plan shall be developed for the future testing of the suspect(s) and
the handling of the herd:]

[(4) herd datus, if reactors are classified. When one or
mere reactors are disclosed in acertified herd or in aherd under test for
and retest provisions shall apply. If aretest of a certified herd, or of
animalsfrom such a herd reveals only one reactor, the certification sta-
tus will be suspended until all provisionsfor release of quarantine have
been met. Hf more than one reactor is disclosed; the herd certification
is terminated until al provisions for release of quarantine have been
met, and when additional provisionsfor initial certified brucellosisfree
herd status required under subsection (d)(1) of this section, concerning
andteiulﬂ#thepmvmensmqw%edandetsabseeﬂen(d}elaeﬁhlssee-
tion, concerning initial certification, may be conducted concurrently;]

[(5) movement of goatsinto acertified brucellosisfree herd
from certified brucellosis free herds. No test requirements on dairy
goats originating from certified brucellosis-free herds. Goats added to
a certified brucdloss free herd under this provision shall not receive
new herd status for sale purposes until they have passed a 60-120 day
postentry retest.}

[(f)y Proof of quaifying as a certified brucdlosisfree herd:]

[(1) initidly acertificate will be issued;]}

[(2) recertification will be done by renewd certificate
showing only the certified free herd number, number of animals, and
owner.}

[{g) Requirements following classification of a dairy goat as
areactor or suspect. Goat herds with animals classified as reactors or
suspects will be quarantined and tested on the same schedule as cattle
{see 835:2(1) of this title {relating to General Reguirements)y}
§35.62. Requirementsfor Certified Brucellosis Free Herd of Goats.

(8 A certified brucellosis free goat agreement must be com-
pleted and signed with the Texas Animal Health Commission.

(b) Brucelosis testing will be on a herd basis. Certified free
herd status is for a 12-month period.

(c) Goats required to be tested--all sexually intact goats are
required to be tested at one year of age or older as evidenced by the
eruption of their first pair of permanent incisor teeth.

(d) Qualifying methods:

(1) Initial certification. Two consecutive, negative blood
tests of al goats required to be tested not |ess than 10 months, nor more
than 14 months apart;

(2) Recertification. For continuous certification, a herd
must have a negative herd test of al goats required to be tested
conducted within 60 days before the certification anniversary date. If
the certification test is conducted within 60 days after the anniversary
date, the certification period will be 12 months from the anniversary
and not 12 months from the date of the recertifying test. During
the interval between the anniversary date and the recertifying test,
certification will be suspended. If a herd test for recertification is not

conducted within 60 days after the anniversary date, the certification
requirements are the same as for initia certification.

(3) Purchase of acertified free herd:

(A) A negative herd blood test is not required when the
goats remain on the premises. A new certificate will be issued in the
owner’'s name. The anniversary date and the herd number will remain
the same;

(B) All or part of a certified free herd purchased and
moved directly to premises without other goats may qualify without a
test. A new certification number will be issued. The anniversary date
of the new herd is established by the test date of the herd of origin or
by anew herd test of the purchased goats.

(e) Quadifying standards:

(1) Herdinfection rates. The individual herd must disclose
no evidence of infection at the time of initia certification or recertifi-
cation;

(2) Animal infection rates. The individua animals must
disclose no evidence of infection at thetime of initial herd certification
or recertification;

(3) Reguirements following classification of agoat asare-
actor or suspect. Goat herds with animals classified as reactors or sus-
pects will be placed under hold order or quarantine and follow require-
ments as outlined in 835.61 of this title (relating to General Require-

ments).

(4) Movement of goatsinto acertified brucellosisfree herd
from certified brucellosis free herds. No test is required on goats orig-
inated from certified brucellosis free herds. Goats added to a certified
brucellosis free herd under this provision shall not receive new herd
status for sale purposes until they have passed a 60-120 day post entry
test.

(f) Proof of qualifying as a certified brucellosis free herd:
(1) Initialy a certificate will be issued.

(2) Recertification will be done by renewd certificate
showing only the certified free herd number, number of animals, and
owner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005463

Gene Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 719-0714

¢ ¢ ¢
CHAPTER 43. TUBERCULOSIS

The Texas Animal Health Commission (commission) proposes
amendments to Chapter 43, Subchapters A & B, concerning the
Eradication of Tuberculosis. This proposal amends Subchapter
A, 843.2, which provides interstate movement requirements for
cattle, and also proposes to amend Subchapter B, §43.12, which
is requirements for entry into Texas for goats.
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The rules are amended to address the tuberculosis conditions
that have been verified in the state of Michigan. The Commission
recently adopted specific entry requirements for animals coming
from all of Michigan in response to the status of the quarantine af-
fecting the whole state. Earlier, the commission had specific en-
try requirements for cattle and goats coming from a specific quar-
antine area in Michigan, as designated in the rules. However, as
tuberculosis was recently discovered in animals outside of the
guarantine zone, the commission recently adopted changes to
the rule by requiring a special entry requirement for cattle and
goats coming from all other areas in Michigan. This requirement
is proposed to be added to reduce the risk of allowing a poten-
tially infected animal to move from Michigan into Texas.

Most recently Michigan has found that tuberculosis is having a
persistent impact on Michigan livestock giving the state of Texas
heightened concern over animals coming to Texas from Michi-
gan. The Commission is proposing new changes to entry re-
quirements in order to protect cattle and goats as well as to es-
tablish new standards for deer from Michigan. These rules pro-
pose to affect all cattle, bison, goats and cervidae from Michigan
and require that an animal originate from a herd that has been
tested, as well as, to require an individual test within sixty days
of entry into Texas. Furthermore, the rule is being amended to
denote that the quarantine zone will also include any other coun-
ties or parts of counties added at a later date.

Mrs. Angela Lucas, Director of Financial Services, Texas An-
imal Health Commission, has determined for the first five-year
period the rules are in effect, there will be no additional fiscal im-
plications for state or local government as a result of enforcing
or administering the rules. The agency currently administers the
tuberculosis program which includes the entry requirements for
animals coming into Texas. The proposed changes will not cre-
ate any additional costs to the agency to administer the program.

Mrs. Lucas also has determined that for each year of the first five
years the rules are in effect, the public benefit anticipated as a
result of enforcing the rules will be clear and concise regulations.
Also, the rule is being proposed in order to protect Texas livestock
from potentially being exposed to tuberculosis from Michigan.

In accordance with Government Code, §2001.022, this agency
has determined that the proposed rule will not impact local
economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. These proposed rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC
859.7, and are, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendments may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758.

SUBCHAPTER A. CATTLE
4 TAC §43.2

The amendment is proposed under the Texas Agriculture Code,
Chapter 161, §161.041 (a) and (b), and §161.046 which autho-
rizes the Commission to promulgate rules in accordance with the
Texas Agriculture Code. Also, 8§161.054 authorizes the commis-
sion to regulate by rule the movement of animals. This is further

supported by §161.081 which authorizes the commission to reg-
ulate the entry of such livestock into Texas from another state.

No other statutes, articles, or codes are affected by the amend-
ment.

843.2. Interstate Movement Requirements.

(a) All dairy and registered beef breeding cattle that are par-
turient or postparturient or 18 months of age or older shall be tested
negative for tuberculosis within six months prior to entry with results
of this test recorded on the certificate of veterinary inspection.

(b) All dairy and registered beef breeding cattle originating
from an accredited tuberculosis free area or herd are exempt from test-
ing requirements in subsection (a) of this section provided the herd
number is stated on the certificate of veterinary inspection. All dairy
and registered beef breeding cattle moving directly from a farm-of-ori-
gin to a USDA-approved market in Texas are exempt from testing re-
quirements provided the animals are held in quarantine pens at the mar-
ket to be sold to slaughter or quarantined feedlot.

(c) All sexually intact cattle, from any foreign country or part
thereof with no recognized comparable Tuberculosis status:

(1) To be held for purposes other than for immediate
slaughter or feeding for slaughter in a quarantined feedlot or desig-
nated pen, must be tested at the port of entry into Texas under the
supervision of the port veterinarian, and shall be under quarantine
on the first premise of destination in Texas pending a negative
tuberculosis test no earlier than 120 days and no later than 180 days
after arrival. The test will be performed at the owner’s expense.

(2) When destined for feeding for slaughter in a quaran-
tined feedlot or designated pen, must be tested at the port-of-entry into
Texas under the supervision of the port veterinarian; moved directly to
the quarantined feedlot or designated pen only in sealed trucks; accom-
panied with a VS 1-27 permitissued by TAHC or USDA personnel; and
"S" branded prior to or upon arrival at the feedlot.

(d) Steers and spayed heifers from Mexico may enter as fol-
lows:

(1) From states that have been determined by the Commis-
sion, acting on the recommendation of the Binational Committee, to
have fully implemented the Eradication Phase of the Mexican Tuber-
culosis Eradication Program (Stage |l States): steers and spayed heifers
must be tested negative for tuberculosis in accordance with the Norma
Oficial Mexicana (NOM) within 60 days prior to entry into the United
States.

(2) From states that have been determined by the Commis-
sion, acting on the recommendation of the Binational Committee, to
have fully implemented the Control/Preparatory Phase of the Mexican
Tuberculosis Eradication Program (Stage | States): steers and spayed
heifers must be tested negative for tuberculosis prior to movement into
a Stage |l State. Upon entry into the Stage |l State, the animals must
be quarantined and have two additional negative tuberculosis tests. The
first test in the Stage Il State must be conducted at least 60 days after
the test in the Stage | State. The second test in the Stage Il State must
be conducted at least 60 days after the first test in the Stage Il State, but
not more than 60 days before moving to the United States border.

(3) From states that have been determined by the Commis-
sion, acting on the recommendation of the Binational Committee, to
have achieved Accredited Free status (Accredited Free States): steers
and spayed heifers may move directly into the state without testing or
further restrictions provided they are moved as a single group, and not
commingled with other cattle prior to arriving at the border.
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(4) From states that are not Stage Il, Stage |, or Accredited () Special entry requirements for cattle and bison originating
Free (Stage O States): Steers and spayed heifers must be tested negédtiom all other areas in Michigan, as provided in subsection (i) of this
for tuberculosis prior to movement into a Stage Il State. Upon entrysection. All gittleand bison [sexually intaet eattle and bison six menths
into a Stage Il State, the animals must be quarantined and have twaf age and older] shall:
additional negative tuberculosis tests. The first test while in the Stage
Il State must be conducted at least 60 days after the test in the Stage O
State. The second test, while in the Stage Il State, must be conducted (2) originate from a herd that had a negative whole herd
at least 90 days after the first test in the Stage Il State, but no more thaest including al animals 12 months and older during the previous 12
60 days before moving to the United States border. months; and

(5) From Accredited Tuberculosis Free herds from Stage [(2) betested negative for tuberculosis within 60 days prior
| or Stage O States: steers and spayed heifers that are moved directtyentry.}
from the herd of origin across the border as a single group and not
commingled with other cattle prior to arriving at the border may ente
as follows:

(1) originate from an accredited herd; or

r (3) betested negative for tuberculosis within 60 days prior
to entry with results of the tests recorded on the certificate of veterinary
inspection.

(A) Steers and spayed heifers originating from a Stage., . o .
| State may move into a Stage Il State without a tuberculosis test an h'lse aglecnocgngirlea%y d(}iﬁg'(jets()tgit\/tvﬁﬁ%r?ﬁgzalemaés gﬁgnéfghetm
enter Texas after meeting the requirements set out in paragraph (1) (g¥ 9 gency’sieg

this subsection. iy to adopt.

(B) Steers and spayed heifers originating from Stage OFiled with the Office of the Secretary of State, on August 7, 2000.
States may move into a Stage Il State without a tuberculosis test anPFzD-ZOOOOS 464
enter Texas after meeting the requirements set out in paragraph (2)

this subsection. 8ene Snelson

General Counsel
(6) All steers and spayed heifers arriving at ports for ex- Texas Animal Health Commission
port from Mexico into the U.S. must be accompanied by a "Certificateg ;est possible date of adoption: September 17, 2000
of Origin” specifying the State in Mexico from which the consignment . ¢ \ther information please call: (512) 719-0714
originated. Additionally, tuberculosis tests required by the State of des- ' '
tination in the U.S. must be listed on the certificate or accompany the ¢ ¢ ¢

certificate.
SUBCHAPTER B. GOATS

(e) In addition to the entry requirements set out in subsections
(c) and (d) of this section, rodeo stock from Mexico shall be tested fodd TAC §43.12
tuberculosis by a U.S. accredited veterinarian or under the supervisithe amendment is proposed under the Texas Aariculture Code
of a USDA/APHIS port veterinarian within 12 months prior to their prop 9 '

utilization as rodeo or roping stock, and retested for tuberculosis every"2Pter 161, 8161.041 (a) and (b), and 8161.046 which autho-
izes the Commission to promulgate rules in accordance with the
12 months thereafter.

Texas Agriculture Code. Also, 8§161.054 authorizes the commis-
(f) Regardless of reproductive status, test history, or Mexicansion to regulate by rule the movement of animals. This is further

State of origin, Holstein and Holstein cross cattle are prohibited fromsupported by 8161.081 which authorizes the commission to reg-

entering Texas. ulate the entry of such livestock into Texas from another state.

(g) All other cattle from foreign countries, foreign states, or No other statutes, articles, or codes are affected by the amend-
areas within foreign countries defined by the Commission, with com-ment.
parable tuberculosis status would enter by meeting the requiremen
for a state with similar status as stated in subsections (a) and (b) of th
section. (@) The following listed in this section are special entry
requirements for goats originating from the TB quarantined area in
Michigan. The quarantined area defined by the Michigan Department
of Agriculture, effective January 1, 1999, includes all premises located
(i) Special entry requirements for cattle and bison originatingin an area bordered by I-75 to the west, M-55 to the south, and
from the TB quarantined area in Michigan. The quarantined area deg-ake Huron and the Straits of Mackinac to the east and north. The
fined by the Michigan Department of Agriculture, effective January 1,quarantined area includes all of the Alcona, Alpena, Montmorency,
1999, includes all premises located in an area bordered by I-75 to th®scoda, and Presque Isle counties, and portions of Cheboygan,
west, M-55 to the south, and Lake Huron and the Straits of Mackinacrawford, losco, Ogemaw, Otsego, and Roscommon courdiasia
to the east and north. The quarantined area includes all of the Alconas any other counties or parts of counties added to the quarantine zone
Alpena, Montmorency, Oscoda, and Presque Isle counties, and portiog the state of Michigan.
of Cheboygan, Crawford, losco, Ogemaw, Otsego, and Roscommon
counties awell as any other counties or parts of counties added to the

543.12. Requirements for Entry Into Texas.

(h) "M"-branding requirements are set out in §41.1 of this title
(relating to Tick Eradication).

(1) All goats shall originate from an accredited herd.

quarantine zone by the state of Michigan. (2) Inaddition, all animals 6 months of age and older shall
(1) All cattle and bison shall originate from an accredited be tested negative for tuberculosis within 60 days prior to entry with
herd results of this test recorded on the certificate of veterinary inspection.

(b) Special entry requirements for goats originating from all

(2) In addition, all animals 6 months of age and older shall h n Michi ided i b > f thi :
be tested negative for tuberculosis within 60 days prior to entry withother areas in Michigan, as provided in subsection (a) of this section.

results of this test recorded on the certificate of veterinary inspectionAll [Sexualy intaet] goats [$x months of age and older] shall:
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(1) originate from an accredited herd; or

(2) originate from a herd that had a negative whole herd
test including all animals 12 months and older during the previous 12
months; and

(3) [(2)] be tested negative for tuberculosis within 60 days

prior to entry wth results of the tests recorded on the certificate of
veterinary inspection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005465

Greg Snelson

General Counsel

Texas Animal Health Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 719-0714

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER AA. COMMISSIONER’S
RULES CONCERNING SPECIAL EDUCATION
SERVICES

The Texas Education Agency (TEA) proposes amendments
to 8889.1001, 89.1011, 89.1015, 89.1035, 89.1055, 89.1065,
89.1075, 89.1090, 89.1095, 89.1121, 89.1125, and 89.1131;
the repeal of 8§89.1020, 89.1025, 89.1030, 89.1040, 89.1045,
89.1050, 89.1060, 89.1070, 89.1085, 89.1105, 89.1151,
89.1155, 89.1160, 89.1165, 89.1170, 89.1175, 89.1180,
89.1185, and 89.1190; and new §889.1040, 89.1045, 89.1047,
89.1049, 89.1050, 89.1056, 89.1060, 89.1070, 89.1076,
89.1085, 89.1096, 89.1150, 89.1151, 89.1165, 89.1170,
89.1180, 89.1185, and 89.1191, concerning special education
services. The sections clarify federal regulations and state
statutes pertaining to delivering special education services to
students with disabilities. The sections also establish defini-
tions, requirements, and procedures related to: interagency
agreements; special education funding; personnel issues; and
resolution of disputes between parents and school districts.

The Individuals with Disabilities Education Act (IDEA) Amend-
ments of 1997, was signed into law in June 1997. The final
federal regulations were published by the United States Depart-
ment of Education, Office of Special Education Programs, in
March 1999. The IDEA Amendments of 1997 contain numer-
ous changes to the federal law pertaining to the education of
students with disabilities. In addition, during the 76th Texas Leg-
islative Session, 1999, several new sections of special education
law were added and other sections were amended. As a result
of the changes to the federal special education law and regula-
tions and state law, 19 TAC Chapter 89, Adaptations for Special
Populations, Subchapter AA, Special Education Services, must

be amended to reflect these changes to ensure school district
compliance with new procedural and reporting requirements.

The most significant issue pertaining to these proposed changes
relates to the proposed amendments to 19 TAC §89.1095 and
proposed new 889.1096, relating to dual enroliment. Section
89.1095, proposed to expire on June 30, 2001, required school
districts to serve students with disabilities placed in private
schools by their parents if the student was dually enrolled in the
school district and private school. The amended federal law
limits the service that schools and states are obligated to provide
to students placed in private schools by their parents. Proposed
new §89.1096, proposed for implementation beginning July 1,
2001, addresses these federal regulations. Also, in order to
conform to new provisions in IDEA and to promote effective and
efficient determination of disputes arising under IDEA, changes
to procedural rules are proposed in new 8889.1150, 89.1151,
89.1165, 89.1170, 89.1180, 89.1185, and 89.1191 pertaining to
due process hearings on students with disabilities. In addition
to the changes in federal law, the Texas Education Code (TEC)
was amended during the legislative session in 1999 to require
the commissioner to adopt rules relating to surrogate and foster
parents and the transfer of assistive technology devices. As
a result of these amendments to state statute, new 19 TAC
§89.1047 and §89.1056 are proposed to reflect legislative intent.

Additional changes include: the restructuring of the age ranges
and graduation requirements in 19 TAC §89.1035 and §89.1070
to more closely align with federal regulation; the restructuring of
the eligible criteria in 19 TAC §89.1040 to more closely align with
federal regulation; the addition of 19 TAC §89.1049 pertaining to
parental rights regarding adult students; and the alignment of
19 TAC 889.1050 with federal statute and regulation pertaining
to discipline and the attendance of the regular teachers at the
admission, review, and dismissal (ARD) committee. Also pro-
posed is the inclusion of requirements from 34 Code of Federal
Regulations (CFR), §§99.30-99.37, in 19 TAC §89.1050(f), relat-
ing to the disclosure of personally identifiable information from
education records specific to transfer students. New language
is also proposed in 19 TAC §89.1050(h)(1) that clarifies that a
district may recess an ARD committee for reasons other than a
disagreement of the parent. The proposed repeal of and new
19 TAC 8§89.1070 provide reorganization of existing language
as well as alignment with federal and state laws. New 19 TAC
§89.1076 is proposed relating to interventions and sanctions. As
aresult of TEC, 830.057, a new subsection (d) is proposed in 19
TAC 8§89.1085, relating to admission to the Texas School for the
Deaf.

Also, 19 TAC 8§89.1105, pertaining to the memorandum of un-
derstanding relating to school-age residents of intermediate care
facilities, is proposed for repeal because the section expired Au-
gust 1997. Current 19 TAC 889.1115, pertaining to residential
care facilities, includes intermediate care facilities. Subsection
(d) of 19 TAC 889.1131, relating to the use of teacher assistants,
also expired August 1997 and is proposed for repeal. Additional
changes to §89.1131 include the addition of the eligibility cat-
egory of deaf-blind to 19 TAC §89.1131 to ensure that appro-
priately certified personnel are in attendance at ARD commit-
tee meetings for students who are deaf-blind. Changes are pro-
posed to other sections in order to reflect amended and new fed-
eral and state regulations and to provide structure and formatting
consistency.

Carol Francois, associate commissioner for education of special
populations, has determined that for the first five-year period the
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sections are in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
sections.

Ms. Francois and Criss Cloudt, associate commissioner for pol-
icy planning and research, have determined that for each year
of the first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be a con-
sistent linkage to the IDEA Amendments of 1997 and its imple-
menting regulations and a specific reference for school districts
to the new federal requirements that provide for the education of
students with disabilities. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the sections as proposed.

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 463-9701. Comments may also be
submitted electronically to rules@tmail.tea.state.tx.us. All re-
quests for a public hearing on the proposed sections submitted
under the Administrative Procedure Act must be received by the
commissioner of education not more than 15 calendar days after
notice of a proposed change in the sections has been published
in the Texas Register.

DIVISION 1. GENERAL PROVISIONS
19 TAC 889.1001

The amendment is proposed under 34 Code of Federal Regu-
lations, §300.600, which outlines the responsibilities of TEA for
all educational programs; and Texas Education Code, §829.001,
29.003, 29.005, 29.015, 30.0015, and 30.057, which authorizes
the commissioner of education to adopt rules related to deliver-
ing special education services.

The amendment implements 34 CFR, §300.600; and Texas Ed-
ucation Code, §829.001, 29.003, 29.005, 29.015, 30.0015, and
30.057.

§89.1001. Scope and Applicability.

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701

¢ ¢ ¢

DIVISION 2. CLARIFICATION OF
PROVISIONS IN FEDERAL REGULATIONS
AND STATE LAW

19 TAC §889.1011, 89.1015, 89.1035, 89.1040, 89.1045,
89.1047, 89.1049, 89.1050, 89.1055, 89.1056, 89.1060,
89.1065, 89.1070, 89.1075, 89.1076, 89.1085, 89.1090,
89.1095, 89.1096

The amendments and new sections are proposed under 34 Code
of Federal Regulations, §300.600, which outlines the responsi-
bilities of TEA for all educational programs; and Texas Education
Code, §829.001, 29.003, 29.005, 29.015, 30.0015, and 30.057,
which authorizes the commissioner of education to adopt rules
related to delivering special education services.

The amendment implements 34 CFR, §300.600; and Texas Ed-
ucation Code, §829.001, 29.003, 29.005, 29.015, 30.0015, and
30.057.

§89.1011. Referral for @l and Individual Initial Evaluation [Eem-
prehensive Assessment].

Referral of students for full and individua initial evaluation for pos-

sible special education services shall be a part of the district’s overall,
regular education referral or screening system. Prior to referral, stu-
dents experiencing difficulty in the regular classroom should be con-
sidered for all support services available to all students, such as tuto-
rial, remedial, compensatory, and other services. This referral for a
full and individua initial evaluation [assessment] may be initiated by
school personnel, the student’s parents or legal guardian, or another
person involved in the education or care of the student.

(@) Special education services shall be provided to eligible stu- i . )
dents in accordance with all applicable federal law and regulationss89-1015. Time Line for All Notices. _
state statutes, rules of the State Board of Education (SBOE) and comReasonable time” required for the written notice to parents under 34
missioner of education, and the State Plan Under Part B of the IndivigCode of Federal Regulations (CFRE08.503 [8300:504], is defined

uals with Disabilities Education Act (IDEA).

as at leastive school days, unless the parents agree otherwise.

(b) Education programs, under the direction and control of the§889.1035.  Age Ranges for Student Eligibility.

Texas Youth Commission, Texas School for the Blind and Visually Im-

(@) Pursuant to state and federal law, services provided in ac-

paired, Texas School for the Deaf, and schools within the Texas Decordance with this subchapter shall be available to all eligible students
partment of Criminal Justice shall comply with state and federal laweges 3-21. Services will be made available to digible students on their
and regulations concerning the delivery of special education and rehird birthday. Gaduation with aregular high school diploma pursuant
lated services to eligible students and shall be monitored by the Texdg §89.1070 of this title (relating to Graduation Requirements) termi-
Education Agency in accordance with the requirements identified imates astudent’s eligibility to receive services in accordance with this

subsection (a) of this section.
(c) A school district having a residentialge and treatment]

facility that is licensed by appropriate state agencies and located withi
the district’s boundaries must provide special education and related s

subchapter. An eligible [A] student receiving special education ser-
vices who is 2 [yeunger than 22] years of age on September 1 of a
school [sehelagti€] year shall be eligible for services through the end
Bf that shool [sehelasti€] year or until graduation ith aregular high

&&hool diploma pursuant to §89.1070 of this title, whichever comes

vices to eligible students residing in the facility if the facility does not g o

have an education program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.
TRD-200005454

(b) In accordance with the Texas Education Code (TEC),
§829.003, 30.002(a), and 30.081, a free, appropriate, public education
shall be available from birth to students with visual or auditory
impairments.

§89.1040. Eligibility Criteria.

(8 Special education services. To be digible to receive spe-
cial education services, astudent must be a"child with adisability," as
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defined in 34 Code of Federa Regulations (CFR), §300.7(a), subject to

be conducted. The evaluation data shall include a description of the

the provisions of 34 CFR, 8300.7(c), the Texas Education Code (TEC),

implications of the hearing loss for the student’s hearing in avariety of

§29.003, and this section. The provisionsin this section specify criteria

circumstances with or without recommended amplification.

to be used in determining whether a student’ s condition meets one or
more of the definitions in federal regulations or in state law.

(b) Eligibility determination. The determination of whether a

(4) Emotional disturbance. A student with an emotional
disturbance is one who has been determined to meet the criteria for
emotional disturbance as stated in 34 CFR, §8300.7(c)(4). The written

student is digible for special education and related services is made by

report of evaluation shall include specific recommendations for behav-

the student’ s admission, review, and dismissal (ARD) committee. Any

ioral supports and interventions.

evaluation or re-evaluation of a student shall be conducted in accor-
dance with 34 CFR, 88300.530-300.536. The multidisciplinary team
that collects or reviews evaluation datain connection with the determi-
nation of a student’s eigibility must include the following:

(1) alicensed specialit in school psychology (LSSP), an

(5 Mental retardation. A student with menta retardation
is one who has been determined to meet the criteriafor mental retarda-
tion as stated in 34 CFR, §300.7(c)(6). In meeting the criteriastated in
34 CFR, §300.7(c)(6), astudent with mental retardation is onewho has
been determined to be functioning at two or more standard deviations

educational diagnostician, or other appropriately certified or licensed

below the mean on individually administered scales of verbal ability,

practitioner with experience and training in the area of the disability,

and either performance or nonverbal ability, and who concurrently ex-

if the disahility category is autism, emotiona disturbance, mental re-

hibits deficits in adaptive behavior.

tardation, multiple disabilities, a heath impairment (if the underlying
condition is attention deficit disorder or attention deficit hyperactivity
disorder), alearning disability, or atraumatic brain injury; or

(2) alicensed or certified professional for a specific eligi-
bility category defined in subsection (c) of this section.
(c) Eligibility definitions.
(1) Autism. A student with autism is one who has been

determined to meet the criteria for autism as stated in 34 CFR,
§300.7(c)(1). Students with pervasive developmental disorders are

(6) Multiple disabilities.

(A) A student with multiple disabilities is one who has
been determined to meet the criteria for multiple disahilities as stated
in 34 CFR, §300.7(c)(7). In meeting the criteria stated in 34 CFR,
§300.7(c)(7), astudent with multiple disabilities is one who has acom-
bination of disabilities defined in this section and who meets dl of the
following conditions:

(i) thestudent’ sdisability isexpected to continuein-
definitely; and

included under this category. The team’s written report of evaluation
shall include specific recommendations for behavioral interventions
and dtrategies.

(2) Dedf-blindness. A student with deaf-blindness is one
who has been determined to meet the criteria for deaf-blindness as
stated in 34 CFR, 8300.7(c)(2). In meeting the criteria stated in 34
CFR, §300.7(c)(2), astudent with deaf-blindness is one who, based on
the evaluations specified in subsections (d) and (m) of this section:

(A) meets the digibility criteria for auditory im-
pairment specified in subsection (c)(3) of this section and visual
impairment specified in subsection (c)(12) of this section;

(B) meetsthe digibility criteriafor a student with a vi-

(ii) the disabilities severely impair performance in
two or more of the following areas:

(1) psychomotor Kills;
(1) self-care Kills;
(111)  communication;

(1V) social and emotional development; or

(V) cognition.

(B) Studentswho have more than one of the disabilities
defined in this section but who do not meet the criteriain subparagraph
(A) of this paragraph shall not be classified or reported as having mul-

sual impairment and has a suspected hearing lossthat cannot be demon-

tiple disabilities.

strated conclusively, but aspeech/language therapist, acertified speech
and language therapist, or a licensed speech language pathologist in-
dicates there is no speech & an age when speech would normally be
expected,

(C) has documented hearing and visual losses that, if

(7) Orthopedic impairment. A student with an orthopedic
impairment is one who has been determined to meet the criteria for
orthopedic impairment as stated in 34 CFR, §300.7(c)(8). The multi-
disciplinary team that collects or reviews evaluation data in connection
with the determination of astudent’ s digibility based on an orthopedic

considered individualy, may not meet the requirements for auditory

impairment must include a licensed physician.

impairment or visua impairment, but the combination of such losses
adversely affects the student’s educational performance; or

(D) has adocumented medical diagnosis of a progres-

(8) Other hedlth impairment. A student with another health
impairment is one who has been determined to meet the criteria for
other hedth impairment as stated in 34 CFR, §300.7(c)(9). Except as

sive medical condition that will result in concomitant hearing and vi-

provided in subsection (b)(1) of this section, the multidisciplinary team

sual losses that, without special education intervention, will adversely

that collects or reviews evaluation data in connection with the deter-

affect the student’s educational performance.

(3) Auditory impairment. A student with an auditory im-
pairment is one who has been determined to meet the criteria for deaf-
ness as stated in 34 CFR, §300.7(c)(3), or for hearing impairment as
stated in 34 CFR, §300.7(c)(5). The evaluation data reviewed by the
multidisciplinary team in connection with the determination of a gu-
dent’ seligibility based on an auditory impai rment must include an oto-
logical examination performed by an otologist or by alicensed medical
doctor, with documentation that an otologist is not reasonably avail-
able. An audiological evaluation by a licensed audiologist shall dso

mination of a student’s digibility based on another health impai rment
must include alicensed physician.

(9) Learning disability.

(A) A student with alearning disability is one who has
been determined by a multidisciplinary team to meet the criteria for
specific learning disability as stated in 34 CFR, 8300.7(c)(10), and in
whom the team has determined whether a severe discrepancy between
achievement and intellectual ability exists in accordance with the pro-
visions in 34 CFR, §8300.540-300.543. A severe discrepancy exists
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when the student’ s assessed intellectual ability is above the mentally

media are appropriate for the student and whether or not there is a

retarded range, but the student’s assessed educational achievement in

need for ongoing evaluation in this area.

areas specified in 34 CFR, §300.541, is more than one sandard devia-
tion below the student’s intellectual ability.

(B) If the multidisciplinary team cannot establish the

(B) A student with a visua impairment is functionally
blind if, based on the preceding evaluations, the student will use tac-
tual media (which includes Braille) as a primary tool for learning to be

existence of asevere discrepancy in accordance with subparagraph (A)

able to communicate in both reading and writing a the same level of

of this paragraph because of the lack of appropriate evaluation instru-

proficiency as other students of comparable ability.

ments, or if the student does not meet the criteriain subparagraph (A)
of this paragraph but the team believes a severe discrepancy exists, the
team must document in itswritten report the areas identified under sub-
paragraph (A) of this paragraph and the basis for determining that the
student hasasevere discrepancy. Thereport shall include astatement of
the degree of the discrepancy between intellectual ability and achieve-

(13) Noncategorical. A student aged 3-9 may be digible
for special education and related services and reported using the term
"noncategorical” if the following criteria are met:

(A) the student has been determined to meet the criteria
for mental retardation, emotional disturbance, a specific learning dis-

ment.

(10) Speech impairment. A student with a speech impair-
ment is one who has been determined to meet the criteria for speech

ability, or autism; or

(B) the student does not appear to meet the independent
criteria for digibility under the categories mental retardation, emo-

or language impairment as stated in 34 CFR, 8§300.7(c)(11). The mul-

tional disturbance, a specific learning disability, or autism; however,

tidisciplinary team that collects or reviews evaluation data in connec-

the evaluation data establish a belief that the student meetsthe eigibil-

tion with the determination of a student’s eligibility based on a speech

ity requirements for one or more of such categories.

impairment must include a certified speech and hearing therapist, a
certified speech and language therapist, or alicensed speech/language
pathologist.

(11) Traumatic brain injury. A student with a traumatic
brain injury is one who has been determined to meet the criteria for
traumatic brain injury as stated in 34 CFR, §300.7(c)(12). The multi-
disciplinary team that collects or reviews evaluation data in connection
with the determination of a student’s dligibility based on a traumatic
brain injury must include a licensed physician, in addition to the li-
censed or certified practitioners specified in subsection (b)(1) of this
section.

(12) Visua impairment.

(A) A student with avisua impairment is one who has
been determined to meet the criteriafor visual impairment as stated in
34 CFR, §300.7(c)(13). The visual loss should be stated in exact mea-
sures of visual field and corrected visual acuity at adistance and at close
range in each eye. The report should also include prognosis whenever
possible. If exact measures cannot be obtained, the eye specialist must
S0 state and provide best estimates. In meeting the criteria stated in 34
CFR, 8§300.7(c)(13), a student with avisual impairment is one who:

(i) hasbeen determined by alicensed ophthalmolo-
gist or optometrist:

(1) to have no vision or to have a serious visual
loss after correction; or

(1) to have a progressive medical condition that
will result in no vision or a serious visual loss after correction.

(i) has been determined by the following evalua-
tions to have aneed for special services:

(1) a functional vision evaluation by a profes-
sional certified in the education of sudents with visual impairments
or a certified orientation and mobility instructor. The eval uation must
include the performance of tasksin avariety of environments requiring
the use of both near and distance vision and recommendations con-
cerning the need for aclinical low vision evaluation and an orientation
and mobility evaluation; and

(1) alearning media assessment by a profes-
sional certified in the education of students with visua impairments.
The learning media assessment must include recommendations
concerning which specific visual, tactual, and/or auditory learning

§89.1045. Rights of Parents to Request Admission, Review, and Dis-
missal (ARD) Committee Meetings.

A parent may request that the school district convene an admission, re-
view, and dismissal (ARD) committee meeting at any mutually agree-
able time to address specific concerns that the parent may have about
his or her child's special education services. The school district must
respond to the parent’s request for an ARD committee meeting within
areasonable period of time by holding the requested meeting, address-
ing and resolving the parent’s concerns through an aternative process,
or reguesting assistance through the Texas Education Agency’s medi-

ation process.
§89.1047. Procedures for Surrogate and Foster Parents.

(@ An individua assigned to act as a surrogate parent for
a student with a disahility, in accordance with 34 Code of Federal
Regulations (CFR), §300.515, relating to surrogate parents, must
comply with the requirements specified in Texas Education Code
(TEC), §29.001(10).

(1) Pursuant to TEC, §29.001(10)(A), an individual as-
signed to act as a surrogate parent must complete atraining program in
which the individua is provided with an explanation of the provisions
of federal and state laws, rules, and regulations relating to:

(A) theidentification of astudent with a disability;

(B) the collection of evaluation and re-evaluation data
relating to a student with a disability;

(C) the admission, review, and dismissa (ARD) com-
mittee process,

(D) the development of an individualized education
program (IEP) and, for a student who is at least 16 years of age, an
individua transition plan (ITP);

(E) the determination of least regtrictive environment;

(F) the implementation of an IEP;

(G) the procedural rights and safeguards available
under 34 CFR, 8§8300.403, 300.500-300.529, 300.560-300.577,
and 300.660-300.662, relating to the issues described in 34 CFR,
§300.504(b); and

(H) the sourcesthat the surrogate parent may contact to
obtain assistance in understanding the provisions of federal and state
laws, rules, and regulations relating to students with disabilities.
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(2) Thetraining program described in subsection (a)(1) of

home which is verified by the PRS or a child-placing agency shall not

this section must be provided in the native language or other mode of

be deemed to have a financial conflict of interest by virtue of serving

communication used by the individual who is to serve as a surrogate

as the foster parent in that home. These homes include, but are not

parent.

(3) The individua assigned to act as a surrogate parent
must complete the training program described in subsection (a)(1) of
this section within 90 calendar days after the effective date of this rule
or thedate of initial assignment as asurrogate parent, whichever comes
later. Once an individual has completed atraining program conducted
or provided by or through the Texas Department of Protective and

limited to, basic, habilitative, primary medical, or therapeutic foster or
foster group homes. In addition, issues concerning quality of care of
the child do not constitute a conflict of interest. Concerns regarding
quality of care of the child should be communicated, and may be
statutorily required to be reported, to PRS.

(d) If aschool district deniesafoster parent theright to serve as
a surrogate parent or parent, the school district must provide the foster

Regulatory Services (PRS), a school district, an education service

parent with written notice of such denial within seven calendar days

center, or any entity that receives federal funds to provide Individuals

after the date on which the decision is made. The written notice shall:

with Disabilities Education Act (IDEA) training to parents, the
individua shall not be required by any school district to complete
additional training in order to continue serving as the student’'s
surrogate parent or to serve as the surrogate parent for other students
with disabilities. School districts may provide ongoing or additional
training to surrogate parents and/or parents; however, a district cannot
deny an individua who has received the training as described in

(1) specify the reason(s) the foster parent is being denied
the right to serve as the surrogate parent or parent (the notice must
specifically explain the interests of the foster parent that conflict with
the interests of his/her child); and

(2) inform the foster parent of his/her right to file a com-
plaint with the Texas Education Agency in accordance with 34 CFR,

subsection (a)(1) of this section from serving as a surrogate parent on

88300.660-300.662, relating to complaint procedures.

the grounds that the individual has not been trained.

(4) A school district shall provide, or arrange for the pro-

§89.1049. Parental Rights Regarding Adult Students.
TheIndividuals with Disabilities Education Act (IDEA) and applicable

vision of, the training program described in subsection (a)(1) of this
section, within 90 calendar days after the effective date of this rule for

federa regulations provide that astate may provide that when a student
with a disability reaches the age of 18, the rights accorded to the stu-

individuals serving as surrogate parents as of the effective date of this
rule. Thereafter, aschoal district should provide or arrange for the pro-

dent’s parent under IDEA, Part B, transfer to the student. Current law
in Texas does not appear to address the transfer of parental rights under

vision of the training program described in subsection (a)(1) prior to
assigning an individual to act as a surrogate parent but no later than 90

IDEA to an adult sudent. Therefore, unless parenta rights have been
terminated by judicial decree, parental rights under IDEA shall remain

calendar days after assignment.

(b) A foster parent may act asaparent of achild with adisabil-
ity, in accordance with 34 CFR, §300.20, relating to the definition of
parent, if he/she complies with the requirements of TEC, §29.015(b),
relating to foster parents, including the completion of the training pro-
gram described in subsection(a)(1) of this section.

(1) The foster parent must complete the training program
described in subsection (8)(1) of this section within 90 calendar days
after the effective date of this rule or the date of initia assignment as
the parent, whichever comes later. Once afoster parent has compl eted
atraining program conducted or provided by the PRS, aschool district,
an education service center, or any entity that receives federal funds to
provide IDEA training to parents, the foster parent shall not be required
by any school district to complete additional training in order to con-
tinue serving as hisher child's surrogate parent or parent or to serve
as the surrogate parent or parent for other students with disabilities.
School districts may provide ongoing or additional training to foster
parents and/or parents, however, a district cannot deny an individual
who has received the training as described in subsection (a)(1) of this
section from serving as the parent on the grounds that the individual
has not been trained.

(2) A school district shall provide, or arrange for the pro-
vision of, the training program described in subsection (a)(1) of this
section, within 90 calendar days after the effective date of this rule for
foster parents who are serving as parents as of the effective date of this
rule. Thereafter, aschoal district should provide or arrange for the pro-
vision of the training program described in subsection (a)(1) prior to
assigning afoster parent to act as aparent but no later than 90 calendar
days after assignment.

(c) Each school district or shared services arrangement shall
develop and implement procedures for conducting an analysis of
whether a foster parent or potentia surrogate parent has an interest
that conflicts with the interests of his’her child. A foster parent in a

with the parent of a student with a disability even after the student is
18 years of age.

§89.1050. The Admission, Review, and Dismissal (ARD) Committee.

(8 Each school district shall establish an admission, review,
and dismissal (ARD) committee for each eligible student with a dis-
ability and for each student for whom afull and individual initial evalu-
ation isconducted pursuant to §89.1011 of thistitle (relating to Referral
for Full and Individua Initial Evaluation). The ARD committee shall
be the individualized education program (IEP) team defined in federal
law and regulations, including, specifically, 34 Code of Federa Regu-
lations (CFR), §300.344. The ARD committee shall be responsible for
all of the functionsfor which the |EP team is responsible under federal
law and regulations and for which the ARD committee is responsible
under state law, including, specifically, the following:

(1) 34 CFR, 88300.340-300.349, and Texas Education
Code (TEC), §29.005 (Individualized Education Program);

(2) 34 CFR, 88300.400-300.402 (relating to placement of
eligible studentsin private schools by a school digtrict);

(3) 34 CFR, §8300.452, 300.455, and 300.456 (relating to
the devel opment and implementation of service plans for eligible stu-
dents in private school who have been designated to receive special
education and related services);

(4) 34 CFR, 88300.520, 300.522, and 300.523, and TEC,
§37.004 (Placement of Students with Disabilities);

(5 34 CFR, 88300.532-300.536 (relating to evauations,
re-evaluations, and determination of digibility);

(6) 34 CFR, 8§8300.550-300.553 (relating to least restric-
tive environment);

(7) TEC, §28.006 (Reading Diagnosis);

(8) TEC, §28.0211 (Satisfactory Performance on Assess-
ment Instruments Required; Accelerated Ingtruction);
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(9) TEC, Chapter 29, Subchapter | (Programs for Students

obtain parental consent before requesting or sending the student’ s spe-

Who Are Deaf or Hard of Hearing);

(10) TEC, §30.002 (Education of Children with Visual Im-
pairments);
(11) TEC, §30.003 (Support of Students Enrolled in the

cial education recordsif the disclosure is conducted in accordance with
34 CFR, §99.31(a)(2) and §99.34. In accordance with TEC, §25.002,
the school district in which the student was previously enrolled shall
furnish the new schooal district with a copy of the student’s records, in-
cluding the child's specid education records, not later than the 30th

Texas School for the Blind and Visually Impaired or Texas School for

calendar day after the student was enrolled in the new school district.

the Dedf);
(12) TEC, 833.081 (Extracurricular Activities);

(13) TEC, Chapter 39, Subchapter B (Assessment of Aca-
demic Skills); and

(14) TEC, §42.151 (Special Education).
(b) For achild from birth through two years of age with visual

(9) All disciplinary actions regarding students with disabili-
ties shall be determined in accordance with 34 CFR, §8300.121 and
300.519-300.529 (relating to disciplinary actions and procedures) and
the TEC, Chapter 37, Subchapter A (Alternative Settings for Behavior

Management).

(h) All members of the ARD committee shall have the oppor-
tunity to participate in a collaborative manner in developing the IEP.

and/or auditory impairments, an individualized family services plan

A decision of the committee concerning required el ements of the IEP

(IFSP) meeting must be held in place of an ARD committee meeting in

shall be made by mutual agreement of the required members if possi-

accordancewith 34 CFR, 88303.340-303.346, and the memorandum of

ble. The committee may agree to an annual IEP or an IEP of shorter

understanding between the Texas Education Agency (TEA) and Texas

duration.

Interagency Council on Early Childhood Intervention.

() Thespecia education teacher or special education provider

(1) When mutual agreement about al required elements of
the IEPis not achieved, the party (the parentsor adult student) who dis-

that participates in the ARD committee meeting in accordance with 34

agrees shall be offered a single opportunity to have the committee re-

CFR, 8300.344(8)(3), must be certified in the child’ s suspected areas of

cessfor aperiod of timenot to exceed ten school days. Thisrecessisnot

disability. When a specific certification is not required to serve certain

required when the student’ s presence on the campus presents a danger

disability categories, then the specia education teacher or special ed-

of physical harm to the student or others or when the student has com-

ucation provider must be qualified to provide the educationa services

mitted an expellable offense or an offense which may lead to a place-

that the child may need. Didtricts should refer to §89.1131 of thistitle

ment in an alternative education program (AEP). The requirements of

(rdating to Qualifications of Special Education, Related Service, and

this subsection (h) do not prohibit the members of the ARD commit-

Paraprofessional Personnel) to ensure that appropriate teachers and/or

tee from recessing an ARD committee meeting for reasons other than

service providers are present and participate at each ARD committee

the failure of the parents and the school district from reaching mutual

mesting.

(d) The ARD committee shal make its decisions regarding
students referred for a full and individual initial evaluation within 30

agreement about dl required dements of an IEP.

(2) During the recess the committee members shall con-
sider alternatives, gather additional data, prepare further documenta-

calendar days from the date of the completion of the written full and

tion, and/or obtain additional resource persons which may assist in en-

individua initial evaluation report. If the 30th day falls during the sum-

abling the ARD committee to reach mutual agreement.

mer and school isnot in session, the ARD committee shall have until the
first day of classesin thefal to finalize deci s ons concerning placement
and the |EP, unless the full and individual initial evaluation indicates
that the student will need extended year services during that summer.

(e) The written report of the ARD committee shall document
the decisions of the committee with respect to issues discussed at the
meeting. The report shall include the date, names, positions, and signa-
tures of the members participating in each meeting in accordance with
34 CFR, §8300.344, 300.345, 300.348, and 300.349. The report shall
also indicate each member’s agreement or disagreement with the com-

(3) Thedate, time, and place for continuing the ARD com-
mittee meeting shall be determined by mutual agreement prior to the
recess.

(4) If aten-day recess is implemented as provided in para-
graph (1) of this subsection and the ARD committee still cannot reach
mutual agreement, the district shall implement the IEP which it hasde-
termined to be gppropriate for the student.

(5 When mutual agreement is not reached, awritten state-
ment of the basisfor the disagreement shall beincluded in the IEP. The

mitte€’ s decisions. In the event TEC, §29.005(d), applies, the district

members who disagree shall be offered the opportunity to write their

shall provide a written or audiotaped copy of the sudent’s IEP, as de-

own statements.

fined in 34 CFR, §300.346 and §8300.347.
(f) For astudent whois new to aschool district, the ARD com-

(6) When adistrict implements an IEP with which the par-
ents disagree or the adult sudent disagrees, the district shall provide

mittee may meet when the student enrolls and the parents verify that the

prior written notice to the parents or adult student as required in 34

student was receiving special education servicesin the previous school

CFR, §300.508.

district, or the previous school district verifies in writing or by tele-
phonethat the ssudent was receiving special education services. Special
education servicesthat are provided prior to receipt of vaid evaluation
data from the previous school district or collection of new evaluation
data are temporary and contingent upon either receipt of valid evalu-
ation data from the previous school district or the collection of new
evaluation data. In any event, an ARD committee meeting must be
held within 30 school days from the date of the student’ s enroliment in
the district to finalize or develop an IEP based on the evaluation data.
The student’ s current and previous school districts are not required to

(7) Parents shall have the right to file a complaint, request
mediation, or request a due process hearing at any point when they
disagree with decisions of the ARD committee.

§89.1055. Content of thendividualized Education Program [Haei-
vidual Educational Plan] (IEP).

(@) The nhdividualized education program [individual educa-

tional plan] (IEP) developed by the admission, review, and dismissal

(ARD) committee for each student with a disability shalimply with
[Fhetude the following information in addition to] the requirements of
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34 Code of Federal Regulations (CFR), §300.346 §300.347, and
Part 300, Appendix A[C:]

[(1) information to alow for determining the student’s €li-

ibility for particination in el ivities]

[(2) a datement addressing nonexemption, modifica-
tion/accommodation, or exemption from some or all of the basic skills
assessment instruments, as appropriate.  Modifications/accommoda-
tion of regular classroom procedures which are provided for students
by the local district as specified in the student’s EP shall be provided
during the testing process in accordance with §101.3 of this title
(relating to Testing Accommodations and Exemptions); and}

[(3) goasand objectives shall be specified if extended year
services are included in the 1EP]

(b) If the ARD committee determines that the student is in
need of extended school year (ESY) services, asdescribed in §89.1065
of thistitle (relating to Extended School Year Services (ESY Services)),
then the |EP must also include goals and objectives for ESY services.

§300.505. If the student has the legal capacity to enter into a contract,
the informed consent may be obtained from the student. Consistent
with 34 CFR, 8300.505(c), informed parental or adult student consent
need not be obtained if the school district can demonstrate that it has
taken reasonabl e measures to obtain that consent, and the sudent’s par-
ent or the adult student has failed to respond. To meet the reasonable
measures requirement, the school district must use procedures consis-
tent with those described in 34 CFR, §300.345(d).

(3) Ifthetransfer isasale, then the sale of the ATD shall be
evidenced by a"Uniform Transfer Agreement” (UTA) which includes

the following:

(A) the names of the transferor and the trans-
feree (which may be any individual or entity identified in TEC,
§30.0015(b));

(B) the date of the transfer;
(C) adescription of the ATD being transferred;
(D) the terms of the transfer (including the transfer of

(c) [(b)] For students with visual impairments, from birth warranties, to the extent applicable); and

through 21 years of age, the IEP or individualized family services
plan (IFSP) shall also meet the requirements of Texas Education Coqﬁe transfero

[(TEC)], §30.002(e).

(d) [fe)] For students with autism/pervasive developmental
disorders, information about the following shall be considered and

when needed, addressed in the IEP:
(1) extended educational programming;

(2) daily schedules reflecting minimal unstructured time;

(3) in-home training or viable alternatives;

(4) prioritized behavioral objectives;

(5) prevocational and vocational needs of students 12 years [©)]

of age or older;
(6) parent training; and
(7) suitable staff-to-students ratio.

(E) the signatures of authorized representatives of both
r and the transferee.

(c) TheTexas Education Agency shall annually disseminateto
school districts the standards for a school district’s transfer of an ATD

pursuant to TEC, §30.0015.
(d) Nothing in this section or in TEC, §30.0015, shall:

(1) alter any existing obligation under federa or state law
to provide ATDs to students with disabilities;

(2) require aschool district to transfer an ATD to any per-
son or entity;

limit aschool district’ sright to sell, lease, loan, or oth-
erwise convey or dispose of property as authorized by federal or state
laws, rules, or regulations; or

(4) authorize any transfer of an ATD that is inconsistent
with any restriction on transferability imposed by the manufacturer or

(&) [€eh] If the ARD committee determines that services are developer of the ATD or gpplicable federal or state laws, rules, or reg-

not needed in one or more of the areas specified in subsed}id)-(7)

ulations.

[(eX1)-(A)] of this section, the IEP must include a statement to that

effect and the basis upon which the determination was made.
§89.1056. Transfer of Assistive Technology Devices.
(8 Unless otherwise specifically defined in this section, the

889.1060. Definitions of Certain Related Services.

In addition to the specific related services defined in 34 Code of Fed-
eral Regulations (CFR), §300.24, related services include interpreting
services for students who are deaf. Interpreting services include inter-

terms used in this section shall have the meanings ascribed to such

preting/transliterating receptively and expressively for personswho are

termsin Texas Education Code (TEC), §30.0015, (Transfer of Assistive

deaf or hard of hearing.

Technology Devices).

(b) A transfer of an assgtive technology device (ATD) pur-
suant to TEC, §30.0015, shall be in accordance with atransfer agree-
ment which incorporates the standards described in TEC, §30.0015(c),
and which includes, specificaly, the following.

(1) Thetransferor and transferee must represent and agree
that the terms of the transfer are based on the fair market value of the
ATD, determined in accordance with generaly accepted accounting
principles.

(2) Theinformed consent of the parent of the student with

§89.1065. ExtendedcBool Year ServicesHSY Services) [(EYS)].

Extended ehool year ESY) services {EY-S)] are defined as individ-
ualized instructional programs beyond the regular school yealifor e
gible students \ith disabilities [whe are enrelled in a school district's
special education program].

(1) The need for BY services [EY-S] must be determined
on an individual student basis by the admission, review, and dismissal
(ARD) committee h accordance with 34 Code of Federa Regulations
(CFR), §300.309, and the provisions of this section. In determining the
need for and in providing ESY services, a school district may not: [:]

a disability for whom the ATD s being transferred must be obtained
before the transfer of an ATD pursuant to TEC, §30.0015. The proce-
dures employed by a school district in obtaining such informed con-
sent shall be consistent with the procedures employed by the district to
obtain parental consent under 34 Code of Federal Regulations (CFR),

(A) limit ESY services to particular categories of dis-

ability; or
(B) unilaterally limit the type, amount, or duration of
ESY services.
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(2) The need for BY services[EY-S] must be documented
from formal and/or informal evaluations provided by the district or the services [EY-S] provided to students for reasons other than those set

(9) Districts are not eligible for reimbursement fo6¥

parents. The documentation shall demonstrate that in one or more criiorth in this section.

ical areas addressed in the curremtividualized education program
[Fndividual educational plan] (IEP) objectives, the student has exhi

regression that cannot be recouped within a reasonahie] [period
of time. Severe or substantial regressiopams [shall mean] that the

p. §89.1070. Graduation Requirements.
ited, or reasonably may be expected to exhibit, severe or substantial

(8 Graduationwitharegular high school diplomaterminatesa
student’ seligibility for special education servicesunder this subchapter
and Part B of the Individuals with Disabilities Education Act (IDEA),

student has been, or will be, unable to maintain one or more acquire2d United States Code, §814.01 et seq. In addition, as provided in

critical skills in [because of] the absence of & services[EY-S].
(3) The reasonableifne] period d time for recoupment

of acquired critical skills shall be determined on the basis of needs
identified in each student’s IEP. If the loss of acquired critical skills

Texas Education Code (TEC), §42.003(a), graduation with a regular
high school diploma terminates a student’ s entitlement to the benefits
of the Foundation School Program.

(b) A student receiving specia education services may gradu-

would be particularly severe or substantial, or if such loss results, oate and be awarded a high school diplomaonly if:

reasonably may be expected to result, in immediate physical harm to

the student or to others, ¥ services [EY-S] may be justified without
consideration of thefftne] period d timefor recoupment of such skills.

In any case, theiftne] period d time for recoupment shall not exceed

eight weeks.

(4) A skill is critical when the loss of that skill results, or

is reasonably expected to result, in any of the followingplanned]

occurrences during the first eight weeks of the next regular school yeag;

(1) the student has satisfactorily completed the minimum
academic credit requirements for graduation gpplicable to students in
regular education, including satisfactory performance on the exit level
assessment instrument; or

(2) the student’s admission, review, and dismissal (ARD)
committee has determined that the student has successfully completed
the student’s individualized education program (IEP), including the
istrict’s minimum credit requirements for students without disabili-

(A) placement in a more restrictive instructional ties. Successful completion of an IEP occurs when one of the follow-

arrangement;

(B) significant loss of skills necessary for the student
to appropriately progress in the general curriculum and appropriately

ing conditions has been met:

(A) full-time employment, based on the student’ s abil-
ities and local employment opportunities, in addition to sufficient self-

advance toward achieving the goals set out in the student’s |EP;
©)

[(B)] significant loss of self-sufficiency in self-help
skill areas as evidenced by an increase in the number of direct service

help skills to enable the student to maintain the employment without
direct and ongoing educational support of the local school district;

(B)

demonstrated mastery of specific employability

staff and/or amount of time required to provide special education oskills and self-help skills which do not require direct ongoing educa-

related services;

(D)

[€S)] loss of access to community-based indepen-

tional support of the local school district; or

(C) accessto serviceswhich are not within the legal re-

dent living skills instruction or an independent living environment pro- sponsibility of public education, or employment or educational options
vided by noneducational sources as a result of regression in skills; orfor which the student has been prepared by the academic program.

(E)

ductive employment as a result of regression in skills.

(5) Ifthe district does not proposeS¥ services[EY-S] for

discussion at the annual review of a student’s IEP, the parent may r

quest that the ARD committee discusSYEservices[EY-S] pursuant to
34 CFR, §300.344 [Code of Federal Regulations (CFR); §300.504 and
8300:505].

(6)

If a student for whom BY services were [EYS

was|considered and rejected loses critical skills because of th

decision not to provide & services[EY-S], and if those skills are not
regained after the reasonablevg] period d time for recoupment, the

[(B)] loss of access to on-the-job training or pro-

(c) When considering graduation under subsection (b)(2) of
this section, the ARD committee shall, when appropriate, seek in writ-
ing and consider written recommendations from appropriate adult ser-
vice agencies and the views of the parent and, when appropriate, the
‘Sudent.

(d) Employability and self-help skills referenced under sub-
section (b)(2) of this section are those skills directly related to the
preparation of students for employment, including general skills nec-
essary to obtain or retain employment.

<
(e) Students with disabilities who are digible to take the exit
level assessment instrument but have not performed satisfactorily are

ARD committee shall reconsider the current IEP if the student’s loss o€ligible for instruction in accordance with the TEC, §39.024.

critical skills interferes withhie implementation of thetadent’s IEP.

(f) A school district may award acertificate, or some other type

(7) For students enrolling in a district during the school of credential, to a student who has not met the requirement of subsec-

year, information btained from the prior school district as well as in-

tion (b) of this section and who is therefore not eligible to graduate

formation collected during the current year may be used to determinand receive a high school diploma. A school district may dlow a stu-

the need for BY services [EY-S].
(8) The provision of BY services [EY-S] is limited to the

educational needs of the student and shall not supplant or limit the r
sponsibility of other public agencies to continue to provide care an
treatment services pursuant to policy or practice, even when those s
vices are similar to, or the same as, the services addressed in the stz

dent’s IEP. No student shall be denie@¥Eservices[EY-S] becauselie

[that] student receives care and treatment services under the auspicg89.1075. General Program Requirements and Local District Proce-

of other agencies.

dent who receives a certificate, or some other type of credential, to par-
ticipate in a graduation ceremony with students receiving high school
diplomas. Receipt of a certificate or other type of credential does not
Yerminate a student’s eligibility for specia education services under
his subchapter and IDEA, Part B, nor does it terminate a student’ s en-
tlement to the benefits of the Foundation School Program under TEC,

§42.003(a).

dures.
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(&) Each school district shall maintain an eligibility folder f (4) required technical assistance from the education service
[en] each student receiving special education services, in addition teenter, paid for by the district;
the gudent’s [student] cumulative record. The eligibility folder must
include, but need not be limited to: copies of referral data; documenta-
tion of notices and consentsyabuation [assessment] reports and sup-
porting data; admission, review, and dismissal (ARD) commitéee r its;
ports [deliberations]; and the sudent’s individualized education pro- . . .

i : (7) required public hearing conducted by the local school

grams (IEPs) [individual educational plan ({EP)]. board of trustees:

(b) For school districts providing special education services to
students with visual impairments, there shall be written procedures
required in the Texas Education Code (TEC), §30.002(c)(10).

[{c) Each school district shall provide parents of students

(5 public release of compliance review findings,

(6) specid invedtigation and/or follow-up verification vis-

(8) assignment of a gpeciad purpose monitor, master, or
aﬁ:‘nanagement team, paid for by the district;

(9) hearing before the commissioner of education or de-

L ol - ) . of the ) signee;
progress on the same timely basis as the reports provided to students (10) reduction in payment or withholding of funds; and/or
 regular ecucation] (11) lowering of the specia education compliance status

() [¢eh] Each school district shall have procedures to ensureand/or the accreditation rating of the district.

that each teacher involved in a student’s instruction has the opportuys, .
nity to provide input and request assistance regarding the implement?r-?_g ;(r)gj;.anEig;igréuigigftﬁghggff%ﬂigmd and Visually

tion of the student’s IEP. These procedures must include a method for

a student’s regular or special education teachers to submit requests for  (a) A student’s admission, review, and dismissa (ARD) com-
further consideration of the student’s IEP or its implementation. In re-mittee may place the student at the Texas School for the Blind and
sponse to this request, the district’s procedures shall include a methodsually Impaired (TSBVI) or the Texas School for the Deaf (TSD)
for the district to determine whether further consideration is necessary accordance with the provisions of 34 Code of Federad Regulations
and whether this consideration will be informal or will require an ARD (CFR), Part 300, the Texas Education Code (TEC), including, specif-
committee meeting. If the district determines that an ARD committegcally, §§30.021, 30.051, and 30.057, and the applicable rules of this
meeting is necessary, the student’s current regular and special eduggbchapter.

tion teachers shall have an opportunity to provide input. The school (b) Intheevent that astudent isplaced by hisor her ARD com-

district shall also ensure that each teacher who provides instruction to. . =
a student with disabilities receives relevant sections of the student!ttea either the TSBVI or the TSD, the student’s "resident school

current IEP, such as goals and objectives, modifications/accommodQiStrict.” as defined in subsection (€) of this section, shall be respon-
tions, and adaptations. sible for assuring that a free gppropriate public education (FAPE) is

provided to the student at the TSBVI or the TSD, as applicable, in ac-

(d) [¢e)] Students with disabilities shall have available an in- cordance with the Individual s with Disabilities Education Act (IDEA),
structional day commensurate with that of students without disabilities20 United States Code (USC), §81400 et seq., 34 CFR, Part 300, state
The ARD committee shall determine the appropriate instructional setstatutes, and rul es of the State Board of Education (SBOE) and the com-
ting and length of day for each student, and these shall be specified iissioner of education. |f representatives of the resident school district

the student’s IEP.

(e) School districts that jointly operate their special education
programs as a shared services arrangement, in accordance with TEC,
§29.007, shall do so in accordance with procedures devel oped by the
Texas Education Agency (TEA).

(f) Schoal districts that contract for services from non-public
day schools shall do so in accordance with 34 Code of Federa Regu-
lations, §300.402, and procedures devel oped by the TEA.

§89.1076.

The Texas Education Agency (TEA) shall establish and implement a
system of interventions and sanctions, in accordance with the Individ-
uas with Disabilities Education Act, 20 USC, 881400 et seqg., Texas
Education Code (TEC), §29.010, and TEC, Chapter 39, as necessary
to ensure compliance with federal and state requirements regarding the

Interventions and Sanctions.

and representatives of the TSBVI or the TSD disagree, as members of
astudent’s ARD committee, with respect to arecommendation by one
or more members of the student’s ARD committee that the student be
evaluated for placement, initially placed, or continued to be placed at
the TSBVI or TSD, as applicable, the representatives of the resident
school district and the TSBVI or TSD, as applicable, may seek resolu-
tion through the mediation procedures adopted by the Texas Education
Agency or through any due process hearing to which theresident school
district or the TSBVI or the TSD are entitled under the IDEA, 20 USC,

§81401, et =q.
(¢) Whenastudent’s ARD committee places the student at the

TSBVI or the TSD, the student’s resident school district shall comply
with the following requirements.

(1) For each student, the resident school district shall list
those servicesin the student’ sindividualized education program (IEP)

implementation of special education and related services. In accor-

which the district cannot appropriately provide in alocal program and

dance with TEC, §39.131(a), the TEA may combine any intervention

which the TSBVI or the TSD can appropriately provide.

and sanction. The system of interventions and sanctions will include,
but not be limited to, the following:

(1) on-site review for failure to meet compliance require-

(2) Thedistrict may make an on-site visit to verify that the
TSBVI or the TSD can and will offer the services listed in the individ-
ud student’s IEP and to ensure that the school offers an appropriate

ments;

(2) required fiscal audit of specific program(s) and/or of the
district, paid for by the district;

(3) required submission of corrective action(s), including
compensatory services, paid for by the district;

educational program for the student.

(3) For each student, the resident school district shall in-
clude in the student’s |EP the criteria and estimated time lines for re-
turning the student to the resident school district.

PROPOSED RULES August 18, 2000 25 TexReg 7991



(d) In addition to the provisions of subsections (8)-(c) of this
section, and as provided in TEC, §30.057, the TSD shall provide ser-
vices in accordance with TEC, §30.051, to any eligible student with
a disability for whom the TSD is an appropriate placement if the stu-
dent has been referred for admission by the sudent’s parent or legal
guardian, a person with lega authority to act in place of the parent or
legal guardian, or the student, if the sudent is age 18 or older, a any
time during the school year if the referring person chooses the TSD as
the gppropriate placement for the sudent rather than placement in the
student’ sresident school district or regional program determined by the
student’s ARD committee. For students placed a the TSD pursuant to
this subsection, the TSD shall be responsible for assuring that a FAPE
is provided to the student at the TSD, in accordance with IDEA, 20
USC, 881401 et seg., 34 CFR, Part 300, state statutes, and rules of the
SBOE and the commissioner of education.

(e) For purposes of this section and §89.1090 of thistitle (re-
lating to Trangportation of Students Placed in aResidential Setting, In-
cluding the Texas School for the Blind and Visually Impaired and the
Texas School for the Deaf), the "resident school district” is the school
district in which the student would be enrolled under TEC, §25.001, if
the student were not placed at the TSBVI or the TSD.

by their parents in private schools once the students have been referred
to the local school district. All state requirements concerning special
education services are applicable to students admitted under the dual
enrollment rule in subsectiog) [(f)] of this section.

(d) [fe)] School districts shall use their established procedures
and forms for the referral of students from private schools.

(e) [(d)] To the maximum extent possible, the district shall use
referral and assessment information from the private schools’ records
in order to avoid unnecessary duplication of effort or services.

(f) [(e)] The district shall provide to private school person-
nel the opportunity to participate in, and provide information for, the
district's ARD committee deliberations when the educational needs of
private school students are being considered.

(9) [(D] If the ARD committee determines that a private
school student is eligible for, and in need of, special education
instruction or related services or both, the parent may choose to enroll
the student full-time in the public school. If the parent does not choose
to do this, the school district shall make the special education services
available only on the basis of dual enrollment. Based on the services
and amount of time needed to provide those services, as set forth in

§89.1090. Transportation of Students Placed in a Residential Settinggach student’s individual educational plan (IEP), when parents choose
Including the Texas School for the Blind and Visually Impaired and theto enroll a child under the dual enrollment provision, the school district

Texas School for the Deaf.
For each student [students] placed in a residential setting/lihe gu-

dent’s [based upon local school district] admission, review, and dis-

shall use one of the following arrangements for dual enroliment:

(1) enroll the student for at least four consecutive hours per
day and count the student eligible for full state average daily attendance

missal (ARD) committee-peommendations], including those students  (ADA), for contact hours based on the instructional arrangement in
placed in the Texas School for the Blind and Visually Impairést T which the student is served, and for full federal funding;

BVI and the Texas School for the Dea$D, the lesident school dis-
trict shall be responsible for transportation at the beginning and end

(2) enroll the student for at least two consecutive hours per

of the term and for regularly scheduled school holidays when studen@@y and count the student eligible for one-half state ADA, for contact

are expected to leave the residential campu® résident school dis-

hours based on the instructional arrangement in which the student is

trict is[Schoel districts are] not responsible for transportation costs for Served, and for full federal funding; or

students placed in residential settings by their parents. Transportation

(3) enroll the student for any amount of time needed less

costs shall not exceed state approved per diem and mileage rates unl@sgn two hours per day and count the student eligible for full federal
excess osts[eharges] can be justified and documented. Transportation funding, but not for state ADA and for contact hours.

shall be arranged using the most cost efficient meanksenV/iihere]

it is necessary for the safety of thudent [ehild], as determined by (h) [te)] The location and procedures for delivery of the in-
the ARD committee, for an adult designated by the ARD committeeStructional or related services or both specified in the IEP shall be de-
to accompany the student, round-trip transportation for that adult shafermined based on the requirements concerning placement in the least
also be provided. Thesident school district and the residential facility restrictive environment and the policies and procedures of the local dis-
shall coordinate to ensure that students are transported safely, incluBfLct:

ing the periods of departure and arrival. [0)

§89.1095. Provision of Services for Students Placedéy [Fheir]
Parents in Private Schools.

(8 This section will expire on June 30, 2001, and shall be su-
perseded by §89.1096 of thistitle (relating to Provision of Services for
Students Placed by their Parents in Private Schools or Facilities), be-
ginning July 1, 2001.

(b) [€8Y] When a student with disabilities who has been placed
by his or her parents directly in a private school or facility is referred to

[(h)] For students served under the provisions of this sec-

tion, the school district shall be responsible for the employment and su-
pervision of the personnel providing the service, providing the needed
instructional materials, and maintaining pupil accounting records. Ma-
terials and services provided shall be equivalent to those provided for
students enrolled only in the public school and shall remain the prop-
erty of the school district.

() [#)] Students placed in a private school by parent choice
shall not be eligible for state funded transportation services. The
school district shall provide special transportation with federal funds

the local school district, the local district shall convene an admissiononly when the ARD committee determines that the condition of the
review, and dismissal (ARD) committee meeting to determine whetheLy ant warrants the service in order for the student to receive the
the district can offer to the student a free, appropriate, public educat'or?nstruction or related service set forth in the IEP

If the district determines that it can, the district is not responsible for
providing educational or related services to the student until such tim889.1096.  Provision of Services for Students Placed by their Parents
as the parents choose to enroll the child in the public school full-timen Private Schools or Facilities.

or request services under the dual enrollment rule in subseg)i¢é)
of this section.

(8 Theprovisions of this section shall be implemented begin-
ning July 1, 2001, and at that time shall supersede §89.1095 of thistitle

(c) [b)] All state requirements concerning referral, assess-(relating to Provision of Services for Students Placed by their Parents
ment, and determination of eligibility are applicable to students placedn Private Schools).
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(b) Except as specifically provided in this section, in accor-
dance with 34 Code of Federal Regulations (CFR), §300.454, no dli-
gible student who has been placed by his or her parent(s) in a private
school or facility has an individual right to receive some or al of the
specia education and related services that the sudent would receive if
he or she were enrolled in a public school district. Except as specifi-
cally set forth in this section, aschool district’ s obligationswith respect
to students placed by their parentsin private schools are governed by
34 CFR, §8300.450-300.462.

(c) When a student with a disability who has been placed by
his or her parents directly in a private school or facility is referred to
the local school district, the local district shall convene an admission,
review, and dismissal (ARD) committee meeting to determine whether
the district can offer the student a free appropriate public education
(FAPE). If the digtrict determines that it can offer a FAPE to the stu-
dent, the district is not responsible for providing educational services
to the student, except as provided in 34 CFR, §8300.450-300.462 or
subsection (d) of this section, until such time as the parents choose to
enroll the student in public school full-time.

(d) Parentsof aneligiblestudent ages 3 or 4 shall havetheright
to "dual enroll" their student in both the public school and the private
school beginning on the student’s third birthday and continuing until
the end of the schoal year in which the sudent turns five, subject to the

following.

(1) Thestudent’'s ARD committee shall develop anindivid-
udized education program (IEP) designed to provide the student with
a FAPE in the least restrictive environment appropriate for the student.

(2) FromthelEP, the parent and the district shall determine
which special education and/or related services will be provided to the
student and the location where those services will be provided, based
on the requirements concerning placement in the least restrictive envi-
ronment set forth in 34 CFR, §8300.550-300.553, and the policies and
procedures of the district.

(3) For students served under the provisions of this subsec-
tion, the school district shall be responsible for the employment and su-
pervision of the personnel providing the service, providing the needed
instructional materials, and maintaining pupil accounting records. Ma-
teriasand services provided shall be consistent with those provided for
students enrolled only in the public school and shall remain the prop-
erty of the school district.

(e) Theschoal district shall provide special transportation with
federa funds only when the ARD committee determines that the con-
dition of the student warrants the service in order for the student to
receive the special education and related services (if any) set forth in
the IEP.

(f) Complaints regarding the implementation of the compo-
nents of the student’s IEP that have been selected by the parent and
the district under subsection (d) of this section may be filed with the
Texas Education Agency under the proceduresin 34 CFR, §8300.660-
300.662. The procedures in 34 CFR, §8300.504-300.515 (relating to
due process hearings) do not apply to complaints regarding the imple-
mentation of the components of the student’s |IEP that have been se-
lected by the parent and the district under subsection (d).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.
TRD-200005455

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701

¢ ¢ ¢

19 TAC §889.1020, 89.1025, 89.1030, 89.1040, 89.1045,
89.1050, 89.1060, 89.1070, 89.1085, 89.1105

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under 34 Code of Federal Regula-
tions, 8300.600, which outlines the responsibilities of TEA for
all educational programs; and Texas Education Code, §829.001,
29.003, 29.005, 29.015, 30.0015, and 30.057, which authorizes
the commissioner of education to adopt rules related to deliver-
ing special education services.

The repeals implement 34 CFR, 8300.600; and Texas Education
Code, §829.001, 29.003, 29.005, 29.015, 30.0015, and 30.057.

889.1020. Written Notice to Parent Before Assessment.

889.1025. Consent for Assessment.

§89.1030. Comprehensive Individual Assessment.

§89.1040. Eligibility Criteria.

889.1045. Notice to Parents for Admission, Review, and Dismissal

(ARD) Committee Meetings.

889.1050. The Admission, Review, and Dismissal (ARD) Committee.
§89.1060. Definitions of Certain Related Services.

§89.1070. Graduation Requirements.

§89.1085. Referral for Texas School for the Blind and Visually Im-
paired and Texas School for the Deaf Services.

§89.1105. Memorandum of Understanding Relating to School-Age
Residents of Intermediate Care Facilities for the Mentally Retarded.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-

ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005456

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701

¢ ¢ ¢

DIVISION4. SPECIAL EDUCATION FUNDING
19 TAC §89.1121, §89.1125

The amendments are proposed under 34 Code of Federal Reg-
ulations, 8300.600, which outlines the responsibilities of TEA for
all educational programs; and Texas Education Code, §829.001,
29.003, and 29.005, which authorizes the commissioner of edu-
cation to adopt rules related to delivering special education ser-
vices.

The amendments implement 34 CFR, §300.600; and Texas Ed-
ucation Code, §8§29.001, 29.003, and 29.005.

889.1121. Distribution of State Funds.
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(@) Procedures for counting the average daily attendanceegular program. Support services shall include, but not be limited
(ADA) of students receiving special education services in variougo, collaborative planning, co-teaching, small group instruction with
instructional settings shall be developed by the commissioner o$pecial and regular education students, direct instruction to special
education and included in the daily register for pupil attendancesducation students, or other support services determined necessary
accounting. by the admission, review, and dismissal (ARD) committee for an

ppropriate program for the student with disabilities. Assignments

distri (b) State sp_eC|a| education fu_nds sha!l be d'Str'bUt.ed. to SChooihay include duties supportive to school operations equivalent to those
istricts on the basis of ADA of full-time equivalents of eligible stu- d .
assigned to regular education personnel.

dents served in accordance with §129.21 of this title (relating to Re-
quirements for Student Attendance Accounting for State Funding Pur- (b) Personnel assigned to provide support services to the reg-
poses). ular education program as stated in subsection (a) of this section may

(c) The special education attendance shall be converted to corl?-e fully funded from special education funds.

tact hours by instructional arrangement and then to full-time equiva- (c) If personnel are assigned to special education on less than
lents. The full-time equivalent for each instructional arrangement isa full-time basis, except as stated in subsection (a) of this section, only
multiplied by the school district's adjusted basic allotment and therthat portion of time for which the personnel are assigned to students
multiplied by the weight for the instructional arrangement as prescribedavith disabilities shall be paid from state special education funds.

in the Texas Education Code (TEC), §42.151(a). Contact hours for any

= - . . d (d) State special education funds may be used for special mate-
one student receiving special education services may not exceed Ssjx . . . .
als, supplies, and equipment which are directly related to the develop-

; f
hours per day or 30 hours per week for funding purposes. The tot : : I : o
contact hours generated per week shall be divided by 30 to determiﬁrbent and implementation ofdividualized education programs [

the full-time equivalents. Special education full-time equivalents genyrdualedueaﬂ—andplans] (IEPs) of students an_d which are not ordinar-

: e ily purchased for the regular classroom. Office and routine classroom

erated shall be deducted from the school district's ADA for purposes . - ; ; ;
of the regular education allotment. s_upplles are not allowable. Speua_ll equipment may |nc_lude instruc-
tional and assistive technology devices, audiovisual equipment, com-

(d) The receipt of special education funds shall be contingenputers for instruction or assessment purposes, and assessment equip-
upon the operation of an approved comprehensive special educatianent only if used directly with students.
program in accordance with state and federal laws and regulations. No (€) State special education funds may be used to contract with
district may divert special education funds for other purposes, with the P y .

. > . ; . consultants to provide staff development, program planning and eval-
exception of administrative costs as defined in Chapter 105, SUbChaFl)fation instructional services, assessments, and related services to stu-
ter B, of this title (relating to Maximum Indirect Cost Allowable on dents With disabilities ’ '

Certain Foundation School Program Allotments). Funds generated by )

full-time equivalents in one instructional arrangement may be spent on (f) State special education funds may be used for transporta-
the overall special education program and are imoitéd [tied] to the tion only to and from residential placements. Prior to using federal
instructional arrangementdi which [they were] generatedtie funds. funds for transportation costs to and from a residential facility, a dis-
The district must maintain separate accountability for the total statérict must use state or local funds based on actual expenses up to the

special education program fund within the general fund. state transportation maximum for private transportation contracts.

(e) A special education fund balance may be carried over to (g) State special education funds may be used to paegip
the next fiscal year Wi [anrd] must be expended on the special educa-education] staff travel to perform servicesmctly related to the edu-
tion program in the subsequent year. State special education carryovesation of digible sudents with disabilities. Funds may also be used to
funds cannot be used for administrative costs. pay travel of staff iincluding administrators, general education teach-
ers, and specia education teachers and service providers) to attend staff

() Students who are at least three, but younger than 22, year(?evelopment meetings for the purpose of improving performance in as-

of age on September 1 of the current scholastic year who participate |ngned positions idectly related to the education of digible students

: S
the re_glo_nal day S(?hOOI program f_or the d_eaf may be coun_ted as part Q\tith disabilities. In no event shall the [Fhe] purpose for attendingugh
the district’'s ADA if they receive instruction from the basic program Staff development mestings [shall net] include time spent in perform-
for at least 50% of the school day. ing functions relating to the operation of professional organizations. |
(g) Students from birth through age two with a visual or audi- accordance with 34 Code of Federal Regulations, §300.382(j), funds
tory impairment or both who are provided services by the district acimay also be used to pay for the joint training of parents and special
cording to an individual family services plan (IFSP) shall be enrollededucation, related services, and general education personnel.
on the district home or regional day school campus and shall be co
sidered eligible for ADA on the same basis as other students receivi
special education services.

nnfhis agency hereby certifies that the proposal has been reviewed
gy legal counsel and found to be within the agency’s legal author-
ity to adopt.
(h) Funding for the mainstream special education instructional
arrangement shall be based on the average daily attendance of the shiled with the Office of the Secretary of State, on August 7, 2000.
dents in the arrangement multiplied by the adjusted basic allotment/adss_»90005457
justed allotment (ABA/AA) and the 1.1 weight. The attendance shaIICriss Cloudt

not be converted to contact hours/full-time equivalents as with the other ) . licv Planni d h
instructional arrangements. Associate Commissioner, Policy Planning and Researc

. . ) Texas Education Agency
§89.1125. Allowable Expenditures of State Special Education Fundss jiest possible date of adoption: September 17, 2000

(a) Persons paid from special education funds shall bgor further information, please call: (512) 463-9701
assigned to instructional or other duties in the special education ¢ ¢ ¢
program and/or to provide support services to the regular education
program in order for students with disabilities to be included in the
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DIVISION 5. SPECIAL EDUCATION AND
RELATED SERVICE PERSONNEL
19 TAC 889.1131

The amendment is proposed under 34 Code of Federal Regu-
lations, §300.600, which outlines the responsibilities of TEA for

school program for the deaf, a sharesvices [serviee] arrangement
[unit] with other school districts, or an ESC. t#&acher who is certi-
fied in the education of studentswith auditory impairments must attend
each ARD committee meeting or |FSP meeting of a student with an au-
ditory impairment, including deaf-blindness. [TFhese teachers must at-
tend ARD committee and IFSP meetings when a student, birth through
21 years of age, with an auditory impairment is being considered.]

all educational programs; and Texas Education Code, §829.001,
29.003, and 29.005, which authorizes the commissioner of edu-
cation to adopt rules related to delivering special education ser-
vices.

The amendment implements 34 CFR, §300.600; and Texas Ed-
ucation Code, §§29.001, 29.003, and 29.005.

§89.1131.
Paraprofessional Personnel.

(6) The following provisions apply to physical education.

(A) Whenthe ARD committee has made thetatimina-
tion [recommendation] and the arrangements are specified in the stu-
dent’s ndividualized education program [individual educational plan]
(IEP), physical education may be provided by the following personnel:

Quallifications of Special Education, Related Service, and (i) special education instructional or related service
personnel who have the necessary skills and knowledge;

(@) All special education and related service personnel shall (i)
be certified, endorsed, or licensed in the area or areas of assignment in
accordance with 34 Code of Federal Regulations (CFB)0.83 and
§300.136 [§300-15 and §300:153]; the Texas Education Code (TEC),
§8§21.002, 21.003, and 29.304; or appropriate state agency credentials.

physical education teachers;
(i)  occupational therapists;
(iv) physical therapists; or

(v) occupational therapy assistants or physical ther-
(b) A teacher who holds a special education certificate or arapy assistants working under supervision in accordance with the stan-

endorsement may be assigned to any level of a basic special educatidards of their profession.

instructional program servindigible students 3-21 years of ages a

defined in §89.1035(a) of thistitle (relating to Age Ranges for Student

Eligibility), in accordance with the limitation of their certification, ex-

cept for the following.

(B) When these services are provided by special edu-
cation personnel, the district must document that they have the neces-
sary skills and knowledge. Documentation may include, but need not
be limited to, inservice records, evidence of attendance at seminars or

(1) Persons assigned to provide speech therapy instruowvorkshops, or transcripts of college courses.
tional services must hold a valid Texas Education Agency (TEA)
certificate in speech and hearing therapy or speech and Iangua%?. stude

therapy, or a valid state license agaech/language [speech language]
pathologist.

(7) Teachers assigned full-time or part-time to instruction
nts from birth through age two with visual impairmenis-,
cluding deaf-blindness, shall be certified in the education of students
with visual impairments. Teachers assigned full-time or part-time to
(2) Teachers holding only a special education endorsemerinstruction of students from birth through age two who are déaf ,
for early childhood education for children with disabilities shall be as-cluding deaf-blindness, shall be certified in education for students who
signed only to programs serving infants through Grade 6. are deaf and severely hard of hearing. Other certifications for serving
othese students shall require prior approval from TEA.

(3) Teachers assigned full-time to teaching students wh
are orthopedically impaired or other health impaired with the teaching (8) Teachers with secondary certification with the generic
station in the home or a hospital shall not be required to hold a spedelivery system may be assigned to teach Grades 6-12 only.
cial education certificate or endorsement as long as the personnel file

contains an official transcript indicating that the teacher has completed,. (c) Paraprofessional personnel may be assigned to work with
4 . jgible students, special education teachers, and related service per-
a three-semester-hour survey course in the education of students wi

disabilities and three semester hours directly related to teaching St&_onnel. Aides may also be assigned to assist students with special ed-

. S ) ; . Ucation transportatiorjpf] serve as a job coachor serve in support
dents with physical impairments or other health impairments. of community-b instruction. Aides paid from state administra-

(4) Teachers certified in the education of students withtive funds may be assigned to the Special Education Resource System
visual impairments must be available to studentthwisual impair- (SERS), the Special Education Management System (SEMS), or other
ments, including deaf-blindness, [who are visually impaired] through  special education clerical or administrative duties.
one of the school district’s instructional options, a shareises (
[service] arrangement{mit] with other school districts, or an education

Interpreting servicesfor students who are deaf shall be pro-
vided by an interpreter who is certified in the appropriate language

service center (ESC). Aeacher who is certified in the education of
students with visual impairments must attend each admission, review,
and dismissal (ARD) committee meeting or individualized family
service plan (IFSP) meseting of a student with a visua impairment,
including deaf-blindness. [Fhese teachers must attend admission;
services plan (IFSP) meetings when a student; birth through 21 years
of age, with avisual impairment is being considered.]

mode(s), if certification in such mode(s) is available. If certification
is available, the interpreter must be certified by the Registry of Inter-
preters for the Deaf or the Texas Commission for the Deaf and Hard of
Hearing, unless the interpreter has been granted an emergency permit
by the commissioner of education to provide interpreting services for
students who are deaf. The commissioner shall consider applications
for the issuance of an emergency permit to provide interpreting ser-
vices for students who are deaf on a case-by-case basis in accordance

(5) Teachers certified in the education of students with au-with requirements set forth in 34 CFR, §300.136, and standards and

ditory impairments must be available to studenishvauditory im-

procedures established by the TEA. In no event will an emergency per-

pairments, including deaf-blindness, [who are auditorially impaired]

mit alow an uncertified interpreter to provide interpreting services for

through one of the school district’s instructional options, a regional daymore than atota of three school years to students who are deaf.
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be assigned to function as a teacher assistant under the following con-
(1) Quadlifications shall include &l of the following:]

HA) high schoel graduate or equivalent}

[(B) 30 semester hours of college credit with some em-
phasison child growth and development or related areas, or aminimum
of three years experience working directly with children or youth (as
appropriate) in instructional or child care faeitities; and}

documented ongoing inservice or other staff devel-
opment activities related to the education of studentswith disabilities]

[(2) Assignment of an aide as a teacher assistant shall be
for the following purposes:}
[A)  providing individualized instruction in an environ-
ment other than the designated supervising teacher’s classroom;]
[(B) reinforcing academic or developmental skills re-
quiring extensive repetition or drill and practice on skills which have
been previoudy taught by the supervising teacher; and}
) assisting students in job training/employment and
community-based instructiona programs.}
[(38) Supervision shal be by a certified special education
teacher who is directly responsible for the implementation of the stu-
dents” |EPs and evaluation of their progress. For teacher assistants op-

erating under paragraph (2)(A) and (B) of this subsection, supervision
shall be for aminimum of one hour per day during student instruction,

in additionto thetime necessary for joint planning and preparation. For
teacher assistants operating under paragraph (2)(C) of this subsection,
supervision shall be for a minimum of one hour per day or five hours

per week}
[(4) Assignment shal bein one of the following:]

A)  homebound:]

[B) hospital cless}

[(C) <elf-contained classes listed in §89.63 of thistitle
(relating to Instructional Arrangements and Settings);]

KD)  off home campus; or}

[(E) vocationa adjustment class]

(e) Orientation and mohility instruction shall be provided by a

professional who holds at least a bachelor’ s degree with amajor in the

field of orientation and mobility instruction and who is certified by the
Association for Education and Rehabilitation of the Blind and Visually

Impaired.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005458

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701

¢ ¢ ¢

DIVISION 6. HEARINGS CONCERNING
STUDENTS WITH DISABILITIES UNDER
THE INDIVIDUALS WITH DISABILITIES
EDUCATION ACT

19 TAC §889.1151, 89.1155, 89.1160, 89.1165, 89.1170,
89.1175, 89.1180, 89.1185, 89.1190

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,

James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under 34 Code of Federal Regula-
tions, 8300.600, which outlines the responsibilities of TEA for
all educational programs; and Texas Education Code, §829.001,
29.003, and 29.005, which authorizes the commissioner of edu-
cation to adopt rules related to delivering special education ser-
vices.

The repeals implement 34 CFR, 8300.600; and Texas Education
Code, §829.001, 29.003, and 29.005.

§89.1151. Purpose.

§89.1155. Definitions.

§89.1160. Applicability.

889.1165. Request for Hearing.

§89.1170. Impartial Hearing Officer.

889.1175. Hearing Rights.

§89.1180. Prehearing Procedures.

§89.1185. Hearing.

§89.1190. Student's Status During Proceedings.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005459

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701

¢ ¢ ¢

DIVISION 7. RESOLUTION OF DISPUTES
BETWEEN PARENTS AND SCHOOL
DISTRICTS

19 TAC §889.1150, 89.1151, 89.1165, 89.1170, 89.1180,
89.1185, 89.1191

The new sections are proposed under 34 Code of Federal Reg-
ulations, 8300.600, which outlines the responsibilities of TEA for
all educational programs; and Texas Education Code, §829.001,
29.003, and 29.005, which authorizes the commissioner of edu-
cation to adopt rules related to delivering special education ser-
vices.

The new sections implement 34 CFR, §300.600; and Texas Ed-
ucation Code, §8§29.001, 29.003, and 29.005.
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889.1150. General Provisions.

(8 Fromtimeto time, disputes may arise between aparent and
aschool district relating to the identification, evaluation, or educational
placement of or the provision of a free appropriate public education
(FAPE), to a student with a disability.

(b) Itisthe policy and intent of the Texas Education Agency
(TEA) to encourage and support the resol ution of any dispute described
in subsection (@) of this section at the lowest level possible and in a
prompt, efficient, and effective manner.

(c) Thepossible optionsfor resolving disputesinclude, but are
not limited to:

(1) mestings of the student’s admission, review, and dis-
missa committee;

(2) mestings or conferences with the student’ s teachers,

(3) mestings or conferences, subject to local school district
policies, with campus administrator(s), the special education director of
thedistrict (or the shared servicesarrangement to which the district may
be a party), the superintendent of the district, or the board of trustees
of the district;

(4) requesting mediation through the TEA in accordance
with the Individual swith Disabilities Education Act (IDEA), 20 United
States Code (USC), 81415(e), and 34 Code of Federa Regulations
(CFR), §300.506;

(5) filing acomplaint with the TEA in accordance with 34
CFR, §8300.600-300.662; or

(6) requesting a due process hearing through the TEA in

form which may be used by a parent to initiate a due process hear-
ing. Theform is available on request from TEA, al regional education
service centers, and all school districts. The form is also available on
TEA's website.

(b) If the request for a due process hearing does not specify
the issues to be heard and the relief requested, the hearing officer shall
require the complaining party to supplement the request, ordly or in
writing, to clarify the issues to be heard at the hearing and the relief
sought by the complaining party.

§89.1170. Impartial Hearing Officer.

(8 Each due process hearing shall be conducted by an impar-
tial hearing officer selected by the Texas Education Agency (TEA).

(b) The hearing officer has the authority to administer oaths;
call and examine witnesses; rule on motions, including discovery and
dispositive mations; determine admissibility of evidence and amend-
ments to pleadings; maintain decorum; schedule and recess the pro-
ceedings from day to day; and make any other orders asjustice requires,
including the application of sanctions as necessary to maintain an or-
derly hearing process.

(c) If the hearing officer is removed, dies, becomes disabled,
or withdraws from an appeal before the completion of duties, the TEA
may designate a substitute hearing officer to complete the performance
of duties without the necessity of repeating any previous proceedings.

§89.1180. Prehearing Procedures.

(8 Promptly upon being assigned to a hearing, the hearing of -
ficer will schedule a prehearing conferenceto be held at atime reason-
ably convenient to the parties to the hearing. The prehearing confer-

accordance with IDEA, 20 USC, 8§1415(f), and 34 CFR, 88300.507-

ence shall be held by telephone unless the hearing officer determines

300.514. Upon the filing of a request for a due process hearing, the

that circumstances require an in-person conference.

parent and the school digtrict shall aso be provided with an opportu-
nity to resolve the dispute through the mediation process established

by TEA.
§89.1151. Due Process Hearings.

(8 A parent or public education agency may initiate a due
process hearing as provided in the Individuals with Disabilities Edu-
cation Act (IDEA), Part B, as amended, 20 United States Code (USC),
881401 et seq., and the gpplicable federa regulations, 34 Code of Fed-
eral Regulations (CFR), §8300.1 et s=q.

(b) The Texas Education (TEA) shall implement a one-tier
system of due process hearings under the IDEA. The proceedings
in due process hearings shall be governed by the provisions of 34
CFR, 88300.507-300.514, and 34 CFR, §300.528, if applicable, and
§§89.1151, 89.1165, 89.1170, 89.1180, 89.1185 and 89.1191 of this

subchapter.

(c) Theissues presented in a due process hearing, and any re-
lief requested, are limited to and may be based only upon facts aleged
to have occurred not more than one year prior to the date that the re-
guest for due process hearing is received by TEA or since the date of
the last admission, review, and dismissal committee meeting of the stu-
dent who is the subject of the hearing, whichever period is longer, but
in no event more than two years prior to the date that the request for
due process hearing is received by TEA.

§89.1165. Reguest for Hearing.
(8 A request for a due process hearing must be in writing and

(b) The hearing officer shal ensure that a written, or, at the
option of either party, an electronic, verbatim record of the prehearing
conference is made.

(c) The purpose of the prehearing conference shall be to con-
sider any of the following:

(1) specifying and smplifying issues,
(2) admitting certain assertions of fact or gtipulations,

(3) establishing any limitation of the number of witnesses
and the time allotted for presenting each party’ s case; and/or

(4) discussing other matters which may aid in simplifying
the proceeding or disposing of mattersin controversy, including settling
matters in dispute.

(d) Promptly upon the conclusion of the prehearing confer-

ence, the hearing officer will issue and deliver to the parties, or their
legal representatives, awritten prehearing order which identifies:

(1) thetime, place, and date of the hearing;
(2) theissuesto beresolved a the hearing;
(3) therelief being sought at the hearing;

(4) the deadline for disclosure of evidence and identifica-
tion of witnesses, which must be at |east five business days prior to the
scheduled date of the hearing (hereinafter referred to asthe "Disclosure
Deadline");

must be filed with the Texas Education Agency, 1701 N. Congress Av-
enue, Austin, Texas 78701. The request for adue process hearing may
befiled by mail, hand-ddlivery, or facsimile and shall be deemed filed
only when actually received by the office responsible for legal services
at the Texas Education Agency (TEA). The TEA hasdeveloped amodel

(5) thedate by which thefinal decision of the hearing offi-
cer shall be issued; and

(6) other information determined to berelevant by the hear-
ing officer.
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(e) No pleadings, other than the request for hearing, are
mandatory, unless ordered by the hearing officer. Any pleadings after

(f) The hearing officer may set reasonable time limits for pre-
senting evidence at the hearing.

the request for a due process hearing shal be filed with the hearing
officer. Copies of dl pleadings shall be sent to all parties of record in
the hearing and to the hearing officer. If a party is represented by an
attorney, al copies shall be sent to the attorney of record. Telephone
facsimile copies may be substituted for copies sent by other means.

(9) Upon request, the hearing officer, a his or her discretion,
may permit testimony to be received by telephone.

(h) Granting of amotion to exclude witnesses from the hearing
room shall be & the hearing officer’s discretion.

An affirmative statement that a copy of the pleading has been sent to
all parties and the hearing officer is sufficient to indicate compliance
with this rule.

(f) Discovery methods shall belimited to those specified in the
Administrative Procedure Act (APA), Texas Government Code, Chap-
ter 2001, and may be further limited by order of the hearing officer.
Upon a party’s request to the hearing officer, the hearing officer may
issue subpoenas and commissions to take depositions under the APA.
Subpoenas and commissions to take depositions shall be issued in the
name of the Texas Education Agency.

(9) On or before the Disclosure Deadline (which must be at
least five business days prior to a scheduled due process hearing), each
party must disclose and provideto al other parties and the hearing offi-
cer copies of al evidence (including, without limitation, al evaluations
completed by that date and recommendations based on those evalua-
tions) which the party intends to use at the hearing. An index of the

(i) Hearings conducted under this subchapter shall be closed
to the public, unless the parent requests that the hearing be open.

(j) Thehearing shall be recorded and transcribed by areporter,
who shall immediately prepare and transmit atranscript of the evidence
to the hearing officer with copies to each of the parties. The hearing
officer shal ingtruct the reporter to delete all personally identifiable
information from the transcription of the hearing.

(k) Filing of post-hearing briefs shall be permitted only upon
order of the hearing officer and only upon afinding by the hearing offi-
cer that the legal issuesinvolved in the hearing are novel or unsettled in
the State of Texas or the Fifth Circuit. Any post-hearing briefs permit-
ted by the hearing officer shall be limited to the legal issues specified
by the hearing officer.

(I) The hearing officer shal issue afinal decision, signed and
dated, no later than 45 days after arequest for hearing is received by

documents disclosed must be included with and accompany the docu-

the Texas Education Agency, unless the deadline for a final decision

ments. Each party must aso includewith the documentsdisclosed alist

has been extended by the hearing officer as provided in subsection (m)

of al witnesses (including their names, addresses, phone numbers, and

of this section. A final decision must be in writing and must include

professions) which the party anticipates calling to testify at the hearing.

findings of fact and conclusions of law separatdly stated. Findings of

(h) A party may request adismissal or nonsuit of adue process
hearing to the same extent that aplaintiff may dismiss or nonsuit a case
under Texas Rules of Civil Procedure, Rule 162. However, if a party
requestsadismissal or nonsuit of adue process hearing after the Discl o-
sure Deadline has passed and, at any time within one year thereafter re-
guests a subsequent due process hearing involving the same or substan-
tially similar issues asthose alleged in the hearing which was dismissed

fact must be based exclusively on the evidence presented at the hearing.
The final decision shall be mailed to each party by the hearing officer.
The hearing officer, at his or her discretion, may render hisor her deci-
sion following the conclusion of the hearing, to be followed by written
findings of fact and written decision.

(m) At therequest of either party, the hearing officer shall in-
clude, in the final decision, specific findings of fact regarding the fol-

or nonsuited, then, absent good cause or unless the parties agree other-

lowing issues:

wise, the Disclosure Deadline for the subsequent due process hearing
shall be the same date as was established for the hearing that was dis-
missed or nonsuited.

§89.1185. Hearing.
(8 The hearing officer shall afford the parties an opportunity

(1) whether the parent or the school district unreasonably
protracted the final resolution of the issues in controversy in the hear-
ing; and

(2) if the parent was represented by an attorney, whether
the parent’s attorney provided the school district the appropriate in-

for hearing after reasonabl e notice of not less than ten days, unless the

formation in the due process complaint in accordance with 34 CFR,

parties agree otherwise.

(b) Each hearing shal be conducted at a time and place that
are reasonably convenient to the parents and child involved.

(c) All persons in attendance shall comport themselves with
the same dignity, courtesy, and respect required by the district courts
of the State of Texas. All argument shall be made to the hearing officer
alone.

(d) Except as modified or limited by the provisions of 34

§300.507(c).

(n) In making afinding regarding the issue described in sub-
section (M)(1) of this section, the hearing officer shall consider the ex-
tent to which each party had notice of, or the opportunity to resolve, the
issues presented at the due process hearing prior to the date on which
the due process hearing was requested. If, after the date on which are-
guest for a due process hearing isfiled, either the parent or the school
district requests that a meeting of the admission, review, and dismissal
(ARD) committee of the student who is the subject of the due process

Code of Federal Regulations (CFR), §8300.507-300.514, 300.521, or

hearing be convened to discuss the issues raised in the request for a

300.528, or the provisions of §§89.1151-89.1191 of this subchapter,

due process hearing, the hearing officer shall dso consider the extent

the Texas Rules of Civil Procedure shall govern the proceedings at

to which each party participated in the ARD committee meeting in a

the hearing and the Texas Rules of Evidence shall govern evidentiary

good faith attempt to resol ve the issug(s) in dispute prior to proceeding

issues.

(e) Before a document may be offered or admitted into evi-
dence, the document must be identified as an exhibit of the party of-

to a due process hearing.

(0) A hearing officer may grant extensions of time for good
cause beyond the 45-day period specified in subsection (1) of this sec-

fering the document. All pages within the exhibit must be numbered,

tion at the request of either party. Any such extension shall be granted

and al personally identifiable information must be redacted from the

to a specific date and shall be stated in writing by the hearing officer to

exhibit.

each of the parties.
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(p) Thedecision issued by the hearing officer is final, except
that any party aggrieved by the findings and decision made by the hear-
ing officer, or the performance thereof by any other party, may bring a
civil action with respect to the issues presented at the due process hear-
ing in any gtate court of competent jurisdiction or in a district court
of the United States, as provided in 20 United States Code (USC),
§1415(i)(2), and 34 CFR, 8300.512. A divil action brought in state or
federal court under 20 USC, §1415(i)(2), and 34 CFR, §300.512, must
be initiated no more than 45 days after the date the hearing officer is-
sued his or her written decision in the due process hearing.

(a) Inaccordance with 34 CFR, §300.514(c), a schoal district
shall implement any decision of the hearing officer that is, at least in
part, adverse to the school district in atimely manner within ten school
days after the date the decision was rendered.

§89.1191. Special Rule for Expedited Due Process Hearings.

An expedited due process hearing reguested by a party under 34 Code
of Federal Regulations (CFR), 8300.528, shall be governed by the same
rules as are gpplicabl e to due process hearings generally, except that the
final decision of the hearing officer must be issued and mailed to each
of the parties no later than 45 days after the date the request for the
expedited hearing is received by the Texas Education Agency, without
exceptions or extensions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005460

Criss Cloudt

Associate Commissioner, Policy Planning and Research
Texas Education Agency

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 463-9701
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TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 405. CLIENT (PATIENT) CARE
SUBCHAPTER D. DETERMINATION

OF MENTAL RETARDATION AND
APPROPRIATENESS FOR ADMISSION
TO MENTAL RETARDATION SERVICES

25 TAC §8405.81 - 405.92

(Editor’s note: The text of the following sections proposed for repeal8405.87.
will not be published. The sections may be examined in the offices &405.88.
the Texas Department of Mental Health and Mental Retardation or in§405.89.

The repeal is part of a comprehensive reorganization of chapters
and subchapters within the department’s portion of the Texas Ad-
ministrative Code in conjunction with the sunset review of agency
rules required by Texas Government Code, §2001.039 (as added
by Senate Bill 178, Section 1.11, 76th Legislature).

The subject matter of the repealed subchapter is addressed in
new 88415.151 - 415.163 of Chapter 415, Subchapter D, con-
cerning diagnostic eligibility for services and supports--mental
retardation priority population and related conditions, which is
proposed contemporaneously in this issue of the Texas Register
for public review and comment.

William R. Campbell, deputy commissioner, Finance and Admin-
istration, has determined that for each year of the first five years
the proposed repeal is in effect, enforcing or administering the
repeal does not have foreseeable implications relating to costs
or revenues of the state or local governments.

Barry Waller, director, Long Term Services and Supports, has
determined that for each year of the first five years the repeal is
in effect, the public benefit is expected to be a comprehensive,
system-wide approach to determining whether an individual is
diagnostically eligible to receive services and supports as part
of the department’s mental retardation priority population or as
a result of having a related condition. It is not anticipated that
the repeal will have an adverse economic effect on small busi-
nesses or micro businesses because the repeal does not result
in additional requirements on them. It is not anticipated that the
proposed repeal will affect a local economy.

Comments concerning this proposal must be submitted in writing
to Linda Logan, director, Policy Development, Texas Department
of Mental Health and Mental Retardation, by mail to P.O. Box
12668, Austin, Texas 78711, or by fax to (512) 206-4750, within
30 days of publication of this notice.

The repeal of the subchapter is proposed under the Texas Health
and Safety Code, §532.015(a), which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking au-
thority, 8591.004 provides the board with authority to adopt rules
implementing the Persons with Mental Retardation Act (PMRA),
§592.002, which requires the board to adopt rules ensuring the
implementation of rights guaranteed in the PMRA, including the
rightto a DMR (8592.018) and the right to an administration hear-
ing to contest the findings of a DMR (§592.019).

Texas Health and Safety Code, §8532.015, 591.004, 592.002,
592.108, 592.019, and Chapter 593, Subchapter A are affected
by the proposed repeal.

8405.81. Purpose.

8405.82. Application.

8405.83. Definitions.

8405.84. Certification of Associate Psychologists by the Department.
8405.85. Determination of Mental Retardation.

8405.86. Admission to Community-Based Services.

General Provisions.

the Texas Register office, Room 245, James Earl Rudder Building, 10%Rissions Eligibility.

Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes the repeal of §§405.81 - 405.92 of
Chapter 405, Subchapter D, concerning determination of mental
retardation and appropriateness for admission to mental retar-
dation services.

8405.90. Report Formats.

8405.91. Distribution.

8405.92. References.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005486

Charles Cooper

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: September 17, 2000

For further information, please call: (512) 206-4516
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CHAPTER 415. PROVIDER CLINICAL
RESPONSIBILITIES

SUBCHAPTER D. DIAGNOSTIC ELIGIBILITY
FOR SERVICES AND SUPPORTS--MENTAL
RETARDATION PRIORITY POPULATION AND
RELATED CONDITIONS

25 TAC §8415.151 - 415.163

The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes new §8415.151 - 415.163 of Chapter
415, Subchapter D, concerning diagnostic eligibility for services
and supports--mental retardation priority population and related
conditions. The new subchapter will replace existing Chapter
405, Subchapter D, concerning determination of mental retar-
dation and appropriateness for admission to mental retardation
services, the repeal of which is proposed contemporaneously for
public review and comment in this issue of the Texas Register.

The new subchapter is part of a comprehensive reorganization of
chapters and subchapters within the department’s portion of the
Texas Administrative Code in conjunction with the sunset review
of agency rules required by Texas Government Code, §2001.039
(as added by Senate Bill 178, §1.11, 76th Legislature).

The new subchapter describes the: criteriaand process to be fol-
lowed by psychologists licensed to practice in Texas, TDMHMR-
certified psychologists, and physicians licensed to practice in
Texas when conducting a determination of mental retardation
(DMR); process to be followed by a mental retardation author-
ity (MRA) when reviewing a DMR conducted by another entity;
process to be followed by an MRA when assessing whether an
individual meets the criteria for a diagnosis of pervasive devel-
opment disorder (PDD) or a related condition; process to be fol-
lowed by an MRA when assessing an individual's service and
support needs; criteria and process to be followed by an MRA
when assessing an individual’'s appropriateness for services in
a state mental retardation facility (state MR facility); and criteria
and process to be followed by the department when designating
an employee of an MRA, state facility, or the department’s Cen-
tral Office as a TDMHMR-certified psychologist.

William R. Campbell, deputy commissioner, Finance and Admin-
istration, has determined that for each year of the first five years
the proposed new subchapter is in effect, enforcing or adminis-
tering the new subchapter does not have foreseeable implica-
tions relating to costs or revenues of the state or local govern-
ments.

Barry Waller, director, Long Term Services and Supports, has
determined that for each year of the first five years the new sub-
chapter is in effect, the public benefit is expected to be a compre-
hensive, system-wide approach to determining whether an indi-
vidual is diagnostically eligible to receive services and supports

as part of the department’s mental retardation priority popula-
tion or as a result of having a related condition. It is not antici-
pated that the new section will have an adverse economic effect
on small businesses or micro businesses because the new sub-
chapter does not place requirements on them. It is not antici-
pated that the proposed new subchapter will affect a local econ-
omy.

Comments concerning this proposal must be submitted in writing
to Linda Logan, Director, Policy Development, Texas Department
of Mental Health and Mental Retardation, by mail to P.O. Box
12668, Austin, Texas 78711, or by fax to (512) 206-4750, within
30 days of publication of this notice.

The new sections are proposed under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking au-
thority, 8591.004 provides the board with authority to adopt rules
implementing the Persons with Mental Retardation Act (PMRA),
§592.002, which requires the board to adopt rules ensuring the
implementation of rights guaranteed in the PMRA, including the
right to a DMR (8592.018) and the right to an administration
hearing to contest the findings of a DMR (8592.019).

Texas Health and Safety Code, §8532.015, 591.004, 592.002,
592.108, 592.019, and Chapter 593, Subchapter A are affected
by the proposed new subchapter.

§415.151. Purpose.

The purpose of this subchapter is to describe the:

(1) criteria and process to be followed by psychologists li-
censed to practice in Texas, TDMHMR-certified psychologists, and
physicians licensed to practice in Texas when conducting a determi-
nation of mental retardation (DMR);

(2) processto be followed by amental retardation authority
(MRA) when reviewing a DMR conducted by ancther entity;

(3) process to be followed by an MRA when assessing
whether an individual meets the criteria for a diagnosis of pervasive
development disorder (PDD) or arelated condition;

(4) process to be followed by an MRA when assessing an
individua’s service and support needs;

(5) criteria and process to be followed by an MRA when
assessing an individua’ s appropriateness for servicesin a state mental
retardation facility (state MR facility); and

(6) criteria and process to be followed by the department
when designating an employee of an MRA, dtate facility, or the depart-
ment’s Central Office asa TDMHMR-certified psychologist.

§415.152. Application.
This subchapter applies to:

(1) mental retardation authorities (MRAS);

(2) psychologists and physicians licensed to practice in
Texas who conduct DMRs;

(3) TDMHMR-certified psychol ogists;
(4) dtate facilities;, and

(5 employees of MRAS, date fecilities, and the depart-
ment’s Central Office who seek certification by the department as
TDMHMR-certified psychologists as described in §415.161 of this
title (relating to TDMHMR-certified Psychologist).

8415.153. Definitions.
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The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context dearly indicates oth-

(D) beanursing facility resident who is eligible for spe-
cialized services for menta retardation or arelated condition pursuant

erwise.

(1) Adaptive behavior--The effectiveness with or degree to
which an individual meets the standards of personal independence and

to §1919(e)(7) of the Socia Security Act;

(E) beachild whoisé€ligible for early childhood inter-
vention (ECI) services provided in accordance with Chapter 621 of this

social responsibility expected of theindividual’ sage and cultural group

title (relating to Early Childhood Intervention Services).

as assessed by a standardized measure.
(2) Community center--A community mental health and

(14) MRA (mental retardation authority)--Consistent with
THSC, §533.035, an entity designated by the commissioner to which

mental retardation center established under the THSC, Chapter 534.

the Texas Mental Health and Menta Retardation Board del egates its

(3) Commissioner--The commissioner of the department.
(4) Department--The Texas Department of Mental Health

authority and responsibility for planning, policy development, coordi-
nation, and resource all ocation, and resource devel opment for and over-
sight of services and supports in one or more local service aress.

and Mental Retardation.
(5) Developmental period--Birth to 18 years of age.

(6) Diagnostic assessment--An_assessment, including a
DMR, conducted to determineif an individua has mental retardation,
a pervasive developmental disorder, or arelated condition.

(7) DMR (determination of mental retardation)--An
assessment conducted as described in §415.155 of this title (relating
to Determination of Mental Retardation (DMR)) by a TDMHMR-cer-
tified psychologist, a psychologist licensed to practice in Texas, or a
physician licensed to practice in Texas to determine if an individual
has mental retardation.

(8) DSM--The American Psychiatric Association’s Diag-
nostic and Satistical Manual of Mental Disorders.

(9) Individua--A person who is the focus of a diagnostic
eligibility assessment or who has been determined to be in the mental
retardation priority population.

(10) IDT (interdisciplinary team)--A group of people as-

(15) Permanency planning--A philosophy and planning
process that focuses on the outcome of family support by facilitating a
permanent living arrangement with the primary feature of an enduring
and nurturing parental relationship.

(16) Pervasive developmental disorder (PDD)--As de-
scribed in the most current edition of the DSM, a severe and pervasive
impairment in the developmental areas of reciproca socid interaction
skills or communication skills, or the presence of stereotyped behav-
iors, interests, and activities manifested during the developmental
period, usually before 10 years of age.

(17) Related condition--As defined in the Code of Federal
Regulations (CFR), Title 42, §435.1009, asevere and chronic disability
that:

(A) isattributable to:

(i) cerebral palsy or epilepsy; or

(i) any other condition, other than mental illness,
found to be dosely related to mental retardation because the condition

sembled by an MRA that assesses the treatment, training, and habili-

resultsin impairment of genera intellectual functioning or adaptive be-

tation needs of an individual and makes recommendations for services

havior similar to that of persons with mental retardation, and requires

and supports. The group typicdly includes:
(A) theindividua,
(B) theindividual’s LAR, if any;

(C) other concerned persons, with the approval of the
individua or LAR; and

(D) mental retardation professionals and paraprofes-
sionals designated by the MRA.

(11) LAR (legdly authorized representative)--A person au-
thorized by law to act on behaf of an individual with regard to a matter
described in this subchapter, and may include a parent, guardian, or
managing conservator of aminor individual, aguardian of an adult in-
dividua, or a personal representative of a deceased individual.

(12) Mental retardation--Consistent with THSC, §591.003,
significantly subaverage general intellectual functioning existing con-
currently with deficits in adaptive behavior and manifested during the
developmental period.

(13) Mentd retardation priority population--Thoseindivid-
uals who meet one or more of the following criteria:

(A) have mental retardation;
(B) have apervasive developmenta disorder (PDD);
(C) have arelated condition and be eligiblefor services

treatment or services similar to those required for those persons with
menta retardation;

(B) ismanifested before the person reaches age 22; and
(C) islikely to continue indefinitely; and

(D) results in substantia functional limitation in three
or more of the following areas of major life activity:

(i) self-care;

(i) understanding and use of language;
(iii)  learning;

(iv) mohbility;

(v) self-direction; and

(vi) capacity for independent living.

(18) Services and supports-Programs and assistance
funded through the department that are provided or contracted for
by an MRA or state MR facility for the mental retardation priority
population. As described in THSC, §593.003, the programs or assis-
tance may include a DMR, interdisciplinary team recommendations,
education, special training, supervision, care, treatment, rehabilitation,
residential care, and counseling, but does not include those services
or programs that have been explicitly delegated by law to other state
agencies.

in a Medicaid program operated by the department;

(19) State fecility--A state school, state hospital, or state
center operated by the department.
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(20) State MR facility (state mental retardation facility)--A
state school or state center operated by the department that provides

(e) The psychologist, TDMHMR-certified psychologist, or
physician who conducts a DMR must:

residential services to persons with mental retardation.

(21) Significantly subaverage genera intellectual function-
ing--Consistent with THSC, §591.003, measured intelligence on stan-
dardized general intelligence tests of two or more standard deviations
(not including standard error of measurement adjustments) below the
age-group mean for the tests used.

(22) TDMHMR-certified psychologist--An employee
of an MRA, date facility, or the department’s Central office who
is certified by the department as described in 8§415.161 of this title

(1) interview theindividual; and

(2) perform a professional assessment that, at a minimum,
includes:

(A) adandardized measure of the individual’s intellec-
tual functioning using the most appropriate test for the characteristics
of the individual;

(B) astandardized measure of theindividual’ s adaptive
behavior level;

(relating to TDMHMR-certified Psychol ogist).
(23) THSC--Texas Health and Safety Code.
8415.154. General Provisions.

(8 Except as described in subsection (c) of this section, an
individual must have been determined to be in the mental retardation
priority population before receiving services and supports.

(b) An MRA or date facility must make appropriate accom-
modati ons when conducting a diagnostic assessment for an individua:

(1) who does not speak English;

(2) for whom English is a second language; or

(3) for whom communication devices and/or techniques
(including sign language) are necessary.

(c) Anindividua may receive the following services and sup-
ports without being in the mental retardation priority population:

(1) emergency services provided in accordance with Texas
Heslth and Safety Code (THSC), §593.027 or §593.0275;

(2) respitecarein aresidential carefacility provided in ac-

(C) areview of evidence supporting the origination of
menta retardation during theindividua’ s devel opmental period, which
should include, as available:

(i) reports concerning the cause of the suspected
menta retardation;

(ii) resultsof several or all previous assessments that
are representative of the individual’ s typica functioning;

(iii)  types of servicesthe individual has received or
is receiving that are indicative of menta retardation;

(iv) reports by other people, including the individ-
ud’s family members and friends; and

(v) educational history and classifications; and

(D) areview of theindividua'’s psychological and psy-
chiatric treatments and diagnoses.

(f) Theinterview and assessment described in subsection (€)
of this section must be conducted using diagnostic techniques adapted
to the individud’s age, cultural background, ethnic origins, language,
and physica or sensory disabilities.

cordance with THSC, §593.028;
(3) in-home and family support services as described in

(9) A previous assessment, socia history, or relevant record
from another entity, including aschool district, public or private agency,

Chapter 401, Subchapter L of thistitle (relating to In-Home and Family

or another psychologist, TDMHMR-certified psychologist, or physi-

Support Program); and

(4) services in a state MR facility ordered in accordance
with Texas Family Code, §55.33 or §55.52.

§415.155. Determination of Mental Retardation (DMR).
(@ Anindividual or the individua’s LAR may make awritten

cian may be used as part of a DMR if the person who conducts the
DMR considers the assessment, social history, or relevant record to be
avalid reflection of theindividua's current level of functioning.

(h) Within 30 days of completing theinterview and assessment
described in subsection (e) of this section, the person who conducted
the DM R must provide the person who requested the DM R with awrit-

request for a DMR to:
(1) the MRA serving the area in which the individual re-

sides;
(2) apsychologist licensed to practice in Texas; or

(3) aphysician licensed to practice in Texas.

(b) Anindividual receiving services from a state facility may

ten report that is dated, signed, and includes the licensure/certification
number of the person who conducted the DMR. Thewritten report must
contain:

(1) background information summarizing the individud'’s:

(A) developmental history, including a description of
the evidence of origination of mental retardation during the individ-
ud’s developmenta period; and

have a DMR conducted by a psychologist employed by or contracting
with that state facility or aTDMHM R-certified psychologist employed
by that state fecility.

() A DMR must be conducted as described in this subsection.

(d) Atan MRA or date facility, the DMR must be conducted
by a

(1) psychologist licensed to practice in Texas who is em-
ployed by or contracting with the MRA or state facility; or

(20 TDMHMR-certified psychologist who is employed by
the MRA or state facility.

(B) psychologicd and psychiatric treatments and diag-

NOSES;

(2) results of current intellectual and adaptive behavior as-
sessments with:

(A) instrument names and scores,
(B) overall intellectual and adaptive behavior levels,

(©) individual scale scores, if available;

(3) anarrative description of:
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(A) test results, including relative strengths and weak-

Nesses;
(B) testing conditions; and

(C) any relevant negative impact on the test results be-
cause of the individua’s:

(i) culturd background;
(ii) primary language;
(iii) communication gyle;

(iv) physical or sensory impairments;

(v) moativation;
(vi) attentiveness; and
(vii) emotiona factors, and

(4) conclusions, diagnoses (to include DSM codes), and
recommendations, including a statement of :

(A) whether the individual meetsthe criteriafor mental

(b) A psychologist who contracts with the MRA to review
DMRs or is employed by the MRA must not review aDMR conducted
by that psychologist outside the psychologist’ s role as a contractor or
employee of the MRA.

(c) If aDMR reviewed as described in subsection (@) of this
section is endorsed by the psychologist or TDMHMR-certified psy-
chologist, the MRA shall:

(1) prepare a report documenting the outcome of the re-

view;

(2) inform the individual or the individua’s LAR oraly
and in writing of the outcome of the review;

(3) assesstheindividual’ s appropriateness for services and
supports as described in 8415.159 this title (relating to Assessment of
Individua’s Need for Services and Supports); and

(4) if servicesin a state MR facility are requested by the
individua or the individual’s LAR, convene an interdisciplinary team
(IDT) asdescribed in §415.160 of thistitle (relating to IDT Assessment
of Whether Individual Can Be Served Most Appropriately in a State

retardation; and

(B) if theindividual does not meet the criteriafor men-
tal retardation, whether individua meets the criteria for PDD or are-

Mental Retardation Facility).

(d) If a DMR reviewed as described in subsection (@) of this
section is not endorsed by the psychologist or TDMHM R-certified psy-

lated condition.

(i) If aDMRisconducted at an MRA or gatefacility, the MRA
or state facility must:

(1) inform the person who applied for the DMR of the right

to an:

(A) additional, independent DMR to be conducted at
the person’s expense if the person questions the validity or results of
the DMR; and

(B) administrative hearing to contest the findings asde-
scribed in Chapter 403, Subchapter N of this title (relating to Admin-
istrative Hearings Arising under the Persons with Mental Retardation
Act); and

(2) document that the personwho applied for the DMR was
informed orally and in writing of these rights.

(j) If aDMR hasbeen ordered by a court for guardianship pro-
ceedings, the person who conducts the DMR:

(1) should submit the written findings and recommenda-
tions as specified in the court’s order; and

(2) may submit acurrent capacity assessment of the indi-
vidual conducted as described in §411.61 of thistitle (relating to Mem-
orandum of Understanding Concerning Capacity Assessment for Sdlf
Care and Financial Management).

(k)  An MRA must charge for a DMR in accordance with the
provisions of Chapter 403, Subchapter B of thistitle (related to Charges
for Community-based Services).

8415.156. Review and Endorsement of a DMR.

(8 If anindividua has been determined to have mental retar-
dation by aperson who is not employed by or contracting withan MRA

chologist, the MRA shall:
(1) prepare a report documenting the outcome of the re-
view; and

(2) inform the individual or the individua’s LAR oraly
and in writing of the:

(A) outcome of the review; and

(B) opportunity to have the MRA conduct aDMR &t no
expense to the individual or the individual’s LAR.

(e) Thewritten report documenting the outcome of the review
must be provided to the individua or the individual’s LAR within 30
calendar days after the review is completed.

§415.157. Pervasive Developmental Disorder (PDD).

(@ If an individua requesting services and supports or
for whom services and supports are requested is determined not to
have menta retardation, information from the DMR may be used to
diagnose the individua as having a pervasive development disorder
(PDD) by a psychologist employed by or contracting with an MRA
or a TDMHMR-certified psychologist using criteria from the current
edition of the DSM.

(b) At aminimum, adiagnosis of PDD must be based on:

(1) theindividual exhibiting severe and pervasive impair-
ment in the developmental areas of:

(A) reciproca socid interaction skills;
(B) communication skills; or
(C) stereotyped behaviors, interests, and activities,

(2) qualitative impairments that define these conditions
which are distinctly different relative to theindividua’s developmental

at which theindividual or theindividua’s LAR seeks services and sup-

age or mental age; and

ports, the DMR must be reviewed by a
(1) psychologist employed by or contracting with that

(3) evidence of onset before 10 years of age which will in-
clude, as available:

MRA; or
(20 TDMHMR-certified psychologist employed by that

(A) results of previous assessments that are representa-
tive of the individual’s typica functioning;

MRA.
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(B) types of services the individua has received or is
receiving which are indicative of aPDD; and

(C) reports by other people, including the individual’s
family members and friends, that indicate a developmental history of a
PDD.

(c) If anindividual has been diagnosed as having PDD by per-
son who is not employed by or contracting with the MRA at which the
individua or theindividua’s LAR seeks services and supports, the di-
agnosis must be reviewed by a

(1) psychologist employed by or contracting with that
MRA; or

(20 TDMHMR-certified psychologist employed by that

MRA.

(d) A psychologist who contracts with the MRA to review di-
agnoses of PDD or is employed by the MRA will not be permitted to
review adiagnosis made by that psychologist outside of the psychol o-
gist’s role as a contractor or employee of the MRA.

(e) If adiagnosisreviewed asdescribed in subsection (c) of this
section is endorsed by the psychologist or TDMHMR-certified psy-
chologist, the MRA shall:

(1) document the outcome of the review in theindividual’s
record;

(2) inform the individual or the individua’s LAR oraly
and in writing of the outcome of the review;

(3) assesstheindividual’ s gppropriateness for services and
supports as described in §415.159 this title (relating to Assessment of
Individual’s Service and Support Needs).

(f) If adiagnosis reviewed as described in subsection (c) of
this section is not endorsed by the psychol ogist or TDMHMR-certified

(b) The MRA representative along with the individual or the
individua’s LAR or persons actively involved with the individual, at
a minimum, function as a planning team to develop an initial plan for
services and supports. The plan may include referrals by the MRA to
other appropriate service agencies.

(c) If theindividual or LAR is seeking residentiad mental re-
tardation services, the MRA representative must provide both an oral
and written explanation to the individua or LAR of the services and
supports for which the individual may be eligible.

(1) Asrequired by THSC, §533.038, the explanation must
address:

(A) Intermediate Care Facilities for Persons with Men-
tal Retardation (ICF/MR) Program services--both state mental retarda-
tion facilities and community-based facilities;

(B) waiver services under §1915(c) of the Social Secu-
rity Act; and

(C) other community-based services and supports that
may meet the individual’s needs.

(2) A copy of the written explanation must be given to the
individua or LAR and the original retained in the record of the indi-
vidual. The written explanation must:

(A) describe the program and service preferences of the
individua or LAR; and

(B) be signed and dated by the individua or LAR to
indicate that the explanation was provided.

(3) If the services and supports requested by the individual
or LAR are not available, the MRA must:

(A) assist the individual or LAR in gaining access to
alternative services and supports and appropriate waiting lists;

psychologist, the MRA shall:
(1) document the outcome of the review in theindividual’s

(B) document efforts undertaken by the MRA to obtain
the requested services and supports, including the names and addresses

record; and

(2) inform the individual or the individua’s LAR oraly
and in writing of the outcome of the review

(9) An individual who is diagnosed as having PDD may be
eligible for services and supports funded by genera revenue appropri-

of programs and facilitiesto which theindividual or LAR was referred;
and

(C) document the services and supports for which the
individua is waiting.
8§415.160. IDT Assessment of Whether Individual Can Be Served

ations from the Texas Legidature.

§415.158. Related Condition (RC).
If an individual requesting services and supports or for whom services

Most Appropriately in a Sate Mental Retardation Facility.

(8 Asrequired by THSC, §593.013, an individua will not be
admitted for voluntary services or committed to a gate MR fecility

and supports are requested is found not to have mental retardation, in-

unless an IDT convened by the MRA serving the area in which the

formation from the DMR may be used to establish digibility for ser-

individua resides:

vices and supports based on the existence of arelated condition, as de-
scribed in Chapter 406, Subchapter E of thistitle (relating to Eligibility

and Review).

§415.159. Assessment of Individual’s Need for Services and Sup-

ports.
(8 A representative of the MRA serving the areain which an

individua resides must ascertain the types of services and supports be-
ing requested and the individual’ s interests, choices, and needs by in-
terviewing the:

(1) individua and the individual’s LAR; or
(2) persons actively involved with the individual, if the in-

(1) assessestheindividual’ s appropriatenessfor servicesin
the state MR facility; and

(2) recommends the admission or commitment.
(b) ThelDT shall:
(1) interview theindividual or theindividuad’s LAR;
(2) review theindividud’s:
(A) socid and medical history;

(B) medica assessment, which shal include an audio-
logical, neurological, and vision screening;

dividua does not have an LAR and the MRA representative believes
the individual does not have the ability to understand the process and
its ramifications.

(C) psychologicd and social assessment; and

(D) assessment of adaptive behavior level;
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(3) assesstheindividual’s need for additional assessments,
including educational and vocational assessments;

(4) obtainany additional assessmentsnecessary to plan ser-

vices;

(5 recommend services to address the individual’ s needs
that consider the individual’ s interests, choices, and goals, and, for the
individua who is achild, include permanency planning as agoal; and

(6) prepare awritten report of its findings and recommen-
dations that issigned by each team member and sent within 30 calendar
daysto the individual or LAR, as appropriate.

(c) If theindividua is being considered for court commitment

(d) A TDMHMR-certified psychologist is permitted to con-
duct DMRs only while functioning as an employee of an MRA, dtate
facility, or the department’s Central Office.

(e) A person’sdesignation assaTDMHMR-certified psychol o-
gist will become ineffective if the person failsto maintain active licen-
sure status as described in subsection (a)(2)(B) of this section, unless
the person’ s designation was granted as described in subsection (c) of
this section.

§415.162. References.

Reference is made in this subchapter to the following statutes, federal
regulations, rules of the department and of other state agencies, and
other relevant documents:

to agtate MR facility, the IDT report must have been compl eted within
six months prior to the date of the court hearing. An IDT report ordered
by a court shall be submitted promptly to the:

(1) court as directed in the court’s order; and
(2) individua or theindividual’s LAR.

(d) Anindividua may be admitted to agate MR facility on an
emergency basis without a DMR and an IDT recommendation under
the provisions of the THSC, 8593.027(c). However, within 30 days of

(1) Socia Security Act, §1915(b);
(2) Code of Federal Regulations, Title 42, §435.1009;

(3) THSC, Chapter 534, §8533.038, 591.003, 592.018,
593.003, 593.013, 593.027, 593.0275, 593.028,;

(4) Texas Family Code, 8§55.33 or §55.52;

(5) Chapter 401, Subchapter L of this title (relating to
In-Home and Family Support Program);

an admission for emergency services:
(1) aDMR must be performed as described in 8415.155 of

(6) Chapter 403, Subchapter B of this title (related to
Charges for Community-based Services);

thistitle (relating to Determination of Mental Retardation (DMR)); and
(2) an IDT must assess the individua and make a recom-

(7) Chapter 403, Subchapter N of thistitle (relating to Ad-
ministrative Hearings Arising Under the Persons with Mental Retarda-

mendation as described in this section.
8415.161. TDMHMR-certified Psychologist.

(@ Anemployeeof an MRA, state facility, or the department’s
Central Office who isnot alicensed psychol ogist may apply to become
a TDMHMR-certified psychologist by submitting:

(1) a written request for certification to the department’s
commissioner or designee, Texas Department of Mental Health and
Menta Retardation, PO. Box 12668, Austin, Texas 78711-2668; and

tion Act);
(8) Chapter 406, Subchapter E of thistitle (relating to Eli-
gibility and Review);

(9 8411.61 of this title (relating to Memorandum of Un-
derstanding Concerning Capacity Assessment for Self Care and Finan-

cial Management);

(10) Chapter 621 of this title (relating to Early Childhood
Intervention Services); and

(2) documentation of:

(A) current employment by an MRA, state facility, or in
Central Office;

(B) provisional licensure as a psychologist or licensure
as a psychological associate or specialist in school psychology;

(C) successful completion of graduate course work in
individua intellectual assessment;

(D) supervised experience in adaptive behavior assess-

ment; and

(E) oneyear of employment in thefield of mental retar-

dation.

(b) The department’s commissioner or designee will review
the documentation submitted as described in subsection (a) of this sec-
tion. If the documentation is determined to be acceptable, the depart-
ment’s commissioner or designee will issue a certificate designating
the person as a TDMHMR-certified psychologist.

(c) A person certified as an associate psychologist and em-
ployed by an MRA, state facility, or Central Office as of the effective
dateof this subchapter will be designated asa TDM HM R-certified psy-
chologist without the submission of the documentation required in sub-
section (a)(2) of this section, if awritten request to do so is submitted
by the person’s supervisor. The department will issue anew certificate
designating that person as a TDMHMR-certified psychol ogist.

(11) The American Psychiatric Association’s Diagnostic
and Satistical Manual of Mental Disorders.

8415.163. Distribution.
(8 This subchapter is distributed to:

(1) members of the Texas Mental Health and Mentd Re-
tardation Board;

(2) executive, management, and program gteff in the de-
partment’s Centra Office;

(3) superintendents/directors of state facilities,

executive directors of state-operated community

services,
chairs of boards of trustees of community centers;

interested advocates and advocacy organizations

“
®
(7) executive directors of mental retardation authorities;
8
(C)]

all county and juvenile court judges; and

(10) commissioners of the following state agencies:
(A) Texas Department of Health;
(B) Texas Department of Human Resources,

(C) Texas Department of Protective and Regulatory

Services;
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(D) Texas Health and Human Services Commission;
(E) Texas Education Agency;

(F) Texas Rehabilitation Commission; and

(G) Texas Youth Commission.

(b) The superintendent/director of each state facility and the
executive director of each MRA is responsible for distributing copies
of this subchapter to appropriate staff.

(c) A copy of this subchapter will be provided to any person
who requests it.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005487

Charles Cooper

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: September 17, 2000

For further information, please call: (512) 206-4516

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION

CHAPTER85. ADMISSION AND PLACEMENT
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC 8§85.23

The Texas Youth Commission (TYC) proposes an amendment to
885.23, concerning classification. The amendment to the sec-
tion will ensure that sentenced offenders are not released from
confinement except under rules controlling such release. The
amendment will also add the penal code offense 22.11 Harass-
ment by Persons in Certain Correctional Facilities, also known
as chunking, and 22.105 Coercing, Soliciting or Inducting Gang
Membership, as a type B violent offense. The classification, type
B violent offender is a TYC administratively assigned classifi-
cation based on a youth’s committing or classifying offense. A
twelve month minimum length of stay in a high restriction facility
is attached when a youth is classified as a type B violent offender.

Terry Graham, Assistant Deputy Executive Director for Financial
Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
section.

Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be greater protection for
TYC staff and the general public. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed. No
private real property rights are affected by adoption of this rule.

Comments on the proposal may be submitted to DeAnna Lloyd,
Policy and Manuals Coordinator, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.

The amendment is proposed under the Human Resources Code,
861.75, which provides the Texas Youth Commission with the
authority to determine the treatment of youth.

The proposed rule implements the Human Resource Code,
861.034, which provides the Texas Youth Commission with the
authority to adopt rules to accomplish its function.

885.23. Classification

(@) Purpose. The purpose of this rule is to establish a system
for classifying each youth admitted to the Texas Youth Commission
(TYC), which can be consistently applied and ensures consistent man-
agement of each youth.

(b) Explanation of Terms Used.

(1) Classification - the designation assigned each youth
based on the youth’s offense history, the classifying offense, and a
finding regarding extenuating circumstances incident to the classifying
offense. A youth who commits an offense while in TYC custody may
be administratively reclassified through a Level | hearing.

(2) Classifying offense - the offense on which classification
is based. It is the most serious of the relevant offenses documented in
the youth’s record. Relevant offenses are:

(A) oncommitment, the committing offense and any of-
fense(s) for which the youth was on probation at the time of the com-
mitting offense; or

(B) following a level | hearing, the offense(s) found at
the hearing xcept when the hearing is for a youth classified as a sen-
tenced offender, in which case, the youth's classification continues to
be sentenced offender.

(3) Committing offense - the most serious of the offenses
found at the youth’s most recent judicial proceeding.

(4) Most serious offense - the offense having the most se-
vere consequences attached. The most serious offense is determined
according to the following hierarchy, with each subsequent factor be-
ing considered only if two or more relevant offenses yield the same re-
sult under the preceding factor. If two or more offenses yield the same
results through all steps of the hierarchy, determination of the most se-
rious offense is left to the discretion of the staff assigning classification.
The most serious offense is:

(A) an offense which carries determinate sentence;

(B) the offense for which the designated minimum
length of stay will produce the longest time in the physical custody of
TYC;

(C) the offense which requires the highest level of re-
striction in placement;

(D) the offense which carries the most severe criminal
penalty; and

(E) the most recently adjudicated offense.

(5) Federal offenses - youth who have committed federal
offenses and are sent to TYC by Federal courts. If acommitting and/or
classifying offense is a violation of a federal statute, the offense will be
treated as a violation of a state statute which prohibits the same conduct
as the relevant federal statute. Federal violations will be identified by
the code number assigned to the corresponding substantive state statute
preceded by an "F".
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(c) Classification assignment is based on the policy in effect at (A) murder, 19.02, all
the time a youth is classified or is reclassified as appropriate. Classifi-

cation of youth currently classified shall not change when the criteria (B) capital murder, 19.03, all
for classification changes. (C) sexual assault, 22.011, all
(d) Classifications. (D) aggravated sexual assault, 22.021, all
(1) Sentenced Offender. A sentenced offender is a youth (3) Type B - Violent Offender. A type B violent offender is
committed to TYC pursuant to §54.04(d)(3) or §54.05(f) Family Codea youth whose classifying offense is the commission, attempted com-
for offenses committed: mission, conspiracy to commit, solicitation, solicitation of a minor to

. . commit, or engaging in organized criminal activity to commit one of
(A) prior to January 1, 1996, for: the offenses listed in this paragraph and who has not been sentenced
(i) murder, 19.02, all to commitment in TYC. TYC adopts the Texas Penal Code definition

for each offense listed in (A-Z) of this subsection in its entirety except

(i) capital murder, 19.03, all where TYC policy limits the applicability to specific subsections or un-

(iif) aggravated kidnapping, 20.04, all der the conditions named.
(iv) aggravated sexual assault, 22.021, all (A) manslaughter, 19.04, all
(v) deadly assault on a law enforcement officer, cor- (B) criminally negligent homicide, 19.05, all

rections officer, or court participant, 22.03, all (C) unlawful restraint, 20.02, felony only

(D) kidnapping, 20.03, all
(E) aggravated kidnapping, 20.04, all

(vi) criminal attempt, 15.01, only if the offense at-
tempted was Capital Murder (Sec.19.03)

(B) on or after January 1, 1996, for an offense listed in

subsection (d)(1)(A) of this section or: (F) assault, 22.01, felony only
(i) sexual assault, 22.011, all (G) indecency with a child, 21.11, all
(i) aggravated assault, 22.02, all (H) sexual assault, 22.011, all (only for youth classified

before July 1, 1996)
() aggravated assault, 22.02, all

(i) aggravated robbery, 29.03, all

(iv) injury to a child, elderly individual, or disabled
individual, 22.04, first, second or third degree felony only (J) aggravated sexual assault, 22.021, all (only for youth

(v) deadly conduct, 22.05, felony only classified before July 1, 1996)

(vi) aggravated or first degree controlled substances2 (K) injury to child, elderly or disabled individual,

felony, subchapter D, Chapter 481 Health and Safety Code, aggravateg'oﬂ" all

or first degree felony only (L) abandoning or endangering a child, 22.041, all
(vii) criminal solicitation, 15.03, all (M) deadly conduct, 22.05, felony only
(viii) indecency with a child, 21.11, second degree (N) terroristic threat, 22.07, felony only

felony only

(O) aiding suicide, 22.08, felony only

(ix) criminal solicitation of a minor, 15.031, all (P) tampering with a consumer product, 22.09, all

(x) criminal attempt, 15.01, only if offense at- (Q) harassment by personsin secure correctional facil-
tempted was a murder (sec. 19.02), indecency with a child (se(i ies, 2211, all
21.11(a)(1)), aggravated kidnapping (sec. 20.04), sexual assauM
22.011(a)(2) upon a child only, aggravated sexual assault (sec. (R) coercing, soliciting or inducing gang membership,
22.021), aggravated robbery (sec. 29.03), or repeat conviction und@2.015, felony only

Health and Safety Code 481.134(c), (d), (e), or (f). (S [(Q)] arson, 28.02, all
xi) habitual felony conduct, as defined in Juvenile

Justice Code 5(1.)031 Y (1) [(R)] robbery, 29.02, all

(U) [€S)] aggravated robbery, 29.03, all

(C) on or after September 1, 1997, for an offense listed

in subsection (d)(1)(A) or (d)(1)(B) of this section or arson, 28.02, first (V) [(B)] burglary, 30.02, only with intent to commit
degree felony only. any other type A or type B violent offense
(2) Type A - Violent Offender. Atype A violent offender is (W) [(Y)] intoxication assault, 49.07, all

a yOL.Hh whose (_:IaSS|fy|ng offe_nse IS _the_ commission, attempt_ed com- (X) [(] intoxication manslaughter, 49.08, all

mission , conspiracy to commit, solicitation, solicitation of a minor to

commit, or engaging in organized criminal activity to commit one of (Y) [@AB] intentionally participating with at least two

the offenses listed in this paragraph and who has not been sentencetther persons in conduct at a contract program or TYC operated facility
to commitment in TYC. TYC adopts the Texas Penal Code definitionthat threatens imminent harm to persons or property and substantially
(Title 5) for each offense in its entirety except where TYC policy lim- obstructs the performance of facility operations or a program therein.

::Zrt;]eedappllcablllty to the specific subsections or under the conditions (2 [e9] intentionally, knowingly, or recklessly caus-

ing bodily injury to a:
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(i) TYC employee; (C) the youth’s conduct was an impulsive response to

. . perceived provocation and posed no threat to persons or property;
(i) contract program employee;

. (D) the youth was persuaded to participate in the of-
(iii)  volunteer; or fense by a parent or other authority figure
(iv) person who is providing contract services at a

contract program or TYC operated facility. (4) When extenuating circumstances incident to the classi-

fying offense are found, the designated classification may be waived.
(4) Chronic Serious Offender. A chronic serious offender his agency hereby certifies that the proposal has been reviewed
is a youth whose classifying offense is a felony and who has been fou -5 | gency y 1€ prop ,
; ; egal counsel and found to be within the agency’s legal author-
to have committed at least one felony in each of at least three separal & to adopt
and distinct due process hearings, where the second felony was com* pL.
mitted after the disposition of the first felony and the third felony was _. . )
committed after the disposition of the second felony. Filed with the Office of the Secretary of State, on July 31, 2000.
TRD-200005325
(5) Controlled Substances Dealer. A controlled substanceg .

. s . teve Robinson
dealer is a youth whose classifying offense is any felony grade offense
defined as a manufacture or delivery offense under the Texas Controll o
Substances Act, Chapter 481, Health and Safety Code. Texas Youth Commission
Earliest possible date of adoption: September 17, 2000

For further information, please call: (512) 424-6301

ecutive Director

(6) Firearms Offender. A firearms offender is a youth
whose classifying offense involved a finding by the court or TYC

hearings examiner that the youth possessed a firearm during the ¢ ¢ ¢
offense. Classifying offenses for this classification are not limited to
offenses specified in Chapter 46 of the Texas Penal Code. PART 11. TEXAS JUVENILE

(7) Violator of CINS Probation. A violator of CINS proba- PROBATION COMMISSION
tion is a youth who:
CHAPTER 343. STANDARDS FOR JUVENILE

(A) is committed for violating terms of probation by an

act which would not be punishable by imprisonment or confinement ilPRE-ADJUDICATION SECURE DETENTION
jail if committed by an adult; and FACILITIES

B) was on probation at the time of the probation re-

vocation for(ncz act more gerious than Conduct Indicatipng a Need fo?’7 TAC §343.8, 8343.9

Supervision (CINS) as defined in the Texas Family Code, Title 3. The Texas Juvenile Probation Commission proposes amend-
ments to §343.8 and 8343.9 concerning multiple occupancy
sleeping units. The amendment is being proposed in an effort
to alleviate some of the problems associated with overcrowding
(e) Extenuating Circumstances. in detention facilities while maintaining certain space and

(1) A designated classification, except sentenced offenderSUPErvision requirements.
may be waived and a less restrictive classification assigned by a TYG&cott Friedman, Director of Field Services, has determined that
hearings examiner at a TYC Level | due process hearing when the heaor the first five year period the amendments are in effect, there
ings examiner finds extenuating circumstances. will be no fiscal implications for state or local government or small
businesses as a result of enforcement or implementation.

(8) General Offender. A general offender is a youth who is
not eligible for any other classification.

(2) Extenuating circumstances incident to a violent offense
are those facts which indicate that the youth is not a significant dangavir. Friedman has also determined that for each year of the first
to the physical or emotional well-being of another. Examples of sucHive years the amendments are in effect, the public benefit ex-
facts include, but are not limited to: pected as a result of enforcement or implementation will be pri-

(A) the youth was an indirect or passive participant in a marily cost savings in construction of detention facilities and an
increase in approved population capacity. There will be no im-
pact on small business or individuals as a result of the amend-
(B) the youth set fire to an abandoned vehicle; ments.

violent act;

_ (C) the youth engaged in consensual sexual intercours@ublic comments on the proposed amendments may be submit-
with someone who was capable of appraising the nature of that act andd to Kristy M. Carr at the Texas Juvenile Probation Commis-
of resisting it. sion, P.O. Box 13547, Austin, Texas, 78711-3547.

(3) Extenuating circumstances incident to offenses otherrhe amendments are proposed under Texas Human Resources
than violent offenses are those facts which explain a youth’s conduaode §141.042, which provides the Texas Juvenile Probation
but do not constitute a legally recognized defense to the conduct. ExCommission with the authority to adopt reasonable rules that
amples of such facts include, but are not limited to acts in which: provide minimum standards for juvenile boards and that are nec-

(A) the only property involved in the offense was of essary to provide adequate and effective probation services.

minimal value and was returned undamaged to its owner; No other rule or standard is affected by these amendments.

(B) the only bodily injury intended or inflicted by the §343.8. Physical Plant.

youth consisted of brief or minor discomfort; . ) . )
(@) Written policy and procedure and practice of the following

standards shall apply to all detention facilities.
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(1)-(5) (No change.)

(6) Population. The population in housing and living units

shall not exceed the rated capacity of the facility. Written policies Shal,unlts shall be 1to 8 at al times. There shall be no architectural barriers

(vi) Juveniles in multiple occupancy deeping units
shall be under constant persona visual supervision by a detention of -
ficer. The ratio of staff to juveniles in the multiple occupancy seeping

specify procedures to be followed in case the rated capacity is unavoi
ably exceeded. Such procedures shall specify steps to be taken to
duce the population to the rated capacity fp8ility that is chronically
overcrowded shall meet TIPC policies regarding such conditionsin or-
der to be considered for atemporary waiver of this standard.]

(7)-(9) (No change.)

(b) The following standards shall apply to all detention facili-
ties except for hold over detention facilities.

(1) Sleeping units. [f®eping reoms shall be utilized as
ngl for al i | ion fagilit A
for ﬁruumpleeeewaaneyL and operating as such, prior to September 1,
1996. Sleeping rooms shall have a minimum ceiling height of seven
and one-half feet and a minimum of 60 square feet of floor space. Ju-
veniles held in deeping rooms shall have access to atoilet above floor
level, a wash basin, drinking water, running water, and a bed above
floor level. There shall be separate sleeping rooms for mae and fe-
male juveniles]

(A) Single Occupancy Sleeping Units. Sleeping rooms
shall be utilized as single occupancy, except for all juvenile detention
units designed for multiple occupancy and approved by TJPC. Sleeping
rooms shall have aminimum ceiling height of seven and one-half feet
and a minimum of 60 sguare feet of floor space. Juveniles held in
sleeping rooms shall have access to a toilet above floor level, a wash
basin, drinking water, running water, and abed abovefloor level. There
shall be separate deeping rooms for male and female juveniles.

(B) Multiple Occupancy Sleeping Units. A unit
designed and constructed for multiple occupancy seeping which
is salf-contained and includes appropriate seeping, sanitation and
hygiene equipment or fixtures within the unit. The utilization of
multiple occupancy deeping units shall have prior written approval
and authorization from the juvenile board. The following standards
shall not apply to any multiple occupancy units designed and operating
as such prior to the effective date of this section

(i) The capacity of multiple occupancy deeping
units shall not exceed 25% of the design capacity of the facility. No
more than eight juveniles shall be housed in each multiple occupancy
slegping unit. Separate units shall be provided for male and female
residents.

(i) Multiple occupancy sleeping units shall have a
minimum ceiling height of seven and one half feet with a minimum of
thirty-five unencumbered square feet of floor space per resident.

(iii) Multiple occupancy sleeping units shall have
one bed above floor level for every juvenile assigned to the unit. Bunk
beds are not allowed in the unit.

(iv) Multiple occupancy deeping units shall have
within the unit, so that juveniles have access without having to be
escorted out of the unit, to toilets (ratio of 1 toilet per 4 juveniles);
wash basins (ratio of 1 wash basin per 8 juveniles); and drinking water.

(v) Juveniles are not to be admitted to multiple oc-
cupancy deeping units directly from the intake process. Classification,
screening, and behavioral observation must occur for at least 72 hours
before the decision is made to admit the juvenile to a multiple occu-
pancy deeping unit in accordance to 343.9(c).

"between the supervising detention officer and the juveniles assigned to

Fﬁ unit.
(2)-(7) (No change.)

(8) Common ativity area. Total ommon activity area
[space for day rooms, classrooms, dining rooms, and recreation
reems| shall encompass no less than 100 square féétoor space
per juvenile. ©@mmon activity areas are defined as areas to which
juveniles have access and in which activities are conducted. These
areas include but are not limited to dayrooms, dining rooms, covered
recreation areas, recreation rooms, education rooms, counseling
rooms, testing rooms, visitation areas, and medical or dental rooms.

(9)-(12) (No change.)

Security and Control.

§343.9.

(@) Written policy and procedure and practice of the following
standards shall apply to all detention facilities.

(1)-(2) (No change.)

(3) Special Incidents. Vitten policy, procedure, and prac-
tice shall ensure that al [AH] special incidents including, but not lim-
ited to, the taking of hostages, escapes, assaults, staff use of restraint
devicesghemical agents;] and physical force shall be reported in writ-
ing to the Administrative Officer. A copy of the reportal be [is]
placed in the permanent file of the juvenile concerneditiéh proce-
dure shall designate persons or officias at the loca level, as deemed
appropriate by the juvenile board, to whom notice of specid incidents

shall be provided.
(4)-(7) (No change.)
(b) (No change.)

(c) Written policy, procedure and practice of the following
standards shall gpply to al detention facilities that utilize multiple
occupancy sleeping units.

(1) Classification Plan. Facilities with multiple occupancy
sleegping units shall have aclassification plan that determines how juve-
niles are grouped in said units. Juveniles shall be classified for group-
ing by age and gender, at a minimum.

(2) Screening Plan.  Juveniles shal be psychologically,
medically, and behaviorally screened by appropriate professionals
prior to placement in a multiple occupancy sleeping unit. Juveniles
with the following indicators shall not be allowed admittance to
multiple occupancy sleeping units:

(A) Medica illness which may be contagious to other
residents or to staff unless they wear protective clothing and/or masks,
or medical conditions which reguire treatment and/or equipment that
would present arisk to resident or others;

(B) Mentalillness, if the resident exhibits behavior dan-
gerous to other residents or to staff;

(C) Mental retardation, if the resident exhibits behavior
dangerous to other residents or to staff;

(D) Sex offenders who cannot function appropriately in
a group setting;

(E) Exploitive, victimizing behavior;

(F) Violent, explosive, assaultive behavior;
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(G) Chronic detention rule violators,
(H) Juvenilelikely to be exploited or victimized by oth-

ers;

(1) Juveniles who have other special needs for single
housing; or

(J) Any other behavior or condition which could impose
a threat to self or others safety and health.

(3) Administrative Approval. The placement of any juve-
nile into a multiple occupancy deeping unit shal be approved by the

rules deemed necessary in accordance with House Bill 1, Article
IX, 8167.

There is no other code, article, or statute affected by these
amendments.

8375.1. General Project Responsibility.

(@) The ommission [beard] staff (staff) is responsible for the
administration of project analyses, major construction projectsl] [a
renovation projectsassociated construction, and major contracted re-
pairs for all Texas National Guard Armoridsgilities, and improve-
ments owned by the state located on commission property [and associ-

facility administrator or other designated probation department admin-
istrators.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 2, 2000.

TRD-200005398

Lisa Capers

Deputy Executive Director and General Counsel

Texas Juvenile Probation Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 424-6710

¢ ¢ ¢

PART 12. TEXAS MILITARY
FACILITIES COMMISSION

CHAPTER 375. BUILDING CONSTRUCTION
ADMINISTRATION
37 TAC 88375.1 - 375.11

The Texas Military Facilities Commission proposes amendments
to 88375.1-375.11, concerning building construction administra-
tion.

The sections are being amended in order to be in compliance
with House Bill 1, Article IX, 8167, regarding review of an
agency’s rules. The adopted review to Chapter 375 is being
published elsewhere in this issue of the Texas Register. As part
of that review process, these sections are being amended.

Lydia Cruz, Director of Accounting and Administration, Texas Mil-
itary Facilities Commission, has determined that for each year of
the first five years that the proposed rules are in effect there will
be no effect on state or local government.

Ms. Cruz has also determined that for each year of the first five
years that the proposed rules are in effect, the benefit to the
public will be the agency’s compliance with House Bill 1, Article
IX, 8167. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the sections as proposed.

The Commission requests comments on the proposed rules from
any interested person. Comments may be submitted, in writing,
no later than 30 days after the date of publication of this notice
to Tina Burford, Texas Military Facilities Commission, P. O. Box
5426, Austin, Texas 78763-5426.

The amendments are proposed under the Texas Government
Code, Chapter 435, which authorizes the Commission to adopt

(b) During the life of any project for which it has responsibil-

ity, the [beard] staff will maintain close liaison with the adjutant gen-
eral’'s department regarding the needs of the Texas National Guard.

(c) Upon completion of a construction project, thedis] staff
will establish the warranty date in compliance with contract documents
and release the project to the adjutant general’'s departrrehtaase
the project to the adjutant general’s department] for occupancy and use.
The adjutant general’'s department then assumes responsibility for use
of the facility.

(d) During the &rm [tenure] of all warranties on a construction
project, the &ff [board] is responsible for assuring that the contractor
meets the terms of such warranties.

(e) Each construction project administered by thiemission
[board] shall bear the cost of services rendered thereon including, but
not limited to, professional services, staff time, prior project analysis
costs, travel expense, the estimated cost of minor and incidental ma-
terials used in pursuit of project, and an account necessary to cover
employee benefits. At the start of a construction project, an estimate of
the cost of normal and routine services will be developed by tidfé s
[facility engineer].

(f) Each project analysis prepared by thafis[beard] will in-
clude an estimate of all administrative costs to be applied against a con-
struction project based upon the analysis.

(g) All private architectural/engineering (A/E) fees paid on a
project analysis are deducted from A/E fees on a subsequent construc-
tion project, provided:

(1) the A/E on the construction project is the same firm
which prepared the project analysis; and

(2) the construction project is in accordance with that pro-
posed inthe project analysiShould the project vary substantially from
the project analysis, the amount of prior project analysis fee will be pro-
rated in accordance with the amount of change requested by the using
agency, as mutually agreed upon by thdjusant General’s Depart-
ment, [using ageney;] the A/E, and the ommission [beard].

8375.2. Project Analysis Responsibilities.

(@) Responsibility for initiation of a project analysis lies with
the ommmission [beard], the [board] staff, and the [er] adjutant gen-
eral’'s department.

(b) Project analyses shall be initiated not later than January 1
of even numbered years in order to assure completion in time for sub-
mission of proper data to budget agencies for study prior to the regular
session of the legislature.

(c) Project analyses may be prepared by teet staff or by
a private A/E.

(d) Project analyses shall include:
(1) justification for the project in a brief and specific form;
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(2) an estimate of the annual cost of maintenance includingscope of the project can be reduced enough to bring it within the bud-

utilities; get.

(3) an estimate of the annual cost of operating the facility () Staff [Buring tendre of the contract; the board staff] will
excluding staffing; make all payments on the project.

(4) feasibility of construction of the project in stages if pru- (m) Any [Buring tenure of the contract; any] changes in the
dent; and scope of the work shall be approved by thedis] staff before being

(5) a program outlining the purpose and scope of themade a part of the contract.

project including space requirements. (n) Upon completion of construction, a representative of the
adjutant general’'s department shall be invited to attendjaners)

(e) Upon completion and before submission to budget ageng - inspection, called and conducted by thedil] staff.

cies, the &ff [beard] and adjutant general’'s department must certify
that the analysis fulfills the adjutant general’s department needs for th375.4. Qualification of Architect/Engineer (A/E) for Professional

project. Services.
~ (A Upon certification of its adequacy, thediard] staff will dis- (a) Forthe purpose of this chapter, an architect/engineer means
tribute copies of the analysis to thppmopriate [budget] agencies. a personikensed to practice architecture/engineering in Texas. [regis-

(g) Use of the projectralysisin preparing a budget request to M%%mem%%q%%%m
the legislature is the responsibility of theofd] staff. regular session; 1937; as amended (codified as Texas Civil Statutes;
_ _ o Article 2493) and/or aperson registered as a professional engineer pur-
8375.3. Construction Project Responsibilities. suant to Chapter 404; Acts of the 45th Legidature; regular session;
(a) Responsibility for initiation of a construction project 1937 as amended {codified as Fexas Civil Statutes; Article 3271a)]
is with theommission, [board; board] staff, and the [er] adjutant  The architect/engineer is employed to provide professional architec-
general’s department. tural and/or engineering services and having overall responsibility for
the design of a project. The term architect/engineer standing by it-
elf may, unless the context clearly indicates otherwise, mean either
n architect/engineer employed by thoenmnission [beard] on a salary
basis or an architect/engineer in private practice retained under a con-
tractual agreement with th@mmission [beard]. The term private ar-
chitect/engineer shall specifically refer to a registered architect or reg-
istered professional engineer in private practice retained bydme c
(c) Initial action by the adjutant general’s department on a con-mission [beard] under a contractual agreement.

struction project shall be submission of a request to initiate the project. by Any A/E is dligible for ] ion to ] ”

(d) An adjutant general’s department request must identify thesional services on the board prejects]
amount, if any, of the federal funds to be applied to the project. (b)

(b) Projects must be initiated in ample time for a contract
award to be made within the fiscal year for which appropriated projec
funds are available. Based upon the size and complexity ofvaflg
project, the {lward] staff has the prerogative of determining whether
sufficient time is available to prepare proper bidding documents
secure bids, and award a contract.

[€e)] The A/E shall submit informative esponses [an-
(e) Selection of a firm to provide professional services on aswers| to a request for qualifications [questionnai+e] regarding the size
project will be in accordance with adopted rules. of [kig] staff, field of interest, gperience, and capability and mayf,
. S . if he cheeses;] supplement the answers with brochures and other
(f) If a construction project is supported by a prior prepared

project analysis, the analysis shall be the project program unless thne1ater|al

adjutant general’s department advises that an unavoidable change in  (¢)  [¢d)] The [board] staff will maintain all data received from
project conditions has forced a modification in the analyzed concept. A/E on [+ a suitable] file for reference.

(g) Ifaconstruction projectis not supported by a project analy-8375.5.  Selection of Architect/Engineer for Professional Services.
sis, the adjutant general’s department should cooperate withah]b
staff to provide necessary data on which to prepare a project progra
The [board] staff will be responsible for distribution of information to
the A/E. (1) The director will form a selection committee using

commission [the ageney facility engineer and other ageney] employees
ment shall review and approve each phase before the next phasevi@o are knowledgeable concerning the nature, scope, project location

d who have an understanding of state or federal facility design,
\?\fg:tk?r? Igf;:ljv(ljr']n%Sacnhdersni[gfgea?:ggs design development, and fInISheenglneerlng, and/or contracting procedurese TFrom time to time
9 9 P the] director may, with the concurrence of the Adjutant General of

(i) The Adjutant general’'s department approval of working Texas, utilize available employees of the adjutant general’s department
drawings and specifications constitutesffs [board] authority to  or active members of the Texas National Guard to serve as members

hen funds are made available to th@mmission [beard] for a con-
struction project, the following procedures shall be followed.

(h) During project development, the adjutant general’s depart

proceed with solicitation of bids. of such selection committees.

() [WHhen bids are received; the beard] T he staff will formally (2) The selection committee will determine from the
award a contract if acceptable bid(s) are within the approved projegproject description a list of the minimum qualifications that a prospec-
budget. If bid(s) exceed the approved budget, thaadd] staff will tive A/E should possess in order to provide professional services on

again review the bids and if the bids gppear reasonable, and funds are the project.
available, the staff may [shall eonsult the board for authority to avard . . . . .

- . (3) The selection committee, where possible, will compile
acontract and] revise the fpoject] budget ad award a contract. a list of at least three firms that meet or exceed the minimum qualifica-

(k) Should the budget not provide a basis for a contract awardtions for further consideration.
the [beard] staff will request consultation to determine whether the
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(@) The contract form for A/E services is a standard document
have expressed an interest in work supervised by timngssion adopted by thetsff [board] or National Guard Bureau and approved
[board] by having responded to aquest for qudification [guestion- by the attorney general of Texas for use.

naire] or by submitting adequate data on experience and capability in
other formats.

(4) The list will be drawn from a file of A/E firms which

(b) The contract will name the project, state the budgeted

project cost, describe the respective responsibilities of the A/E and
(5) Firms selected for consideration will be notified and the @mmission [beard], and establish the compensation the A/E will

given a brief description of the project, and those interested in furthereceive for his services.

consideration will be scheduled for interviews with the selection com-

mittee (c) Compensation for A/E services is not bound by a fixed

schedule except as may be otherwise established by law.
(6) Each firm interviewed will be rated individually by
each committee member on americ scale {é 1 to 10]. The firm
receiving the highest total rating from thesfabined] members of the
committee will be considered the preferred firm for the project.

(d) The contract may be amended to reflect desirable changes
in project scope, responsibility, or compensation at any time upon writ-
ten consent of both contracting parties.

8375.7. Qualifications of Contractor To Bid Construction Projects.

(@) Any contractor interested in participating in bidding on any
commission [beard] construction/renovation project should advise the
commission [beard] thereof by writing.

(7) In case of identical scores, additional qualifications of
the firms will be considered and rated individually until ties are re-
solved.

(8) The staff will attempt to negotiate an agreement with
the architect/engineer scored the highest by the selection committee.
Negotiations by the gaff will be under the direction of the executive
director. Should the staff be unable to reach an agreement with the
architect/engineer scored the highest by the selection committee, the
staff will terminate negotiations with that architect/engineer and at-
tempt to negotiate an agreement with the architect/engineer scored the
next highest by the selection committee. Should the commission be
unable to reach an agreement with this firm, a smilar procedure will
be followed until an agreement is reached. [Fhe firm rated highest by
the committee will then be offered the project and an agreement nego-
tiated for the work to be performed. Should the selected firm and the

(b) An interested contractor will be sent a contractor’s quali-
fications form to complete and return to thenamission [beard]. The
completed form will provide information concerning the contractor's
type of organization, names of partners or officers, type of work per-
formed, experience history, financial condition, bonding capacity, and
financial and construction related referencesnt@ctor may update
file information [File information may be updated by contractor] as
significant changes in-{g| status occur.

(c) Saff will determine if contractors meet the minimum
gualifications for the project before making bidding documents
availablefOut of state contractors may bid state work but must; if

board staff fail to arrive at amutually acceptable agreement, the project
will be offered to the firm rated second highest. In the unlikely event
that an agreement cannot be reached with the second choice, a similar

awarded a contract, notify the state comptroller of public accounts,
local county tax assessor/collector and must execute a nonresident

(9) After selection is completed, unsuccessful firms will be 1S el+grble for a reciprocity exemption under Texss Civil Statutes;
advised of the eCision [determination]. :

(10) Items of consideration in making the initial selection
will include, but will not be limited to, the following:

§375.8. Bidding Procedures.
(@) All commission [beard] construction/renovation projects
are to be bid competitively with bids being opened publicly in the of-
(A) The A/E’s experience with projects similar in na- fice of the @mmission [board] or another location designated in the bid
ture to the one for which the firm is being considered; advertisement and in the bid documents.

(b) The gtaff shall place advertisement [Advertisement] for
bids [is placed by the board staff] in not less than two newspapers of
general circulation far enough in advance of the bid opening date to
allow bidders [bidder] time to secure and examine bid documents and
to prepare a bid therefrom.

(B) the location of the A/E’s home office relative to the
project site;

(C) compatibility between the size of the firm and the
size of the project;

(D) the quality and amount of previous work done - . }
for the mmmission [boeard] (Satisfactory experience is obviously (©) - Upon determination by the staff that a project for repair,
conducive to favorable consideration, but in the interest of giving agehabilitation, or renovation is of an emergency nature necessary to
many eligible and qualified firms as possible a fair chance to obtairPr€vent or remove a hazard to life or property, the staff may issuea bid
commission [beard] work, a substantial amount of prioommission ertisement for such emergency project less than 30 days in advance
[board] work may be the basis for rejection); of bid opening date.

(E) currentwork load and capability of proceeding with (d) Upon determination by the staff tht, in order to prevent

project at reasonable speed; and undue additional costs to a state agency, it is necessary that a project
for repair, rehabilitation, or renovation commence within atime frame

which does not permit normal bidding procedures to be utilized, the

(F) experience with control of budgets anthedules,

[cooperation with ewners.] staff may issue a bid advertisement for such project less than 30 days
(G) the A/E satus as aHistorically Underutilized Busi-  n-advance of bid opening date.
ness (HUB). (e) [(e)] Advertisement for bids shall contain pertinent infor-

mation on the project, including name and location of the project; date,
time, and place of the bid openinpfnd pre-bid conference; where and

how bid documents may be obtained; and a listing of the requirements
of the contractor for submitting the bid.

8375.6. Contracts with Architects/Engineers.
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(f) [(eh] To eliminate the expense of bid preparation by a con-

(d) Formal notice of award to the successful bidder shall be in

tractor not qualified to perform the work, a contractor must secure thevriting and shall state the basis of award.

permission of the{bard] staff to obtain bidding documents prior to re-

ceiving these documents.

(9) [(e)] All bids submitted must be accompanied bitier]
bid bond, cashier’s check, or certified check in the amonnitated in
the Invitation for Bid and Instructions to Bidders and a Surety’s Com-
mitment to provide a Performance and Payment Bond if awarded the
contract . [of 5.0% of the bid submitted)]

(h) [€B] A bid proposal must submitted on the form, or a clear

reproduction thereof, provided with the bid documents.

(i) [€en] Bids should be submitted in sealed envelopes exter- [©)

(e) The furnishing of any required bonds and insurance by the
contractor is not prerequisite to award of a contract but constitutes a part
of the work and must be provided before any work on the project site
is initiated and before the-fiard] staff can issue a blice to Proceed
[work order].

(f) Contract documents will consist of the following:
(1) the contractor’s proposal;
(2) the owner-contractor agreement;

the conditions of the contract (general, supplementary

nally identified as to content, including project name and number, bicdjeneral, and special conditions);

opening date, and name and address of bidaglure to identify sealed
envel opes containing bid proposal(s) will not disqualify abid but may
increase the possibility of the bid being inadvertently misdirected and
not officialy received in proper time. [Special bid envelopes are pro-
vided by the board for this purpose. Failureto use the envelope will not
disqualify a bid but may increase the possibility of the bid's being in-
advertently misdirected and not officially received in proper time] Itis

the sole responsibility of bidders to deliver proposals to the designated
bid opening site prior to the time the bids are scheduled to be read. An% bid o
bid received after this time will be returned unopened to the bidder.

() [¢h)] Bidding documents shall include the plans and spec-
ifications, including all addenda issued thereto. Bidders are assumed
to have given full consideration to the entire content of any proposal

submitted.

(k) Bids should be submitted in sedled envelopes externally
identified as to content, including project name and number, bid open-
ing date, and name and address of bidder. Failure to identify seded
envel opes containing bid proposal(s) will not disqualify abid but may
increase the possibility of the bid being inadvertently misdirected and
not officialy received in proper time. It is the sole responsibility of
bidders to deliver proposals to the designated bid opening site prior to
the time the bids are scheduled to be read. Any bid received after this
time will be returned unopened to the bidder.

() Bidding documents shall include the plans and specifica-
tions, including all addenda issued thereto. Bidders are assumed to
have given full consideration to the entire content of any proposal sub-
mitted.

8375.9. Contract Award.

(@) Formal award of construction contracts will be made by
the [oard] staff. Award will be based upon the lowest and best bid

received from a qualified bidder.

(b) All advertised conditions, which bear upon the quality of
a bid proposal, will be considered when making an award. The com-
mission reserves the right to accept or regject all or any part of any bid,
waive minor technicalities, waive any and all formalities of bidding and
award the bid to best serve the interests of the state. The commissionis
not bound to accept the lowest bid or any proposa for thiswork or any
part, and has the right to request new bids for the whole or any parts.
[All advertised conditions which bear upon the quality of a bid pro-
posal will be considered when making an award. The board reserves
the right to reject any or al bids when in the best interest of the owner
it is necessary to do so:]

(c) Award shall become effective upon the date thatdom-
mission formally accepts a bidder’s proposal or any parthfreof is

accepted by the beard] and notice thereofsicommunicated

(4) the drawings and specifications,

(5) the notice and description of the award,
(6) the bidding documents;

the advertisement and Invitation for Bids and Instruc-
tions to Bidders;

(8) all addenda to the plans and specifications issued prior
pening; and

(9) all change orders issued after execution of the contract.

[(2) thenotice and description of the award;]}

[(4) &l addendato the plans and specifications issued prior

to bid epening; and}

[(5) 4l changes in the work made after award of the con-

8375.10. Construction Contract Administration.

(@) Upon completion of contract award procedures and the fur-
nishing of all required insurance and bonds by the contractor, the board
staff will issue a written work order to the contractor which establishes
the starting and completion date of the contract.

(b) Prior to commencement of work on the contract, the
[board] staff will schedule and hold a preconstruction conference to
explain routine administrative procedures and answer any questions
about the contract documents. This conference is for the benefit of the
prime contractor, his subcontractors, and the A/E.

(c) All activities of a contractor on a projectdifwhich he has
aeontract] shall be in accordance with the contract documents.

(d) Unless [gpressy] modified because of job conditions pe-
culiar to a specific project, procedures followed by theagfd] staff in
the administration of construction projects shall include the following.

(1) At the start of work, a contractor shall submit to the
[board] staff for review a listing of fiis major] subcontractorsand ma-
terial suppliers and the name diet[his] job superintendent.

(2) At the start of work, a contractor shall submit to the
[board] staff for approval a chedule of values [breakdown] of the ma-
terial and labor costs of the various work items in the contract.

(3) The board staff will review all submittals, shop draw-
ing, and schedules required by the specifications before final approval
is given thereon.

(4) The board staff will periodic on-site inspections of work

to the successful bidder. A contract binding on both parties will exis

from that date forward. fin progress as it deems necessary and may assign a full-time inspector
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to a project if justified by its size and nature. An official owner’s final state agencies responsible for use of any ehangesto the UGC resulting

inspection is conducted at the completion of each project.

(5) Partial payments for work performed are made

monthly. Request for payment must be submitted-éastdlsconstruc-
tion voucher forms supplied by thedérd] staff and must include the

project ghedule of values [eost breakdown] as approved at the start

of the project.

from such review.}
[(b) Al review procedures shall bein accordance with the pro-
[(c) Emergency changesinthe UGC may be made by the state
&Ls&sma(mgapphedaﬂwqanyprevideneﬁhedeeumentei{hern—

(6) Changes in the work on a construction project are notlegal or clearly impractical-}

official until the staff has [they have been] formally approvedhem [by

the board staff]. The gaff [ewner] shall provide necessary forms for

documenting all changes in the work.

(7) Changes in the contradtrte [tie] of a construction
project are not official until approved by theddrd] staff. Forms
[Necessary forms] for documenting {easons for] time extension
requests are provided by thef$ [contractor].

(8) After a final inspection has beewropleted [held] and

the [board] staff is satisfied that all conditions of the contract have been

met, the contractor may submiflasis] request for final payment.

©
view or emergency Wl be submitted to the Office of the Attorney Gen-
eral for review of legal sufficiency [are distributed to all contracting
authorities of the State of Texas].

(©)]
contracts entered into by tiEMFC, [agencies of the state;] which is

[are] solely responsible for any consequences resulting fleftheir]
use of the dcuments [decument].

(C

[(B)] The commission[beard] staff is responsible for com-

pliance with all state statutes or regulations concerning the application

(9) The contractor must warrant all materials and labor in-of the UGC.

corporated into a project against failure for a period of one year from th

date of sibstantial compl etion [acceptance of the project by the beard
staff]. Extended warranties are required on specific items of work.

(10) At the end of the warranty period, a warranty inspec-
tion will be conducted, and any discrepancies found which are not be-
yond the contractor’ s control shall become the contractor’ s responsibil -
ity to correct. It is dso the contractor’ s responsibility to make correc-
tions of discrepancies as they occur during the warranty period when
notified of such. [At the end of the warranty period; a warranty -
spection will be held; and failures found which are not attributable to
owner/user misuse or to acts of God beyond the contractor’s control
shall become the contractor’s control shall become the contractor’s re-
sponsibility to correct. It is his further responsibility to make correc-
tions of failures as they occur during the warranty period when brought
to his attention.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005451

Jerry D. Malcolm

Executive Director

Texas Military Facilities Commission

Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 406-6971

¢ ¢ ¢
TITLE 40. SOCIAL SERVICES AND ASSIS-

(11) An AJE retained for professional services on a con- TANCE

struction project is a representative of tremnission [beard] and is

the person to whom the contractor should go when initiating any of thd?ART 12. TEXAS BOARD OF
procedures in paragraphs (1)-(10) of this subsection or when proje@ccupATlONAL THERAPY

conditions require owner approval or action.
§375.11.

(8 TheTexasMilitary Facilities Commission (TMFC) adopts
by reference the State of Texas Uniform Genera conditions as they
appear in 1 TAC Chapter 123 on the effective date thereof.

(b) Changes in the UGC may be made by the TMFC when
circumstances arise making applicability of any provision of the docu-
ment either illegal or clearly impractical. On Federally funded projects,
the TMFC may waive, suspend or modify any Article in the Uniform
General Conditions or the Supplementary General Conditions which
conflict with any Federd statute, rule, regulation or procedure, where
such waiver, suspension or modification is essential to receipt by the
TMFC of such Federal funds for the project. In the case of any project
wholly financed by Federal funds, and standards required by the en-
abling Federal statute, or any Federal rules, regulations or procedures
adopted pursuant thereto, shall be controlling, but shal not weaken the
character or intent of the Uniform Genera Conditions or the Supple-
mentary General Conditions.

review of the State of Texas Uniform General Conditions; and holds all

State of Texas Uniform General Conditions (UGC).

EXAMINERS

CHAPTER 362. DEFINITIONS
40 TAC 8362.1

The Texas Board of Occupational Therapy Examiners proposes
an amendment to 8362.1, concerning Definitions. The amend-
ment will add definitions for terms which are used in the rules,
but which are not defined. The new definition is added for En-
dorsement, a term used in licensing.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be clarification of terms used in
the OT rules. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.
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Comments on the proposed rule may be submitted to Augusta (13) Continuing Supervision, OT--Includes, at a minimum,

Gelfand, OT Coordinator, Texas Board of Occupational Therapy the following:

Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas, 78701. L .
(A) Frequent communication between the supervising

The amendment is proposed under the Occupational Therapy OTR or LOT and the temporary licensee by telephone, written report
Practice Act, Title 3, Subchapter H, Chapter 454, Occupations or conference, including the review of progress of patients/clients as-
Code, which provides the Texas Board of Occupational Therapy signed to the OT.

Examiners with the authority to adopt rules consistent with this

Act to carry out its duties in administering this Act. (B) Face-to-face encounters twice a month where the

OTR or LOT directly observes the temporary licensee providing OT
Title 3, Subchapter H, Chapter 454 of the Occupations Code is services to one or more patients/clients.

affected by this amended section. (14) Continuing Supervision, OTA--Includes, at a mini-

8§362.1. Definitions. mum, the following:

The following words, terms, and phrases, when used in this part, shall (A) Frequent communication between the supervising
have the following meaning, unless the context clearly indicates othelOTR or LOT and the temporary licensee by telephone, written report
wise. or conference, including the review of progress of patients/clients as-

. . igned to the OTA.
(1) Act--The Occupational Therapy Practice Act, Texas signed o the
Civil Statutes, Article 8851. (B) Face-to-face encounters twice a month where the
. . L OTR or LOT directly observes the temporary licensee providing OT
(2) AOTA--American Occupational Therapy Association. services to one or more patients/clients.
(3) Applicant--A person who applies for a license to the

: . C) Sixt h f isi th t b
Texas Board of Occupational Therapy Examiners. (C) ~Sixteen hours of supervision per month must be

documented for a full-time OTA. A part-time OTA may prorate the
(4) Application Review Committee--Reviews and makes documented supervision, but shall document no less than eight hours
recommendations to the board concerning applications which requirger month.

special consideration. (15) Coordinator of Occupational Therapy Program--The

(5) Board--The Texas Board of Occupational Therapy Ex-employee of the Executive Council who carries out the functions of the
aminers (TBOTE). Texas Board of Occupational Therapy Examiners.

(6) Certified Occupational Therapy Assistant (COTA)--An (16) Direct Service--Refers to the provision of occupa-
alternate term for a Licensed Occupational Therapy Assistant. Aninditional therapy services to individuals to develop, improve, and/or
vidual who uses this term must hold a regular or provisional license tgestore occupational functioning.
practice or represent self as an occupational therapy assistant in Texas (17) Endorsement--The process by which the board issues
gnq must practice und_erthe g_eneral Supervision of an OTR or LOT. A'& license to a person currently licensed in another state, the District
!nd|V|duaI_who uses this term is responsible for ensuring that he or shgg Columbia, or territory of the United States that maintains profes-
is otherwise qualified to use it. sional standards considered by the board to be substantially equivalent

(7) Class A Misdemeanor--An individual adjudged guilty to those set forth in the Act, and is applying for a Texas license for the
of a Class A misdemeanor shall be punished by: firgt time.

(A) afine notto exceed $3,000; (18) [(+A)] Evaluation--Refers to a process of determining
an individual’s status for the purpose of determining the need for oc-
cupational therapy services or for implementing a treatment program.

) L ) (19) [(28)] Examination--The Examination as provided for
Codes A (©) dbgth Sllj((::h Llne alnzdzllmprlsonment (Vernon's Texas in Section 17 of the Act. The current Examination is the initial certi-
odes Annotated, Penal Code, §12.21). fication Examination given by the National Board for Certification in
(8) Close Personal Supervision--Implies direct, on-site Occupational Therapy (NBCOT).
contact whereby the supervising OTR, LOT, COTA or LOTA is able
to respond immediately to the needs of the patient.

(B) confinement in jail for a term not to exceed one
year; or

[(19)] Executive Council--The Executive Council of
Physical Therapy and Occupational Therapy Examiners.

(9) Complete Application--Notarized application form (21) [(20)] Executive Director--The employee of the Exec-

with photogra_lph, license fee, jurisprudence examinati(_)n with at Iea‘%’[ive Council who functions as its agent. The Executive Council dele-
70% of questions answered correctly and all other required documentg,;e jmplementation of certain functions to the Executive Director.

[(2D)] First Available Examination--Refers to the first
cheduled Examination after successful completion of all educational
equirements.

(10) Complete  Renewal--Contains  renewal fee, (22)
home/work address(es) and phone number(s), jurisprudence e
amination with at least 70% of questions answered correctly an$
supervision log (if applicable).
(23) [(22)] General Supervision--Includes, at a minimum,

(11) Consultation--The provision of occupational therapy o following:

expertise to an individual or institution. This service may be provided
on a one time only basis or on an ongoing basis. (A) Frequent communication between the supervising
OTR or LOT and the regular or provisional COTA or LOTA by tele-
hone, written report or conference, including the review of progress
patients/clients assigned to the COTA or LOTA.

(12) Continuing Education Committee--Reviews and
makes recommendations to the board concerning continuing educati
requirements and special consideration requests.
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(B) Eight hours of supervision per month must be doc- or represent self as an occupational therapist in Texas. An individual
umented for a full-time COTA or LOTA. Twentjive percent of the  who uses this termis responsible for ensuring that he or she is otherwise
required documented supervision time must consist of face-to-face emualified to use it.
counters where the OTR or LOT directly observes the COTA or LOTA (37) [(36)] Occupational Therapy--The use of purposeful

providing OT services to one or more patients/clients. - . ; : ; 2
activity or intervention to achieve functional outcomes. Achieving
(C) A part-time COTA or LOTA may prorate the docu- functional outcomes means to develop or facilitate restoration of the
mented supervision. highest possible level of independence in interaction with the environ-
(24) [(23)] Health Care Condition-See Medical Condition. lr)nent. Occupational Therapy provides services to individuals limited
y physical injury or illness, a dysfunctional condition, cognitive im-
(25) [(24)]Investigation Committee--Reviews and makes pairment, psychosocial dysfunction, mental illness, a developmental or
recommendations to the board concerning complaints and disciplinafgarning disability or an adverse environmental condition, whether due

actions regarding licensees and facilities. to trauma, illness or condition present at birth. Occupational therapy
(26) [€25)] Investigator--The employee of the Executive services include but are not limited to:
Council who conducts all phases of an investigation into a complaint (A) the evaluation/assessment, treatment and education

filed against a licensee, an applicant, or an entity regulated by thef or consultation with the individual, family or other persons;

board. (B) interventions directed toward developing, improv-

(27) [(26)] Jurisprudence Examination--An examination ing or restoring daily living skills, work readiness or work performance,
covering information contained in the Texas Occupational Therapylay skills or leisure capacities;
Practice Act and Texas Board of Occupational Therapy Examiners

rules. This test is an open book examination made up of multiple S © Intervention methodologies to develop restore
; . . . or maintain sensorimotor, oral-motor, perceptual or neuromuscular
choice and/or true-false questions. The passing score is 70%.

functioning; joint range of motion; emotional, motivational, cognitive
(28) [(2A] License--Document issued by the Texas Board or psychosocial components of performance.

of Occupational Therapy Examiners which authorizes the practice of (33) [(37)] Occupational Therapy Assistant (OTA)--A per-
occupational therapy in Texas. . ; .
son who holds a Temporary License to practice as an occupational ther-
(29) [€28)] Licensed Occupational Therapist (LOT)--A apy assistant in the state of Texas, who is waiting to receive results of
person who holds a valid regular or provisional license to practice otaking the first available Examination, and who is required to be under

represent self as an occupational therapist in Texas. continuing supervision of an OTR or LOT.
(30) [(29)] Licensed Occupational Therapy Assistant (39) [(38)] Occupational Therapy Plan of Care--A written

(LOTA)--A person who holds a valid regular or provisional license to statement of the planned course of Occupational Therapy intervention
practice or represent self as an occupational therapy assistant in Texias a patient/client. It must include goals, objectives and/or strategies,
and who is required to practice under the general supervision of arecommended frequency and duration, and may also include method-

OTR or LOT. ologies and/or recommended activities.
(31) [(30)] Medical Condition--A condition of acute (40) [(39)] OT Aide or OT Orderly--A person who aids

trauma, infection, disease process, psychiatric disorders, addictiia the practice of occupational therapy and whose activities require
disorders, or post surgical status. Synonymous with the term healtbn-the-job training and close personal supervision by an OTR, LOT,

care condition. COTA or LOTA.
(32) [(31)] Monitored Services--The checking on the sta- (41) [¢40)] Place(s) of Business--Any facility in which a

tus/condition of students, patients, clients, equipment, programs, selicensee practices.
vices, and staff in order to make appropriate adjustments and recom-
mendations. Minimum contact for the purpose of monitoring will be
one time a month.

(33) [(32)] NBCOT (formerly AOTCB)--National Board

e . . ) (43) [€42)] Provisional License--A license issued by
for Certification in Occupational Therapy (formerly American Occu TBOTE to an applicant who holds a valid license in good standing
pational Therapy Certification Board).

from another state, District of Columbia, or territory of the United

(34) [633)] Non-Medical Condition--A condition wherethe States requesting licensure; or a license issued to an applicant who
ability to perform occupational roles is impaired by developmental dis-has passed the Examination and who has been employed as an OTR,
abilities, learning disabilities, the aging process, sensory impairment,OT, COTA or LOTA within five years of the receipt date of current,
psychosocial dysfunction, or other such conditions which does not resomplete application for licensure with TBOTE.

quire the routine intervention of a physician. (44) [(43)] Recognized Educational Institution--An educa-

(35) [(34)] Occupational Therapist (OT)--A person who tional institution offering a course of study in occupational therapy that
holds a Temporary License to practice as an occupational therapist imas been accredited or approved by the American Occupational Ther-
the state of Texas, who is waiting to receive results of taking the firsapy Association.

available Examination, and who is required to be under continuing . . .
- ' (45) [(44)] Regular License--A license issued by TBOTE
supervision of an OTR or LOT. to an applicant who has met the academic requirements and who has
(36) [(35)] Occupational Therapist, Registered (OTR)--An passed the Examination.
alternate term for a Licensed Occupational Therapist. An individual
who uses this term must hold a regular or provisional license to practice (46)  [£45)] Rules--Refers to the TBOTE Rules.

(42) [(41)] Practice--Providing occupational therapy as a
clinician, practitioner, educator, or consultant. Only a person holding
a license from TBOTE may practice occupational therapy in Texas.
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(47) [€48)] Screening--A process or tool used to determine Register office, Room 245, James Earl Rudder Building, 1019 Brazos
a potential need for occupational therapy interventions. This informaStreet, Austin.)
tion may be compiled using observation, medical or other records, th

interview process, self-reporting, and/or other documentation. tle 3, Subchapter H, Chapter 454, Occupations Code, which pro-
(48) [(4A]Temporary License--A license issued by vides the Texas Board of Occupational Therapy Examiners with

TBOTE to an applicant who meets all the qualifications for a licensethe authority to adopt rules consistent with this Act to carry out

except taking the first available Examination after completion of allits duties in administering this Act.

education requirements; or a license issued to an applicant who h . .

passed the Examination but has not been employed as an OTR, Loqﬁf;le tf%,dSl;Jb(t:rr]l_apter H’l Chapter 454 of the Occupations Code is

COTA or LOTA for five years or more from the receipt date of current, altected by this repeal.

complete application for licensure with TBOTE. §364.1.

The repeal is proposed under the Occupational Therapy Act, Ti-

Requirements for Licensure

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005448

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 364. REQUIREMENTS FOR
LICENSURE

The Texas Board of Occupational Therapy Examiners proposes
the repeal of §364.1 and proposes new §8364.1-364.4, concern-
ing Requirements for Licensure.

The repealed section is being replaced by new sections §364.1
Requirements for Licensure, §364.2 Initial License by Exami-
nation, 8364.3 Temporary License, and 8364.4 License by En-
dorsement. The repeal of this section and the adoption of the re-
placement will restructure licensing procedure rules and update
description of the requirements for licensure, reflecting changes
to the procedures. They also make administrative procedures
for OT and PT application and licensure as uniform as possible
to achieve greater administrative efficiency.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government as
a result of enforcing or administering the sections as proposed.

Mr. Maline also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be clarification of easier com-
prehension of the application and licensure process, and greater
administrative efficiency. There will be no effect on small busi-
nesses. There are no anticipated economic costs to persons
who are required to comply with the rules as proposed.

Comments on the proposed rules may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas, 78701,
email: augusta.gelfand@mail.capnet.state.tx.us

40 TAC 8364.1

(Editor's note: The text of the following section proposed for repeal

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005447

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 305-6900

¢ ¢ ¢

40 TAC 88364.1 - 364.4

The new rules are proposed under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 454, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by these new rules.

§364.1. Requirements for Licensure
(@ All applicants shdl:

(1) submit a complete, notarized application form with a
recent passport-type color photograph of the applicant;

(2) submit a non-refundable application fee as set by the
Executive Council;

(3) submit a successfully completed board jurisprudence
exami nati on on the Texas Occupationa Therapy Practice Act and board
rules;

(4) Have completed an accredited OT/OTA program,;

(5) Have completed supervised fieldwork experience, a
minimum of 6 months for OT and 2 months for OTA.

(b) If an applicant has not passed the nationd licensure exam-
ination, the applicant must aso meet the requirement in 8364.2 of this
title (relating to License by Examination).

(c) If theapplicant islicensed as an OTR or COTA in another
state or jurisdiction of the U.S., the applicant must also meet the re-
guirements as gated in §364.4 of thistitle (relating to License by En-
dorsement

(d) An application for license is valid for one year after the
dateit is received by the board.

(e) An applicant who submits an application containing false

will not be published. The section may be examined in the offices Ghtormation may be denied alicense by the board.

the Texas Board of Occupational Therapy Examiners or in the Texas
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(f) Should the board reject an application for alicense, therea-
sons for the rejection will be communicated in writing to the gpplicant.

(c) If the applicant fails to teke the first available examination,
or fails to have the scores reported, the temporary license will be re-

The applicant may submit additional information and request recon-

voked.

sideration by the Board. If the applicant remains dissatisfied, a hearing
may be requested as specified in the Act.

(9) Applicants and licensees must notify the board in writing

(d) If theapplicant failsthe examination, thetemporary license
isvoid and must be returned. No second temporary licenses are issued
after failure of the examination.

of changes in name, residential address, and work address within 30
days of the change.

(h) TheBoard will issue areplacement copy of alicenseto re-
place one lost or destroyed upon receipt of a written request and the
appropriate fee from the licensee. For a name change, the appropriate
fee and a copy of the legal document (marriage certificate, divorce de-
cree) enacting the name change must accompany the request.

(i) Thefirg regular license is valid from the date of issuance
until the last day of the applicant’ s next birth month. If the applicant’s
birth month iswithin 90 days after thelicense isissued, the license will
be valid until the last day of the birth month in the following year. An
initial license will be valid no less than 4 months, no longer than 15
months.

§364.2.
(8 An gpplicant applying for license by examination must:

(1) meet al provisions for 8364.1 of this title (relating to
Reqguirements for a License); and

Initial License by Examination

(2) passthe NBCOT certification examination for occupa-

§364.4. License by Endorsement

(8 Theboard may issue alicense by endorsement to applicants
currently licensed in another state, District of Columbia or territory of
the United States. Previous Texas licensees are not digible for License
by Endorsement. An applicant seeking endorsement must:

(1) meet al provisions for 8364.1 of this title (relating to
Requirements for License);

(2) arangeto have NBCOT' s Verification of Certification
form sent directly to the board;

(3) submit verification of licensein good standing from the
state(s) in which the applicant is currently licensed. This must be an
original verification sent directly by thelicensing board in that sate, or,

(4) if applying from a non-licensing state, submit a Veri-
fication of Employment form showing the two most recent years of
employment.

(b) Provisional License: The Board may grant a Provisional

License prior to an applicant who is applying for License by endorse-
ment if there is an unwarranted delay in the submission of required

tional therapists or occupational therapy assistants with a score set by

documentation outside the applicant control. All other requirements

NBCOT. Score reports must be sent to the Board by NBCOT or their

for requirementsfor alicense by endorsement must be met. The appli-

score reporting service.

(b) Uponreceiving thetest scoresfrom NBCOT the Board will
automatically issue a regular license to the applicant with a passing
score.

(c) An applicant who fails an examination may take a second
examination by submitting a new application and fee.

(1) An gpplicant who fails the second examination may
take a third examination after a specific period of not longer than one
year if the applicant meets the requirements prescribed for a previous
examination.

(2) An applicant who fails the third examination may take
an additional test at the board’s discretion.

§364.3. Temporary License.

(8 The Board will issue a temporary license to an applicant
whoistaking theexam for thefirst time. An applicant who hasreceived
a license from another stateis not eligible for atemporary license.

(b) To beissued a temporary license, the applicant must:

(1) meet dl provisions of §364.1 of this title (relating to
Reqguirements for a License);

cant must also submit the Provisiona License fee as set by the Exec-
utive Council, and notarized proof of sponsorship by alicensee of this
board, before the license may be issued. The Board may not grant a
provisiond license to an applicant with disciplinary action in their li-
cense history, or to an applicant with pending disciplinary action.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005446

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 365. TYPES OF LICENSES
40 TAC 8365.1

(Editor's note: The text of the following section proposed for repeal

will not be published. The section may be examined in the offices of
the Texas Board of Occupational Therapy Examiners or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos

(2) meet all provision of §364.2 of thistitle (relating to Li-
cense by Examination);

(3) submit the Confirmation of Examination Registration

and Eligibility to Examine form from NBCOT, which must be sent di-
rectly to the board by NBCOT;

(4) submit a signed Verification of Supervision form as
provided by the board;

(5) send the board the application fee as set by the Execu-
tive Council.

Street, Austin.)

The Texas Board of Occupational Therapy Examiners proposes
the repeal of §365.1, concerning Types of Licenses. The lan-
guage of this chapter will be contained in Chapter 364.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
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will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be clarification of the OT rules. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the proposed rule may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas, 78701.

The repeal is proposed under the Occupational Therapy Prac-
tice Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this repeal.

8365.1. Types of Licenses

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005450

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: September 17, 2000
For further information, please call: (512) 305-6900

¢ ¢ ¢

CHAPTER 366. APPLICATION FOR LICENSE
40 TAC 8366.1

The Texas Board of Occupational Therapy Examiners proposes
the repeal of §366.1, concerning Types of Licenses. The lan-
guage of this chapter will be contained in Chapter 364.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Maline also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be clarification of the OT rules. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the proposed rule may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas, 78701.

The repeal is proposed under the Occupational Therapy Prac-
tice Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Exam-
iners with the authority to adopt rules consistent with this Act to
carry out its duties in administering this Act.

Title 3, Subchapter H, Chapter 454 of the Occupations Code is
affected by this repeal.

8366.1. Application For License

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on August 7, 2000.

TRD-200005449

John P. Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: September 17, 2000

(Editor’'s note: The text of the following section proposed for repealFor further information, please call: (512) 305-6900
will not be published. The section may be examined in the offices of . PN .
the Texas Board of Occupational Therapy Examiners or in the Texas

Register office, Room 245, James Earl Rudder Building, 1019 Brazos

Street, Austin.)
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W THDRAWN RULES

An agencymaywithdraw a proposed action or themaining effectiveness of an emergewatyn byfiling a
notice of withdrawal with th@exas RegisterThe notice is effectivenmediately upon filling or 20 days
after filing asspecified bythe agency withdrawinghe action. If a proposal i®t adopted owithdrawn
within sixmonths of thedate ofpublication inthe Texas Registerit will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appearTiaxhe Register.




TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

CHAPTER 14. GRANTS
30 TAC §814.11, 14.13, 14.14

The Texas Natural Resource Conservation Commission has
withdrawn from consideration proposed new §814.11, 14.13,
and 14.14, which appeared in the May 5, 2000, issue of the
Texas Register (25 TexReg 3913).

Filed with the Office of the Secretary of State on August 3, 2000.

TRD-200005430

Margaret Hoffman

Director, Environmental Law Division

Texas Natural Resource Conservation Commission
Effective date: August 3, 2000

For further information, please call: (512) 239-4712

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 343. STANDARDS FOR JUVENILE
PRE-ADJUDICATION SECURE DETENTION
FACILITIES

37 TAC §343.8

The Texas Juvenile Probation Commission has withdrawn
from consideration a proposed amendment to §343.8, which
appeared in the March 17, 2000, issue of the Texas Register
(25 TexReg 2318).

Filed with the Office of the Secretary of State on August 2, 2000.

TRD-200005396

Lisa Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: August 2, 2000

For further information, please call: (512) 424-6710

¢ ¢ ¢
37 TAC §343.9

The Texas Juvenile Probation Commission has withdrawn
from consideration a proposed amendment to §343.9, which
appeared in the March 17, 2000, issue of the Texas Register
(25 TexReg 2319).

Filed with the Office of the Secretary of State on August 2, 2000.

TRD-200005397

Lisa Capers

Deputy Executive Director and General Counsel
Texas Juvenile Probation Commission

Effective date: August 2, 2000

For further information, please call: (512) 424-6710

¢ ¢ ¢
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ADOPTED RULES

An agencymay take final action on a section 30 days aftepraposal has beepublished inthe Texas
Register The section becomes effective 20 ddier theagencyfilesthe correct documentith the Texas
Register unless dater date ispecified or unless a fedestdtute or reguldon requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement ofegalauthoritywill be published. If an agen@gdopts the sectiowith changes to thproposed
text, the proposal will be republished with the changes.




TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 20. COTTON PEST CONTROL

The Texas Department of Agriculture (the department) adopts
amendments to §20.1, §20.22, and new 8§20.23, all concerning
cotton pest control, and the repeal 820.4, concerning an expi-
ration provision for Chapter 20, without changes to the proposal
published in the June 23, 2000, issue of the Texas Register (25
TexReg 6013).

The amendments to §20.1 and new §20.23 are adopted to assist
no-till cotton farmers in complying with the stalk destruction re-
quirements under the Texas Agriculture Code (the Code) Chap-
ter 74; Subchapter A. The amendments will provide an opportu-
nity for cotton producers to practice no-till farming on a voluntary
basis while complying with the department’s stalk destruction re-
quirements. The advantages of no-till farming include improved
soil and water conservation. The current regulations do not allow
for the use of a no-till farming approach toward meeting the cot-
ton stalk destruction requirements. Section 20.1 defines terms
used in Chapter 20, and is amended to include definitions of the
terms "no-till fields" as new 820.1(17) and "non-hostable cotton”
as 820.1(18). Definitions following these new definitions have
been renumbered accordingly. New 820.23 provides exceptions
for no-till cotton in meeting cotton stalk destruction requirements.
Growers will be required to provide advance noatification of no-till
cotton fields to the department prior to destruction deadlines and
comply with the department requirements by rendering cotton
plants non-hostable to boll weevils.

Amended §20.22 will provide greater flexibility for the Cotton Pro-
ducers Advisory Committee in a zone to request a blanket ex-
tension of the cotton stalk destruction deadlines. Allowing the
chairman of a Cotton Producers Advisory Committee to request
an extension to a cotton stalk destruction deadline will facilitate
and improve the process of granting extensions on a timely ba-
sis. The amendment adds new §20.22(c)(2), which authorizes
the department to grant a blanket extension of the cotton stalk
destruction deadline set for a zone or a portion of a zone upon
written request of the producer advisory committee, authorized
and signed by a majority of the committee, or in response to a
written request by the chairman of the cotton producer advisory
committee or his designee, or in response to a significant num-
ber of individual written requests for individual extensions as a
result of an extreme weather event.

The department also adopts the repeal of §20.4, concerning an
expiration date for Chapter 20. The repeal of §20.4 is adopted
because the establishment of an expiration date for Chapter 20
is no longer necessary due to the enactment of legislation es-
tablishing a timeframe for review of agency rules. The repeal of
§20.4 eliminates the expiration date of Chapter 20.

No comments were received on the proposal.
SUBCHAPTER A. GENERAL PROVISIONS
4 TAC 8§20.1

The amendments to 820.1 are adopted in accordance with the
Texas Agriculture Code (the Code), §74.006, which provides
the department with the authority to adopt rules as necessary
for the effective enforcement and administration of Chapter 74,
Subchapter A; and §74.004 which provides the department with
the authority to establish regulated areas, dates and appropriate
methods of destruction of stalks, other parts, and products of
host plants for cotton pests.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005436

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: August 27, 2000

Proposal publication date: June 23, 2000

For further information, please call: (512) 463-4075

¢ ¢ ¢

4 TAC §20.4

The repeal of §20.4 is adopted in accordance with the Texas
Agriculture Code (the Code), §12.016, which provides the de-
partment with the authority to adopt rules as necessary for ad-
ministration of the Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.
TRD-200005437

ADOPTED RULES August 18, 2000 25 TexReg 8023



Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: August 27, 2000

Proposal publication date: June 23, 2000

For further information, please call: (512) 463-4075

¢ ¢ ¢

SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.22, §20.23

The amendments to §20.22 and new §20.23 are adopted in ac-
cordance with the Texas Agriculture Code (the Code), §74.006,
which provides the department with the authority to adopt rules
as necessary for the effective enforcement and administration of
Chapter 74, Subchapter A; and §74.004 which provides the de-
partment with the authority to establish regulated areas, dates
and appropriate methods of destruction of stalks, other parts,
and products of host plants for cotton pests.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005438

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: August 27, 2000

Proposal publication date: June 23, 2000

For further information, please call: (512) 463-4075

¢ ¢ ¢

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 43. TUBERCULOSIS
SUBCHAPTER A. CATTLE
4 TAC §43.1

The Texas Animal Health Commission adopts the amendments
to Chapter 43, §43.1, concerning Tuberculosis with changes to
the proposed text as published in the June 2, 2000, issue of the
Texas Register (25 TexReg 4994). The text will be republished.
This adopts amendments to §43.1 which provides for indemnity
paid on cattle exposed or infected with tuberculosis.

The following changes were made to 843.1(0)(1)(B). It now reads
$100 for each negative, exposed animal slaughtered as a result
of a whole herd depopulation.

The commission has the authority to pay an indemnity to the
owner of livestock exposed to or infected with a disease if the
commission considers it necessary to eradicate the disease and
to dispose of the exposed or diseased livestock. The adopted
amendment will increase the amount of indemnity currently paid
by the commission for dairy cattle exposed or infected with tuber-
culosis which more closely approximates the fair market value

or appraisal value for a dairy cow that has tuberculosis or is ex-
posed to tuberculosis. The reason for this change is to allow the
commission to act quickly in response to a disease outbreak by
providing a fair and adequate indemnity. The amendment pro-
vides for eligibility for compensation, amounts of compensation,
and limits and restrictions on compensation. Also, in order to
insure that the commission’s share of the indemnity is able to
approximate the fair market value, the commission is propos-
ing $1,000. The current rule provides that the indemnity will not
exceed the federal share of the indemnity. That limitation was
reflected in a specific statutory provision for tuberculosis which
was repealed last legislative session when the commission got
the broader indemnity authority found in §161.058 of the Agricul-
ture Code. The commission also added language to the indem-
nity provision for herd depopulation agreements, found at sub-
section (0)(1)(B), in order to insure that it was for animals that
tested negative, but were exposed to other animals in the herd
which were positive. Also, the commission deleted the current
date contained in the rule because it is no longer applicable.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Agriculture Code,
Chapter 161, 8§161.058 which authorizes the commission
to adopt rules related to indemnity for exposed or diseased
livestock. Also, §161.041 (a) and (b), as well as §161.046
authorizes the Commission to promulgate rules in accordance
with the Texas Agriculture Code.

843.1. Cattle (All Dairy and Beef Animals, genus Bos), and Bison
(genus Bison).

(@) Exposed to or infected with. Whenever the Texas Animal
Health Commission has reason to believe that any livestock has been
exposed to or is infected with tuberculosis, that premises and all live-
stock thereon shall be quarantined subject to the tuberculin test.

(b) Who may administer tuberculin test. Tuberculin tests shall
be conducted by a veterinarian employed by the Texas Animal Health
Commission or the United States Department of Agriculture or by an
accredited veterinarian. All tests are official tests and must be reported
to the Texas Animal Health Commission on VS Form 6-22 and continu-
ation sheet VS Form 6-22B or an official health certificate. Accredited
veterinarians are permitted to use only the .1cc caudal fold test.

(c) Restraint. Each animal must be effectively restrained by
use of halter, nose lead, squeeze gate, or chute, or other methods expe-
dient to the prevailing situation. A good injection is imperative and the
animal must be properly restrained in order to carry out this procedure
correctly.

(d) Identification. All animals tested must be permanently in-
dividually identified by eartag, tattoo, or fire brand. Chain numbers are
not acceptable.

(e) Equipment. Needles used in applying the tuberculin test
will be limited exclusively to those of 26 gauge and 3/8 inch exposure.
Syringe shall be a tuberculin syringe.

(f) Site of injection. In routine testing the caudal fold shall
be the site of injection. Cervical tests will be used only by regulatory
veterinarians.

(g) Procedure for injection.

(1) Caudalfold. Prior to injection, examine the caudal fold
for any abnormalities that may confuse the interpretation of the test.
Note and point them out to the owner. When necessary, clean the site
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with dry cotton or cotton moistened with alcohol and, in routine test- (5) Comparative cervical test. The skin thickness of each
ing, inject .1cc of tuberculin intradermally into the precleaned site. Insite of each animal is recorded. The preinjection measurement of each
making the injection, extreme care must be taken to assure intradeanimal is then subtracted from the post-injection measurement and the
mal inoculation of tuberculin. Substantially all of the exposed needleifference for each site is determined. This "skin" thickness difference
should be inserted to prevent leakage of the tuberculin at the injectiosalue is plotted on the scattergram, VS Form 6-22D. Any animal in the
site. The syringe and needle must be maintained in a clean conditiosuspect zone on the consecutive comparative cervical test will be clas-
This can be done by using dry cotton to remove all foreign matter fronsified Reactor "R." The classification of each animal will be according
the needle and syringe. This procedure requires very little time antb the zone into which the results are graphed.
will help reduce the possibility of an abscess which might confuse the g

(A) Negative "N.

reading.

(2) Single cervical. The injection site is the preclipped side (B) Suspect"S.
of the neck in the middle third of the distance between the point of the (C) Reactor "R."
shoulder and the angle of the jaw, on a line parallel to the spine of
the scapula. Inject .1cc of tuberculin intradermally in the center of th
clipped area.

(k) Reporting of tuberculin tests. A report of all tuberculin
qests, including the individual identification of each animal of eartag
number or tattoo age, sex, and breed, and a record of the size of the
(3) Comparative cervical. M. avian and m. bovis balancedresponses, shall be submitted promptly to the Texas Animal Health
PPD tuberculin is injected intradermally into two separate preclippedCommission.
areas of the neck. The upper site (avian PPD) is about four inches below
the crest of the neck, the lower site (bovine PPOiMs inches below
the upper site.

() Requirements. When suspects are classified using the cau-
dal fold test, the following requirements are to be accomplished.

(1) Report suspects on test chart with a classification of tu-
perculin responses and forward chart to Texas Animal Health Commis-
§ion promptly.

(h) Dosage. One-tenth cubic centimeter (.1cc) of tuberculin
is used for routine caudal fold testing and for testing of herds unde
quarantine that have not had m. bovis lesion reactors revealed in i
Two-tenths cubic centimeter (.2cc) of tuberculin is used by regulatory (2) Inform the owner that:
veterinarians in herds that have had m. bovis lesion reactors revealed (A) as a result of this test, the suspect shall be quaran-
in it or on individual animals from an m. bovis herd. Dosage for com- . . . . ' SUSp a

. : . . . ._ tined to the premise. This quarantine will be issued by the testing vet-
parative cervical testing will be .1cc of balanced m. bovis and m. aviarl, ;o o n-
tuberculins. ’

. . . . . (B) itis recommended that the suspect animals be iso-

() . Observatlon._ Carefl_JI con5|d(_erat|0n mUSt. be given t_o theIated from the remainder of the herd. If this is a dairy herd, it is also
observation of each animal. It is essential that the site of injection on . . )

. . . . recommended that these animals be milked last;
the properly restrained animal be carefully examined by palpation or
measurement approximately 72 hours following injection. Visual ob- (C) if the herd owner desires to sell the suspect(s), the
servation only of animals can in no way be considered an acceptablesting veterinarian must contact the Texas Animal Health Commis-
procedure. sion, who will issue a VS Form 1-27 permit for movement of these

() Reporting extent of reaction with symbols--caudal fold animals direct to slaughter at a plant under veterinary inspection;

Tissue disturbance may vary from those barely perceptible to a (D) all suspects will be retested within 10 days by the
swelling the size of a fist or larger. The response may be hard andomparative cervical test or in 60 to 90 days utilizing the comparative
circumscribed or soft and diffused with no distinct demarcation. Thecervical test or caudal fold test by a representative of the Texas Animal
size, shape, or consistency of the tissue response does not reflect tHealth Commission. This representative will contact the owner to set
degree of infection. The interpretation and classification of tuberculina test date; and

responses, therefore, must be based on the professional judgment of
the testing veterinarian. The following are guidelines for classification
of cattle tested with the caudal fold test.

(E) noindemnity will be paid on animals in the suspect
classification.

(1) Reactor "R"--Animals showing a circumscribed (m)  Handling the caudal fold suspect herd.
swelling 5mm. in diameter (3/16 of an inch) Y®r a diffuse swelling (1) Ifthe suspects are negative on retest, all restrictions are
twice as thick as the normal caudal fold J>or greater response removed.
to tuberculin on routine test should be classified as reactors unless

in the professional judgment of the testing veterinarian a suspect
classification is justified. g

(2) If the caudal fold suspects are slaughtered and have no
ross lesions of tuberculosis, all restrictions are removed.

(2) Suspect"S"--Animals showing a response to tuberculin 3 Any suspect to t_he comparative ce_rvical test that i_s
not classified as reactor with the exception noted below, slaughtered with no gross lesions shall be considered as negative.

Suspects to the comparative cervical test that are not slaughtered will

(3) Negative "N"--Animals showing no response to tuber- be retested in 60 to 90 days and if they are negative all restrictions are
culin or those animals with responses which have been classified negemoved. If the suspect remains a suspect, the animal will be classed
ative for m. bovis by the comparative cervical tuberculin test. as a reactor and branded.

(4) Single cervical. (4) Reactors to the comparative cervical test will be

(A) Reactor "R"--Animals showing any swelling at the branded and tagged and sold direct to slaughter.

injection site. (n) Disposal of reactors. All animals classified as tuberculin
reactors must have a red reactor tag placed in the left ear and a fire

(B) Negative "N"--Animals showing no swelling at the brand "T" at least two by two inches in size, high on the left hip near

injection site.
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the tailhead. A representative of the Texas Animal Health Commission (2) Herds in which mycobacterium bovis infection has
will: been disclosed shall remain under quarantine and must pass two
. . . . . tuberculin tests at intervals of at least 60 days and one additional test
(1) issue apermitto ship reactor animals directto slaughter, - - . . )
Reactor animals must be slaughtered within 15 days of classification'after SIX months. The comparative cervical test W'I.l not_be used in
m. bovis herds except when approved by the executive director of the
(2) complete indemnity claims (VS Form 1-23). If more Texas Animal Health Commission. Minimum quarantine period shall
than seven animals are involved, make all individual entries on continbe ten months from slaughter of lesion reactors.
uation sheets (VS Form 1-23A). If more than 10 animals are involved,

a professional appraiser may be used: (3) Herds in which NGL reactor(s) only occur and no ev-

idence of mycobacterium bovis infection has been disclosed may be
(3) issue Texas Animal Health Commission disease quarreleased from quarantine after a 60 day negative retest on the entire
antine; herd. This will be a .1cc caudal test. Any caudal fold responses may

(4) complete history and record sheet; be retested using the comparative cervical test.

(4) Suspects in herds where only suspect animals are dis-
closed shall be quarantined to the premises until retest and classified
(6) arrange for cleaning and disinfecting; negative or shipped direct to slaughter under permit. If no gross le-
sions at slaughter, quarantine will be released.

(5) complete statement of appraisal;

(7) mail completed Station Form 6-2 (cleaning and disin-
fecting form); (r) Special retests of high-risk herds.

(8) inform the owner that if he desires to sell any animals (1) Inherds where mycobacterium bovis infection has been
which are in the quarantined herd, he must write or phone the Texasonfirmed but the herd not depopulatéde annual tests on the entire
Animal Health Commission to request a permit; and herd, followed by two tests at three-year intervals, shall be applied fol-

(9) inform the owner that any animals added to his herdIOWIng the release of quarantine.

while under quarantine that are not kept apart from the rest of the herd (2) Inanewly assembled herd on premises where a tuber-
are not eligible for federal indemnity if they should later react to theculous herd has been depopulated, two annual herd tests shall be ap-
tuberculin test. plied to all cattle; the first test to be applied approximately six months
after assembly of the new herd. These tests shall be followed by two

(0) Indemnification to cattle owners. After said reactors arecom lete herd tests at three-year intervals. If the premises are vacated
slaughtered, the owner shall submit to the Texas Animal Health Comf- P y : P

mission a written statement made by said establishment showing tha' One year, these requirements may be waived.

amount of salvage paid for each animal. (s) 6-35 traceback (animals which show lesions which are
compatible or suggestive with bovine TB at slaughter establishments).
t){ghen a 6-35 is received on a herd, the entire herd must be quarantined

berculosis program or as a result of a response on an official test can h . .
h > ; - and all cattle tested. The testing will be conducted by a representative
indemnified as follows. Subject to the availability of funds, the Com- . o

of the Texas Animal Health Commission.

mission will pay the owner the unreimbursed amount determined by de-

(1) Cattle that are slaughtered in compliance with the tu-

ducting the salvage value and the federal indemnity from the appraised (1) Ifthe entire herd is negative, the quarantine is released

value not to exceed: and no further testing will be required unless additional tracebacks are
(A) 1,000 for each animal classified as a suspect or arecelved.

reactor; (2) If the information is a direct trace to the herd, all re-

(B) $100 for each negative exposed animal slaughtere(fpondmg animals will be classed as a reactor.

as a result of a whole herd depopulation. (3) If the information is an indirect trace, the comparative

(2) All animals in the herd must be tested for indemnity to cervical test can be used on any responding animals.

be paid. (4) When a 6-35 report is traced back to a feedlot, no test

will be conducted on the animals remaining in the feedlot. However, an

extensive effort should be made to locate the herd of origin. Cattle in

feedlots known to be exposed to tuberculous cattle shall be quarantined
(p) Designated pens. Cattle exposed to tuberculosis may band shipped under permit directly to slaughter.

moved into designated pens in feedlots provided they meet the follow-

ing requirements.

(3) All provisions of the law and the regulations of the
Commission must be complied with for indemnity to be paid.

(t) Tuberculosis accredited herd.

(1) All cattle enter designated pens approved under andaccrediteg%er(dgiesncJer:2|v%(i):rlf#;gsp;)z;jsesfg](ljtgtnléaﬁtc&g(ojslct)?l(l:ceurﬁv-e-grrlnual

mt?grtwlg)g g]n%rggg'ae(gi?iizse;?gt Iunlzilscfni of this title (relating to Defl_tuberculin tests and no other evidence of bovine tuberculosis has been
' ) 9 ) disclosed; all testing is to be conducted at owner’s expense.

(2) All cattle must have been tested negative to tuberculosis

within 60 days prior to placement in the designated pens. (2) Accredited herd plan; animals to be tested. Testing of

herds for accreditation or reaccreditation shall include all cattle over
(q) Retesting and release of quarantine. 24 months of age and any animals other than natural additions under
24 months of age. All natural additions shall be individually identified

(1) Sale of feeder calves from quarantined herds will be :
restricted. Feeder calves under 12 months of age that have passe&%d recorded on the test report as members of herd at the time of the

tuberculin test within 60 days may be permitted to move intrastate to gnnual test.
quarantined feedlot or designated pens in a feedlot. (3) Herd additions. Herd additions must originate directly
from one of the following:
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(A) accredited herd.

(B) herd in an accredited free state.

Animal Health Commission (commission) and the Travis County
Commissioners Court which memorializes an agreement to
cooperate and communicate.

(C) herd in a modified accredited area that has passed g'he Commission has the authority to enter into a Memorandum
herd test of all animals over 24 months of age within 12 months, an . - y o en
of Understanding with county commissioner courts for the pur-

the individual animals for addition were negative to the tuberculin test f checking health its of li K duri
conducted within 60 days. pose of checking health papers and permits of livestock during

the course of a sheriff’'s or commission’s duty. Travis County
(D) herd in a modified accredited area not meeting re-has several Sheriff's deputies who are dedicated to addressing
quirements of subparagraph (A), (B), or (C) of this paragraph, individdivestock issues in Travis County and the memorandum of agree-
ual animals for addition must pass negative test within 60 days prior tanent is intended to improve cooperation of functions related to
entering the premises of the accredited herd and must be kept in isdiseased livestock.
lation from all members of the accredited herd until negative to a tes . : :
conducted after 60 days of date of entry. Animals addedgunder subparfzil-o comments were received regarding adoption of the new rule.
graphs (B) and (C) and this subparagraph shall not receive accreditdthe new rules is adopted under the Texas Agriculture Code,
herd status for sale purposes until they have been members of the heBthapter 161. Section 161.052 authorizes the commission to
at least 60 days and are included in a herd retest. enter into a joint memorandum of understanding with local au-
thorities. Section 161.041(a) and (b), as well as §161.046 au-

. . thgrizes the Commission to promulgate rules in accordance with
credited herd status, the herd must pass at least two consecutive ann Texas Agriculture Code. Section 161.003 provides that the

tuberculin tests with no evidence of bovine tuberculosis disclosed. Al o ;
commissioners court of each county shall cooperate with and

a”'ma's must be_ a bona fide member of the herd. Qual_lfl_ed herd MaYssist the commission in protecting livestock, domestic animals,

be issued a certificate by the local state and federal officials. The ac- ; : -
o : - . and domestic fowl from communicable diseases.

creditation period will be 12 months (365 days) from the anniversary

date and not 12 months from the date of the reaccreditation test. Tohis agency hereby certifies that the adoption has been reviewed

qualify for reaccreditation, the herd must pass an annual test within by legal counsel and found to be a valid exercise of the agency’s

period of ten to 14 months from the anniversary date. legal authority.

(A) Modified Tuberculosis Accredited Area plan. The
rules and regulations governing the Modified Tuberculosis Accredite

(4) Accreditation and reaccreditation. To qualify for ac-

d:iled with the Office of the Secretary of State on August 7, 2000.

Area Plan will be the Uniform Methods and Rules-bovine tuberculosisTRD-200005488
eradication, as adopted by the U.S. Animal Health Association and apsene Snelson
proved by the Animal and Plant Health Inspection Service of the U.SGeneral Counsel

Department of Agriculture.

Texas Animal Health Commission

(B) Accredited Free State Plan. The rules and regula-Effective date: August 27, 2000
tions governing the Accredited Free State Plan will be uniform method#&roposal publication date: June 2, 2000
and rules-bovine tuberculosis eradication, as adopted by the U.S. AniFor further information, please call: (512) 719-0714
mal Health Association and approved by the Animal and Plant Health . . .

Inspection Service of the U.S. Department of Agriculture.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005467

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: August 27, 2000

Proposal publication date: June 2, 2000

For further information, please call: (512) 719-0714

¢ ¢ ¢

CHAPTER 59. GENERAL PRACTICES AND
PROCEDURES
4 TAC 8§859.8

The Texas Animal Health Commission adopts new 859.8 to
Chapter 59, concerning General Practices and Procedures
without changes to the proposed text as published in the
June 2, 2000, issue of the Texas Register (25 TexReg 4995)
and will not be republished. New 8§59.8 will provide, as a
rule, the Memorandum of Understanding between the Texas

TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER D. ADVERTISING AND
PROMOTION--ALL BEVERAGES

16 TAC §45.106

The Texas Alcoholic Beverage Commission adopts amendments
to 845.106 with changes to the text as originally published in the
May 12, 2000, edition of the Texas Register, (25 TexReg 4269-
4270). The text as published was changed by adding the last
sentence to new subsection(j) of the rule.

Sections 102.07(e) and 108.061 of the Alcoholic Beverage Code
allows members of the manufacturing tier of the alcoholic bever-
age industry to offer prizes to consumers through sweepstakes
promotions so long as those promotions are simultaneously con-
ducted in 30 or more states and no purchase or entry fee is re-
quired for participation in the sweepstakes. Such methods of
product promotion are common throughout the country, although
the promotion may award prizes by random chance or on the
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basis of some demonstrated knowledge or skill by sweepstakes
participants.

The amendment adopted to subsection(b) of the rule defines the
statutory term "sweepstakes" to include either of these methods
of awarding prizes. This definition comports with commonly ac-
cepted meanings of the word "sweepstakes" and allows industry
members greater latitude in determining how best to promote
their product. Moreover, the amendment comports with the rel-
evant objectives of the Alcoholic Beverage Code in that there
was no information before the commission indicating that allow-
ing industry members to compete in this manner would have
an adverse effect on public temperance or that such methods
of competition would serve to establish tied-house relationships
between the tiers.

The Coors of Longview beer distributorship announced in oppo-
sition to the amendments on the grounds that they would serve
to allow large industry members to compete on terms which
smaller members could not match. Further, this commenter ex-
pressed concern that contest style sweepstakes could be used
as a means to establish tied-house relationships.

The commission disagreed with this comment. The statutory
provisions cited above places conditions on sweepstakes pro-
motions which many smaller producers cannot satisfy and the
amendments adopted here do not alter those conditions. Also,
while sweepstakes promotions have been lawful since 1993, the
commission has no experience indicating that such promotions
have been used to establish tied-house relationships. If sweep-
stakes promotions were to be used in this way in the future, that
use would be regulated and constrained by §102.01(h) of the Al-
coholic Beverage Code and perhaps other provisions of the code
and rules of the commission.

The Wholesale Beer Distributors of Texas suggested that the rule
be amended to distinguish between acceptable and unaccept-
able forms of contest in that contest style sweepstakes can be
conducted in such a way as to benefit specific retailers contrary
to the tied-house principles of the Alcoholic Beverage Code.

The commission disagreed with this comment in that man-
ufacturers that conducted contest style sweepstakes to the
benefit of a specific retailer would quite likely act in violation
of §102.07(a)(2) and §102.15(1) of the Alcoholic Beverage
Code and perhaps other provisions of the code and rules of the
commission. Subsection (j) of the rule is adopted to make this
constraint clear.

The Beer Alliance of Texas suggested that the rule be amended
to require sweepstakes sponsors to place a definite and rea-
sonable time limitation on specific promotions. The commission
judged this to be an unnecessary restriction on industry mem-
bers in that there is no information before the commission indi-
cating that the duration of sweepstakes promotions has had an
adverse effect on public temperance or inter-tier relations.

The Beer Alliance also suggested that sweepstakes sponsors
be required to report proposed promotions to the agency prior
to implementation in Texas. The commission disagreed with this
suggestion because it would impose an unnecessary adminis-
trative burden on both industry members and agency staff. Typ-
ically, industry members capable of conducting a promotion in

30 states are also capable of determining the parameters of ac-
ceptable conduct under Texas law. Further, agency staff rou-
tinely gives informal advice about such matters to requesters. Fi-
nally, sweepstakes promotions are widely advertised to the pub-
lic. Thus, there is only small likelihood that an unlawfully con-
ducted sweepstakes would escape the attention of agency staff.

Anheuser-Busch commented that the amendments could be in-
terpreted to preclude industry sponsorship of events offered by
non-industry entities, such as charity events, rodeos, car races
and boxing matches. Accordingly, Anheuser-Busch suggested
removing the reference to "the sponsor" in subsection (b).

The commission determined this suggested amendment to
be unnecessary. The rule clearly refers only to sweepstakes
promotions sponsored by industry members under the authority
of §102.07 and 8§108.061 of the Alcoholic Beverage Code.
Other types of promotional activities are regulated by other
provisions of the code and the commission’s rules such as
those cited above and §45.100 and §45.113. Those provisions
are not affected by this rule amendment.

These amendments are adopted under Alcoholic Beverage
Code, 85.31, which provides the commission with the authority
to prescribe and publish rules necessary to carry out the
provisions of the Alcoholic Beverage Code.

Cross Reference: Alcoholic Beverage Code,§102.07 and
8108.061, are affected by this rule.

8§45.106. Sweepstakes and Games of Chance.

(&) Thisrule relates to §102.07 and §108.061 of the Alcoholic
Beverage Code.

(b) For purposes of the above referenced provisions of the
Alcoholic Beverage Code, sweepstakes shall include prizes that are
awarded to consumers on the basis of random chance or on the basis of
some knowledge or skill demonstrated by the sweepstakes participant,
as determined by a judge or judges selected by the sponsor for that
purpose.

(c) The holder of the following licenses and permits may of-
fer a prize to a consumer if the offer is part of a nationally conducted
promotional sweepstakes activity legally offered and simultaneously
conducted during the same time period in 30 or more states:

(1) manufacturer’s license;

(2) non-resident manufacturer’s license;
(3) brewer’s permit;

(4) non-resident brewer’s permit;

(5) distiller's and rectifier's permit;

(6) winery permit;

(7) wine bottler's permit; or

(8) non-resident seller’'s permit.

(d) Any sweepstakes promotion must be legally offered and
simultaneously conducted during the same time period in 30 or more
states.

(e) A person affiliated with the alcoholic beverage industry
may not receive a prize from a sweepstakes promotion.

(f) A person must be 21 years of age or older to enter a sweep-
stakes promotion.
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(g) Nogame piece, or other form of instant win device may bemake such rules and regulations as may be necessary to carry
packaged with, within, or printed on any packages of alcoholic beverin effect the purposes of the law.

ages. All sweepstakes entries are prohibited from requiring a purcha
of an alcoholic beverage or the validation of any kind which requires

purchase of any alcoholic beverage.

Shis agency hereby certifies that the adoption has been reviewed
aby legal counsel and found to be a valid exercise of the agency’s

legal authority.

(h) No sweepstakes entry may be packaged with, within, or
printed on any packages of alcoholic beverages unless there is pr&iled with the Office of the Secretary of State on July 31, 2000.
vided at the point of sale identical entries available to the consumergn 500005326

All sweepstakes entries are prohibited from requiring a purchase of
alcoholic beverage or the validation of any kind which requires a pur-

chase of any alcoholic beverages.

)ary M. Strange, RN, BSN, CNA

Executive Director
Board of Vocational Nurse Examiners

(i) Except as specifically authorized by this section, and theggactive date: August 20, 2000

Alcoholic Beverage Code, §102.07 and §108.061, it shall be unlawfu
for any person to sell or distribute any alcoholic beverage in a contain
bearing any label, crown, or covering upon which there is printed or

Lroposal publication date: June 30, 2000

elgor further information, please call: (512) 305-8100

marked any word, letter, figure, symbol or character representative of ¢ ¢ ¢

or suggesting any game of chance, or to use or display any advertisi

so printed or marked.

nEUBCHAPTER D. INFORMAL DISPOSITIONS

() Any sweepstakes promotion that includes prizes that are22 TAC §239.41, §239.42

to be awarded on the basis of some knowledge or skill demonstrat
by the sweepstakes participant may not be held or conducted on
licensed premises of a retailer or private club. Sweepstakes spons
may, with the retailer’'s permission, place sweepstakes entry forms o

retail premises.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 1, 2000.

TRD-200005357

Doyne Bailey

Administrator

Texas Alcoholic Beverage Commission

Effective date: August 21, 2000

Proposal publication date: May 12, 2000

For further information, please call: (512) 206-3204

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 12. BOARD OF VOCATIONAL
NURSE EXAMINERS

CHAPTER 239. CONTESTED CASE
PROCEDURE

SUBCHAPTER A. DEFINITIONS

22 TAC §239.1

The Board of Vocational Nurse Examiners adopts the amend-
ment of §239.1 relating to definitions without changes to the pro-
posed text published in the June 30, 2000, issue of the Texas
Register (25 TexReg 6276). The definition for Notice is amended
for consistency with other rules in this Chapter that have been
amended.

No comments were received relative to the adoption of this rule.

The amendment is adopted under Chapter 302, Texas Occupa-
tions Code, Subchapter D, Section 302.151 (b), which provides
the Board of Vocational Nurse Examiners with the authority to

E%%e Board of Vocational Nurse Examiners adopts the repeal of

39.41 relative to Prehearing Conference and §239.42 relative
o Agreed Orders without changes to the proposal as published
in the June 30, 2000, issue of the Texas Register (25 TexReg
6277). Section 239.41 was repealed in order to make substan-
tial changes in the wording and to change "Prehearing Confer-
ence" to "Informal Conference". Section 239.42 was repealed
for renumbering purposes only.

No comments were received relative to the repeal of these rules.

The repeal is adopted under Chapter 302, Texas Occupations
Code, Subchapter D, Section 302.151 (b), which provides the
Board of Vocational Nurse Examiners with the authority to make
such rules and regulations as may be necessary to carry in effect
the purposes of the law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 31, 2000.

TRD-200005328

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Effective date: August 20, 2000

Proposal publication date: June 30, 2000

For further information, please call: (512) 305-8100

¢ ¢ ¢

22 TAC §8239.41 - 239.51

The Board of Vocational Nurse Examiners adopts new §239.41,
239.42, 239.43, 239.44, 239.45, 239.46, 239.47, 239.48,
239.49, 239.50, 239.51 without changes to the proposed text
published in the June 30, 2000, issue of the Texas Register
(25 TexReg 6278). The rules are adopted for clarification and
consistency relative to default orders.

No comments were received relative to the adoption of these
rules.

The rules are adopted under Chapter 302, Texas Occupations
Code, Subchapter D, Section 302.151 (b), which provides the
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Board of Vocational Nurse Examiners with the authority to make
such rules and regulations as may be necessary to carry in effect
the purposes of the law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 31, 2000.

TRD-200005329

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Effective date: August 20, 2000

Proposal publication date: June 30, 2000

For further information, please call: (512) 305-8100

¢ ¢ ¢

SUBCHAPTER E. REINSTATEMENT
PROCESS
22 TAC §8239.51 - 239.54

The Board of Vocational Nurse Examiners adopts the repeal
of §239.51 relative to Application for Reinstatement of License,
§239.52 relative to Evaluation for Reinstatement, §239.53 rela-
tive to Procedure Upon Request for Reinstatement and §239.54
relative to Board Action Possible Upon Reinstatement without
changes to the proposal as published in the June 30, 2000, is-
sue of the Texas Register (25 TexReg 6279). These rules are
repealed for renumbering purposes only.

No comments were received relative to the adoption of this re-
peal.

The repeal of these rules is adopted under Chapter 302, Texas
Occupations Code, Subchapter D, Section 302.151 (b), which
provides the Board of Vocational Nurse Examiners with the au-
thority to make such rules and regulations as may be necessary
to carry in effect the purposes of the law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 31, 2000.

TRD-200005330

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Effective date: August 20, 2000

Proposal publication date: June 30, 2000

For further information, please call: (512) 305-8100

¢ ¢ ¢

22 TAC §8239.61 - 239.64

The Board of Vocational Nurse Examiners adopts new §239.61
relative to Application for Reinstatement of License, §239.62 rel-
ative to Evaluation for Reinstatement, §239.63 relative to Pro-
cedure Upon Request for Reinstatement and §239.64 relative
to Board Action Possible Upon Reinstatement without changes
to the proposed text published in the June 30, 2000, issue of

the Texas Register (25 TexReg). These rules are adopted to re-
place those repealed for renumbering purposes only. The only
changes to language is to replace references to prehearings with
informal conferences.

No comments were received relative to the adoption of these
rules.

These rules are adopted under Chapter 302, Texas Occupations
Code, Subchapter D, Section 302.151 (b), which provides the
Board of Vocational Nurse Examiners with the authority to make
such rules and regulations as may be necessary to carry in effect
the purposes of the law.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 31, 2000.

TRD-200005331

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Effective date: August 20, 2000

Proposal publication date: June 30, 2000

For further information, please call: (512) 305-8100

¢ ¢ ¢

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS

CHAPTER 341. LICENSE RENEWAL
22 TAC §341.8

The Texas Board of Physical Therapy Examiners adopts amend-
ments to 8341.8, Inactive status, without changes to the pro-
posed text as published in the May 26, 2000, issue of the Texas
Register (25 TexReg 4687), and will not be republished. These
amendments clarify instructions for licensees about the inactive
status, and streamline agency administrative processes.

These amendments establish that the board charges a fee to
go inactive, rather than to return to active status, clarify that a
late fee will be charged if the change in status is not completed
prior to the license expiration date; clarify that a passing score
on the jurisprudence exam is a requirement to return to active
status; and correct a misstatement about continuing education
requirements.

No comments were received regarding these amendments.

The rule is adopted under the Physical Therapy Practice Act,
Title 3, Subtitle H, Chapter 453, Occupations Code, which pro-
vides the Texas Board of Physical Therapy Examiners with the
authority to adopt rules consistent with this Act to carry out its
duties in administering this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 31, 2000.
TRD-200005345
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John P. Maline

Executive Director

Texas Board of Physical Therapy Examiners
Effective date: August 20, 2000

Proposal publication date: May 26, 2000

For further information, please call: (512) 305-6900

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER S. CATASTROPHE RESERVE
TRUST FUND

28 TAC §85.9901 - 5.9906

The Commissioner of Insurance adopts new §85.9901- 5.9906
concerning the Catastrophe Reserve Trust Fund. These
sections are adopted without changes to the proposed text as
published in the June 9, 2000, issue of the Texas Register (25
TexReg 5554) and will not be republished.

The new sections are necessary to implement House Bill 2253
as passed by the 76th Texas Legislature, which amended Article
21.49 of the Texas Insurance Code, concerning the Catastro-
phe Reserve Trust Fund (trust fund). The trust fund is part of
the statutory plan to address catastrophic losses in the event of
a major storm affecting the Texas coast. HB 2253 directed the
Commissioner of Insurance to adopt rules to establish the pro-
cedures relating to relinquishments of net equity of the members
of the Texas Windstorm Insurance Association to the trust fund
and the disbursement of money from the trust fund in the event
of an occurrence or series of occurrences within a defined catas-
trophe area. As required by this legislation, these new sections
set forth the procedures for payments to, disbursements from,
and the maintenance of the trust fund.

The new sections set forth the procedures relating to payments
of relinquished amounts to the trust fund and the disbursement
of money from the trust fund in the event of a defined catastrophe
that requires disbursement from the trust fund. Section 5.9901
sets forth the purpose and scope of the subchapter. Section
5.9902 defines the various words and terms used in the sub-
chapter. Section 5.9903 provides for the operation of the trust
fund. This section provides that the Comptroller shall adminis-
ter the trust fund in accordance with Article 21.49, Texas Insur-
ance Code and Subchapter S. The Texas Treasury Safekeeping
Trust Company, a special purpose trust company managed by
the Comptroller, shall receive, disburse, invest, hold and man-
age all monies deposited in the trust fund. This section further
requires the association to relinquish net equity of its associa-
tion members to the trust fund, and sets forth procedures for
disbursements from the trust fund upon direction of the Com-
missioner and provides for maintenance of the trust fund by the
Comptroller. Section 5.9904 relates to termination of the trust
fund. The trust fund may be terminated only by law and on ter-
mination, all assets of the trust fund revert to the state. Section
5.9905 relates to the investments of monies in the trust fund.

Section 5.9906 sets out the duties and responsibilities of the as-
sociation and the Commissioner in the event a loss triggers a
disbursement from the fund.

No comments were received regarding the adoption of the new
sections.

The new sections are adopted under the Insurance Code Article
21.49 and §36.001. Article 21.49, Section 8(i)(1), provides that
the Commissioner of Insurance shall adopt rules that address
the process for payments to and disbursements from the trust
fund. Section 36.001 provides that the Commissioner of Insur-
ance may adopt rules to execute the duties and functions of the
Texas Department of Insurance.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 1, 2000.

TRD-200005366

Lynda Nesenholtz

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: August 21, 2000

Proposal publication date: June 9, 2000

For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 13. LAND RESOURCES
SUBCHAPTER B. RIGHTS-OF-WAY OVER
PUBLIC LANDS

31 TAC §13.17

The General Land Office adopts an amendment to §13.17(c)
relating to the payment of fees for renewals of right-of-way
easements for pipelines, with changes to the proposed text as
published in the March 31, 2000, issue of the Texas Register
(25 TexReg 2766). The amendment requires that the fee to be
paid for renewals of right-of-way easements for pipelines be the
full rate presented in §13.17(a) of the rule. The amendment to
the rule is being adopted to increase deposits to the permanent
school fund and to the special fund for removal of unautho-
rized structures on permanent school fund land as a result
of increased payment of the fees for renewals of right-of-way
easements by the users of the pipelines.

Written comments on the proposal were received from Texas As-
sociation of Business & Chamber of Commerce, Association of
Texas Intrastate Natural Gas Pipelines, and Texas Oil & Gas As-
sociation. The comments addressed the same two concerns:
1) deletion of the word "automatically” from the rule subjects a
pipeline user to a review of its pipeline use before a renewal of the
easement will be granted by the agency, thereby creating uncer-
tainty in planning for continuity of operations and acquisitions and
dispositions, and 2) the requirement that the renewal be based
on the then current rate applicable to pipelines imposes an ad-
ditional economic burden on the pipeline user. With regard to
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the first concern, suggestions included: (i) retention of the word
"automatically," and (ii) inclusion of language that clarifies the
conditions upon which easement renewals will be given. With
regard to the second concern, suggestions included: (i) no in-
crease in rates, (ii) limiting any increase to 100% of the originally
paid fee, and (iii) phasing any increase over a number of years.

In response to the first concern, the agency changed the lan-
guage in the proposed amendment to §13.17(c) to provide that
renewals "shall" be granted, provided that the grantee complies
with the terms and conditions of the easement "agreement, in-
cluding the notice, application, renewal payment, and documen-
tation requirements contained therein." The word "automatically"
remains deleted to avoid misunderstandings as to whether the
grantee desires to renew the easement at the time for renewal.
The notice procedure in the easement agreement will provide
the agency with information on the grantee’s intention to renew
and should substantially reduce the agency’s time and effort in
policing the status of renewals on existing pipeline easements,
while placing but a small burden on the user to notify the agency
of its intent to renew the easement.

As to concern No. 2, the agency responds that the renewal rate,
under the adopted rule, will be the same as that being paid by
new pipeline users and users extending pipelines over additional
areas, thereby putting first time users, extending users, and re-
newal users on the same rate level. Additionally, all users pay
only a one-time fee over a ten-year term, with no periodic present
value adjustments or other related increases; thereby affording
the user extended budgetary planning time. Also, currently out-
standing easement agreements, which contain a 50% renewal
rate clause, will be honored by the agency, provided the user
has complied with all of the terms of the easement at the time
of renewal. Finally, because there have been no increases in
pipeline user fees since 1984, deletion of the 50% renewal rate,
at this time, should not result in an undue imposition on pipeline
users.

The amendment is adopted under the Natural Resources Code,
Chapter 31, 831.051, which provides the Land Commissioner
with the authority to make and enforce suitable rules consistent
with the law. The amendment is also adopted under Chapter 51,
851.295 and 851.296, relating to Easements.

The amendment affects Natural Resources Code, Chapter 51,
851.295 and §51.296.

8§13.17. Fees for Right-of-Way Easements.

(d) Atthe commissioner’s discretion, a right-of-way easement
for pipelines may be renewed for a term less than 10 years and the rates

prorated accordingly.

(e) The following table lists the fees and terms for power and
telephone line rights-of-way over public lands as established by the

commissioner.
Figure: 31 TAC 813.17(e) (No change.)

() Renewal fees for all power and telephone line rights-of-way

over public lands are the rates in effect at the time of renewal.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 2, 2000.

TRD-200005395

Larry Soward

Chief Clerk

General Land Office

Effective date: August 22, 2000

Proposal publication date: March 31, 2000

For further information, please call: (512) 305-9129

¢ ¢ ¢

PART 16. COASTAL COORDINATION
COUNCIL

CHAPTER 501. COASTAL MANAGEMENT
PROGRAM

The Coastal Coordination Council (Council) adopts, without
changes to the text, the proposed amendments to §501.3,
relating to Definitions and Abbreviations, §501.4, relating to
General Procedures, and adopts with nonsubstantive, editorial
changes to the text §501.14, relating to Policies for Specific
Activities and Coastal Natural Resource Areas. The proposed
amendments were published in the May 19, 2000, edition of the
Texas Register (25 TexReg 4486). The Council voted to adopt
these amendments at its regularly scheduled meeting on June
28, 2000.

These rules are adopted concurrently with the amendments to
Chapter 505, relating to Council Procedures for State Consis-
tency with Coastal Management Program Goals and Policies,

(@) The following table lists the fees and terms for pipeline and Chapter 506, relating to Council Procedures for Federal
right-of-way easements across public lands as established by the coi@ensistency with Coastal Management Program Goals and

missioner of the General Land Office.
Figure: 31 TAC 813.17(a) (No change.)

Policies. Together, the adopted amendments to Chapters 501,
505 and 506 are part of a single rulemaking action.

(b) Right-of-way easements for pipelines issued prior to De-The adopted amendment to §501.3(b)(15), relating to the defi-
cember 31, 1983, shall be renewed upon the expiration of their curremtition of "waters of the open Gulf of Mexico," clarifies that this
term at the full rate presented in subsection (a) of this section. Thesepastal natural resource area includes the fishery habitat and
renewals shall be considered as easements for new pipelines for pdishery resources within the area.

poses of subsection (c) of this section

The adopted amendment to 8501.4(b), relating to General Pro-

(c) Right-of-way easements issued for new pipelines after Decedures, has deleted the requirement that the Council meet in

cember 31, 1983, shall be renewed for an additional 10-year term atpecific months. The Coastal Coordination Act (the Act) requires
the full rate applicable to pipelines at the time of renewal, providedonly that the Council meet once in each calendar quarter. Texas
grantee has complied with all the terms and conditions of the easemeN&atural Resources Code, §33.204(b). This adopted amendment
agreement, including the notice, application, renewal fee payment, amavises the Coastal Management Program (CMP) rules to con-
documentation requirements contained therein. form to the Act.

The adopted amendments to §501.4(e), relating to General
Procedures, change the deadline for the submission of agenda
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items by Council members to 21 days prior to a meeting from
the previous 14 days prior, allow the Council Secretary to notify
the Council Members of the agenda via electronic mail, and
clarify that the time periods under this subsection are measured
in calendar days.

Adopted 8501.4(h), relating to General Procedures, has added
a new subsection containing general rules for the CMP Grants
Program. This adopted amendment codifies the Council’s exist-
ing policies and practices regarding the CMP Grants Program.
Each year, the Council receives grant funds from the National
Oceanic and Atmospheric Administration for the implementation
of the CMP. The Council passes through the majority of these
funds to coastal local governments and other qualified entities
for the planning and implementation of projects that enhance
public access to and appreciation of coastal natural resource ar-
eas, further the acquisition and/or conservation of unique coastal
ecosystems, and otherwise further the CMP goals and policies.
For each year or for each grant cycle, the Council promulgates
guidance for the CMP Grants Program describing the deadlines,
schedule, eligibility requirements, funding policies, and approval
process.

The adopted amendment to §501.14(f)(1)(D), relating to poli-
cies for the discharge of municipal and industrial wastewaters
to coastal waters, expands the Council’s existing policy for the
establishment of Total Maximum Daily Pollutant Loads (TMDLS)
to require the use of scientifically valid models calibrated and
validated with monitored data and with public input from affected
stakeholders.

The adopted amendment to 8501.14(t), relating to policies for
marine fishery management, establishes a new policy for the
promulgation of fishery management measures by the National
Marine Fisheries Service (NMFS). Texas fishers raised concerns
regarding the effectiveness of management measures for the
Red Snapper Fishery, recently proposed by NMFS, and the im-
pact of these management measures on Texas fishers. Coun-
cil staff presented a report on federal fisheries policies at the
Council’'s December 2, 1999, meeting in Galveston. The Coun-
cil then formed a work group to consider and prepare proposed
changes to the CMP rules, including draft policies for fishery
management measures. In developing these policies, the work
group worked closely with the Texas Parks and Wildlife Depart-
ment (TPWD) and reviewed federal fishery policies as well as
fishery policies from Texas, Florida, and other states. The new
policies for fishery management measures require that fishery
management measures conserve fishery resources, be based
on the best information available, and be fair and equitable to all
of the people of the state.

Concurrent with this rulemaking, the Council has adopted a
general consistency concurrence to affirm the TPWD’s primacy
in the determination of Texas’ fishery management policies
and to ensure that the Council’s review of federal management
measures for consistency with the CMP goals and policies is
consistent with the TPWD'’s state fishery management policies.
The general consistency concurrence will find that where
NMFS promulgates, as a federal rule, fishery management
measures that incorporate and adopt the TPWD’s state fishery
management policies, the Council deems the federal fishery
management measures to be consistent with the CMP goals
and policies. A copy of the general consistency concurrence
may be obtained by writing to Ms. Janet Fatheree, Secretary,
Coastal Coordination Council, PO. Box 12873, Austin, Texas

78711-2873,
475-0680.

A public hearing on the proposed amendments was held on May
18, 2000, in Austin as part of the regularly scheduled meeting of
the Council’'s Executive Committee. Atthe hearing, comments in
support of the proposed amendments providing for the review of
the federal fishery management measures were provided by the
Texas Recreational Fishing Alliance and The Coastal Conserva-
tion Association. No other comments were received regarding
the proposed amendments to Chapter 501.

janet.fatheree@glo.state.tx.us, facsimile (512)

An editorial change has been made to §501.14(d), relating to
policies for construction and operation of solid waste treatment,
storage, and disposal facilities, to apply consistent terms. Under
subparagraphs (B) and (C) of §501.14(d), the terms "100-year
flood" and "100-year flood event" were used interchangeably.
These subparagraphs have been revised to consistently use the
term "100-year flood event." This is a change to the rule made
for clarification and consistency.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the adopted amendments as a "major
environmental rule." Under the Government Code, a major envi-
ronmental rule is a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. A regulatory analysis is required only
when a major environmental rule exceeds a standard set by fed-
eral law, exceeds an express requirement of state law, exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state or federal program, or are adopted solely
under the general powers of the Council. The adopted amend-
ments do not exceed a standard set by federal law, exceed an
express requirement of state law, exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, nor are the amendments adopted solely un-
der the general powers of the Council.

The General Land Office has assisted the Council in preparing a
takings impact assessment for these adopted amendments and
determined that the amendments will not result in the taking of
private real property. To receive a copy of the takings impact as-
sessment, please send a written request to Ms. Melinda Tracy,
Texas Register Liaison, General Land Office, P.O. Box 12873,
Austin, Texas 78711-2873, melinda.tracy@glo.state.tx.us, fac-
simile (512) 463-6311.

SUBCHAPTER A. GENERAL PROVISIONS
31 TAC §501.3, §501.4

These amendments are adopted under Texas Natural Re-
sources Code 8§33.053(a)(2) and (4)-(7), which provide the
Council with authority to analyze coastal land and water uses,
identify land and water uses that would have a direct and
significant impact on coastal waters, recommend incremental
authority necessary to protect coastal lands and waters, in-
ventory coastal natural resource areas (CNRAs), and describe
an organizational structure for implementing and administering
the CMP; §33.055 which requires that the Council hold public
hearings, as deemed appropriate, to consider amendments to
the CMP; §33.202 which provides that it is the policy of the state
to make more effective and efficient use of public funds and to
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provide for more effective and efficient management of CNRAs
by continually reviewing principal coastal problems of state
concern and by coordinating the performance of government
programs affecting CNRAs; and §33.204 which authorizes the
Council to adopt by rule goals and policies for the CMP.

Natural Resources Code, §833.053(a)(2) and (4)-(7), 33.055,
33.202, and 33.204 are affected by these adopted amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005440

Larry Soward

Chief Clerk, General Land Office

Coastal Coordination Council

Effective date: August 27, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-9129

¢ ¢ ¢

SUBCHAPTER B. GOALS AND POLICIES
31 TAC §501.14

This amendment is adopted under Texas Natural Resources
Code 8833.053(a)(2) and (4)-(7), which provide the Council with
authority to analyze coastal land and water uses, identify land
and water uses that would have a direct and significant impact
on coastal waters, recommend incremental authority necessary
to protect coastal lands and waters, inventory coastal natural
resource areas (CNRAs), and describe an organizational
structure for implementing and administering the CMP; §33.055
which requires that the Council hold public hearings, as deemed
appropriate, to consider amendments to the CMP; 833.202
which provides that it is the policy of the state to make more
effective and efficient use of public funds and to provide for more
effective and efficient management of CNRAs by continually
reviewing principal coastal problems of state concern and by
coordinating the performance of government programs affecting
CNRAs; and §33.204 which authorizes the Council to adopt by
rule goals and policies for the CMP.

Natural Resources Code, §833.053(a)(2) and (4)-(7), 33.055,
33.202, and 33.204 are affected by this adopted amendment.

§501.14. Policies for Specific Activities and Coastal Natural Re-|ogqpes ea

source Areas.

(B) Electric generating facilities using once-through
cooling systems shall be located and designed to have the least adverse
effects practicable, including impingement or entrainment of estuarine
organisms.

(C) Electric generating facilities shall be constructed at
sites selected to have the least adverse effects practicable on recre-
ational uses of CNRAs and on areas used for spawning, nesting, and
seasonal migrations of terrestrial and aquatic fish and wildlife species.

(D) Electric transmission lines to or on Coastal Barrier
Resource System Units and Otherwise Protected Areas designated on
maps dated October 24, 1990, under the Coastal Barrier Resources Act,
16 United States Code Annotated, 83503, on coastal barriers shall:

(i) be located, where practicable, in existing
rights-of-way or previously disturbed areas if necessary to avoid or
minimize adverse effects; and

(i) be located at sites at which future expansion
shall avoid construction in critical areas, Gulf beaches, critical dunes,
and washovers to the greatest extent practicable.

(2) The PUC shall comply with the policies in this subsec-
tion when issuing certificates of convenience and necessity and adopt-
ing rules under Texas Civil Statutes, Public Utility Regulatory Act,
Article 1446c¢, governing construction of electric generating facilities,
electric transmission lines, and associated facilities in the coastal zone.

(b) Construction, Operation, and Maintenance of Oil and Gas
Exploration and Production Facilities.

(1) Oil and gas exploration and production on submerged
lands shall comply with the policies in this subsection.

(A) In or near critical areas, facilities shall be located
and operated and geophysical and other operations shall be located and
conducted in such a manner as to avoid and otherwise minimize adverse
effects, including those from the disposal of solid waste and disturbance
resulting from the operation of vessels and wheeled or tracked vehicles,
whether on areas under lease, easement, or permit or on or across ac-
cess routes thereto. Where practicable, buffer zones for critical areas
shall be established and directional drilling or other methods to avoid
disturbance, such as pooling or unitization, shall be employed.

(B) Lessees, easement holders, and permittees shall
construct facilities in a manner that avoids impoundment or draining
of coastal wetlands, if practicable, and shall mitigate any adverse
effects on coastal wetlands impounded or drained in accordance with
the sequencing requirements in this subsection.

(C) Upon completion or cessation of operations,
sement holders, and permittees shall remove facilities and
restore any significantly degraded areas to pre-project conditions as

(@) Construction of Electric Generating and Transmission Fa£losely as practicable, unless facilities can be used for maintenance or

cilities.

(1) Construction of electric generating facilities and elec-
tric transmission lines in the coastal zone shall comply with the policies

in this subsection.

enhancement of CNRAS or unless restoration activities would further
degrade CNRAs.

(2) To the extent applicable to the public beach, the poli-
cies in this subsection are supplemental to any further restrictions or
requirements relating to the beach access and use rights of the public.

(A) New electric generating facilities shall, where prac- ] o
ticable, be located at previously developed sites. New electric gener- (3) The GLO and SLB shall comply with the policies in
ating facilities at undeveloped sites shall be located so that future exhis subsection when approving oil, gas, and other mineral lease plans
pansion will avoid construction in critical areas, Gulf beaches, criticalof operation and granting surface leases, easements, and permits and
dunes, and washovers to the greatest extent practicable. To the extéopting rules under the Texas Natural Resources Code, Chapters 32,
applicable to the public beach, the policiesin this subsection are suppl83 and 51-53, governing oil and gas exploration and production on
mental to any further restrictions or requirements relating to the beacfubmerged lands.

access and use rights of the public. (c) Discharges of Wastewater and Disposal of Waste from Oil
and Gas Exploration and Production Activities.
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(1) Disposal of oil and gas waste in the coastal zone shall (C) Hazardous waste storage or processing facilities,
comply with the policies in this subsection. land treatment facilities, waste piles, and storage surface impound-
(A) No new commercial oil and gas waste disposal pit ments shall not be located in special h_aza_rd areas unless they are
shall be located in any CNRA designed, constructed, operated, and maintained to prevent washout of

: any hazardous waste by a 100-year flood event.
(B) Oil and gas waste disposal pits shall be designed

to prevent releases of pollutants that adversely affect coastal waters i (D) fHazardous évaste land dtlr eaéﬂfntr:aﬁ |I|t|ef), \INaste d
critical areas. piles, storage surface impoundments, and landfills shall not be locate

within 1,000 feet of an area subject to active coastal shoreline erosion,
(2) Discharge of oil and gas exploration and productionif the area is protected by a barrier island or peninsula, unless the
wastewater in the coastal zone shall comply with the following poli-design, construction, and operational features of the facility will
cies. prevent adverse effects resulting from storm surge and erosion or
scouring by water. On coastal shorelines which are subject to active
Bhoreline erosion and which are unprotected by a barrier island or
peninsula, a separation distance from the shoreline to the facility must
be at least 5,000 feet, unless the design, construction, and operational
(B) To the greatest extent practicable, new wastewatefeatures of the facility will prevent adverse effects resulting from
outfalls shall be located where the discharge will not adversely affecstorm surge and erosion or scouring by water.
critical areas. Existing wastewater outfalls that adversely affect critical (E) Hazardous waste storage or processing facilities
areas shall be either discontinued or relocated so as not to adversqglnd treatm 9 P 9 y

affect critical areas within two years of the effective date of this section ent facilities, waste piles, storage surface impoundments,
y and landfills shall not be located in coastal wetlands, or in any CNRA

(C) The RRC shall notify the TNRCC and the TPWD that is the critical habitat of an endangered species of plant or animal
upon receipt of an application for a new permit to discharge producednless the design, construction, and operation features of the facility
waters to waters under tidal influence. In determining compliance withwill prevent adverse effects on the critical habitat of the endangered
the policies in this subsection, the RRC shall consider the effects afpecies.
salinity from the discharge.

(A) All discharges shall comply with all provisions of
surface water quality standards established by the TNRCC under su
section (f) of this section.

(F) Hazardous waste land treatment facilities, waste
(3) The RRC shall comply with the policies in this subsec- piles, storage surface impoundments, and landfills shall not be located

tion when issuing permits and adopting rules under the Texas Naturan coastal barriers.

Resources Code, Chapter 91, for oil and gas waste, and under Texas

Water Code, Chapter 26, and the Texas Natural Resources Code, Ch

ter 91, for oil and gas wastewater discharges.

ap- (G) Hazardous waste landfills are prohibited if there is
aDpracticabIe alternative to such a landfill that is reasonably available
to manage the types and classes of hazardous waste which might be
(d) Construction and Operation of Solid Waste Treatment,disposed at the landfill.

Storage, and Disposal Facilities. (H) The TNRCC shall not issue a permit for a new haz-

(1) Construction and operation of solid waste facilities in ardous waste management facility or the areal expansion of an exist-
the coastal zone shall comply with the policies in this subsection. Thisng hazardous waste facility unless it finds that the proposed site, when
subsection applies to both new facilities and areal expansion of existingvaluated in light of proposed design, construction, and operational fea-
facilities. tures, reasonably minimizes possible contamination of coastal waters.

(A) Alandfillatwhich hazardous waste is received for a () New solid waste facilities and areal expansion of ex-
fee shall not be located in a critical area, critical dune area, critical eroisting solid waste facilities shall be sited, designed, constructed, and
sion area, or a 100-year floodplain of a perennial stream, delineated aperated to prevent releases of pollutants that may adversely affect CN-
a flood map adopted by the Federal Emergency Management AgendyAs and, at a minimum, comply with standards established under the
after September 1, 1985, as zone A1-99, VO, or V1-30. This provi-Solid Waste Disposal Act, 42 United States Code Annotated, 886901
sion shall not apply to any facility for which a notice of intent to file et seq.

an application, or an application, has been filed with the TNRCC as of (2) The TNRCC shall comply with the policies in this sub-

September 1, 1985. section when issuing permits and adopting rules under Texas Health
(B) Exceptas provided in clauses (i) and (ii) of this sub- and Safety Code, Chapter 361.
paragraph, a hazardous waste landfill shall not be located in a special
hazard area existing before site development except in an area with a
flood depth of less than three feet. Any hazardous waste landfill within (1) The GLO regulations governing prevention of,
a special hazard area must be designed, constructed, operated, ardponse to and remediation of coastal oil spills shall provide for
maintained to prevent washout of any hazardous waste by a 100-yeareasures to prevent coastal oil spills and to ensure adequate response
flood event. and removal actions. The GLO regulations for certification of vessels
and facilities that handle oil shall be designed to ensure that vessels
and facilities are capable of prompt response and adequate removal of
nauthorized discharges of oil. The GLO regulations adopted pursuant
0 the Oil Spill Prevention and Response Act (OSPRA), Texas Natural
Resources Code, Chapter 40, shall be consistent with the State Coastal
(i) A new commercial hazardous waste manage-Discharge Contingency Plan adopted pursuant to OSPRA; and the
ment facility landfill unit may not be located in a special hazard areaNational Contingency Plan adopted pursuant to the Federal Water
unless the applicant demonstrates that the facility design will prever®ollution Control Act, 33 United States Code Annotated, Chapter 26.
the physical transport of any hazardous waste by a 100-year flood
event.

(e) Prevention, Response and Remediation of Oil Spills.

(i) The areal expansion of a landfill in a special haz-
ard area may be allowed if the applicant demonstrates that the facilit
design will prevent the physical transport of any hazardous waste by
100-year flood event.
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(2) Natural Resource Damage Assessment. GLO rules un- (3) The TNRCC shall comply with the policies in this sub-
der OSPRA governing the assessment of damages to natural resoursestion when adopting rules and authorizing wastewater discharges un-
injured as the result of an unauthorized discharge of oil into coastadler Texas Water Code, Chapter 26.
waters shall provide for reasonable and rational procedures for assess- .
ing damages and shall take into account the unique circumstances gf .. Wr(:é)n r-er\r/]iiv-\r/i’:l]Rcc shall consultwith the Texas Department of

LI . g permit applications for wastewater discharges
the spill incident. The costs of assessing the damages shall not At may sianificantly adversely affect ovster reefs
disproportionate to the value of the injured resources. Plans for th YS9 y y y :
restoration, rehabilitation, replacement or acquisition of equivalent re- (@) Nonpoint Source (NPS) Water Pollution.
sources shall provide for participation by the public and shall be de-

signed to promote the restoration of the injured resources with all de- (1) State agencies and subdivisions with authority to man-

liberate speed. The GLO rules shall be consistent with other state ruk?asg.e NPS poIIutlo_n shall cooperate in the development _and_ implemen-
S X o ation of a coordinated program to reduce NPS pollution in order to
and policies and with the CMP goals and policies.

restore and protect coastal waters.

(2) In an area that the TSSWCB identifies as having or
having the potential to develop agricultural or silvicultural NPS wa-
(1) TNRCC rules shall: ter quality problems or an area within the coastal zone, the TSSWCB
shall establish a water quality management plan certification program

(A) comply with the requirements of the Clean Water . . . 9
Act, 33 United States Code Annotated, 881251 et seq, and implemejhat provides, through the local soil and water conservation district,

ing regulations at Code of Federal Regulations, Title 40, which includ or the development, supervision, and monitoring of voluntary individ-
greguia . g - ' . Ual water quality management plans for agricultural and silvicultural
establishing surface water quality standards in order to protect desg-nds. Each plan must be developed, maintained, and implemented un-

nated uses of c_oastal waters, including the protection of uses for wat er rules and criteria adopted by the TSSWCB and discharges under
supply, recreational purposes, and propagation and protection of tef-

. o L ) o uch a plan may not cause a violation of state water quality standards
restrial and aquatic life, and establishing water-quality-based effluenf ) & P20 by the TNRCC. The TSSWCB's rules shall certify a plan
limits, including toxicity monitoring and specific toxicity or chemical that satisfies the TSSWCB rules and criteria and discharges which do
limits as necessary to protect designated uses of coastal waters; - . ge

not cause a violation of state water quality standards established by the
(B) provide for the assessment of water quality on a TNRCC. This policy is not intended, nor shall it be interpreted, to re-
coastal watershed basis once every two years, as required by the Texgsre the TSSWCB to establish non-voluntary requirements for the de-
Water Code, §26.0135(d); velopment, maintenance, or implementation of individual water quality
management plans.

(f) Discharge of Municipal and Industrial Wastewater to
Coastal Waters.

(C) to the greatest extent practicable, provide that all
permits for the discharge of wastewater within a given watershed or (3) TNRCC rules under Texas Health and Safety Code,
region of a single watershed contain the same expiration date in order @©hapter 366, governing on-site sewage disposal systems, and TNRCC
evaluate the combined effects of permitted discharges on water qualitylles under Texas Water Code, Chapter 26, Subchapter |, governing
within that watershed or region; underground storage tanks, shall require that on-site disposal systems

. . - . ~and underground storage tanks be located, designed, operated,
(D) identify and rank waters that are not attaining desig- . S
: . ; . inspected, and maintained so as to prevent releases of pollutants that
nated uses and establish total maximum daily pollutant loads in acco

dance with those rankings using scientifically valid models (:alibrateJnay adversely affect coastal waters.

and validated with monitored data and with public input from affected (4) This policy shall not be interpreted or applied so as
stakeholders; and to require that either a National Pollution Discharge Elimination
System (NPDES) permit for stormwater discharges issued under the
Clean Water Act, 8402(p), or an NPDES permit for a concentrated
animal feeding operation, requiring no discharge up to and including
(i) impair designated uses of coastal waters; or a 25-year, 24-hour frequency storm, provide additional NPS pollution
control measures in addition to those required in the permit.

(E) require that increases in pollutant loads to coastal
waters shall not:

(i) result in degradation of coastal waters that
exceed fishable/swimmable quality except in cases where lowering (h) Development in Critical Areas.
coastal water quality is necessary for important economic or social

development (1) Dredging and construction of structures in, or the dis-

charge of dredged or fill material into, critical areas shall comply with
(2) Discharge of municipal and industrial wastewater in the the policies in this subsection. Inimplementing this subsection, cumu-
coastal zone shall comply with the following policies. lative and secondary adverse effects of these activities will be consid-

(A) Discharges shall comply with water-quality-based ered.

effluent limits. (A) The policies in this subsection shall be applied in a
manner consistent with the goal of achieving no net loss of critical area

(B) Discharges that increase pollutant loadings to .
F_Hpctlons and values.

coastal waters shall not impair designated uses of coastal waters a
shall not significantly degrade coastal water quality unless necessary (B) Persons proposing development in critical areas
for important economic or social development. shall demonstrate that no practicable alternative with fewer adverse

(C) To the greatest extent practicable, new wastewatere fiects is avallable.

outfalls shall be located where they will not adversely affect critical (C) Inevaluating practicable alternatives, the following
areas. sequence shall be applied:

(i) Adverse effects on critical areas shall be avoided
to the greatest extent practicable.
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(i) Unavoidable adverse effects shall be minimized (i)  the activity violates any applicable toxic efflu-
to the greatest extent practicable by limiting the degree or magnitudent standard or prohibition established under subsection (f) of this sec-
of the activity and its implementation. tion;

(iif)  Appropriate and practicable compensatory mit- (iv) the activity violates any requirement imposed to
igation shall be required to the greatest extent practicable for all advergaotect a marine sanctuary designated under the Marine Protection, Re-
effects that cannot be avoided or minimized. search, and Sanctuaries Act of 1972, 33 United States Code Annotated,

e . . Chapter 27; or
(D) Compensatory mitigation includes restoring
adversely affected critical areas or replacing adversely affected critical (v) taking into account the nature and degree of all
areas by creating new critical areas. Compensatory mitigation shoulidientifiable adverse effects, including their persistence, permanence,
be undertaken, when practicable, in areas adjacent or contiguous &eal extent, and the degree to which these effects will have been mit-
the affected critical areas (on-site). If on-site compensatory mitigationigated pursuant to subparagraphs (C) and (D) of this paragraph, the
is not practicable, compensatory mitigation should be undertaken iactivity will, individually or collectively, cause or contribute to signif-
close physical proximity to the affected critical areas if practicable andcant adverse effects on:
in the same watershed if possible (off-sne_)_. Compensqtory_mltlgatlon () human health and welfare, including effects
should also attempt to replace affected critical areas with critical areas . -ier sunolies. plankton. benthos. fish. shellfish. wildlife. and con-
with characteristics identical to or closely approximating those of the - Pplies, piankto . ' ' ' '
" o sumption of fish and wildlife;
affected critical areas (in-kind). The preferred order of compensatory
mitigation is: (i) the life stages of aquatic life and other
wildlife dependent on aquatic ecosystems, including the transfer,
concentration, or spread of pollutants or their byproducts beyond
(i) off-site, in-kind; the site, or their introduction into an ecosystem, through biological,
physical, or chemical processes;

(i) on-site, in-kind,;

(i)  on-site, out-of-kind; and
(Il ecosystem diversity, productivity, and sta-
bility, including loss of fish and wildlife habitat or loss of the capac-
(E) Mitigation banking is acceptable compensatory ity of a coastal wetland to assimilate nutrients, purify water, or reduce
mitigation if use of the mitigation bank has been approved by thewave energy; or
agency authorizing the development and mitigation credits are
available for withdrawal. Preservation through acquisition for public
ownership of unique critical areas or other ecologically important
areas may be acceptable compensatory mitigation in exceptionf%
circumstances. Examples of this include areas of high priority for (2) The TNRCC and the RRC shall comply with the poli-
preservation or restoration, areas whose functions and values aoges in this subsection when issuing certifications and adopting rules
difficult to replicate, or areas not adequately protected by regulatoryinder Texas Water Code, Chapter 26, and the Texas Natural Resources
programs. Acquisition will normally be allowed only in conjunction Code, Chapter 91, governing certification of compliance with surface
with preferred forms of compensatory mitigation. water quality standards for federal actions and permits authorizing de-
velopment affecting critical areas; provided that activities exempted

(F) In determining compensatory mitigation require- from the requirement for a permit for the discharge of dredged or fill

ments, the impaired functions and Values of the affected crlthal arefi(qaterial, described in Code of Federal Regulations, Title 33, §323.4
shall be replaced on a one-to-one ratio. Replacement of functions an

: . - apd/or Code of Federal Regulations, Title 40, §232.3, including but not
values on a one-to-one ratio may require restoration or replaceme

of the physical area affected on a ratio higher than one-to-one. Whillg,lrlmte.d to normal farming, silviculture, and ranching activities, such as
- ; ) . owing, seeding, cultivating, minor drainage, and harvesting for the
no net loss of critical area functions and values is the goal, it is noP

required in individual cases where mitigation is not practicable orProduction of food, fiber, and forest products, or upland soil and wa-
ter conservation practices, shall not be considered activities for which

would result in only inconsequential environmental benefits. Itis also e : .
important to recognize that there are circumstances where the adver%ecertmcat'on is required. The GLO and the SLB shall comply with

7 L . . e policies in this subsection when approving oil, gas, or other min-
effects of the activity are so significant that, even if alternatives are : ;
eral lease plans of operation or granting surface leases, easements, and

ggrng\é?]i?ﬁ(l)e& mﬁigaactitglrllt);)r?;gsggt be permitted regardless of thepermits and adopting rules under the Texas Natural Resources Code,
’ Chapters 32, 33 and 51-53, and Texas Water Code, Chapter 61, gov-
(G) Development in critical areas shall not be autho- erning development affecting critical areas on state submerged lands
rized if significant degradation of critical areas will occur. Significant and private submerged lands, and when issuing approvals and adopting
degradation occurs if: rules under Texas Civil Statutes, Article 5421u, for mitigation banks

operated by subdivisions of the state.

(iv) off-site, out-of-kind.

(IV) generally accepted recreational, aesthetic or
economic values of the critical area which are of exceptional character
nd importance.

(i) the activity will jeopardize the continued exis-
tence of species listed as endangered or threatened, or will result in (3) Agencies required to comply with this subsection will
likelihood of the destruction or adverse modification of a habitat de-coordinate with one another and with federal agencies when evaluating
termined to be a critical habitat under the Endangered Species Act, ldternatives, determining appropriate and practicable mitigation, and
United States Code Annotated, §§1531-1544; assessing significant degradation. Those agencies’ rules governing au-
thorizations for development in critical areas shall require a demonstra-

(i) the activity will cause or contribute, after consid- : i . .
eration of dilution and dispersion, to violation of any applicable surfacqtqlgc;réaget:iézg#ggments of paragraph (1)(A)-(G) of this subsection

water quality standards established under subsection (f) of this section;
(4) Forany dredging or construction of structures in, or dis-
charge of dredged or fill material into, critical areas that is subject to the
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requirements of 8501.15 of this title (relating to Policy for Major Ac- () Tothe greatest extent practicable, construction of fa-
tions), data and information on the cumulative and secondary adversglities shall occur at sites and times selected to have the least adverse
affects of the project need not be produced or evaluated to comply witkffects on recreational uses of CNRAs and on spawning or nesting sea-
this subsection if such data and information is produced and evaluatesbns or seasonal migrations of terrestrial and aquatic wildlife.

in compliance with 8501.15(b)-(c) of this title (relating to Policy for

Major Actions). (J) Facilities shall be located at sites which avoid the

impoundment and draining of coastal wetlands. If impoundment or

(i) Construction of Waterfront Facilities and Other Structures draining cannot be avoided, adverse effects to the impounded or drained
on Submerged Lands. wetlands shall be mitigated in accordance with the sequencing require-
ments of subsection (h) of this section. To the greatest extent practica-
ble, facilities shall be located at sites at which expansion will not result
in development in critical areas.

(A) Marinas shall be designed and, to the greatest extent

practicable, sited so that tides and currents will aid in flushing of th
site or renew its water regularly.

(1) Development on submerged lands shall comply with
the policies in this subsection.

(K) Where practicable, piers, docks, wharves, bulk-

eheads, jetties, groins, fishing cabins, and artificial reefs shall be

constructed with materials that will not cause any adverse effects on
(B) Marinas designed for anchorage of private vesselscoastal waters or critical areas.

shall provide facilities for the collection of waste, refuse, trash, and

debris (L) Developed sites shall be returned as closely as prac-

ticable to pre-project conditions upon completion or cessation of oper-
(C) Marinas with the capacity for long-term anchorage ations by the removal of facilities and restoration of any significantly
of more than ten vessels shall provide pump-out facilities for marinedegraded areas, unless:
toilets, or other such measures or facilities that provide an equal or 0

better level of water quality protection. the facilities can be used for public purposes or

contribute to the maintenance or enhancement of coastal water quality,
(D) Marinas, docks, piers, wharves and other structure<ritical areas, beaches, submerged lands, or shore areas; or

shall be designed and, to the greatest extent practicable, sited to avoid (i)

and otherwise minimize adverse effects on critical areas from boat trafR

. As.

fic to and from those structures.

restoration activities would further degrade CN-

(M) Water-dependent uses and facilities shall receive

(E) Construction of docks, piers, wharves, and other reference over those uses and facilities that are not water-dependent.

structures shall be preferred instead of authorizing dredging of charf
nels or basins or filling of submerged lands to provide access to coastal (N) Nonstructural erosion response methods such as
waters if such construction is practicable, environmentally preferablebeach nourishment, sediment bypassing, nearshore sediment berms,
and will not interfere with commercial navigation. and planting of vegetation shall be preferred instead of structural

(F) Piers, docks, wharves, bulkheads, jetties, groins,erOSIon response methods.

fishing cabins, and artificial reefs (including artificial reefs for (O) Major residential and recreational waterfront facil-
compensatory mitigation) shall be limited to the minimum necessaryties shall to the greatest extent practicable accommodate public access
to serve the project purpose and shall be constructed in a manner thatt coastal waters and preserve the public’s ability to enjoy the natural

(i) does not significantly interfere with public navi- aesthetic values of coastal submerged lands.

gation; (P) Activities on submerged land shall avoid and other-
wise minimize any significant interference with the public’s use of and

(i) does not significantly interfere with the natural access to such lands.

coastal processes which supply sediments to shore areas or otherw!
exacerbate erosion of shore areas; and (Q) Erosion of Gulf beaches and coastal shore areas
caused by construction or modification of jetties, breakwaters, groins,
or shore stabilization projects shall be mitigated to the extent the
costs of mitigation are reasonably proportionate to the benefits of

(G) Facilities shall be located at sites or designed andmitigation. Factors that shall be considered in determining whether
constructed to the greatest extent practicable to avoid and otherwidke costs of mitigation are reasonably proportionate to the cost of
minimize the potential for adverse effects from: the construction or modification and benefits include, but are not
limited to, environmental benefits, recreational benefits, flood or
storm protection benefits, erosion prevention benefits, and economic
development benefits.

(i) avoids and otherwise minimizes shading of crit-
ical areas and other adverse effects.

(i) construction and maintenance of other develop-
ment associated with the facility;

(ii) direct release to coastal waters and critical ar-

eas of pollutants from oil or hazardous substance spills or stormwater. _ . h(Z) go the extent applllcable t(|) the pu?llc r?each, the poli-
runoff: and Cies in this subsection are supplemental to any further restrictions or

requirements relating to the beach access and use rights of the public.
(i) deposition of airborne pollutants in coastal wa-

ters and critical areas (3) The GLO and the SLB, in governing development on

state submerged lands, shall comply with the policies in this subsection

(H) Where practicable, pipelines, transmission lines,when approving oil, gas, and other mineral lease plans of operation
cables, roads, causeways, and bridges shall be located in existiragd granting surface leases, easements, and permits and adopting rules
rights-of-way or previously disturbed areas if necessary to avoid ounder the Texas Natural Resources Code, Chapters 32, 33 and 51-53,
minimize adverse effects and if it does not result in unreasonable riskand Texas Water Code, Chapter 61.

to human health, safety, and welfare. (i) Dredging and Dredged Material Disposal and Placement.
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(1) Dredging and the disposal and placement of dredgederve the project purpose, including allowing for reasonable overdredg-
material shall avoid and otherwise minimize adverse effects to coastahg of channels and basins, and taking into account the need for capac-
waters, submerged lands, critical areas, coastal shore areas, and Gtyfto accommodate future expansion without causing additional ad-
beaches to the greatest extent practicable. The policies of this suberse effects;
section are supplemental to any further restrictions or requirements re- . . . .

. . . . (v) discharging materials at sites where the substrate
lating to the beach access and use rights of the public. In |mplemen}- composed of material similar to that being discharaed:
ing this subsection, cumulative and secondary adverse effects of dred&- P 9 ged;

ing and the disposal and placement of dredged material and the unique (vi) locating and designing discharges to minimize

characteristics of affected sites shall be considered. the extent of any plume and otherwise control dispersion of material;
(A) Dredging and dredged material disposal and place-and

ment shall not cause or contribute, after consideration of dilution and (vii) avoiding the impoundment or drainage of criti-

dispersion, to violation of any applicable surface water quality stan<cal areas.

dards established under subsection (f) of this section. (B) Dredging and disposal and placement of material to

(B) Except as otherwise provided in subparagraph (D)be dredged shall comply with applicable standards for sediment tox-
of this paragraph, adverse effects on critical areas from dredging andity. Adverse effects from constituents contained in materials dis-
dredged material disposal or placement shall be avoided and otherwisbarged can be minimized by treatment of or limitations on the material
minimized, and appropriate and practicable compensatory mitigatioitself. Some ways to accomplish this include:

shall be required, in accordance with subsection (h) of this section. () disposal or placement of dredged material in a

(C) Except as provided in subparagraph (D) of this manner that maintains physiochemical conditions at discharge sites and
paragraph, dredging and the disposal and placement of dredgdidits or reduces the potency and availability of pollutants;

material shall not be authorized if: (ii) limiting the solid, liquid, and gaseous compo-

(i) there is a practicable alternative that would have nents of material discharged;
fewer adverse effects on coastal waters, submerged lands, critical areas, (ii)
coastal shore areas, and Gulf beaches, so long as that alternative d?r?gterial' and
not have other significant adverse effects; ’

adding treatment substances to the discharged

(iv) adding chemical flocculants to enhance the de-

(i) all appropriate and practicable steps have not 8sition of suspended particulates in confined disposal areas.

been taken to minimize adverse effects on coastal waters, submergg
lands, critical areas, coastal shore areas, and Gulf beaches; or (C) Adverse effects from dredging and dredged mate-
rial disposal or placement can be minimized through control of the ma-

(i) significant degradation of critical areas under terials discharged. Some ways of accomplishing this include:

subsection (h)(1)(G)(v) of this section would result.
(i) use of containment levees and sediment basins

(D) A dredging or dredged material disposal or place- . L . .
ment project that would be prohibited solely by application Ofsubpara_deS|gned, constructed, and maintained to resist breaches, erosion,

graph (C) of this paragraph may be allowed if it is determined to be Ofslumplng, or leaching;

overriding importance to the public and national interestin light of eco- (i) use of lined containment areas to reduce leach-
nomic impacts on navigation and maintenance of commercially naviing where leaching of chemical constituents from the material is ex-
gable waterways. pected to be a problem;

(2) Adverse effects from dredging and dredged material (i) capping in-place contaminated material or, se-
disposal and placement shall be minimized as required in paragraghctively discharging the most contaminated material first and then cap-
(1) of this subsection. Adverse effects can be minimized by employinging it with the remaining material;

the techniques in this paragraph where appropriate and practicable. (V) properly containing discharged material and

(A) Adverse effects from dredging and dredged mate-maintaining discharge sites to prevent point and nonpoint pollution;
rial disposal and placement can be minimized by controlling the locaand
tion and dimensions of the activity. Some of the ways to accomplish

this include: (v) timing the discharge to minimize adverse effects

from unusually high water flows, wind, wave, and tidal actions.
(i) locating and confining discharges to minimize

smothering of organisms; (D) Adverse effects from dredging and dredged mate-

rial disposal or placement can be minimized by controlling the manner
(i) locating and designing projects to avoid adversein which material is dispersed. Some ways of accomplishing this in-
disruption of water inundation patterns, water circulation, erosion analude:

accretion processes, and other hydrodynamic processes; (i) where environmentally desirable, distributing the

(iif)  using existing or natural channels and basins in-material in a thin layer;
stead of dredging new channels or basins, and discharging materials in (i) orienting material to minimize undesirable ob-
areas that have been previously disturbed or used for disposal or placet- . fth g irculati .
ment of dredged material; Struction of the water current or circulation patterns;

(iv) limiting the dimensions of channels, basins, and f (I")d gsmg _S|It|screens orbqéher appropnzlallte meth(;]ds
disposal and placement sites to the minimum reasonably required {9 confine suspended particulates or turbidity to a small area where
tsoettllng or removal can occur;

iv) using currents and circulation patterns to mix,

9 p
disperse, dilute, or otherwise control the discharge;
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(v) minimizing turbidity by using a diffuser system (iif)  timing dredging and dredged material disposal
or releasing material near the bottom; or placement activities to avoid the seasons or periods when human

(vi) selecting sites or managing discharges to COn_recreational activity associated with the site is most important; and

fine and minimize the release of suspended particulates and turbidity (iv) selecting sites that will not increase incompati-
and maintain light penetration for organisms; and ble human activity or require frequent dredge or fill maintenance activ-

(vii) setting limits on the amount of material to be ity in remote fish and wildiife areas.

discharged per unit of time or volume of receiving waters. (H) Adverse effects from new channels and basins can

(E) Adverse effects from dredging and dredged mate-be minimized by locating them at sites:

rial disposal or placement operations can be minimized by adapting (i) that ensure adequate flushing and avoid stagnant
technology to the needs of each site. Some ways of accomplishing thgockets; or

include: (i) thatwill create the fewest practicable adverse ef-

(i) using appropriate equipment, machinery, and op-fects on CNRAs from additional infrastructure such as roads, bridges,
erating techniques for access to sites and transport of material, includauseways, piers, docks, wharves, transmission line crossings, and an-
ing those designed to reduce damage to critical areas; cillary channels reasonably likely to be constructed as a result of the

(i) having personnel on site adequately trained in project; or

avoidance and minimization techniques and requirements; and (i)  with the least practicable risk that increased ves-
sel traffic could result in navigation hazards, spills, or other forms of

(iif) deS|gn|ng temporary_ and permanent access(iontamination which could adversely affect CNRAS;
roads and channel spanning structures using culverts, open channels,

and diversions that will pass both low and high water flows, accom- (iv) provided that, for any dredging of new channels
modate fluctuating water levels, and maintain circulation and faunabr basins subject to the requirements of §501.15 of this title (relating
movement. to Policy for Major Actions), data and information on minimization of

(F) Adverse effects on plant and animal populationssecor_1dary_adverse effects r_1eed not be prodl_Jced or _evalgated to com-
from dredging and dredged material disposal or placement can b%ly with this su_bparagrqph i sgch data and |nformat|_on_|s produ_ced
minimized by and e\_/aluated in compllance with §501.15(b)(1) of this title (relating

to Policy for Major Actions).
(i) avoiding changes in water current and circulation

patterns that would interfere with the movement of animals; (3) Disposal or placement of dredged material in exist-

ing contained dredge disposal sites identified and actively used as
(i) selecting sites or managing discharges to preventdescribed in an environmental assessment or environmental impact

or avoid creating habitat conducive to the development of undesirablstatement issued prior to the effective date of this chapter shall be

predators or species that have a competitive edge ecologically over ipresumed to comply with the requirements of paragraph (1) of this

digenous plants or animals; subsection unless modified in design, size, use, or function.
(i) avoiding sites having unique habitat or other (4) Dredged material from dredging projects in commer-
value, including habitat of endangered species; cially navigable waterways is a potentially reusable resource and must

(iv) using planning and construction practices to in- be used beneficially in accordance with this policy.

stitute habitat development and restoration to produce a new or modi- (A) Ifthe costs of the beneficial use of dredged material
fied environmental state of higher ecological value by displacement ofire reasonably comparable to the costs of disposal in a non-beneficial
some or all of the existing environmental characteristics; manner, the material shall be used beneficially.

(v) using techniques that have been demonstrated (B) Ifthe costs of the beneficial use of dredged material
to be effective in circumstances similar to those under consideratioare significantly greater than the costs of disposal in a hon-beneficial
whenever possible and, when proposed development and restoratiomnner, the material shall be used beneficially unless it is demonstrated
technigques have not yet advanced to the pilot demonstration stagthat the costs of using the material beneficially are not reasonably pro-
initiating their use on a small scale to allow corrective action if portionate to the costs of the project and benefits that will result. Fac-
unanticipated adverse effects occur; tors that shall be considered in determining whether the costs of the
beneficial use are not reasonably proportionate to the benefits include,

(vi) timing dredging and dredged material disposal BUt are not limited to:

or placement activities to avoid spawning or migration seasons an
other biologically critical time periods; and (i) environmental benefits, recreational benefits,
flood or storm protection benefits, erosion prevention benefits, and

(vii) avoiding the destruction of remnant natural . o
economic development benefits;

sites within areas already affected by development.

(G) Adverse effects on human use potential from dredg-dredge site- angl) the proximity of the beneficial use site to the

ing and dredged material disposal or placement can be minimized by:

. . . . ) (i)  the quantity and quality of the dredged material
(i) selecting sites and following procedures to pre and its suitability for beneficial use.

vent or minimize any potential damage to the aesthetically pleasing
features of the site, particularly with respect to water quality; (C) Examples of the beneficial use of dredged material

(i) selecting sites which are not valuable as natural'nCIUde’ but are not limited to:

aquatic areas; (i) projects designed to reduce or minimize erosion
or provide shoreline protection;
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(i) projects designed to create or enhance public (8) Mining of sand, shell, marl, gravel, and mudshell on
beaches or recreational areas; submerged lands shall be prohibited unless there is an affirmative show-
(i) projects designed to benefit the sediment budgeting (_)f no significant impact on erosion within the_ coastal zone and
or littoral system: no significant adverse effect on coastal water quality or terrestrial and

aquatic wildlife habitat within any CNRA.

(9) The GLO and the SLB shall comply with the policies
in this subsection when approving oil, gas, and other mineral lease
(v) projects designed to create new terrestrial orplans of operation and granting surface leases, easements, and permits
aquatic wildlife habitat, including the construction of marshlands,and adopting rules under the Texas Natural Resources Code, Chapters
coastal wetlands, or other critical areas; 32, 33, and 51-53, and Texas Water Code, Chapter 61, for dredging
(vi) projects designed and demonstrated to benefitar.]t?] (;Irr]edgelq _mat_erl{art]l_dlspots_al anﬁ placdemf[e_nt. T)l(DOT ghtalll(_comply
benthic communities or aquatic vegetation; wi € policies In this section when adopting rules and taking ac-
tions as local sponsor of the Gulf Intracoastal Waterway under Texas
(vii) projects designed to create wildlife manage- Civil Statutes, Article 5415e-2. The TNRCC and the RRC shall com-
ment areas, parks, airports, or other public facilities; ply with the policies in this subsection when issuing certifications and
adopting rules under Texas Water Code, Chapter 26, and the Texas Nat-
ural Resources Code, Chapter 91, governing certification of compli-
ance with surface water quality standards for federal actions and per-
(ix) projects designed to fill private property or up- mits authorizing dredging or the discharge or placement of dredged
grade agricultural land, if cost-effective public beneficial uses are nomaterial. The TPWD shall comply with the policies in this subsection
available; and when adopting rules at Chapter 57 of this title (relating to Fisheries)
(x) projects designed to remediate past adverse im_governing dredging and dredged material disposal and placement. The
TPWD shall comply with the policies in paragraph (8) of this subsec-
pacts on the coastal zone. ) h S .
tion when adopting rules and issuing permits under Texas Parks and
(5) If dredged material cannot be used beneficially as pro-Wildlife Code, Chapter 86, governing the mining of sand, shell, marl,
vided in paragraph (4)(B) of this subsection, to avoid and otherwisgravel, and mudshell.
minimize adverse effects as required in paragraph (1) of this subsec-
tion, preference will be given to the greatest extent practicable to dis-
posal in: (1) Construction in critical dune areas and adjacent to Gulf
beaches shall comply with the policies in this subsection.

(iv) projects designed to improve or maintain terres-
trial or aquatic wildlife habitat;

(viii) projects designed to cap landfills or other
waste disposal areas;

(k) Construction in the Beach/Dune System.

(A) contained upland sites;
(A) Construction within a critical dune area that results

in the material weakening of dunes and material damage to dune veg-
(C) open water areas of relatively low productivity or etation shall be prohibited.

low biological value.

(B) other contained sites; and

(B) Construction within critical dune areas that does not
(6) For new sites, dredged materials shall not be disposednaterially weaken dunes or materially damage dune vegetation shall be
of or placed directly on the boundaries of submerged lands or at sucsited, designed, constructed, maintained, and operated so that adverse
location so as to slump or migrate across the boundaries of submergéeiffects” (as defined in 815.2 of this title (relating to Coastal Area Plan-
lands in the absence of an agreement between the affected public owrméng)) on the sediment budget and critical dune areas are avoided to the
and the adjoining private owner or owners that defines the location ofireatest extent practicable. For purposes of this subsection, practica-
the boundary or boundaries affected by the deposition of the dredgeuility shall be determined by considering the effectiveness, scientific
material. feasibility, and commercial availability of the technology or technique.
Cost of the technology or technique shall also be considered. Adverse
ffects (as defined in Chapter 15 of this title (relating to Coastal Area
anning)) that cannot be avoided shall be:

(7) Emergency dredging shall be allowed without a prior
consistency determination as required in the applicable consistency ru
when:

. . S (i) minimized by limiting the degree or magnitude
(A) thereisanunacceptable hazard to life or naV|gat|0n,Of the activity and its implementation;
(B) there is an immediate threat of significant loss of (i) rectified by repairing, rehabilitating, or restoring
the adversely affected dunes and dune vegetation; and

(C) animmediate and unforeseen significant economic (ii)
hardship is likely if corrective action is not taken within a time period
less than the normal time needed under standard procedures. The co
cil secretary shall be notified at least 24 hours prior to commencement (C) Rectification and compensation for adverse effects
of any emergency dredging operation by the agency or entity respondhat cannot be avoided or minimized shall provide at least a one-to-one
ing to the emergency. The notice shall include a statement demonstraeplacement of the dune volume and vegetative cover, and preference
ing the need for emergency action. Prior to initiation of the dredgingshall be given to stabilization of blowouts and breaches and on-site
operations the project sponsor or permit-issuing agency shall, if posseompensation.
ble, mak_e all reasonable eff_orts to meet with cou_nC|I S des_lgnated_ rep- (D) The ability of the public, individually and collec-
resentatives to ensure consideration of and consistency with applicable S .
policies in this section. Compliance with all applicable policies in thistlvely’ to exercise its rights of use of and access to and from public

. L . . .. __beaches shall be preserved and enhanced.

section shall be required at the earliest possible date. The permit-issu-
ing agency and the applicant shall submit a consistency determination (E) Non-structural erosion response methods such as
within 60 days after the emergency operation is complete. beach nourishment, sediment bypassing, nearshore sediment berms,

property; or

compensated for on-site or off-site by replacing
Hr]]@ resources lost or damaged seaward of the dune protection line.
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and planting of vegetation shall be preferred instead of structural (D) Where practicable, infrastructure shall be located in
erosion response methods. Subdivisions shall not authorize thexisting rights-of-way or previously disturbed areas to avoid or mini-
construction of a new erosion response structure within the beach/dumeize adverse effects within Coastal Barrier Resource System Units or
system, except for a retaining wall located more than 200 feeOtherwise Protected Areas.

landward of the line of vegetation. Subdivisions shall not authorize

the enlargement, improvement, repair or maintenance of existin pd times selected to have the least adverse effects practicable within

erosion response structures on the public be"?‘c.h- SUbd.'V'S'onS sh oastal Barrier Resource System Units or Otherwise Protected Areas
not authorize the repair or maintenance of existing erosion responsg

structures within 200 feet landward of the line of vegetation except" critical areas, critical dunes, Gulf beaches, and washover areas and
- . e . on spawning or nesting areas or seasonal migrations of commercial,

as provided in §15.6(d) of this title (relating to Concurrent Dunerecreational threatened, or endangered terrestrial or aquatic wildlife

Protection and Beachfront Construction Standards). ' ’ 9 q ’

(E) Development of infrastructure shall occur at sites

(2) TNRCC rules and approvals for the creation of special

. © '_I'h_e GLO shall comply with the poI|C|e_s in this subsec- districts and for infrastructure projects funded by issuance of bonds by
tion when certifying local government dune protection and beach ac- . . o
ater, sanitary sewer, and wastewater drainage districts under Texas

cess plans and adoping rules under the Texas Natural Resources C ter Code, Chapter 50; water control and improvement districts under

Chapters 61 and 63. Local governments required by the Texas NatLl.— ; L YR

. ...Texas Water Code, Chapter 50; municipal utility districts under Texas
ral R_esources Code, Chapters_ 61 and 63, and Chapter_15 of this ti ater Code, Chapter 54, regional plan implementation agencies under
(relating to Coastal Area Pla_nnlng) to a_dopt d“”? protection and be{i exas Water Code, Chapter 54; special utility districts under Texas Wa-
access plans shall comply with the applicable policies in this subsectio, ' '
when issuing beachfront construction certificates and dune protectio%

permits.

r Code, Chapter 65; stormwater control districts under Texas Water
ode, Chapter 66; and all other general and special law districts subject
to and within the jurisdiction of the TNRCC, shall comply with the poli-

() Development in Coastal Hazard Areas. cies in this subsection. TxDOT rules and approvals under Texas Civil
Statutes, Article 6663 et seq, governing planning, design, construction,

(1) Subdivisions participating in the National Flood Insur- . . - X X
- . and maintenance of transportation projects, shall comply with the poli-
ance Program shall adopt ordinances or orders governing developmet s in this subsection

in special hazard areas under Texas Water Code, Chapter 16, Subch&
ter I, and Texas Local Government Code, Chapter 240, Subchapter Z, (n) Development in State Parks, Wildlife management Areas
that comply with construction standards in regulations at Code of Feder Preserves. Development by a person other than the Parks and
eral Regulations, Title 44, Parts 59-60, adopted pursuant to the NationVildlife Department that requires the use or taking of any public
Flood Insurance Act, 42 United States Code Annotated, 84001 et sedand in such areas shall comply with Texas Parks and Wildlife Code,

(2) Pursuant to the standards and procedures under th(e‘,hapter 26.

Texas Natural Resources Code, Chapter 33, Subchapter H, the GLO  (0) Alteration of Coastal Historic Areas.
shall adopt or issue rules, recommendations, standards, and guidelines
for erosion avoidance and remediation and for prioritizing critical
erosion areas.

(1) Development affecting a coastal historic area shall
avoid and otherwise minimize alteration or disturbance of the site
unless the site’s excavation will promote historical, archaeological,
(m) Development Within Coastal Barrier Resource Systemeducational, or scientific understanding.

Units and Otherwise Protected Areas on Coastal Barriers. (2) The THC shall comply with the policies in this subsec-

(1) Development of new infrastructure or major repair tion when adopting rules and issuing permits under the Texas Natural
of existing infrastructure within or supporting development within Resources Code, Chapter 191, governing alteration of coastal historic
Coastal Barrier Resource System Units and Otherwise Protected Areaseas. The THC shall comply with the policies in this subsection when
designated on maps dated October 24, 1990, under the Coastal Barriesuing reviews under the National Historic Preservation Act, 8106 (16
Resources Act, 16 United States Code Annotated, §3503(a), shdllnited States Code Annotated, 8470f), and the regulations enacted pur-
comply with the policies in this subsection. suant thereto, Code of Federal Regulations, Title 36, Chapter 1, Part 63.

(A) Development of publicly funded infrastructure (p) Transportation Projects.
shall be authorized only if it is essential for public health, safety, and

welfare, enhances public use, or is required by law. (1) Transportation construction projects and maintenance

programs within the coastal zone shall comply with the policies in this
(B) Infrastructure shall be located at sites at which rea-subsection.
sonably foreseeable future expansion will not require development in . . .
" " L (A) Pollution prevention procedures shall be incorpo-
critical areas, critical dunes, Gulf beaches, and washover areas WIth'%ted into the construction and maintenance of transportation projects
Coastal Barrier Resource System Units or Otherwise Protected Area%. 11O ; p 1proj
0 minimize pollutant loading to coastal waters from erosion and
(C) Infrastructure shall be located at sites that to thesedimentation, use of pesticides and herbicides for maintenance of
greatest extent practicable avoid and otherwise minimize the potentigights-of-way, and other pollutants from stormwater runoff.
for adverse effects on critical areas, critical dunes, Gulf beaches, and
washover areas within Coastal Barrier Resource System Units or Ofl
erwise Protected Areas from:

(B) Transportation projects shall be located at sites that
% the greatest extent practicable avoid and otherwise minimize the po-
tential for adverse effects from construction and maintenance of ad-
(i) construction and maintenance of roads, bridges,ditional roads, bridges, causeways, and other development associated
and causeways; and with the project; and direct release to CNRAs of pollutants from oil

" . o or hazardous substance spills, contaminated sediments or stormwater
(ii) direct release to coastal waters, critical areas,r‘Jn off

critical dunes, Gulf beaches, and washover areas within Coastal
Barrier Resource System Units or Otherwise Protected Areas of oil,
hazardous substances, or stormwater runoff.
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(C) Where practicable, transportation projects shall bean ecologically sound environment in the receiving bay and estuary
located in existing rights-of-way or previously disturbed areas if necsystem that is necessary for the maintenance of productivity of
essary to avoid or minimize adverse effects. economically important and ecologically characteristic sport or

. . . commercial fish and shellfish species and estuarine life upon which
(D) Where practicable, transportation projects shall be§uch fish and shellfish are dependent.

located at sites at which future expansion will not require developmen
in coastal wetlands except where such construction is determined to be (C) In its consideration of an application for a permit

essential for evacuation in the case of a natural disaster. to store, take, or divert water, the TNRCC shall assess the effects, if
any, of the issuance of the permit on the bays and estuaries of Texas.

(E) Construction and maintenance of transportation For permits issued within an area that is 200 river miles of the coast
projects shall avoid the impoundment and draining of coastal wetlands, P '

If impoundment or draining cannot be avoided, adverse effects to th O commence from the mouth of the river thence inland, the TNRCC

h - " - . ls]hall include in the permit, to the greatest extent practicable when con-
impounded or drained wetlands shall be mitigated in accordance Wltsiderin all public interests, those conditions considered necessary to
the sequencing requirements of subsection (h) of this section. ering ail public In ! y
maintain beneficial inflows to any affected bay and estuary system.

_ (_F) Construction of transportation projects shall occur (D) For the purposes of making a determination under

at sites and times selected to have the least adverse effects practlcabl% . :
. . - subparagraph (C) of this paragraph, the TNRCC shall consider among

on recreational uses of CNRAs and on spawning or nesting seasons

. . > - . Sther factors:
seasonal migrations of terrestrial or aquatic species.

(@) Beach-qualty sand from maintenance of r0a0WaYS.y, icrvs and moclfy sainity 6 preserve the sound environmentof
adjacent to Gulf beaches shall be beneficially used by placement R

. the bay or estuary, using any available information, including studies
Guif bea(_:hes where pract_lcable. Where pla(_:em_ent on Gulf beachesA%d plans specified in and other studies considered by the TNRCC to
not practicable, the material shall be placed in critical dune areas.

be reliable; together with existing circumstances, natural or otherwise,
(2) TxDOT rules and project approvals under Texas Civil that might prevent the conditions imposed from producing benefits;

Statutes, Article 6663b and 6663c, and Texas Civil Statutes, Article (i) the ecology and productivity of the affected ba
6674a et seq, governing transportation projects within the coastal ZONg, 1 estuary svstem: 9y P y Y
shall comply with the policies in this subsection. y sy '

(i) the expected effects on the public welfare of not
ncluding in the permit some or all of the conditions considered neces-
Sary to maintain the beneficial inflows to the affected bay or estuary;

(q) Emission of Air Pollutants. TNRCC rules under Texas .
Health and Safety Code, Chapter 382, governing emissions of air po
lutants, shall comply with regulations at Code of Federal Regulations;
Title 40, adopted pursuant to the Clean Air Act, 42 United States Code (iv) the quantity of water requested and the proposed
Annotated, §7401, et seq, to protect and enhance air quality in these of water by the applicant, as well as the needs of those who would
coastal area so as to protect CNRAs and promote the public healtbe served by the applicant;

safety, and welfare. (v) the expected effects on the public welfare of the

(r) Appropriations of Water. failure to issue all or part of the permit being considered; and

(1) Impoundments and diversion of state water within 200 (vi) for the purposes of this subsection, the declara-
stream miles of the coast, to commence from the mouth of the rivetions as to preferences for competing uses of water as found in Texas
thence inland, shall comply with the policies in this subsection. Water Code, §11.024 and §11.033, as well as the public policy state-

(A) The TNRCC shall administer the law so as to pro- ment in subparagraph (A) of this paragraph.
mote the judicious use and maximum conservation and protection of (E) Inits consideration of an application to store, take,
the quality of the environment and the natural resources of the stater divert water, the TNRCC shall consider the effect, if any, of the
It is the public policy of the state to provide for the conservation andissuance of the permit on existing instream uses and water quality of
development of the state’s natural resources, including: the stream or river to which the application applies. The TNRCC shall

() the control, storage, preservation, and distribu- also consider the effect, if any, of the issuance of the permit on fish and
' g¢, p ’ wildlife habitats.

tion of the state’s storm and floodwaters and the waters of its rivers
and streams for irrigation, power, and other useful purposes; (F) On receipt of an application for a permit to store,
take, or divert water, the TNRCC shall send a copy of the permit ap-
plication and any subsequent amendments to the TPWD. In making a
final decision on any application for a permit, the TNRCC, in addition
(i) the reclamation and drainage of the state’s over-to other information, evidence, and testimony presented, shall consider

(i) the reclamation and irrigation of the state’s arid,
semiarid, and other land needing irrigation;

flowed land and other land needing drainage; allinformation, evidence, or testimony presented by the TPWD and the
. . . TWDB.
(iv) the conservation and development of its forest,

water, and hydroelectric power; (G) Permit conditions relating to beneficial inflows to

affected bays and estuaries and instream uses may be suspended by the
TNRCC if the TNRCC finds that an emergency exists and cannot prac-
tically be resolved in other ways. Before the TNRCC suspends a permit
(vi) the maintenance of a proper ecological environ- under this subparagraph, it must give written notice to the TPWD of the
ment of the bays and estuaries of Texas and the health of related livingroposed suspension. The TNRCC shall give the TPWD an opportu-
marine resources. nity to submit comments on the proposed suspension within 72 hours

(B) In this subsection, "beneficial inflows" means a from such time and the TNRCC shall consider those comments before
" .issuing its order imposing the suspension.

salinity, nutrient, and sediment loading regime adequate to maintain

(v) the navigation of the state’s inland and coastal
waters; and
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(H) In its consideration of an application for a permit (1) Drainage, reclamation, channelization, levee construc-
under this section, the TNRCC shall assess the effects, if any, of theon or modification, or flood- or floodwater-control infrastructure
issuance of the permit on water quality in coastal waters. In its conprojects shall be designed, constructed, and maintained to avoid the
sideration of an application for a permit to store, take, or divert wateimpoundment and draining of coastal wetlands to the greatest extent
in excess of 5,000 acre feet per year, the commission shall assess thacticable. If impoundment or draining of coastal wetlands cannot
effects, if any, on the issuance of the permit on fish and wildlife habi-be avoided, adverse effects to the wetlands shall be mitigated in
tats and may require the applicant to take reasonable actions to mitigagéecordance with the sequencing requirements in subsection (h) of this
adverse effects on such habitat. In determining whether to require asection.
a_ppllcant to mitigate adversg effects on a habitat, the_TNRCC may con- (2) TNRCC rules and approvals for the levee construction,
sider any net benefit to habitat produced by the project. The TNRCG, dification, drainage, reclamation, channelization, or flood- or flood-
shall offset against any mitigation required by the United States Fisf© ’ 1a9¢€, ' !

-~ - . ..+ water-control projects, pursuant to the Texas Water Code, §16.236,
and Wildlife Service pursuant to Code of Federal Regulations, TltleShall comply with the policies in this subsection
33, §8320-330, any mitigation authorized by this section. Pl P )

() Unappropriated water and other water of the state (® Marine Fishery Management.

stored in any facility acquired by and under the control of the TWDB (1) Fishery management measures shall conserve the
may be released without charge to relieve any emergency conditiostate’s renewable marine fishery resources, based upon the best
arising from drought, severe water shortage, or other calamity, if thevailable information, emphasizing protection and enhancement of
TNRCC first determines the existence of the emergency and requestise marine environment in such a manner as to provide for optimum
the TWDB to release the water. sustained benefits and use to coastal fishing communities and to all

() Five percent of the annual firm yield of water in any the people of the state for present and future generations.

reservoir and associated works constructed with state financial par- (2) Fishery management measures shall:
ticipation within 200 river miles of the coast, to commence from the
mouth of the river thence inland, is appropriated to the TPWD for us
to make releases to bays and estuaries and for instream uses, and
TNRCC shall issue permits for this water to the TPWD under proce- (B) be based upon the best information available,

dures adopted by the TNRCC. This subparagraph applies only to resdncluding biological, sociological, economic, and other information

voirs and associated works on which construction begins on or aftedleemed relevant by the council;

September 1, 1985. This subsection does not limit or repeal any other (C) permit reasonable means and quantities of annual

authority of or law relating to the TPWD or the TNRCC. h ; : . h :

arvest, consistent with maximum practicable sustainable stock abun-

(K) The TWDB, in coordination with the TNRCC and dance on a continuing basis;

TPWD, shall identify ways to assist in providing flows to meetinstream (D) manage fish stocks as an integral biological unit, to
needs, including protection of water quality, protection of terrestrial,[he reatest extent racgticable' 9 9 ’
or aquatic wildlife habitat, and bay and estuary inflow needs, in the 9 P '
implementation of the Texas Water Bank, Texas Water Code, Chapter (E) assure proper quality control of marine resources
15, Subchapter K. This may include, but not be limited to, the purchasthat enter commerce;
by the TPWD and/or the TWDB of water rights deposited in the Texas . .
Water Bank in order to provide for existing instream uses and beneficial (F). be fair and equ_ltable to all th_e people of the state
: provide{ 9 : d, to the maximum extent practicable, be carried out so that no person
inflows to bays and estuaries if funds are available and such purcha@@ - . h  fishi ot i )
is not prohibited by law. The TNRCC shall facilitate the approval of acquires an excessive snare ot fishing privileges,
any necessary permit amendments to achieve this purpose. (G) include opportunity for public review and comment
on proposed management measures; and

(A) protect the continuing health and sustainability of
ﬁee marine fisheries resources of the state;

(L) An applicant for a new or amended water right per-
mit shall submit a water conservation plan in accordance with 30 TAC (H) be consistent, to the maximum extent practicable,
§295.9 (relating to Conservation Plan). The TNRCC shall consider thevith federal fishery management measures, rules, and fishery manage-
information contained in the conservation plan in determining whethement plans and the rules of other states or interstate commissions.
any feasible alternative to the proposed appropriation exists, wheth
the proposed amount to be appropriated as measured at the point
diversion is reasonable and necessary for the proposed use, the te
and other conditions of the water right and to ensure that reasonab
diligence will be used to avoid waste and achieve water conservatiori:
Based upon its review, the TNRCC may deny or grant, in whole or in
part, the requested appropriation. TRD-200005441

(2) The TNRCC rules and authorizations under Texas Wa_Larry Soward

ter Code, Chapter 11, governing review and action on applications fofef Clerk, General Land Office

new permits or amendments proposing changes to existing permits féroastal Coordination Council

diversions or impoundments of state water within 200 stream miles oEffective date: August 27, 2000

the coast, and TNRCC rules and approvals governing creation of dig2roposal publication date: May 19, 2000

tricts and issuance of district bonds for levee and flood control project&or further information, please call: (512) 305-9129
within the coastal zone, shall comply with the policies in this subsec- . . .
tion.

(s) Levee and Flood Control Projects. CHAPTER 505. COUNCIL PROCEDURES
FOR STATE CONSISTENCY WITH COASTAL

qglFis agency hereby certifies that the adoption has been reviewed
b%legal counsel and found to be a valid exercise of the agency’s
fggal authority.

iled with the Office of the Secretary of State on August 7, 2000.
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MANAGEMENT PROGRAM GOALS AND
POLICIES

The Coastal Coordination Council (Council) adopts, without
changes to the text, the proposed amendments to §505.30,
relating to Agency Consistency Determinations, 8§505.31,
relating to Preliminary Review of Proposed Agency Actions by
the Coastal Coordination Council, 8505.38, relating to Council
Action on Review of a Proposed Agency Action, and §505.51
relating to Request for a Non-Binding Advisory Opinion and
Council Action. The proposed amendments were published in
the May 19, 2000, edition of the Texas Register (25 TexReg
4487). The Council voted to adopt these amendments at its
regularly scheduled meeting on June 28, 2000.

These rules are adopted concurrently with amendments to
Chapter 501, relating to Coastal Management Program, and
Chapter 506, relating to Council Procedures for Federal Consis-
tency with Coastal Management Program Goals and Policies.
Together, the amendments to Chapter 505 and Chapters 501
and 506 are part of a single rulemaking action.

The adopted amendment to §505.30(d), relating to Agency
Consistency Determination, has deleted the requirement that an
agency provide the Council Secretary with notice of proposed
actions that are subject to the Coastal Management Program
(CMP). The Council’'s experience in implementing and adminis-
tering the CMP has been that this provision and procedure were
irrelevant and inefficient in that the procedure did not advance
the CMP goals and policies.

The adopted amendments to §505.31(c), (d) and (e), relating
to the Permitting Assistance Group, delete provisions relating
to Permitting Assistance. The permitting assistance rules are
now set forth under Chapter 504, Subchapter A. The remaining
subsections (c) and (d) were reformatted for clarity.

The adopted amendment to §505.38(a), relating to Council Ac-
tion on Review of a Proposed Agency Action, clarifies that, as re-
quired under §505.35(e), relating to Council Procedures for Re-
view of a Proposed Agency Action, if the Council protests a pro-
posed action, the Council must submit its findings to the agency
or subdivision proposing the action within 26 days after the date
the agency or subdivision proposed the action.

The adopted amendment to §505.51(b), relating to Request for a
Non-Binding Advisory Opinion and Council Action, clarifies that,
as required under subsection (d) of that section, the Council must
consider a general plan within 90 days of receiving the request.

No comments were received concerning the proposed amend-
ments to Chapter 505.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the adopted amendments as a "major
environmental rule." Under the Government Code, a major envi-
ronmental rule is a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. A regulatory analysis is required only
when a major environmental rule exceeds a standard set by fed-
eral law, exceeds an express requirement of state law, exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state or federal program, or are adopted solely

under the general powers of the Council. The adopted amend-
ments do not exceed a standard set by federal law, exceed an
express requirement of state law, exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, nor are the amendments adopted solely un-
der the general powers of the Council.

The General Land Office has assisted the Council in preparing a
takings impact assessment for these adopted amendments and
determined that the amendments will not result in the taking of
private real property. To receive a copy of the takings impact as-
sessment, please send a written request to Ms. Melinda Tracy,
Texas Register Liaison, General Land Office, P.O. Box 12873,
Austin, Texas 78711-2873, melinda.tracy@glo.state.tx.us, fac-
simile (512) 463-6311.

SUBCHAPTER C. CONSISTENCY AND
COUNCIL REVIEW OF PROPOSED STATE
AGENCY ACTIONS

31 TAC §8505.30, 505.31, 505.38

The amendments are adopted under Texas Natural Resources
Code §33.053(a)(7), which provides the Council with authority
to describe an organizational structure for implementing and
administering the CMP; §33.055 which requires that the Council
hold public hearings, as deemed appropriate, to consider
amendments to the CMP; 8§33.202 which provides that it is
the policy of the state to make more effective and efficient use
of public funds and to provide for more effective and efficient
management of coastal natural resource areas (CNRAs) by
continually reviewing principal coastal problems of state concern
and by coordinating the performance of government programs
affecting CNRAs; 833.204 which authorizes the Council to
adopt by rule goals and policies for the CMP; and §33.205
which provides that the council by rule shall establish a process
by which an applicant for a permit or other proposed action
or an agency or subdivision proposing an action may request
and receive a preliminary consistency review, and a process
by which an applicant may request and receive assistance with
filing applications for permits or other proposed actions.

Natural Resources Code, 8833.053(a)(7), 33.055, 33.202, and
33.204 are affected by these adopted amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005442

Larry Soward

Chief Clerk, General Land Office

Coastal Coordination Council

Effective date: August 27, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-9129

¢ ¢ ¢

SUBCHAPTER D. COUNCIL ADVISORY
OPINIONS ON GENERAL PLANS
31 TAC 8505.51
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The amendment is adopted under Texas Natural Resources
Code §33.053(a)(7), which provides the Council with authority
to describe an organizational structure for implementing and
administering the CMP; §33.055 which requires that the Council
hold public hearings, as deemed appropriate, to consider
amendments to the CMP; §33.202 which provides that it is the
policy of the state to make more effective and efficient use of
public funds and to provide for more effective and efficient man-
agement of CNRAs by continually reviewing principal coastal
problems of state concern and by coordinating the performance
of government programs affecting CNRAs; and §33.204 which
authorizes the Council to adopt by rule goals and policies for
the CMP.

Natural Resources Code, 8833.053(a)(7), 33.055, 33.202, and
33.204 are affected by the adopted amendment.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005443

Larry Soward

Chief Clerk, General Land Office

Coastal Coordination Council

Effective date: August 27, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-9129

¢ ¢ ¢

CHAPTER 506. COUNCIL PROCEDURES FOR

FEDERAL CONSISTENCY WITH COASTAL
MANAGEMENT PROGRAM GOALS AND
POLICIES

31 TAC §8506.11, 506.12, 506.20, 506.24 - 506.26, 506.32 -

506.34, 506.41, 506.42

The Coastal Coordination Council (Council) adopts, without
changes to the text, the proposed amendments to §506.11,
relating to Definitions, §506.12, relating to Federal Agency
Actions, Federal Agency Activities and Development Projects,
and Outer Continental Shelf Plans Subject to the Coastal
Management Program, §506.20, relating to Consistency De-
terminations for Federal Agency Activities and Development
Projects, §506.24, relating to Consistency Determinations for
Federal Agency Activities Initiated Prior to Federal Approval
of the Coastal Management Program, 8506.25, relating to
Public Notice and Comment, 8§506.26, relating to Referral of
Federal Agency Activities, 8506.32, relating to Public Notice
and Comment, §506.33, relating to Referral of Federal Agency
Action, 8506.34, relating to Council Hearing to Review a Federal
Agency Action, 8506.41, relating to Public Notice and Comment,
and 8506.42, relating to Referral of an Outer Continental Shelf
Plan. The proposed amendments were published in the May
19, 2000, edition of the Texas Register (25 TexReg 4490).
The Council voted to adopt these amendments at its regularly
scheduled meeting on June 28, 2000.

These rules are adopted concurrently with the adopted amend-
ments to Chapter 501, relating to Coastal Management Program,

and Chapter 505, relating to Council Procedures for State Con-
sistency with Coastal Management Program Goals and Policies.
Together, the proposed amendments to Chapter 506 and Chap-
ters 501 and 505 are part of a single rulemaking action.

The adopted amendments to 8506.11, relating to Definitions,
provide definitions for the terms "administratively complete" and
"federal development project.” The definition for "administratively
complete” is based on the consistency information required un-
der 8506.20, relating to Consistency Determinations for Federal
Agency Activities and Development Projects, §506.30, relating
to Consistency Certifications for Federal Agency Actions,
and 8506.40, relating to Consistency Certifications for Outer
Continental Shelf Plans. The definition for "federal development
project” is the same as the federal definition at Code of Federal
Regulations, Title 15, §930.31(b).

The adopted amendments to §506.12(a)(1)(F) and (b)(1)(A),
relating to Federal Agency Actions, Federal Agency Activities
and Development Projects, and Outer Continental Shelf Plans
Subject to the Coastal Management Program, list as federal
agency activities subject to the CMP the promulgation of fishery
management measures by the National Marine Fisheries Ser-
vice (NMFS). Under the adopted amendments to Chapter 501,
8501.14(t), relating to marine fishery management policies, the
rule now establishes a specific enforceable policy that would
apply to the promulgation of fishery management measures
by NMFS. The adopted amendment to 8506.12(a)(2)(A)(iv)
lists as a federal agency activity subject to the CMP the
development of total maximum daily loads (TMDLs) and as-
sociated federally-developed TMDL implementation plans by
the U.S. Environmental Protection Agency under the Clean
Water Act, 33 U.S.C. §1313. The adopted amendments to
§506.12(a)(2)(A)(iii), (2)(2)(B)(ii)-(iv). (@)(2)(C)([D)-(ii), (2)(2)(D),
@) (2)E)(i)-(iii)), (a)(2)(F), and (b)(2)(A)(i)-(ii), clarify terms to
clearly identify the listed actions and to conform to changes in
federal law.

The adopted amendments to 8506.12(f), relating to Federal
Agency Actions, Federal Agency Activities and Development
Projects, and Outer Continental Shelf Plans Subject to the
Coastal Management Program, provides for the one-time review
of federal agency activities that are not listed in subsection (a)(1)
of this section, clarifies the references to other subsections,
and reformats the subsection for ease in reading. The adopted
amendments will allow for the one-time review of federal agency
activities other than those listed under §506.12(a)(1) and (b)(1).
Following the one-time review of an unlisted federal agency
action or activity, the Council must amend the list of actions and
activities described in §506.12(a) before the Council may again
review the action or activity that was subject to one-time review.

The adopted amendment to §506.20, relating to Consistency
Determinations for Federal Agency Activities and Development
Projects, has created a new subsection (d) that provides that the
consistency determination for fishery management measures
promulgated by NMFS will be reviewed by the Texas Parks and
Wildlife Department (TPWD). The purpose of this provision is
to affirm TPWD’s primacy in the determination of Texas’ fishery
management policies and to ensure that the Council’s review of
federal management measures for consistency with the CMP
goals and policies is consistent with the TPWD’s state fishery
management policies. As provided under 8506.26 of this title,
relating to Referral of Federal Agency Activities, the Council will
review a fishery management measure promulgated by NMFS
if three or more Council members agree that the management
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measure presents a significant unresolved issue regarding
consistency with the CMP goals and policies.

Concurrent with this rulemaking, the Council is adopting a
general consistency concurrence to affirm the TPWD’s primacy
in the determination of Texas’ fishery management policies
and to ensure that the Council’s review of federal management
measures for consistency with the CMP goals and policies
is consistent with the TPWD’s state fishery management
policies. The general consistency concurrence finds that where
NMFS promulgates, as a federal rule, fishery management
measures that incorporate and adopt the TPWD’s state fishery
management policies, the Council deems the federal fishery
management measures to be consistent with the CMP goals
and policies. A copy of the general consistency concurrence
may be obtained by writing to Ms. Janet Fatheree, Secre-
tary, Coastal Coordination Council, P.O. Box 12873, Austin,
Texas 78711-2873, janet.fatheree@glo.state.tx.us, facsimile
(512)475-0680.

The adopted amendment to §506.24(c), relating to Consistency
Determinations for Federal Agency Activities Initiated Prior to
Federal Approval of the Coastal Management Program, has re-
vised the provision relating to consistency determinations for the
United States Army Corps of Engineers’ ongoing maintenance
of commercially navigable waterways to include a reference to
the amendments to the Memorandum of Agreement Between
the Texas Coastal Coordination Council and the United States
Army Corps of Engineers, dated October 27, 1994, that have
been approved since this section was adopted.

The adopted amendments to §506.25(a)-(b), relating to Public
Notice and Comment; 8506.32(a)-(b), relating to Public Notice
and Comment; and §506.41(a)-(b), relating to Public Notice and
Comment, provide for the publication of notice of a consistency
determination on the Council's web site as well as in the Texas
Register and provide that the 30-day public comment period will
be measured from the date of publication on the Council's web
site.

The adopted amendments add a definition for "administratively
complete” that will affect the deadlines for the Council’s review
of a consistency determination or consistency certification for a
federal agency activity, a federal agency action, and Outer Con-
tinental Shelf Plan. The deadlines for the Council’s review of a
consistency determination or certification will be calculated from
the date when the consistency determination or certification is
"administratively complete," as defined in §506.11. The term
"administratively complete” has been added to §506.25(a), re-
lating to Public Notice and Comment; 8505.26(c)-(e), relating
to Referral of Federal Agency Activities; §506.32(a), relating to
Public Notice and Comment; 8506.33(b)-(e), relating to Referral
of Federal Agency Action; §506.34(a), relating to Council Hear-
ing to Review a Federal Agency Action; 8506.41(a), relating to
Public Notice and Comment; and §506.41(b)-(e), relating to Re-
ferral of an Outer Continental Shelf Plan.

A public hearing on the proposed amendments was held on May
18, 2000, in Austin as part of the regularly scheduled meeting of
the Council’'s Executive Committee. At the hearing, comments
in support of the proposed amendments providing for the review
of federal fishery management measures were provided by the
Texas Recreational Fishing Alliance and the Coastal Conserva-
tion Association. No other comments were received regarding
the proposed amendments to Chapter 506.

Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the adopted amendments as a "major
environmental rule." Under the Government Code, a major envi-
ronmental rule is a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. A regulatory analysis is required only
when a major environmental rule exceeds a standard set by fed-
eral law, exceeds an express requirement of state law, exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state or federal program, or are adopted solely
under the general powers of the Council. The adopted amend-
ments do not exceed a standard set by federal law, exceed an
express requirement of state law, exceed a requirement of a del-
egation agreement or contract between the state and an agency
or representative of the federal government to implement a state
or federal program, nor are the amendments adopted solely un-
der the general powers of the Council.

The General Land Office has assisted the Council in preparing a
takings impact assessment for these adopted amendments and
determined that the amendments will not result in the taking of
private real property. To receive a copy of the takings impact as-
sessment, please send a written request to Ms. Melinda Tracy,
Texas Register Liaison, General Land Office, P.O. Box 12873,
Austin, Texas 78711-2873, melinda.tracy@glo.state.tx.us, fac-
simile (512) 463-6311.

These amendments are adopted under Texas Natural Re-
sources Code §33.053(a)(2), (4)-(7), and (10), which provide
the Council with authority to analyze coastal land and water
uses, identify land and water uses that would have a direct and
significant impact on coastal waters, recommend incremental
authority necessary to protect coastal lands and waters, in-
ventory coastal natural resource areas (CNRAs), describe an
organizational structure for implementing and administering
the CMP, and list each federal activity that may have a direct
and significant detrimental impact on CNRAs; 8§33.055 which
requires that the Council hold public hearings, as deemed
appropriate, to consider amendments to the CMP; 833.202
which provides that it is the policy of the state to make more
effective and efficient use of public funds and to provide for more
effective and efficient management of CNRAs by continually
reviewing principal coastal problems of state concern and by
coordinating the performance of government programs affecting
CNRAs; 8§33.204 which authorizes the Council to adopt by
rule goals and policies for the CMP; and 833.206(d) which
authorizes the Council to adopt procedural rules for the review
of federal actions, activities, and outer continental shelf plans.

Natural Resources Code, 8833.053(a)(2), (4)-(7), and (10),
33.055, 33.202, 33.204, and 33.206(d) are affected by these
adopted amendments.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000,
2000.

TRD-200005444
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(e) Payment of the fee. On or before the due date of each year,
every person who held, or was required to hold, a motor fuels distribu-
tor or supplier permit on January 1 of that year shall remit to the comp-
troller the total fee amount due.

Larry Soward

Chief Clerk, General Land Office
Coastal Coordination Council
Effective date: August 27, 2000
Proposal publication date: May 19, 2000 () Penalty. Penalties due on delinquent fees and reports shall
For further information, please call: (512) 305-9129 be imposed as provided by the Tax Code, §111.061.

4 4 ¢ (9) Interest. Interest due on delinquent fees shall be imposed

TITLE 34. PUBLIC FINANCE as provided by the Tax Code, §111.060.

This agency hereby certifies that the adoption has been reviewed
PART 1. COMPTROLLER OF PUBLIC by legal counsel and found to be a valid exercise of the agency’s
ACCOUNTS

legal authority.
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER L. MOTOR FUEL TAX
34 TAC §3.201

The Comptroller of Public Accounts adopts an amendment to
§3.201, concerning the motor fuel testing fee, with changes to
the proposed text as published in the March 31, 2000, issue of
the Texas Register (25 TexReg 2766).

As requested by the Commissioner of Agriculture and authorized
by Texas Civil Statutes, Article 8614, the Comptroller of Public
Accounts collects a fee on a periodic basis from each distributor
and supplier who deals in motor fuel. This proposed amendment
will change the due date of the fee.

Filed with the Office of the Secretary of State on August 7, 2000.
TRD-200005439

Martin Cherry

Deputy General Counsel for Tax Policy and Agency Affairs

Comptroller of Public Accounts

Effective date: August 27, 2000

Proposal publication date: March 31, 2000

For further information, please call: (512) 463-4062

¢ ¢ ¢

SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.330

The Comptroller of Public Accounts adopts an amendment to
83.330, concerning data processing services, without changes
to the proposed text as published in the June 23, 2000, issue of

The changes are minor grammar revisions.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under the Tax Code, §111.002 and
§111.0022, which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the fees the Comptroller is authorized to ad-
minister or collect.

The amendment implements Texas Civil Statutes, Article 8614,
89.

§3.201. Motor Fuel Testing Fee.

the Texas Register (25 TexReg 6076).

The amendment redefines data processing services reflecting
changes made in Senate Bill 441, 76th Legislature, 1999, ef-
fective October 1, 1999, regarding Internet access service, and
reduces the taxable sales price to 80% of the amount billed for
data processing services. The amendment also adds subsec-
tions (a)(2) and (a)(3) defining the terms Internet and Internet
access.

No comments were received regarding adoption of the amend-

(@) Motor fuel testing fee. An annual fee, as determined undeiment.

subsection (b) of this section, is imposed on every person who hold
or is required to hold, a motor fuel distributor or supplier permit unde

the Tax Code, Chapter 153, as of January 1 of each year.

rsl‘his amendment is adopted under Tax Code, §111.002, which

provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement

(b) Annual fee amount. The fee is based on the total amounpf the provisions of Tax Code, Title 2.

of net taxable gallons of gasoline and/or diesel fuel sold and reported .
the comptroller on the permit holder’s Texas Fuels Tax Report for thL?hg1 ggsegnfment implements Tax Code, §151.00393 and

previous calendar year. The fee amount due is based on the followi
This agency hereby certifies that the adoption has been reviewed

schedule.
Figure: 34 TAC §3.201(b) (No Change) by legal counsel and found to be a valid exercise of the agency’s

() Due date of the fee. The motor fuel testing fee shall be dud®9al authority.

on July 1 of each year. Filed with the Office of the Secretary of State on August 4, 2000.

(d) Report forms. Each holder of a motor fuels distributor or

supplier permit must remit the fee on a form that the comptroller pre-TRD,'200005432
scribes. The fact that a permit holder does not receive the form, or dog¥artin Cherry _ _
not receive the correct form, from the comptroller does not relieve thdePuty General Counsel for Tax Policy and Agency Affairs
permit holder of the responsibility for payment of the required fee. ~ Comptroller of Public Accounts

Effective date: August 24, 2000

Proposal publication date: June 23, 2000

For further information, please call: (512) 463-3699
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34 TAC 8§3.342

The Comptroller of Public Accounts adopts an amendment to
83.342, concerning information services, without changes to the
proposed text as published in the June 23, 2000, issue of the
Texas Register (25 TexReg 6078).

The amendment redefines "information services" reflecting
changes made by Senate Bill 441, 76th Legislature, 1999,
effective October 1, 1999, regarding Internet access service.
The bill also reduces the taxable sales price to 80% of the
amount billed for the information service. The amendment
includes definitions of Internet and Internet access service and
refers providers of Internet access services to §3.366 of this title
(relating to Internet Access Services). The amendment informs
taxpayers that, effective October 1, 1999, 20% of the charge for
information services will be exempt from sales and use tax.

No comments were received regarding adoption of the amend-
ment.

This amendment is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The amendment implements Tax Code, 8§151.00393 and
8151.00394.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 4, 2000.

TRD-200005431

Martin Cherry

Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts

Effective date: August 24, 2000

Proposal publication date: June 23, 2000

For further information, please call: (512) 463-3699

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 15. DRIVERS LICENSE RULES
SUBCHAPTER B. APPLICATION
REQUIREMENTS--ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.21

The Texas Department of Public Safety adopts an amendment
to §15.21, concerning Application Requirements- Original, Re-
newal, Duplicate, Identification Certificates, without changes to
the proposed text as published in the May 19, 2000, issue of the
Texas Register (25 TexReg 4496) and will not be republished.

The justification for the section will be more efficient administra-
tion of the process involved in obtaining a driver license.

The amendment adds language to the section in order to align
the rule with Texas Transportation Code, §521.121(4)(b) and the
department’s current procedure of using an applicant’s digital
(facsimile) signature for the production of a driver license.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §521.005.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 3, 2000.

TRD-200005428

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: August 23, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 424-2135

¢ ¢ ¢

CHAPTER 23. VEHICLE INSPECTION
SUBCHAPTER A. VEHICLE INSPECTION
STATION LICENSING

37 TAC 8§823.1, 23.2, 23.8, 23.10

The Texas Department of Public Safety adopts amendments to
8823.1, 23.2, 23.8, and 23.10, concerning Vehicle Inspection
Station Licensing, without changes to the proposed text as pub-
lished in the May 19, 2000, issue of the Texas Register (25
TexReg 4496) and will not be republished.

The justification for the sections will be more efficient adminis-
tration of the Motor Vehicle Inspection Program.

The amendment to §23.1 deletes subsection (e), which creates
an unreasonable and unenforceable requirement on an inspec-
tion station by preventing a station from making a new applica-
tion within one year of the withdrawal of the original application.
Amendments to §23.2 and §23.8 delete language requiring an
inspection lane to be clearly marked with a 4" x 8" line to calibrate
the headlight machine. Headlight aim is no longer a require-
ment and the marked lane is no longer necessary. §23.10(a)
is amended to delete the requirement that inspection stations
mount a 4’ x 4’ board on the wall of the display area, since this
created an unnecessary financial burden. The previous rule re-
quired stations to buy a full sheet of plywood and cut it in half.
Stations will still have to provide a display area but this can be
on a wall or other area.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work and Texas Transportation Code, §548.002,
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which authorizes the department to adopt rules to administer and
enforce the chapter on Compulsory Inspection of Vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 3, 2000.

TRD-200005425

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: August 23, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER B. GENERAL INSPECTION
REQUIREMENTS
37 TAC 823.26, §23.27

The Texas Department of Public Safety adopts amendments
to 823.26 and §23.27 concerning General Inspection Require-
ments, without changes to the proposed text as published in the
May 19, 2000, issue of the Texas Register (25 TexReg 4497)
and will not be republished.

The justification for the sections will be more efficient adminis-
tration of the Motor Vehicle Inspection Program.

The amendment to §23.26 deletes subsection (b)(2) because
inspection stations are now allowed to inspect large vehicles
such as motor homes outside the inspection lane/building. The
amendment to §23.27 adds language to subsection (j) which re-
quires government vehicles in emission counties to be inspected.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work and Texas Transportation Code, §548.002,
which authorizes the department to adopt rules to administer and
enforce the chapter on Compulsory Inspection of Vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 3, 2000.
TRD-200005426

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: August 23, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER D. VEHICLE INSPECTION
RECORDS

37 TAC §23.51

The Texas Department of Public Safety adopts an amendment
to 823.51, concerning Vehicle Inspection Records, without
changes to the proposed text as published in the May 19, 2000,
issue of the Texas Register (25 TexReg 4498) and will not be
republished.

The justification for the section will be more efficient administra-
tion of the Motor Vehicle Inspection Program and the deterrence
of theft.

The amendment adds out of state identification certificates
(VI-30-A forms) to the list of items which will be kept locked at
all times. These VI-30-A forms are used to register vehicles and
are a government document. Theft of forms would enhance a
thief's chance at registering a stolen vehicle. Therefore, these
should be kept locked just as the inspection certificates and
number inserts are kept locked.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work and Texas Transportation Code, §548.002,
which authorizes the department to adopt rules to administer
and enforce the chapter on Compulsory Inspection of Vehicles.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 3, 2000.

TRD-200005427

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: August 23, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 424-2135

¢ ¢ ¢

CHAPTER 25. SAFETY RESPONSIBILITY
REGULATIONS
37 TAC §8825.19-25.21

The Texas Department of Public Safety adopts amendments to
§825.19-25.21, concerning Safety Responsibility Regulations,
without changes to the proposed text as published in the May
19, 2000, issue of the Texas Register (25 TexReg 4499) and will
not be republished.

The justification for the sections will be current and updated rules
and more efficient administration of Safety Responsibility Regu-
lations.

The amendments are necessary to correct outdated statutory
references, and to ensure that individuals are fully informed re-
garding the types of financial responsibility that the department
accepts for driver’s license road tests, traffic enforcement con-
tacts and during accident investigations.

No comments were received regarding adoption of the amend-
ments.
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The amendments are adopted pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules, considered necessary for carrying out the
department’s work, and Texas Transportation Code, §601.021,
which provides that the department shall administer and enforce
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 3, 2000.

TRD-200005429

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Effective date: August 23, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 424-2135

¢ ¢ ¢

PART 11. TEXAS JUVENILE
PROBATION COMMISSION

CHAPTER 349. STANDARDS FOR CHILD
ABUSE AND NEGLECT INVESTIGATIONS IN
SECURE JUVENILE FACILITIES
SUBCHAPTER A. INTAKE, INVESTIGATION,
AND ASSESSMENT

37 TAC §349.118

The Texas Juvenile Probation Commission adopts amended
§349.118 concerning administrative review of investigation
findings in cases of child abuse and/or neglect in secure juvenile
facilities. Section 349.118 is adopted without changes to the
proposed text as published in the March 17, 2000, issue (25
TexReg 2320) and will not be republished.

TJPC adopts this rule in an effort to clarify the role of the Texas
Advisory Council on Juvenile Services in the investigation of
child abuse and neglect in secure juvenile facilities and to
authorize final appeals of disputed findings to the State Office
of Administrative Hearings (SOAH).

Public comment: Public comment was received by Dallas
County Juvenile Probation on the proposed language in include
"any policies referenced to by the designated perpetrator or
designated victim/perpetrator, or any policies deemed relevant
by the review committee."

Agency response: In the review process, the Committee is
responsible for reviewing the findings of the TIPC investigation.
Therefore, if the Designated Perpetrator has an issue with
TJPC'’s rules or policies, he/she should address those at the
time of the investigation. To wait until the review process would
be untimely. For example: When reviewing a case, an Appellate
Court cannot hear new evidence, they are limited to a review of
what occurred.

Public comment: Comment was received Smith County Juvenile
Probation that the three member review committee referenced

in the proposed language allows for more outside review and a
reduction of local control and autonomy for each department.

Agency response: The Review Committee would be assigned
the task of reviewing the findings of the investigation done by
TJPC, not the local investigation. Therefore, the review of TIPC
investigations should not fall under local control or review on the
local level.

These standards are adopted under §141.042 of the Texas Hu-
man Resource Code, which provides the Texas Juvenile Pro-
bation Commission with the authority to adopt reasonable rules
which provide minimum standards for juvenile boards.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 2, 2000.

TRD-200005399

Lisa Capers

Deputy Executive Director & General Counsel
Texas Juvenile Probation Commission

Effective date: August 22, 2000

Proposal publication date: March 17, 2000

For further information, please call: (512) 424-6710

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 54. FAMILY VIOLENCE PROGRAM

The Texas Department of Human Services (DHS) adopts the
repeal of 854.410 and §54.526 without changes to the proposed
text as published in the February 25, 2000, issue of the Texas
Register (25 TexReg 1566). Amendments to 88§54.101, 54.204,
54.406, 54.521, 54.703, and 54.804, and new 8§854.1001,
54.1005, 54.1101, 54.1207, 54.1302,54.140, 54.1403, 54.1404,
and 54.1501 - 54.1503, are adopted with changes to the pro-
posed text. Amendments to §854.203, 54.205, 54.306, 54.308,
54.310 - 54.312, 54.402, 54.405, 54.407, 54.409, 54.414,
54.502, 54.504, 54.505, 54.507, 54.519, 54.606, 54.7086,
54.707, 54.709, 54.710, 54.713, 54.718, 54.801, 54.806, and
54.808 - 54.811; new subchapters I, J, K, L, M, N, and O;
and new §854.410, 54.526, 54.527, 54.901 - 54.904, 54.1002
- 54,1004, 54.1006 - 54.1008, 54.1102 - 54.1114, 54.1201 -
54.1206, 54.1301, 54.1303, 54.1402, and 54.1405 - 54.1414,
are adopted without changes to the proposed text and will not
be republished.

At the request of the department the Texas Council on Family
Violence convened a rules workgroup made up of advocates
from across the state. Additionally, comments on the existing
rules were solicited from all shelter center contractors. The work-
group met several times and recommended revisions to the de-
partment rules that clarify program, fiscal, and administrative re-
quirements. The department utilized the recommendations in
developing the amendments and one new rule. The new rule
will function by ensuring that employees of shelter centers who
are victims of domestic violence are offered assistance by their
employer as they take steps to live free from violence.
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The amendments and new sections will function by ensuring that
employees who are victims of domestic violence are offered as-
sistance by their employer as they take steps to live free from
violence.

The Texas Council on Family Violence (TCFV) has suggested
two rule changes that were communicated to DHS through TCFV
committee reports. The department received comments from
Aid to Victims of Domestic Abuse, National Training Center on
Domestic and Sexual Violence, and The Women’s Advocacy
Project, Inc., regarding the proposed rules for special nonresi-
dential projects. DHS reviewed 24 comments and as a result
has revised 15 of the rules. A summary of the comments along
with DHS’s responses follows:

Shelter Centers

Comment: One committee comment recommended revising
the following service definitions that are included in §54.101:
counseling services, education arrangements for children,
emergency medical care, emergency transportation, legal
assistance, referral system to existing community services, and
training and employment information.

Response: The definitions have been revised as recommended.
The department believes the revisions will clarify services to be
provided.

Comment: One comment recommended revising §54.521 as fol-
lows:

Confidentiality of Staff Records. Shelter Center must have writ-
ten policies regarding:

(1) personnel information; and

(2) responses to requests made pursuant to the Texas Public
Information Act.

Response: This rule has been revised as recommended.
Special Nonresidential Projects

Comment: There was a general comment concerning the intro-
ductory statement that there is no adverse effect on businesses
because changes only affect nonprofit family violence organiza-
tions. There were three comments that the statement indicates
that only current family violence contractors would be affected.

Response: The language should read: "There will be no adverse
economic effect on large, small or micro businesses." It is our
intention to include any eligible nonprofit organization providing
family violence services and not to exclude new contractors.

Comments concerning 854.101(15): There were three com-
ments that the definition of victim of family violence should be
expanded or mirror the Family Code definition. The commenters
explained that the current definition does not include victims of
violence in dating relationships who have never lived together,
violence between former household members, or violence be-
tween those who have never lived together but have a biological
child together.

Response: This rule has not been revised. This rule reflects
the definition of victim of family violence stated in Chapter 51
Human Resource Code, the statute that governs the DHS Family
Violence Program. It would therefore be inappropriate for DHS to
broaden the definition to include persons outside the household.

Comment concerning §54.101(15): One comment to asked why
sexual abuse is differentiated from previously mentioned physi-
cal force and how "might also include" will be interpreted.

Response: Sexual abuse is differentiated because physical force
may not be interpreted to include sexual abuse. The department
believes those who are sexually/emotionally abused by batterers
should be eligible for services; thus the sentence was added for
clarification. DHS agrees that the language in the last sentence
is unclear and is revising the last sentence of the rule to reflect
this comment.

Comments concerning 854.1001(a): There were three com-
ments that nonresidential special projects should not be
mandated to have involvement or collaboration with the justice
system, particularly if not relevant to the project or if it might dis-
courage certain groups of people from participating in services.

Response: This rule has been revised to make it clear that col-
laboration with the justice system is not mandated; however, it is
important that family violence contractors know how and when
to contact law enforcement for safety purposes. Community re-
sources will be further discussed in a management recommen-
dation.

Comment concerning 854.1001(b): One comment asked why
board minutes are required and whether information which is un-
related to the project must be included in board minutes.

Response: This rule has not been revised. Board minutes are
relevant to demonstrate board accountability and the fulfillment
of roles and responsibilities, and to document the existence of
the corporation. It is important to note that the Texas Nonprofit
Corporation Act requires corporations to keep minutes of the pro-
ceedings of their members and board of directors and commit-
tees having any authority of the board of directors (Tex.Civ.Stat.
Art. 1396-2.23). DHS does not require a particular format for
these minutes.

Comment concerning §54.1001(c): One comment asked that
DHS define "on-site".

Response: This rule has not been revised. "On-site" means that
the records are kept in the contractor’s facilities. This is usually
an administrative office or direct service facility.

Comment concerning §54.1005(d): One comment asked if it is
necessary for DHS to have access to the organization’s operat-
ing policies and procedures, personnel manual and files, and if
the rule applies only to documents directly related to the special
nonresidential project. The commenter suggested that this re-
quirement may be cumbersome for small organizations.

Response: DHS requires access to the contractor’s operating
policies and procedures in order to ensure agency accountability
and appropriate services for victims. These documents may also
be used to monitor the contractor’'s performance. The rule has
been revised to clarify that it applies only to documents related
to the nonresidential special project.

Comment concerning 854.1005(e): One comment asked why
it is necessary for the contractor to maintain a DHS Family Vio-
lence Special Nonresidential Project Manual and where the man-
ual should be kept if services are being provided in a non-tradi-
tional social service setting.

Response: Maintenance of the DHS manual is necessary to en-
sure that staff has access to the minimum standards under which
the funding was awarded. The manual should be kept in the
direct service facility where services are performed. If a direct
service facility is not available, the manual should be kept in the
contractor’'s administrative office and be accessible to all staff
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funded under the DHS Special Nonresidential Project. The lan-
guage is revised to reflect this comment.

Comment concerning 854.1101(f): One comment stated that
getting a fidelity bond may be difficult for a small organization
and that redlining of service providers by insurers is common in
some communities. The commenter suggested that since the
contracts for special nonresidential projects are relatively small
and are cost reimbursement contracts this requirement may not
be necessary.

Response: This rule has been revised to reflect this comment.
DHS believes that the points outlined above are legitimate and
as a result 854.1101(f) has been deleted.

Comment concerning §54.1206: One comment stated that the
initial training requirements are not appropriate and may be cum-
bersome for small organizations.

Response: This rule has not been revised. The initial training re-
quirement applies only to positions funded by DHS and assures
minimal training for each funded staff position. DHS believes
the initial training requirements are appropriate and that they en-
sure/document minimal training for each funded staff position. It
is important to clarify that this applies only to positions funded by
DHS and that the format and length of the training are left to the
discretion of each contractor.

Comment concerning §54.1207: One comment stated that the
record retention requirements are not reasonable. The com-
menter asked if this rule applies to contract workers and staff
files not directly related to the project.

Response: This rule has been revised to clarify that record re-
tention requirements apply only to DHS funded positions.

It should also be noted that the federal OMB curricular A-110
Subpart C.53 requires that all records pertinent to an award shall
be retained for a period of three years from the date of submis-
sion of the final expenditure report.

Comments concerning §54.1301(c): There were two comments
that the proposed rule uses the language "If face-to-face ser-
vices are offered" and that this language is contradictory to the
requirement of providing core services.

Response: This rule has not been revised. The core services
specified in §54.1501 must be available to eligible clients but
are not mandated to be provided by the contractor for all clients;
therefore the core services do not necessarily require face-to-
face direct services. For example, if an organization is funded
to conduct community presentations on domestic violence, it will
not be required to provide core services to all audience mem-
bers; however, if an audience member discloses domestic vio-
lence and requests the core services, the organization must pro-
vide those services to that individual.

Comments concerning 854.1302(a): There were three com-
ments that this rule assumes the contractor is providing family
violence services only. The commenter asked how this rule
applies to an organization that serves other types of clients
(which might include batterers) in addition to family violence
clients.

Response: DHS agrees that safety and security procedures
should be specific to each contractor since the contractor may
serve non-family violence clients. The rule has been revised to
reflect this comment.

Other language contained in the original proposed rule will be-
come a management recommendation.

Comment concerning §54.1302 and §54.1303: One comment
was that reference is made to children’s services yet the defini-
tion of family violence victim does not include children.

Response: This rule has not been revised. The DHS defini-
tion is based on Chapter 51 Human Resources Code which in-
cludes an individual who resides in the same household. Minors
may be served independently of the adult victim, as described in
§54.1402.

Comment concerning §54.1402: There was one comment that
the rule refers to victims of family violence as defined in the DHS
Family Violence Special Nonresidential Project Manual and goes
on to describe services to minors, yet minors are not a part of
the definition of family violence victim.

Response: This rule has not been revised. The DHS defini-
tion is based on Chapter 51 Human Resources Code which in-
cludes an individual who resides in the same household. Minors
may be served independently of the adult victim, as described in
§54.1402.

Comments concerning §54.1403: Two comments stated that the
rule does not account for the fact that some persons receiving
services are not considered formal clients. The commenters
offered examples including clients served through school pro-
grams and women'’s meetings, etc. at which an intake form may
not be completed.

Response: There may be projects related to group settings in
which eligibility procedures may not apply. Therefore, depend-
ing on the type of project, DHS, with input from the contractor,
will determine client eligibility procedures. The rule language is
revised to reflect this comment.

Comments concerning §54.1403: There were three comments
that subsection (a)(2) refers to the requirements as defined in the
plan of operation if serving a specific underserved community,
but (b)(1) is contradictory because it states "without regard to
income." The commenter explains that this rule would preclude
serving low-income people or welfare recipients.

Response: This rule has been revised. It is important to note
that the federal Family Violence Prevention and Services Act un-
der which these services are funded mandates that no income
eligibility standard will be imposed on individuals receiving assis-
tance or services supported with funds appropriated to carry out
the Act (42 USCA 10402(d)). Subsection (a)(2) will be deleted
to remove language that might be interpreted as contradictory.
Remaining subsections of the rule (b) - (e) will be adopted as
proposed.

Comments concerning §854.1404 - 1414: There were three
comments that these rules do not take different methods of
service delivery into account but assume that formal, ongoing
counseling services will be delivered by each special nonresi-
dential project contractor.

Response: One rule in this section has been revised to clarify
that the rule applies only to face-to-face services. The intent of
these rules is not to mandate formal counseling services for each
client, but to ensure confidentiality for all clients served. It is im-
portant to note that the Family Violence Prevention and Services
Act requires DHS to provide a copy of the procedures devel-
oped and implemented that assure the confidentiality of records
pertaining to any individual provided family violence prevention
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or treatment services by any program assisted under the Act.
854.1404(b) and (c) are revised to reflect these comments.

Comment concerning §54.1410: One comment was that
releases of information should not have ending dates. The com-
menter cites examples when this could cause problems, such
as if staff is waiting on return phone calls and the release period
ends or the client terminates services earlier than expected and
the release is still active. The commenter suggested having no
end date but giving the client the option to rescind the release
at any time.

Response: The proposed rule will not be revised. DHS believes
that it is not feasible to ask clients to be responsible for rescinding
releases, and it could be dangerous for clients to have a release
without an ending date. In order to ensure that the client’s confi-
dentiality is adequately protected, DHS believes that an ending
date is necessary.

Comments concerning §54.1501(10): There were three com-
ments that special nonresidential projects should not be man-
dated to provide core services. Commenters indicated the re-
quirement of core services is cumbersome, makes the project
comprehensive rather than specialized, may be costly, and does
not allow for innovation and diversity of services.

Regarding subsection (b), one commenter suggested that the
answering machine requirement is not reasonable.

Response: While DHS does not intend to limit specialization or
innovation of services, DHS believes certain core services are
needed to promote safety for family violence victims regardless
of the type of special project. It is important to note that require-
ments regarding information may be met through brochures or
other written materials. DHS has funded over 50 of these types
of projects since 1997 and has not previously received feedback
from contractors or potential contractors indicating that the core
services were unreasonable.

Core services are required to be available at the request of a
client; however, it is not mandated that the contractor provide
each of these services for each client. This rule has been revised
to explain that the access to a 24 hour hotline may be provided
directly or through a formal written agreement with a DHS-ap-
proved entity.

Comment concerning §54.1501(c): One comment was that this
rule may not be realistic for contractors if the staff/volunteer
works only at specified times or if the family violence project is a
relatively small part of the staff’s or volunteer’s responsibilities.

Response: As a result of the deletion of subsection (b), this rule
is changed to 854.1501(b), however the rule language has not
been revised. It is important to note that DHS is not mandating
direct access when the staff or volunteer is away from the office.
There should be a designated system in place for leaving mes-
sages during regular business hours if the staff or volunteer is
not available. This clarification will be explained through a man-
agement recommendation.

Comment concerning §54.1501(d)(1): One comment requested
that DHS explain the phrase, "Callers have access to immediate
intervention 24 hours a day." The commenter suggested that this
is not reasonable and limits which contractors can apply for the
funding.

Response: As a result of the deletion of subsection (b), this rule
is changed to §54.1501(c). The rule has been revised to reflect
this comment.

Comments concerning 854.1502: Three comments stated that
it is unreasonable to mandate this type of orientation, especially
if the contractor only meets with a client once or twice. Com-
menters also suggested that an orientation of this detail may be
confusing and intimidating for some clients.

Response: DHS believes that this information is necessary to
protect the basic rights of clients. Contractors have sole discre-
tion regarding the length and format (verbal or written) of the ori-
entation. The rule has been revised to clarify that it applies only
to contractors providing face-to-face direct services.

Comment concerning 854.1503: One comment indicated that
termination procedures are not necessary. The commenter ex-
plained that if a client wants to terminate services, he/she will do
so and that the proposed rule presumes ongoing services.

Response: This rule has been revised to clarify that it applies to
ongoing services.

In addition, the department has initiated minor editorial changes
to the text of §54.204(1)(O) by deleting the period and adding
a semicolon and the word "and"; to §54.406 by changing "Ti-
tle 51, Chapter 2" to read "Title 2, Chapter 51"; to §54.703(b) by
changing "with DPRS" to read "with TDPRS"; to §54.703(c)(1) by
adding a comma after "Title 2"; to §54.804(c)(3)(E) by adding the
word "and"; to 854.1001(a) by changing "effectively the deliver"
toread "effectively deliver the"; and to §54.1206(a)(11) by chang-
ing "Family Violence Special Nonresidential Projects Manual"to
read "Family Violence Special Nonresidential Project Provider
Manual.” These changes are incorporated to clarify and improve
the accuracy of the sections.

SUBCHAPTER A. DEFINITIONS
40 TAC 854.101

The amendments are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The amendments implement the Human Resources Code,
Chapter 51.

854.101. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Civiljustice system--A network of courts and legal pro-
cesses that enforce, redress, or protect private rights.

(2) Community education--Heightening public awareness
about family violence and the availability of services for victims of
family violence.

(3) Cooperation with criminal justice officials--Making ef-
forts on behalf of victims of family violence to:

(A) establish ongoing working relationships with
the local criminal justice system, including but not limited to law
enforcement, prosecutors, the courts, probation, and parole; and

(B) educate the local criminal justice system about fam-
ily violence and the need for policies that ensure safety for victims of
family violence and hold batterers accountable.

(4) Counseling services--Face-to-face intervention ser-
vices for a resident or nonresident child/adult that provide safety
planning, understanding and support, advocacy, case management,
information and education, and resource assistance to victims of
family violence.
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(5) Criminal justice system--a network of court and legal that adult, or who resides in the same household with that adult; or an
processes that deal with penal law and its enforcement; an offensadividual, other than an individual using physical force or the threat
against the state. of physical force, who resides in the same household with a victim of
family violence as defined above. Victims of family violence may also

(6) Crisis call hotline—-A telephone number that is rs1ave been subjected to sexual and/or emotional abuse by their batterers.

answered by trained shelter center volunteer(s), staff, or Texa
Department of Human Services-approved services contractors who (16) \olunteer recruitment and training program--A
provide immediate intervention through safety planning (assess foprocess for soliciting a diverse group of persons from the community
danger); understanding and support; and information, education, arehd providing them with information about family violence and
referrals to victims of family violence twenty-four hours a day, every services for victims of family violence through a structured orientation
day of the year. in order to work as non-paid staff.

(7) Education arrangements for children--Services that re-This agency hereby certifies that the adoption has been reviewed
sult in a resident or nonresident child being in compliance with theby legal counsel and found to be a valid exercise of the agency’s
compulsory attendance requirements found in the education code. Elegal authority.
amples include providing clothing or supplies for school and conferring
with school teachers or administrators. It does not include transportdiled with the Office of the Secretary of State on August 7, 2000.

tion. TRD-200005469

(8) Emergency medical care--Face-to-face assistance in rePaul Leche
sponding to any urgent medical situation for the adult/child residentseneral Counsel, Legal Services
or nonresidents accessing shelter center services. Texas Department of Human Services

(9) Emergency transportation--Arranging transportation ~Effective date: August 27, 2000
Proposal publication date: February 25, 2000
For further information, please call: (512) 438-3765

(B) from a safe place to the shelter for persons being ¢ ¢ ¢

considered for acceptance as residents of the shelter and who are

cated within the shelter’s service area. IS-UBCHAPTER B. BOARD OF DIRECTORS
(10) Family violence special nonresidential project--A pro- 40 TAC 8854.203 - 54.205

gram that is established by a public or private nonprofit organizatiormrhe amendments are adopted under the Human Resources

and provides at least one specialized family violence service as wettode, Title 2, Chapter 51, which provides the department with

as all required core services as described in the BBi8ily Violence  the authority to administer family violence programs.

Special Nonresidential Project Provider Manu8kervice Delivery sec-
tion.

(A) toandfrom emergency medical facilities for shelter
residents and nonresidents, and/or

The amendments implement the Human Resources Code,

Chapter 51.
(11) Legal assistance--Providing services directly to the . .
client that include assisting adult/child residents or nonresidents ig24-204.  Orientation. ]
safety planning, identifying individual legal needs; legal rights andNéw board members must:

options; and providing support and accompaniment in their pursuit of (1) be provided a board handbook which will include at a
those options. minimum:
(12) Referral system to existing community services--Pro- (A) board member job description;

viding information and referring adult/child residents or nonresidents . . o
to existing community resources, including but not limited to medical (B) current list of poard members with mailing ad-
care, legal assistance, Department of Protective and Regulatory S&l€sses and telephone numbers;

vices, resource assistance, public assistance, counseling and treatment (C) agency mission statement;
services, children’s services, and other appropriate family violence ser- .
vices. (D) agency bylaws and a copy of the letter granting

501(c) (3) status;
(13) Training and employment information--Providing in-

formation and referrals to adult/child residents or nonresidents about (E) committee list with assignments of all board mem-
employment training and employment opportunities, either directly o€rs and staff
through formal arrangements with other agencies. (F) committee descriptions;

(14) Twenty-four-hour-a-day shelter--A shelter that pro- (G) policies of the agency:;
vides access, admittance, and temporary emergency shelter residence L
for victims of family violence twenty-four hours a day, every day of (H) organizational chart;
the year in a facility exclusively serving victims of family violence; () agency history;
a series of safe homes; or a designated section of another kind of

emergency shelter. Motels may be used for overflow or in outlying (3) program services list;

counties but must not be used exclusively in place of one of the three (K) current budget, including funding sources and sub-
types of shelters. contractors;
(15)  Victim of family violence--An adult who is subjected (L) brief description of contract provisions with attor-

to physical force or the threat of physical force by anotherwho is relategheys, auditors, or other professionals;

by affinity or consanguinity to that adult, who is a former spouse of . . Lo
y y gainiy P (M) basic information about family violence;
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(N) brief history of the Texas battered women’s move- center provides services other than those mandated in the Human Re-

ment; and

sources Code, Title 2, Chapter 51.

(O) brief summary of Texas laws that address family This agency hereby certifies that the adoption has been reviewed

violence issues; and

(2) have access to a copy of the Texas Non-Profit Corpora

tion Act; and

by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

(3) have access to a copy of the Texas Department of Husrp 590005472

man Services Family Violence Program Provider Manual.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005470

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER C. CONTRACT STANDARDS
40 TAC §854.306, 54.308, 54.310 - 54.312

The amendments are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The amendments implement the Human Resources Code,
Chapter 51.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005471

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER D. FISCAL MANAGEMENT
40 TAC 8§854.402, 54.405 - 54.407, 54.409, 54.410, 54.414

The amendments and new section are adopted under the Hu-
man Resources Code, Title 2, Chapter 51, which provides the
department with the authority to administer family violence pro-
grams.

The amendments and new section implement the Human Re-
sources Code, Chapter 51.

854.406. General Management and Overhead Costs.

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢
40 TAC 854.410

The repeal is adopted under the Human Resources Code, Title
2, Chapter 51, which provides the department with the authority
to administer family violence programs.

The repeal implements the Human Resources Code, Chapter
51.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005473

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER E. SHELTER PERSONNEL

40 TAC §854.502, 54.504, 54.505, 54.507, 54.519, 54.521,
54.526, 54.527

The amendments and new sections are adopted under the Hu-
man Resources Code, Title 2, Chapter 51, which provides the
department with the authority to administer family violence pro-
grams.

The amendments and new sections implement the Human Re-
sources Code, Chapter 51.

§54.521.
Shelter centers must have written policies regarding:

Confidentiality of Staff Records.

(1) personnel information; and

(2) responses torequests made pursuantto the Texas Public
Information Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

General management and overhead costs such as salaries, rent, and
electricity, must be allocated between funding sources if the sheltefFiled with the Office of the Secretary of State on August 7, 2000.
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TRD-200005474

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢
40 TAC 854.526

The repeal is adopted under the Human Resources Code, Title
2, Chapter 51, which provides the department with the authority
to administer family violence programs.

The repeal implements the Human Resources Code, Chapter
51.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.
TRD-200005475

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTERF. FACILITY SAFETY AND
HEALTH

40 TAC 854.606

The amendment is adopted under the Human Resources Code,
Title 2, Chapter 51, which provides the department with the au-
thority to administer family violence programs.

The amendment implements the Human Resources Code,
Chapter 51.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.
TRD-200005476

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢
SUBCHAPTER G. PROGRAM ADMINISTRA-
TION

40 TAC §854.703, 54.706, 54.707, 54.709, 54.710, 54.713,
54,718

The amendments are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The amendments implement the Human Resources Code,
Chapter 51.

854.703. Client Eligibility and Minors.

(@) Shelter centers that are not licensed to provide residen-
tial child care must not provide 24-hour-a-day shelter to a person less
than 18 years old unless that person is accompanied by a parent, legal
guardian, is legally emancipated, or is a minor mother.

(b) The Texas Department of Protective and Regulatory Ser-
vices (TDPRS) child care licensing. Shelter centers providing services
to children and under the jurisdiction of the child care licensing regu-
lations must have written policies and procedures ensuring compliance
with TDPRS child care licensing rules and regulations.

(c) Services to minors when parent is not receiving services.
Shelter centers providing nonresidential services to minors when the
parent is not receiving services must ensure the

(1) minor self discloses that he/she resides in the same
household with a victim of family violence as defined in the Human
Resources Code (HRC), Title 2, Chapter 51; and

(2) shelter center has parental consent to provide the minor
with nonresidential services; or

(3) shelter center complies with the Texas Family Code,
Chapter 32.004, if parental consent is not obtained.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005477

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER H. SERVICE DELIVERY
40 TAC §854.801, 54.804, 54.806, 54.808 - 54.811

The amendments are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The amendments implement the Human Resources Code,
Chapter 51.

854.804. Initial Delivery of Direct Services.
(@) Initial delivery of adult resident direct services. Shelter
centers must:

(1) ensure and document that new adult residents have
face-to-face contact with a staff person within 16 hours of the
resident’s admission.

(2) have written procedures ensuring that each adult resi-
dent is provided an orientation within 16 hours of the resident’s arrival
about shelter center services. The orientation must be documented and
include but not be limited to:
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(A) explanation of services available;

(B) cooperative living agreement, an agreement be-

tween the shelter and the residents promoting health, safety, and dal
shelter operations;

©
©)
(E)
F
©)
(H)

length of stay;

termination policy;
residents’ rights;
nondiscrimination statement;
grievance procedures;

safety and security procedures, including medica-
tion;

() confidentiality and limits of confidentiality, and
(J) waivers of liability.

(b) Initial delivery of adult nonresident direct services. Shelter

TRD-200005478

Paul Leche

@eneral Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER|. BOARD OF DIRECTORS
40 TAC §854.901 - 54.904

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The new sections implement the Human Resources Code,
Chapter 51.

centers must have written procedures ensuring that each adult nonreghis agency hereby certifies that the adoption has been reviewed

ident is provided an orientation. The orientation must be documente
and include but not be limited to:

@)
@)
®)
4)
®)
(6)
@)
®)

(c) Initial delivery of children’s direct services and designating
an advocate. Shelter centers must

explanation of services available;

termination policy;

nonresidents’ rights;

nondiscrimination statement;

grievance procedures;

safety and security procedures;
confidentiality and limits of confidentiality; and
waivers of liability.

Hy legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.
TRD-200005479

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER J. CONTRACT AND FISCAL
STANDARDS

(1) have written procedures ensuring that new child resi-

dents and/or parent residents will have face-to-face contact with th
designated children’s staff. This service must be documented;

(2) designate at least one staff person, either paid or volun
teer, to act as a children’s advocate;

40 TAC §854.1001 - 54.1008

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

(3) document in writing that the designated staff acting asThe new sections implement the Human Resources Code,

children’s advocate has the following:

(A) knowledge of child development, parenting skills,
and dynamics of family relationships;

(B) sensitivity to the needs of children;

(C) ability to respond in a constructive, supportive man-
ner to the resident parent and child in crisis;

(D) ability to plan and implement activities for children;
and

(E) knowledge of the local network of children’s ser-
vices; and

(4) have services available that are specific to meet th
needs of children.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

e

Chapter 51.

§54.1001. Eligibility to Contract.

(@) To be eligible to apply for a contract, the applicant must be
a public or private nonprofit organization. Funds will be awarded to
organizations which best demonstrate the ability to effectively deliver
the services outlined in the Request for Proposal published ifetkees
Registeland agree to comply with the criteria established infhmily
Violence Special Nonresidential Project Provider Manughe appli-
cant will be required to demonstrate that services provided will meet
a previously unmet need in the community. The special nonresidential
project contractor must also demonstrate a system of referring victims
of family violence, when appropriate, to at least one family violence
shelter center. The special nonresidential project must provide DHS
Wwith evidence of ability to effectively utilize funds and community re-
sources.

(b) The special nonresidential project contractor must main-
tain and provide to the Texas Department of Human Services, as re-
quested, the following documentation:

(1) articles of incorporation;
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(2) by-laws; (2) there are written procedures for the distribution and
training of staff on manual revisions, policy interpretations, and the
special nonresidential project contractor's operating policies and
(4) board minutes; procedures.

(3) tax exemption certification;

(5) fiscal audits or financial statements; This agency hereby certifies that the adoption has been reviewed

(6) informational materials; by legal counsel and found to be a valid exercise of the agency’s
' legal authority.

(7) case records, if applicable; and

Filed with the Office of the Secretary of State on August 7, 2000.

. e . . TRD-200005480
(c) The documentation specified in subsection (b) of this sec-
. S : . . - Paul Leche
tion must be maintained by the special nonresidential project contractor

in a readily accessible on-site location. General Counsel, Legal Services
’ Texas Department of Human Services
854.1005. Contractor's Records. Effective date: August 27, 2000

(a) Contractors must allow the Texas Department of HumarProposal publication date: February 25, 2000
Services (DHS) and all appropriate federal and state agencies or theipr further information, please call: (512) 438-3765
representatives to inspect, monitor, or evaluate client records, books, . . .
and supporting documents pertaining to services provided. Contractors

and subcontractors must make documents available at reasonable timsﬂ BCHAPTER K. FISCAL MANAGEMENT
and for reasonable periods. )
(b) Contractors must keep financial and supporting doc-40 TAC §854.1101 - 54.1114

uments, statistical records, and any other records pertinent to thEhe new sections are adopted under the Human Resources
services for which a claim or cost report is submitted to DHS orCode, Title 2, Chapter 51, which provides the department with
its agent. The records and documents must be kept for a minimurthe authority to administer family violence programs.

of three years and 90 days after the end of the contract period. LT.
any litigation, claims, or audit involving these records begins before
the three-year period expires, the contractor must keep the recor
and documents for not less than three years and 90 days or until &64.1101. Accounting System Requirements.
litigation, claims, or audit findings are resolved.

(8) other relevant material.

he new sections implement the Human Resources Code,
Shapter 51.

o ) (@) Special nonresidential project contractors must maintain an
(c) Each contractor must maintain the following DHS contract accounting system which records revenues and expenditures using gen-
documents: erally accepted accounting principles.

(1) a copy of the contract including approved budget and (b) Each special nonresidential project contractor must have a
plan of operation; chart of accounts which lists all accounts by an assigned number.

(2) contract amendments, budget revisions, and other cor- (c) Accounting records include the general ledger and all sub-
respondence with DHS; sidiary ledgers. Supporting documentation for all revenues and expen-
ditures must be maintained for all expenditures charged to the Texas
Department of Human Services (DHS) contract. Supporting documen-
tation includes, but is not limited to:

(3) copies of all monthly billing and client service forms
and other DHS forms as required;

(4) copies of contractor’s audit reports and related corre- 1
spondence; and @)
(2) bank statements;

receipts or vouchers for revenues;

(5) copies of DHS’s monitoring and evaluation reports,
documentation of corrective actions, and related correspondence. (3) canceled checks;

(d) The special nonresidential project contractor must main- (4) deposit slips;

tain the following documentation in a readily accessible location: A
(5) approved invoices;

(1) the organization’s operating policies and procedures re-

lated to the nonresidential special project; (6) receipts;
(2) personnel manual and staff personnel files related to the (7) leases;
nonresidential special project; and (8) contracts;
(3) fiscal manual and accounting records that support DHS (9) time sheets;

expenditures. (10) inventory; and

(e) The special nonresidential project contractor must main-

tain at least one copy of the DH®&mily Violence Special Nonresiden- (11) cost allocation worksheets.

tial Project Provider Manualkat all separate locations where services (d) Financial records must identify all funding sources and ex-
are performed or administered. Contractors must ensure that: penditures by separate fund type, for example, fund accounting.
(1) all staff and volunteers have access to the (Hd8iily (e) Special nonresidential project contractors must use a dou-
Violence Special Nonresidential Project Provider Manuaid ble entry accounting system. It can be cash, accrual, or modified ac-
crual.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005481

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER L. PERSONNEL
40 TAC §854.1201 - 54.1207

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The new sections implement the Human Resources Code,
Chapter 51.

§54.1207.

All personnel documents, for positions funded by DHS, hiring infor-

Record Retention.

mation including applications, and all supervisory notes involving per-

(b) Special nonresidential project facilities must have all exits
clearly marked with appropriate exit signs.

(c) Special nonresidential project contractors providing ser-
vices to children must:

(1) develop and endorse written nonviolent disciplinary
policies and procedures regarding child clients;

(2) comply with all applicable federal, state, and city reg-
ulations regarding smoking, including but not limited to the Pro-Chil-
dren Act of 1994 and the Health and Safety Code, Chapter 161;

(3) ensure the safety of children in special nonresidential
project facilities and maintain the safety of children if staff or volun-
teers take them on outings; and

(4) maintain afirstaid kit in its facilities which is accessible
to staff and volunteers.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005483

Paul Leche

General Counsel, Legal Services
Texas Department of Human Services
Effective date: August 27, 2000

sonnel decisions must be retained by the special nonresidential projegfoPosal publication date: February 25, 2000
contractor for three years and 90 days or until all litigation, claims, orFor further information, please call: (512) 438-3765

audit findings are resolved, whichever is longer. Documents of contract

¢ ¢ ¢

workers must also be in compliance with record retention requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 7, 2000.

TRD-200005482

Paul Leche

General Counsel, Legal Services

Texas Department of Human Services

Effective date: August 27, 2000

Proposal publication date: February 25, 2000

For further information, please call: (512) 438-3765

¢ ¢ ¢

SUBCHAPTER M. FACILITY SAFETY AND
HEALTH
40 TAC §854.1301 - 54.1303

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The new sections implement the Human Resources Code,
Chapter 51.

854.1302. Safety and Security.

(@) Special nonresidential project contractors must have writ-

SUBCHAPTER N. PROGRAM ADMINISTRA-
TION STANDARDS
40 TAC §854.1401 - 54.1414

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with
the authority to administer family violence programs.

The new sections implement the Human Resources Code,
Chapter 51.

§54.1401.

(@) Eligible persons are victims of family violence as defined
in the Family Violence Special Nonresidential Project Provider Man-
ual.

Client Eligibility State and Federal Laws.

(b) When determining client eligibility, special nonresidential
project contractors must have written policies and procedures ensuring
compliance with all federal and state laws including:

(1) Title VI of the Civil Rights Act of 1964 (Public Law
88-352);

(2) Section 504 of the Rehabilitation Act of 1973 (Public
Law 93-112);

(3) the Americans with Disabilities Act of 1990 (Public
Law 101-336); and

4)

(c) Special nonresidential project contractors must comply

the Age Discrimination Act.

ten policies and procedures to promote the safety and security of clien{gith all amendments to each, and all requirements imposed by the

and staff as appropriate for the parameters of the special project.

regulations issued pursuant to the acts listed in subsection (b) of this
section.
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(d) Special nonresidential project contractors must complyFiled with the Office of the Secretary of State on August 7, 2000.
with Chapter 73 of the Human Resources Code (relating to Civilkrp 500005484

Rights). Paul Leche

(e) Special nonresidential project contractors must complyGeneral Counsel, Legal Services
with the Texas Health and Safety Code, 85.113. Texas Department of Human Services
§54.1403. Client Eligibility Policies and Procedures. Effective date: August 27, 2000

. . . . . Proposal publication date: February 25, 2000
(@) . Spec!al nor_lr_es_l(_:lentlal prOJect_ contractors may be reqUIreq_.m further information, please call: (512) 438-3765
to have written client eligibility and screening procedures that are based

on an individual’s status as a victim of family violence. ¢ ¢ ¢

(b) Special nonresidential project contractors must have writ-§U BCHAPTER O. SERVICE DELIVERY

ten policies and procedures to ensure services to eligible victims o
family violence: 40 TAC 8§854.1501 - 54.1503

(1) without regard to income; and The new sections are adopted under the Human Resources
Code, Title 2, Chapter 51, which provides the department with

(2) whodo notcontribute, donate, or pay for these services,/ authority to administer family violence programs.

(c) When determining client eligibility, special nonresidential The new sections implement the Human Resources Code
project contractors must not discriminate based on genderand/orsex%hapter 51 P ’

orientation.
(d) Special nonresidential project contractors must have writ-§54'1501' Required Core Services.

ten procedures for access and delivery of services to non-Englishspeak-  (a) Family violence special nonresidential project contractors
ing persons and make every reasonable effort to serve non-Englisit a minimum must offer and be able to provide the following services
speaking persons. to eligible family violence clients:

(e) Special nonresidential project contractors must have writ- (1) safety planning, including ongoing assessment of risk
ten policies outlining behaviors that preclude otherwise eligible indi-of violence and development of strategies to enhance safety, and ap-

viduals from receiving special nonresidential project contractor serpropriate family violence information regarding hotlines;

vices. . . . .
(2) information about the person’s legal rights and options

854.1404. Confidentiality Policy and Procedures. and referral to legal resources;

(@) Special nonresidential project contractors must have a writ- (3) information about the dynamics of family violence;
ten confidentiality policy which demonstrates that services will be de-

) : : ) g h (4) information about and referral to existing community
livered in a manner that ensures client confidentiality regarding records including b limited dical leqal .
and information. resources, including but not limited to medical care, legal assistance,

Texas Department of Protective and Regulatory Services, public assis-
(b) Ifface-to-face direct services are provided, special nonrestance, counseling and treatment services, children’s services, and other
idential project contractors must fully inform clients in writing what appropriate family violence services. Special nonresidential project
information is recorded, why, and the methods of collection. contractors must maintain and make readily accessible to staff and vol-
unteers a current printed referral list including telephone numbers of
existing community resources for each county where services are pro-
vided; and

(c) If face-to-face direct services are provided, adult clients
must be advised in writing of at least the following:
(1) theirrightto see their records; (5) understanding and support of victims including active
(2) the special nonresidential project contractor’s policy listening, addressing the needs identified by the individual, problem
and practices on confidentiality; solving, and recognition that the victim is responsible for his/her own

(3) the current status of confidentiality laws in Texas such"fe decisions and the batterer is responsible for the violent behavior.

as privileged communications and mandatory reporting for child, elder, (b) Family violence special nonresidential project contractors
and disabled abuse; must provide telephone access to family violence staff or volunteers

(4) what information is required to be reported and why, during regular business hours.

such as duty to warn and child abuse; (c) If hotline services are offered and funded by DHS, family
violence special nonresidential project contractors must have written

(5) the special nonresidential project contractor’'s policy procedures assuring that:

for responding to court orders;
(1) callers have access to a hotline 24 hours a day every day

of the year. This service must be provided directly or may be provided

through a formal written agreement with a DHS-approved entity.

(6) the special nonresidential project contractor’'s policy
for release of information;

(7) - when the records will be decoded or destroyed; and (2) special nonresidential project contractors have written
(8) what information will remain in the file once a client procedures to assess the victim’s safety.

terminates services. . . . . .
(3) if special nonresidential project contractors have an ar-

This agency hereby certifies that the adoption has been reviewed rangement with a DHS-approved contract service, they have a written
by legal counsel and found to be a valid exercise of the agency’s policy that addresses how the special nonresidential project will pro-
legal authority. vide immediate access to 24-hour-a-day hotline crisis intervention.
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(4) the hotline is answered 24 hours a day, every day of the (1) wvoluntary and involuntary termination of services; and
year, by an individual trained in crisis intervention or who has imme-
diate access to someone who has had this training. Blocks must be
provided on agency numbers for outgoing calls to clients. (b) Clients must be informed in writing of their right to appeal
a termination of services. Notice to the client must be provided and a
fair hearing conducted according to the Texas Department of Human
Services (DHS) rules for fair hearings as specified in Chapter 79 of this
title (relating to Legal Services).

(6) special nonresidential project contractors have a mini-
mum of two telephone lines.

(2) appealing terminations.

(5) the hotline number is listed in all local telephone books
and widely distributed or available from local telephone information
services within the special nonresidential project’s service area.

(c) Special nonresidential project contractors must have writ-
ten policies outlining behaviors for which services can be terminated.

(7) special nonresidential project contractors do not use afmhreatening or inappropriate behaviors must be non-gender specific
answering machine to answer their hotline. and must apply equally to all nonresidents.

(8) special nonresidential project contractors have written (d) For clients for whom services were previously terminated
procedures ensuring that collect calls from victims of family violenceand who are requesting services, nonresidential centers must have writ-
are accepted, and that there are no blocks on anonymous incomirgn procedures that take the victim’s safety into consideration.

calls. This agency hereby certifies that the adoption has been reviewed

(9) all hotline calls and any related documentation is keptby legal counsel and found to be a valid exercise of the agency’s
confidential. legal authority.

. (10) if _the hotline is useq to screen for eligibility for ser- Filed with the Office of the Secretary of State on August 7, 2000.
vices, the screening process complies with all state and federal laws.

TRD-200005485
Paul Leche

General Counsel, Legal Services
(12) special nonresidenti_al project_contractors have writtenrexas Department of Human Services
procedures to respond to non-English speaking persons. Effective date: August 27, 2000

(11) hearing-impaired victims of family violence have
equal access to the crisis call hotline.

(13) if violent family members call the crisis call hotline, Proposal publication date: February 25, 2000
special nonresidential project contractors offer appropriate informatioffor further information, please call: (512) 438-3765
and referral to battering intervention services. . . .

(14) special nonresidential project contractors utilizing

caller ID or any other technology that establishes a record of calls oPART 12. TEXAS BOARD OF

the crisis call hotline develop written policies and procedures which: OCCUPATIONAL THERAPY
(A) ensure there will not be a breach of confidentiality EXAMINERS

to third parties;

(B) limit access to the records generated by these deCHAPTER 362. DEFINITIONS

ices: and
vices, an 40 TAC §362.1
(C) ensure training to staff on all caller ID policies and

procedures. The Texas Board of Occupational Therapy Examiners adopts
- ] ) ) amendments to §362.1, Definitions, without changes to the pro-
§54.1502. Initial Delivery of Direct Services. posed text as published in the May 19, 2000, issue of the Texas

Initial delivery of adult client direct services. Special nonresidential Register (25 TexReg 4505), and will not be republished. The
project contractors providing face-to-face direct services must havemendment will add definitions for terms which are used in the
written procedures ensuring that each adult client is provided informaryles, but which are not defined.

tion to include but not be limited to: L - .
The definition of Health Care Condition as synonymous with

(1) explanation of services available; Medical Condition will clear up confusion in terms.
(2) termination policy; No comments were received regarding these amendments.
(3) client rights; The rule is adopted under the Occupational Therapy Practice

Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
i which provides the Texas Board of Occupational Therapy Ex-
(5) grievance procedures; aminers with the authority to adopt rules consistent with this Act

(6) safety and security procedures; to carry out its duties in administering this Act.

(4) nondiscrimination statement;

This agency hereby certifies that the adoption has been reviewed

by legal counsel and found to be a valid exercise of the agency’s
(8) waivers of liability (if applicable). legal authority.

(7) confidentiality and limits of confidentiality; and

854.1503. Voluntary and Involuntary Termination of Services. iled with the Offi fth f
(&) Special nonresidential project contractors providing ongo-':Ie with the Office of the Secretary of State on August 1, 2000.

ing face-to-face direct services must have written procedures for: ~ TRD-200005356
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John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Effective date: August 21, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-3962

¢ ¢ ¢

CHAPTER 367. CONTINUING EDUCATION
40 TAC 8367.1

The Texas Board of Occupational Therapy Examiners adopts
amendments to 8367.1, Continuing Education, without changes
to the proposed text as published in the May 19, 2000, issue
of the Texas Register (25 TexReg 4507), and will not be repub-
lished. With this rule there will be greater administrative effi-
ciency and a reduction in confusion in reference to the random
audit process. This amendment sets a time frame for retention
of proof of continuing education documentation, and explains the
audit, and the documentation required for the audit.

No comments were received regarding these amendments.

The rule is adopted under the Occupational Therapy Practice
Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Ex-
aminers with the authority to adopt rules consistent with this Act
to carry out its duties in administering this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 1, 2000.

TRD-200005355

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Effective date: August 21, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-3962

¢ ¢ ¢

CHAPTER 372. PROVISIONS OF SERVICES
40 TAC 8372.1

The Texas Board of Occupational Therapy Examiners adopts
amendments to §372.1, Provision of Services, without changes
to the proposed text as published in the May 19, 2000, issue
of the Texas Register (25 TexReg 4507), and will not be repub-
lished. The amendment will clarify wording to reflect Legislative
changes to the Act.

This amendment reflects changes, which allows OTRs and LOTs
to accept referrals from all qualified health care providers.

No comments were received regarding these amendments.

The rule is adopted under the Occupational Therapy Practice
Act, Title 3, Subchapter H, Chapter 454, Occupations Code,
which provides the Texas Board of Occupational Therapy Ex-
aminers with the authority to adopt rules consistent with this Act
to carry out its duties in administering this Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 1, 2000.

TRD-200005354

John Maline

Executive Director

Texas Board of Occupational Therapy Examiners
Effective date: August 21, 2000

Proposal publication date: May 19, 2000

For further information, please call: (512) 305-3962

¢ ¢ ¢

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION
SUBCHAPTER K. CONTRACT NEGOTIA-
TION, MEDIATION, AND OTHER ASSISTED
NEGOTIATION OR MEDITATION PROCESSES

40 TAC §8800.451 - 800.456, 800.461 - 800.463,
800.471-800.473, 800.481, 800.482, 800.491, 800.492

The Texas Workforce Commission (Commission) adopts new
Chapter 800, Subchapter K, §8800.451 - 800.456, 800.461
- 800.463, 800.471 - 800.473, 800.481, 800.482, 800.491,
and 800.492 relating to Contract Negotiation, Mediation, and
Other Assisted Negotiation and Mediation Processes. Section
800.452 is adopted with changes to the proposed text as
published in the June 16, 2000, issue of the Texas Registen(25
TexReg 5857). Sections 800.451, 800.453 - 800.456, 800.461
- 800.463, 800.471 - 800.473, 800.481, 800.482, 800.491
and 800.492 are adopted without changes and will not be
republished.

Background and Purpose: House Bill 826, 76th Legislature,
Regular Session (1999), as codified at Texas Government Code,
Chapter 2260, and particularly §2260.052(c), requires that the
Commission adopt rules to establish negotiation and mediation
provisions relating to certain claims. Texas Government Code
§2260.052(c) also directed the Office of the Attorney General
(OAG) and the State Office of Administrative Hearings (SOAH)
to provide model rules for negotiation and mediation that units
of state government with rulemaking authority may voluntarily
adopt or modify as they deem appropriate and that units of state
government without rulemaking authority may use as a practice
guide. The OAG proposed model rules on March 31, 2000, re-
lating to procedures for the negotiation and mediation of certain
breach of contract claims asserted by contractors against the
State of Texas, and the adopted rules were published in the May
26, 2000, issue of the Texas Register (25 TexReg 4719). An
interagency dispute resolution working group, co-sponsored by
the OAG and the Center for Public Policy Dispute Resolution at
the University of Texas at Austin School of Law and consisting of
representatives of state agencies, legislative offices, institutions
of higher education, and contractors and vendors who do
business with the state, assisted the OAG and SOAH with the
development of the model rules.
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Staff of the Agency participated in the interagency dispute reso-
lution working group. There are only a few modifications to the
model rules that the Commission proposed and adopts.

No public comments were received during the comment period.

Two clerical corrections were made to §800.452(10). In the
adopted rules contained in this publication, the term "Agency"
refers to the daily operations of the Texas Workforce Commis-
sion under the direction of the executive director. The term
"Commission" refers to the three-member body of governance
composed of Governor-appointed members.

Specifically, the Commission adopts new Subchapter K, relating
to Contract Negotiation, Mediation, and Other Assisted Negotia-
tion and Mediation Processes.

The adopted rules describe an approach that builds upon exist-
ing and recommended provisions contained in contracts entered
into by the Agency.

The new sections are adopted under Texas Labor Code
8§301.061 and §302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Commission services and activities.

8800.452. Definitions.

(v) repudiation of the entire contract prior to or atthe
outset of performance by the contractor; or

(vi) withholding liquidated damages from final pay-
ment to the contractor.

(B) for a project:
(i) the failure to timely pay the unpaid balance of the
contract price following final acceptance of the project;

(ii) the failure to make timely progress payments re-
quired by the contract;

(i)  the failure to pay the balance due and owing on
the contract price, including orders for additional work, after deducting
any amount owed the Agency for work not performed under the con-
tract or in substantial compliance with the contract terms;

(iv) the failure to grant time extensions to which the
contractor is entitled under the terms of the contract;

(v) the failure to compensate the contractor for oc-
currences for which the contract provides a remedy;

(vi) suspension, cancellation or termination of the
contract;

(vii) rejection by the Agency, in whole or in part, of
the "work," as defined by the contract, tendered by the contractor;

The following words and terms, when used in this chapter, shall have (viii) repudiation of the entire contract prior to or at
the following meaning, unless the context clearly indicates otherwisejy o o tset of performance by the contractor:

(1) Claim--A demand for damages by the contractor based

upon the Agency’s alleged breach of the contract. (ix) withholding liquidated damages from final pay-

ment to the contractor; or

(x) refusal, in whole or in part, of a written request
made by the contractor in strict accordance with the contract to adjust
(A) to provide goods or services, by sale or lease, to orthe contract price, the contract time, or the scope of work.
for the Agency; or

(B) to perform a project as defined by Texas Govern- (7) Mediation--A consensual process in which an impartial

ment Code, §2166.001. third party, the mediator, facilitates communication between the parties
(3) Contractor--Independent contractor who has enteredo promote reconciliation, settlement, or understanding among them.

into a contract directly with the Agency. The term does not include:

(2) Contract--A written contract between the Agency and
a contractor by the terms of which the contractor agrees either:

(6) Goods--Supplies, materials or equipment.

(8) Negotiation--A consensual bargaining process in which
(A) The contractor’s subcontractor, officer, employee, the parties attempt to resolve a claim and counterclaim.

agent or other person furnishing goods or services to a contractor; (9) Parties—-The contractor and the Agency that have en-

tered into a contract in connection with which a claim of breach of
contract has been filed under this chapter.

(B) An employee of the Agency; or

(C) A student at an institution of higher education.

(10) Project--As defined in Texas Government Code

01, a building construction project that is financed wholly

or partly by a specific appropriation, bond issue or federal money,
(5) Event--An act or omission or a series of acts or omis-including the construction of:

sions giving rise to a claim, including but not limited to the following:

(4) Counterclaim--A demand by the Agency based UPONg5166.0
the contractor’s claim. .

(A) abuilding, structure, or appurtenant facility or util-
ity, including the acquisition and installation of original equipment and
original furnishing; and

(A) for goods or services:
(i) the failure of the Agency to timely pay for goods
(B) an addition to, or alteration, modification, rehabili-

" . . tation, or repair of an existing building, structure, or appurtenant facil-
(ii) the failure to pay the balance due and owing on ity or utility. P g 9 PP

the contract price, including orders for additional work, after deducting

any amount owed the Agency for work not performed under the con- (11) Services--The furnishing of skilled or unskilled labor

tract or in substantial compliance with the contract terms; or consulting or professional work, or a combination thereof, excluding
(i) the labor of an employee of the Agency.

and services;

the suspension, cancellation, or termination of
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

the contract;

(iv) final rejection of the goods or services tendered
by the contractor, in whole or in part;

25 TexReg 8064 August 18, 2000 Texas Register



Filed with the Office of the Secretary of State on August 3, 2000. ¢ ¢ ¢

TRD-200005423

J. Ferris Duhon

Assistant General Counsel

Texas Workforce Commission

Effective date: August 23, 2000

Proposal publication date: June 16, 2000

For further information, please call: (512) 463-8812
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— ReviEw oF AGENCY RULES=—

This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. I1X, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency's rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plan Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture
Filed: August 7, 2000

Texas Turnpike Authority Division of the Texas Department
of Transportation

Title 43, Part 2

Filed: August 3, 2000 ¢ ¢ ¢
The Texas Department of Agriculture (the department) adopts the re-
¢ L4 ¢ view of Title 4, Texas Administrative Code, Part 1, Chapter 12, con-
Adopted Rule Reviews cerning Weights and Measures, Chapter 19, concerning Quarantines,
. and Chapter 22, relating to Nursery Products and Floral Items, pursuant
Texas Department of Agriculture to the Texas Government Code, §2001.039 and the General Appropri-
Title 4, Part 1 ations Act, Article IX, §89-10.13, 76th Legislature, 1999 (§88§9-10.13)

) and readopts these chapters with the amendments noted in its proposed
The Texas Department of Agriculture (the department) adopts the reotice of intent to review. The proposed notice of intent to review was

view of Title 4, Texas Administrative Code, Part 1, Chapter 20, con-pyplished in the June 30, 2000, issue of Tezas Registg25 TexReg
cerning Cotton Pest Control, pursuant to the Texas Government Codggo1).

§2001.039 and the General Appropriations Act, Article IX, §9-10.13, . . . )

76th Legislature, 1999 (Section 9-10.13), and readopts this chaptetection 9-10.13 and §2001.039 require state agencies to review and
with the amendments, new section and repeal proposed in its notice gpnsider for readoption each of their rules every four years. The review
intent to review. The proposed notice of intent to review was published"“St |nclu_de an assessment of whether the original justification for the
in the June 23, 2000, issue of tiexas Registe25 TexReg 6173) rules continues to exist.

Section 9-10.13 and §2001.039 require state agencies to review arlde department adopted amendments to §19.62 and the repeal of
consider for readoption each of their rules every four years. The revie@$12.2, 19.8, and 22.6. These adoptions were also published in

must include an assessment of whether the original justification for th&he June 30, 2000, issue Of tiiexas Register No comments were
rules continues to exist. received on the department’s notice of intent to review Chapters 12,

] 19, and 22.
As part of the review process, the department proposed amendments_to

Title 4, Part 1,§20.1 and §20.22, new §20.23, and the repeal of §20.2[he department has determined that the reason for readopting without
These proposals were also published in the June 23, 2000, issue of tRBanges all sections in Title 4, Part 1, Chapters 12, 19 and 22, including
Texas RegisterNo comments were received regarding the proposaléhe recently adopted amendments to Chapter 19, continues to exist.
or the department’s notice of intent to review Chapter 20. The adoptegRD-200005527

amendments, new section and repeal may be found in the adopted ryg@|ores Alvarado Hibbs

section of this issue of thEexas Register Deputy General Counsel

The department has determined that in addition to adopting the abové@exas Department of Agriculture
referenced sections as proposed and the adopting the repeal of §20Fed: August 9, 2000

the reason for readopting without changes all remaining sections in . . .
Title 4, Part 1, Chapter 20 continues to exist.
TRD-200005435 General Land Office

Title 31, Part 1
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In accordance with the General Appropriations Act, Article 1X, 8167, As part of the rule review process, the Commission proposes amend-
75th Legislature (codified as §2001.039, Government Code) the Germents to §8375.1-375.11. This proposal was filed concurrently with
eral Land Office adopts the review of all rules under 31 TAC, Chap-this notice and appears in the Proposed Rule section of this issue. This
ter 20 relating to Natural Resources Damage Assessment. Notice attion completes the Commission’s review of 37 TAC Chapter 375.
the proposed review was published in February 2, 2000, edition of th
Texas Registe25 TexReg 1155). TRD-200005452

Jerry D. Malcolm

No proposed amendments, repeals, or new rules resulted from the rexecutive Director

view and the agency has determined that the initial reasons for adoptingxas Military Facilities Commission
the rules contained within Chapter 20 continues to exist and are a valigjeg: August 7, 2000

exercise of the agency’s authority.

: ) i ¢ ¢ ¢
The GLO received no comments regarding the review of the rules con-
tained in Chapter 20. Texas Department of Public Safety
TRD-200005525 Title 37, Part 1
Larry Soward

The Texas Department of Public Safety (DPS) has completed the re-

Chief Clerk _ view of Chapter 23 - Vehicle Inspection. Pursuant to the requirements
General Land Office of §167 of the Appropriations Act, the DPS readopts the following:
Filed: August 9, 2000 Chapter 23: 8823.3-23.7, 23.9, 23.11-23.17, 23.21-23.25, 23.28,

¢ S ¢ 23.29, 23.41, 23.42, 23.52, 23.53, 23.61, 23.71-23.79, 23.93, 23.94,
23.101, and 23.102.

Texas Military Facilities Commission The proposed review was published in the May 12, 2000, issue of the
Title 37, Part 12 Texas Registe25 TexReg 4360).

The Texas Military Facilities Commission (Commission) adopts theThe DPS received no comments as to whether the reason for adopting
review of 37 TAC Chapter 375 pursuant to Texas Government Codehe rules continues to exist. The DPS finds that the reason for adopting
§2001.039. The Commission published notice of the review of thighese rules continues to exist.

Chapter in the October 22, 1999, issue ofTeras Registd@4 TexReg As part of this review process, the DPS proposed amendments to the

9319). following sections as published in the May 19, 2000, issue oT&éxas
No comments were received. Register(25 TexReg 4496), 8823.1, 23.2, 23.8, 23.10, 23.26, 23.27,

Texas Government Code, §435.013(a) designates the Commission %r%d 23.5L.

the "exclusive authority for the construction, repair, and maintenanc&@he DPS received no comments on the proposed amendments. The

of National Guard armories, facilities, and improvements owned by thédPS finds that the reason for adopting these rules continues to exist.

state and located on commission property.” The Chapter 375 rules dexp 500005424

scribe the entire construction process beginning with project identifi- .
- - - Pt b . Thomas A. Davis, Jr.

cation, proceeding through design, award, administration, completion

and ending with post-completion expectations. Director ,
) . o Texas Department of Public Safety
The Chapter 375 rule is necessary to assign responsibility for all phasggeg: August 3, 2000

of construction projects, to minimize the likelihood of disputes, and to
insure fairness in the construction bid and award process. Accordingly, ¢ ¢ L4
the reasons for the rule continue to exist.

25 TexReg 8068 August 18, 2000 Texas Register



TABLES &
— (GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.




Figure: 1 TAC §64.11(b)

Years Providing Services Percentage of State Support
First year 100%
Second year 90%
Third year 80%
Fourth year 70%
Fifth year 60%
Sixth year 50%
Seventh year and for each year thereafter* 50%

* After the end of the six-year period, the Office of the Attorney General shall not provide more
than 50% of the funding for the local program for any subsequent year.
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Figure: 4 TAC 35.61(b)(2)(A)

Test Results Test Interpretation
1+1:10 or lower Negative

2+1.10 through 2+ Suspect

1.20

2+1.20 or higher Reactor

Degree of fixation of complement: 1+ = 25%; 2+ = 50%: 3+ = 75%; 4+ = 100%

TABLES AND GRAPHICS August 18, 2000 25 TexReg 8071



Figure: 4 TAC 35.61(b)(2)(B)

Manual CF Test

Code Test Result Code Test Result
05 Neg @ 1:5 82 2+ @1:80
11 1+ @ 1:10 83 3+ @1:80
12 2+ @1:10 84 4+ @ 1:80
13 3+ @1:10 161 1+ @ 1:160
14 4+ @1:10 162 2+ @ 1:160
21 1+ @ 1:20 163 3+ @1:160
22 2+ @1:20 164 4+ @ 1:160
23 3+ @1:20 AC Anticomplementary
24 4+ @ 1:20

41 1+ @ 1:40

42 2+ @ 1:40

43 3+ @1:40

44 4+ @ 1:40

81 1+ @ 1:80
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Figure: 4 TAC 35.61(b)(3)

Interpretation of STT and SPT Results
Test Results Test Interpretation
1:50 |1:100 |1:200
- - Negative
- - Suspect
- Suspect
- Suspect
Reactor
I Reactor
+ Reactor

AESESEFA R I

[+ [+ [
1

(- equals No Agglutination; I equals Incomplete Agglutination;
+ equals Complete Agglutination)
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Figure: 4 TAC 35.61(b)(4)

Test Results Test Interpretation
S/N values greater than 0.6 Negative

S/N values less than or Suspect

equal to 0.6 and greater than

0.3

S/N values less than or Reactor

equal to 0.3
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| N ADDITION

The Texas Registers required by statute tpublishcertain documentsncluding applications tpurchase
control of statebanks, notices ofate ceilings, changes interest rateand applications tostall remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.




Texas Department of Agriculture outin 4 Texas Administrative Code §20.22. In zones with a destruction
. . . requirement of shreddinand plowing, for regrowth, shredded stalks,
Cotton Administrative Penalty Matrix standing stalks and unharvested cotton, days will be counted from the
The Texas Agriculture Code (the "Code"), §12.020 confers adminisday following the destruction deadline. For volunteer cotton, days will
trative authority upon the department to assess administrative penalti®¢ counted from the date of the initial department inspection docu-
against a person who violates provisions of Chapter 74 of the Code ormenting that the field has cotton in it. In zones with a destruction re-
rule adopted pursuant to this chapter. The department has adopted tiigirement of shreddingr plowing, days will be counted from the day
penalty guideline to ensure that its administrative enforcement actionfllowing the destruction deadline for standing stalks and unharvested
are fair, uniform, consistent, and appropriate. The penalty guideline agotton. For shredded stalks, regrowth and volunteer cotton, days will
published in the May 3, 1996, issue of thiexas Registef21 TexReg  be counted from the date of initial department inspection documenting
3835) is being amended to ensure a more appropriate penalty bastht the field has cotton in it.

upon four factors. To the extent that the cotton producer brings a portion of the total
The four factors considered when assessing administrative penalti@reage into compliance after initial inspection, or if the cotton pro-
are: (1) the fruiting status of the cotton plants; (2) the number of dayslucer utilized a properly labeled herbicide to comply with destruction
the field has been out of compliance; (3) the number of acres out ofequirements, the department may reduce the penalty up to 50%.
compliance; and (4) the efforts of the cotton praducer to comply withry, department may increase the penalty up to 50% for a history of vi-
the destruction deadline. The factors were developed in accordanggasions of the cotton stalk destruction requirements. The department
with the Code 5812.020(d) and with consideration of the purpose an ay also make additional adjustments in the penalty based upon exten-
function of the cotton stalk destruction program. Since boll weevil an ating circumstances as justice may require.

pink bollworm development occurs inside fruiting structures, the de-

partment considers a field that has cotton plants with fruiting structures his penalty guideline is effective immediately upon publication in the
to pose a greater hazard than plants that do not have fruiting structurekexas Register

Additionally, the longer a field is left undestroyed and the more acresrrp_200005550

that are not in compliance, the greater the impact on the number of bo olores Alvarado Hibbs

weevils and pink bollworms entering diapause. These insects represeBt v G c |
a threat the following season, not only to the field out of compliance epuly ©eneral Lounsel

but also to neighboring cotton fields. Texas Department of Agriculture

Filed: August 9, 2000
COTTON PENALTY FORMULA.

¢ ¢ ¢
In order to assess penalties for failure to destroy cotton stalks or other i o ] )
host plants by the appropriate destruction deadline, the followingl DA Organic Certification and Standards Materials List -
penalty formula will be used: Add the total number of acres out ofModification

compliance to the number of days the field has been out of compllancel.he Texas Department of Agriculture (the department) under the autho-

Multiply the sum by a factor of $5.00 for cotton without fruiting . .. : )
struc?u)r/es ora facto); of $7.50 for cotton with fruiting structures. A%drlzgtlon of the Tsxaﬁs Agriculture que, T'tlg 2&Chazter 12.f.§§1.2'002.
the result to a base penalty of $250 per tract. and 12.016, an _t e Te_xas Organic Standards and Certi |cat|0_n, Ti-
tle 4, Texas Administrative Code, Chapter 18, § 18.12(b), published
The calculation of the number of days a field is out of compliance willthe Texas Department of Agriculture Organic Certification and Stan-
be based upon the status of the cotton plants (unharvested, standidgrds Materials List (TDA Materials List), a listing of materials cat-
stalks, shredded stalks, regrowth or volunteer) and the method of degorized as allowed, allowed with restrictions, and prohibited for use
struction required for the particular cotton stalk destruction zone as séh organic production and processing in the February 4, 2000, issue of

IN ADDITION August 18, 2000 25 TexReg 8077



the Texas RegisteThe TDA Materials List currently states that sulfur Susan D. Gusky

must come from naturally mined sources. However, USDA and othepssistant Attorney General

organic certifiers allow elemental sulfur derived from petroleum andotfice of the Attorney General

natural gas in addition to sulfur from naturally mined sources. The fol-gjieq: august 7, 2000

lowing modification to the listing for sulfur is being published by the

department to eliminate this inconsistency with national organic indus- ¢ L4 ¢

try standards. Notice Regarding Private Real Property Rights Preservation
SULFUR: (R) CROPS: Occurs naturally in elemental deposits and isAct (SB14) Guidelines

purified from natural gas and petroleum. An acid-forming element esA f the Pri Real P Rights P ion A d
sential to the growth of plants. May be used for correction of soil alka-, s part of the Private Real Property Rights Preservation Act enacte
1995, the Legislature required the Office of the Attorney General

linity and as a macronutrient where more buffered sources of sulfur ar 9 ) o Iy
not appropriate. Also used as a fungicide for control of plant diseasel Prepare Guidelines to assist governmental entities in identifying and

icigévaluating those governmental actions that might result in a taking of

and miticide for control of such insects as thrips, mites and other ras -”VE.ite real property. Those Guidelines were published inTias .
ing-sucking insects. Allowed for foliar use as an insecticide, fungicideR€gisSteron January 12, 1996 (21 TexReg 387). The Act also requires

or fertilizer. PROCESSING: Sulfur powder is prohibited for post- har- the Attorney General to review the Guidelines at least annually and
vest treatment: revise them as necessary "to ensure consistency with the actions of the

legislature and the decisions of the United States Supreme Court and
This change will prevent Texas organic producers from being at a disthe supreme court of this stateThat review has been done annually
advantage in relation to organic producers in other states. This changg required.

becomes effective immediately upon publication of the modification in
theTexas RegisterAll other materials listed on the TDA Materials List
remain unchanged.

TRD-200005551

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

This office published notice of its current annual review in the April 21,
2000, issue of théexas RegistgR5 TexReg 3629), inviting comments
or suggestions concerning the Guidelines.

No comments were received from governmental entities. An individual
commented, requesting that the Guidelines clarify the rights of "coastal
property owners." The purpose of the Guidelines is "to assist govern-
i mental entities in identifying and evaluating those governmental ac-
Filed: August 9, 2000 tions that might result in a taking of private real propeftyHe Guide-

¢ ¢ ¢ lines are not designed to serve as a vehicle for furnishing legal advice

. to individuals.
Office of the Attorney General _ _ _ _ _
Regarding the first formulation of a regulatory taking analysis, the

Notice of Consulting Service Contract Guidelines advised governmental entities to consider two factors: (1)

The Office of the Attorney General entered into a Consulting servicesWhether there is a 'nexus’ between the proposed governmental action
contract with, Public Sector Personal Consulting, Inc., 4330 N. Civicad the legitimate public interest purportedly furthered by the govern-
Center Plaza, Suite 202, Scottsdale, Arizona 85251- 3350, to assist tHeental action;” and (2) "whether there is rough proportionality’ be-
Office of the Attorney General in preparing a model of internal and ex-tween the governmen_tal action and the supposed interest furthered by
ternal salary parity ("Model"), along with associated support servicesth® governmental actiors.”

including but not limited to: training, tools, processes, procedures angh 1999 the United States Supreme Court announced Dioddn’s
data, that can be used by the OAG to attract and retain the most quakough proportionality” test does not apply when the taking results from
ified attorney and non-attorney employees. Consultant will assist iy denial of developmental approval, rather than exactions--land-use
achieving this outcome by studying, advising, recommending, designdecisions conditioning the approval of development on the dedication
ing, developing and implementing a useable, practical salary structur@f property to public use.Therefore, when the subject of the reg-
The Consultant will recommend rates for competitive compensatiofy|atory taking analysis is the denial of developmental approval, the
and the fiscal impact of such recommendations for the various groupgovernmental entity need consider only (1) above. When the subject

categories or classifications of OAG employees. Also, the Consultanyf the analysis is an exaction, bdftolan factors continue to apply.
will study, advise, recommend, provide training, design and develo

P . ) . .
criteria and processes for equitable compensation. Finally, the Corf:ccordingly, 81.42 is revised to read as follows:
sultant will advise and assist the OAG with the implementation of thegection 1.42. With respect to the first formulation of the regulatory tak-
Model. ing analysis, assuming a negative impact on a real estate property owner

All documents, films, recordings, or reports that the consultant is rec@used by a proposed governmental action to deny a development per-

quired to present to the agency are due on or before February 28, 2007t it must be considered whether there is a "nexus” between the pro-
posed governmental action and the legitimate public interest purport-

The total value of the contract is not to exceed $95,000 and the SerViC%‘éﬂy furthered by the governmenta| actidfithe proposed governmen-
will begin July 17, 2000, and the services will end no later than Augusta| action constitutes an exaction, it must additionally be considered

31, 2001. whether there is "rough proportionality” between the governmental ac-
For further information, please contact A.G. Younger at (512) 463-ion and the supposed interest furthered by the governmental action.
2110. 1 Tex. Gov't Code Ann. §2007.041(c) (Vernon Pamphlet 2000).
TRD-200005502 2 Tex. Gov't Code Ann. §2007.041(a) (Vernon Pamphlet 2000).

3 Private Real Property Preservation Act Guidelines, § 1.42, 21 TexReg
388 (citingDolan v. City of Tigard 114 S. Ct. 2309, 2317 (1994).
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4 City of Monterey v. Del Monte Dunes at Monterey, L9 S.Ct.  Notice and Opportunity to Comment on Requests for

1624, 1635 (1999). Consistency Agreement/Concurrence Under the Texas Coastal
s|d.: see also Dolan114 S.Ct. at 2317. Management Program
s Dolan, 114 S.Ct. at 2317. On January 10, 1997, the State of Texas received federal approval

of the Coastal Management Program (CMP) (62 Federal Register pp.
For further information, please call A.G. Younger at (512) 463-2110. 1439-1440). Under federal law, federal agency activities and actions
TRD-200005433 affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were received for the following projects(s) during
the period of July 27, 2000, through August 2, 2000:

Susan D. Gusky
Assistant Attorney General
Office of the Attorney General

Filed: August 4, 2000 FEDERAL AGENCY ACTIONS:
¢ ¢ ¢ Applicant: Hard’'s Marine Service, LTD; Location: The project is
. . located along the east shoreline of Old River, south of Interstate
Texas Clean Air Act Enforcement Settlement Notice 10, east of Sheldon Road, Channelview, Harris County, Texas.

Notice is hereby given by the State of Texas of the following proposed*PProximate UTM coordinates: Zone 15; Easting: 296850, Northing:
resolution of an environmental enforcement lawsuit under Texas Wate295300. CCC Project No.: 00-0266-F1; Description of Proposed
Code §7.110. Before the State may settle a judicial enforcement actighCtion: The applicant proposes to construct a fleeting area to moor 35
under the Texas Clean Air Act, the State shall permit the public to com!© 40 barges. The project will entail erecting approximately 24 steel or
ment in writing on the proposed judgment. The Attorney General willwood _30-|nch-d|ameter mooring pilings along about 2500 feet of the
consider any written comments and may withdraw or withhold con-Shoreline to accommodate up to 40 barges over the next 2 years. Type
sent to the proposed agreed judgment if the comments disclose facts @ Application: U.S.A.C.E. permit application #21991 under §10 of
considerations that indicate that the consent is inappropriate, impropéf!€ Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

inadequate, or inconsistent with the requirements of the Code. Applicant: Davis Petroleum Corporation; Location: The project is lo-

Case Title and CourtState of Texas v. Duncan Thompson Petroleum cated at State Tracts 139, 140, 141 (N/2), 148, 149, 150, 151, 152,
Inc., Kenneth Glass, Melvin Sharry, and Brooks Operating CompanyL53 162, 163, 164, 165, and 166, East Bay, Galveston County, Texas.

Inc.,Cause no. GV001864, in the 3d4Fudicial District Court of Travis Approximate UTM coordinates: Zone 15; Easting: 335000; Northing:
County, Texas 3267000. CCC Project No.: 00-0267-F1; Description of Proposed Ac-

tion: The applicant proposes to install, operate, and maintain struc-
Nature of Defendant’s Operations: Defendants were owners and/or opgres and equipment necessary for oil and gas drilling, production, and
erators of petroleum storage tanks located at three facilities near thgansportation activities. Such activities include installation of typical
town omeyrnain Cass County, Texas. Petroleum contamination frorﬁ]arine barges and keywayS, shell and gra\/e| pads’ production struc-
all three facilities had commingled, and on December 6, 1995, theyres with attendant facilities, and flowlines. Type of Application:
Texas Natural Resource Conservation Commission (TNRCC) issued S.A.C.E. permit application #22073 under §10 of the Rivers and Har-

a cleanup Order jointly to the Defendants. The Attorney General filechors Act of 1899 (33 U.S.C.A. 403) and §404 of the Clean Water Act
suit to enforce the Order. The resulting Agreed Final Judgment order®3 U.S.C.A. §§125-1387).

Defendants to perform corrective action at the three facilities in con-

formance with the TNRCC rules on petroleum storage tanks located Applicant: Reliant Energy, HL&P; Location: The project would tra-
30 Texas Administrative Code (TAC) Chapter 334. verse West Galveston Bay, between Virginia Point and 8 Mile Road,

in Galveston, Galveston County, Texas. Approximate UTM coordi-
Proposed Agreed Judgment: The Agreed Final Judgment orders Defefates: Zone 15; Easting: 315200; Northing: 3242500. CCC Project
dants to perform corrective action at the three facilities in conformanceyo : 00-0268-F1; Description of Proposed Action: The applicant pro-
with the TNRCC rules on petroleum storage tanks located at 30 Texa?oses to install by hydraulic jetting and trenching a 9-inch, 138kv, elec-
Administrative Code (TAC) Chapter 334, and to pay attorneys fees ofrical transmission line. Hydraulic jetting, for 13,200 feet, would dis-
$1,500. turb approximately 1.91 acres of bay bottom. The area would be al-

For a complete description of the proposed settlement, the comple{@Wed to retur to pre-construction contours by tidal movements and

proposed Agreed Final Judgment should be reviewed. Requests fhatural soil/water interactions. Trenching, with temporary sidecast-

copies of the judgment, and written comments on the proposed settid1d of trenched materials would disturb another 0.06 acre, 500 feet,
ment should be directed to Burgess Jackson, Assistant Attorney Geff Oyster reef containing bay bottom. This area would be returned

eral, Office of the Texas Attorney General, P.O. Box 12548, Austin !0 Pré-construction contours by mechanical means. The applicant se-
Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911. writlected the route with minimal impact to oyster reefs. Type of Appli-

ten comments must be received within 30 days of publication of thigation: U.S.A.C.E. permit application #22066 under 810 of the Rivers
notice to be considered. and Harbors Act of 1899 (33 U.S.C.A. 403).

For further information, please call A.G. Younger at (512) 463-2110. Applicant: George Buyajian; Location: The project is located at
1027 E. 6th Street, on Dickinson Bay, Galveston County, Texas.

TRD-200005508 Approximate UTM coordinates: Zone 15; Easting: 313000; Northing:
Susan D. Gusky 3264400. CCC Project No.: 00-0269-F1; Description of Proposed
Assistant Attorney General Action: The applicant proposes to place 9 cubic yards of rip-rap in
Office of the Attorney General front of an existing bulkhead. Additionally, the applicant proposes to
Filed: August 8, 2000 install a 500-foot long pier, which includes a 30-foot long by 4-foot
wide T head. Type of Application: U.S.A.C.E. permit application
¢ ¢ ¢ #22037 under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
Coastal Coordination Council 403) and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).
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Applicant: Timothy DeSandro; Location: The project site is locatedNo.: 00-0273-F1; Description of Proposed Action: The applicant
on Galveston Bay, on the north side of the Texas City Dike, approxiproposes to construct, maintain and operate duel 6-inch pipelines
mately 4.75 miles east of the landward end of the dike, in Texas Cityand an Electric/Hydraulic (E/H) umbilical from a subsea wellhead in
Galveston County, Texas. CCC Project No.: 00-0270-F1; Descriptiorizarden Banks block 200 to Platform 'A’ in East Cameron Block 373.
of Proposed Action: The applicant has revised project plans to reloThe pipelines and E/H umbilical will be laid on the natural bottom,
cate a proposed excursion vessel dock on the north side of the Texashich ranges in depth of 660 feet to 1170 feet deep. No dredging
City Dike. The applicant proposes to spud a 240-by 40-by 6-foot barger trenching is planned. Type of Application: U.S.A.C.E. permit
and 2, 40-by-7-by 5-foot pontoons, for use as a loading/unloading dockpplication #22114 under 810 of the Rivers and Harbors Act of 1899
for an excursion vessel. The water depth at the waterward end of th3 U.S.C.A. 403).

dock structure will be approximately-7 to-8 feet mean low tide. No Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972

dredging or fill activities will be performf_ed in association with the pro- r(le U.S.C.A. §§1451-1464), as amended, interested parties are invited
posed project. The proposed work will not impact any wetlands o . o . :
to submit comments on whether a proposed action is or is not consis-

vegetated shallows. Type of Application: U.S.A.C.E. permit applica-

. . ent with the Texas Coastal Management Program goals and policies
?gsr,] 3282%02(31%\/33 under 810 of the Rivers and Harbors Act of 1899tand whether the action should be referred to the Coastal Coordina-

tion Council for review. Further information for the applications listed
Applicant: Flamingo Isles, LLC; Location: The project site is a above may be obtained from Ms. Janet Fatheree, Council Secretary,
187-acre tract of land located southwest of the Diversionary CanaCoastal Coordination Council, 1700 North Congress Avenue, Room
and Galveston Bay intersection, southwest of Tiki Island in Hitchock,617, Austin, Texas 78701-1495, or janet.fatheree@glo.state.tx.us. Per-
Galveston County, Texas. CCC Project No.: 00-0271-F1; Descriptiosons are encouraged to submit written comments as soon as possible
of Proposed Action: The applicant proposes to fill 4.224 acres ofwithin 30 days of publication of this notice. Comments should be sent
interior brackish wetlands, 4.906 acres of smooth cord grass wetlandg) Ms. Fatheree, at the above address or by fax at (512) 475-0680.

and 0.419 acres of sand flats. In addition, 24.982 acres of deep watekn 500005526

habitat will be filled. The applicant also proposes to dredge 0.15%_arr R. Soward

acres of interior brackish wetlands, 4.104 acres of smooth cord grass . yR. .
wetlands, and 0.451 acres of sand flats. Furthermore, 44.197 acres ofief Clerk, General Land Office

deep water habitat will be dredged. To compensate for the impacts tgo2@stal Coordination Council

waters of the United States, including wetlands, the applicant proposédled: August 9, 2000

to create marsh, preserve wetlands, enhance on-site water quality, and ¢ S S

plant live oak trees. The applicant will construct a 10-acre, on-site .

smooth cord grass marsh using geo-tubes, rip-rap, and dredgddOmptroller of Public Accounts

material. In addition to the marsh creation, the_ applicant ProposeR|otice of Withdrawal

to deed restrict a 185-acre area located on-site in the southwest

section of the property. The applicant also proposes to include twdn accordance with Chapter 2254, Subchapter B, Texas Government
modifications to the site development plan to enhance on-site wate€ode, and Section 403.020, Texas Government Code, the Comptroller
quality. The applicant proposes to redirect the effluent discharge into @f Public Accounts (Comptroller) hereby withdraws the Request for
47.7-acre freshwater wetland located east of the proposed clubhoud&roposals (RFP) for consulting services to conduct a management and
The applicant also proposes to install 22 interconnecting culverts, 2gerformance review of the Conroe Independent School District.

|nc_hes in dlamet_er, b_etwe_en canals._ Flnally, the appllqant Proposeg,q potice of the RFP was published in the August 4, 2000, issue of
to increase species diversity and avian nesting habitat in the gener, e Texas Registef25Tex Reg 7369)

area by planting 20 mature, 3-inch diameter, live oak trees. Type o '

Application: U.S.A.C.E. permit application #22079 under §10 of the TRD-200005528

Rivers and Harbors Act of 1899 (33 U.S.C.A. 403) and 8404 of thePamela Ponder

Clean Water Act (33 U.S.C.A. §8125-1387). General Counsel for Contracts

Applicant: Michael Pugh; Location: The project is located north of COmPtroller of Public Accounts

the Highland Bayou Diversion Canal, on Flamingo Road, south offiled: August 9, 2000

Texas City, in Galveston County, Texas. Approximate UTM coordi- ¢ ¢ ¢
nates: Zone 15; Easting: 307700; Northing: 324480. CCC Project

No.: 00-0272-F1; Description of Proposed Action: The applicant pro-Notice of Withdrawal

poses to excavate a 1v°9°'f°9"'099 by 100-foot-wide by_ 10-f00t-deepn accordance with Chapter 2254, Subchapter B, Texas Government

access channel connecting his private property to the Highland Bayog, e and Section 403.020, Texas Government Code, the Comptroller

1D(')\66;3'°n| Can;\l. 5I0nfadd|t|%n, tt)helgpfpllcaént prct))posesl_ tolconst(rjucé @t Public Accounts (Comptroller) hereby withdraws the Request for
-foot-long by 50-foot-wide by 10-foot-deep boat slip, located ad-p 5415 (RFP) for consulting services to conduct a management and

Jacent to the proposed chann_el._ The applicant plans to COnStructﬁerformance review of the North Forest Independent School District.
560-square-foot boathouse within the proposed boat slip. Approxi-

mately 31,000 cubic yards of material will be mechanically excavatedrhe notice of the RFP was published in the August 4, 2000, issue of
from uplands to create the channel and boat slip. No wetlands or veghe Texas Registef25Tex Reg 7368).
etated shallows will be impacted by the proposed activity. Type ofrrp_o00005530
Application: U.S.A.C.E. permit application #21899 under §10 of thep_ - ponder
Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Deputy General Counsel for Contracts

Applicant: Amerada Hess Corporation; Location: The project isComptroller of Public Accounts
located in the Gulf Safety Fairway crossing Garden Banks Areariled: August 9, 2000
Blocks 111 and 155, offshore Texas, Gulf of Mexico. CCC Project . . .
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Office of Consumer Credit Commissioner executed. The issuance of this RFP does not obligate TEA to award a

. - contract or pay any costs incurred in preparing a response.
Notice of Rate Ceilings pay any preparing p

The Consumer Credit Commissioner of Texas has ascertained the fi R_equestlng the Proposal. A complete copy of RFP #701-00-048 may

. - . .De obtained by writing the: Document Control Center, Room 6-108,
lowing rate ceilings by use of the formulas and methods described iRy a5 Education Agency, William B. Travis Building, 1701 N. Con-

§303.003 and §303.009, Tex. Fin. Code. gress Avenue, Austin, Texas 78701; by calling (512) 463-9304; by fax-
The weekly ceiling as prescribed by §303.003 anding (512)463-9811, or by e-mailing dcc@tmail.tea.state.tx.us. Please
§303.009 for the period of 08/14/00 - 08/20/00 is 18% for refer to RFP number in your request.

ConsumevAgricultural/Commercialcredit thru $250,000. Further Information. For clarifying information about the RFP, contact

The weekly ceiling as prescribed by §303.003 and §303.09 for the peRoland Hernandez, Division of Accountability Development and Sup-
riod of 08/14/00 - 08/20/00 is 18% for Commercial over $250,000. port, TEA, (512) 463-9716.

1Credit for personal, family or household use. Deadline for Receipt of Proposals. Proposals must be received in the
N . . - . Document Control Center of the TEA by 5:00 p.m. (Central Time),
Credit for business, commercial, investment or other similar pUrposeqctober 2, 2000, to be considered.

TRD-200005506 TRD-200005529

Leslie L. Pettijohn Criss Cloudt

Commissioner

) ) o Associate Commissioner, Policy Planning and Research
Office of Consumer Credit Commissioner

Texas Education Agency

Filed: August 8, 2000 Filed: August 9, 2000
¢ ¢ ¢ ¢ ¢ ¢
Texas Education Agency General Land Office

Request for Proposals Concerning Collecting, Analyzing and
Reporting Information to the Texas Education Agency in _
Monitoring Publicly Funded Education Programs In accordance with Chapter 2254, Subchapter B and 8§2254.029, Texas
o ) ) Government Code, the Texas General Land Office (GLO), Asset Man-
Eligible Proposers. The Texas Education Agency (TEA) is requestagement Division, announces this Notice of Invitation for Offers of
ing proposals under Request for Proposals (RFP) #701-00-048 fromonsulting Services to assist in the successful marketing and dispo-

nonprofit organizations, institutions of higher education, private com-sition of property owned by the Texas Department of Transportation in
panies, and individuals. Historically underutilized businesses (HUBSFt. Bend County, Texas.

are encouraged to submit proposals.

Notice of Invitation for Offers of Consulting Services

o ] ] ] o Description of Services.The services to be provided are as follows:
Description. The TEA is requesting proposals for identifying and man-he formulation and design of the business structure of the transaction,
aging the collection, analysis, and reporting of information to TEA for the design of bid packages, an evaluation of the impact on the value of
its monitoring of local educational agencies to determine overall prothe property in the event of annexation by the City of Sugar Land, and
gram quality and effectiveness. The purpose of this RFP is to solicihn evaluation of bids submitted for the purchase of the tracts.
and ultimately select proposal(s) with regard to the identification, em- _
ployment, and logistical support of contracted individuals to be uti-Agency Contact. Requests for a copy of the Invitation for Offers
lized during the 2000-2001 school year. Approximately 195 educasShould be directed to Jeff Boudreau, Land Development Manager,
tional entities are scheduled for on-site monitoring of their regular ed-'€xas General Land Office, 1700 N. Congress Avenue, Austin,
ucation and alternative education programs for this upcoming school€xas 78701-1495; by phone (512) 463-3294; by e-mail jamesbour-
year (2000-2001). The activities to be conducted by the contractors a@ea@glo.state.tx.us; or by fax (512) 463-9042.
detailed in the RFP. Closing Date. The closing date for receipt of all offers is September

Dates of Project. All services and activities related to the RFP will bel8; 2000, at 5:00 p.m.  An original and 5 copies must be submitted.
conducted within specified dates. Proposers should plan for a starting€livery must be by mail or hand-delivery to Debby French, Director

date of no earlier than October 1, 2000, and an ending date of no lat&f Purchasing, Texas General Land Office, 1700 N. Congress, Room
than May 30, 2001. 810, Austin, Texas 78701-1495. Faxed offers will not be accepted.

Project Amount. The proposer will make an offer based upon 195 site§valuation and Selection.The services requested will require exten-
to be visited and will be required to submit a detailed budget. TheslVe experience in the Houston real estate market. The successful bid-

amount available for this contract is $665,055. This project is funded!er will possess specific knowledge and understanding of the Ft. Bend
100% from TEA funds. County real estate market and will be required to demonstrate expe-

rience in the following areas: Land Development/Land Use, specif-
Selection Criteria. Proposals will be selected based on the ability qfca”y; Residential land uses, including single- and multi-family de-
each proposer to carry out all requirements contained in the RFP. Thgslopment, dispersed price points, mixed densities and prices within
TEA will base its selection on, among other things, the demonstratedingle developments; commercial land development analysis, includ-
competence and qualifications of the proposer. The TEA reserves thag retail, office and industrial uses; master-planned communities and
right to select from the highest ranking proposals those that satisfy thgther mixed-use projects in the Sugar Land/Ft. Bend County area; con-
requirements in the RFP. ceptual land use analysis of large acreage properties for owners and

The TEA is not obligated to execute a resulting contract, provide fundsPotential investors/buyers; and special land use evaluations, including
or endorse any proposal submitted in response to this RFP. This RF#®If courses, parks and other special purpose uses.
does not commit TEA to pay any costs incurred before a contract is
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Specific Work Experience: Land use studies, including current analy- the status of offers while offers are being evaluated. All offers will be

ses, short- and long-term projections of future land development corevaluated based on the criteria listed above.

centrations, area economic and demographic projections and absor‘HiD-ZOOOOSSO?

tion estimates, land use restrictions, and environmental impacts on dgérr R. Soward

velopability; market feasibility analyses based on current and projected’ . y R

long-term market conditions for each land use type individually and-"ef Clerk _

for mixed-use developments; financial feasibility analyses includingGeneral Land Office

project financing, public-private joint efforts and financing and long- Filed: August 8, 2000

term project financial models which include all capital and operating ¢ ¢ ¢

costs with estimates of revenues and reversion values that indicate a.?_

nual and overall project financial performance; general consulting ser] €Xas Department of Health

&;3;;?; property owners as well as property buyers, investors and d?_'icensing Action for Radioactive Materials
he Texas Department of Health has taken actions regarding Licenses
or the possession and use of radioactive materials as listed in the ta-
les. The subheading "Location" indicates the city in which the ra-
ioactive material may be possessed and/or used. The location listing

"Throughout Texas" indicates that the radioactive material may be used

The General Land Office will assemble an Evaluation Committee toon a temporary basis at job sites throughout the state.

review, evaluate and rank offers. No information will be provided as to

Given the size and potential complexity of this project, the successf
bidder should possess sufficient resources and financial strength to e,
sure its complete objectivity and independence in developing its ana
ysis and providing its opinions and conclusions.
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AMENDMENTS TO EXISTING LICENSES ISSUED:

4
"

ey

CEHSC #r ¢ |

o

&Y

o

Amarillo Baptist St Anthonys Health System L01259 Amarillo 59 | 7/24/00
Aransas Pass Global X-Ray & Testing Corp L03663 Aransas Pass 86 | 7/20/00
Arlington RCOA Imaging Services Inc L05329 Arlington 01 | 7/19/00
Arlington Columbia Medical Center of Arlington Subsidiary | L02228 Arlington 49 | 07/28/00
Baytown San Jacinto Methodist Hospital L02388 Baytown 36 | 7/18/00
Big Springs Scenic Mountain Medical Center L00763 Big Springs 35 | 7/26/00
Brownwood Brownwood Regional Medical Center L02322 Brownwood 45 | 7/27/00
Cedar Creek Biocrest Manufacturing L05214 Cedar Creek 03 | 7/13/00
Corpus Christi | Rock Engineering and Testing Laboratory Inc L05168 Corpus Christi 02 | 7/20/00
Corpus Christi | Spohn Hospital 102495 Corpus Christi 61 | 7/18/00
Corpus Christi | Driscoll Childrens Hospital L04606 Corpus Christi 18 | 7/25/00
Dallas Betagene Inc L04801 Dallas 04 | 7/26/00
Dallas Mallinckrodt Inc L03580 Dallas 38 | 07/31/00
Dallas Animal Radiology Clinic L03535 Dallas 16 | 07/27/00
Dallas Raytheon Company L04096 Dallas 19 | 07/27/00
Denton International Isotopes Inc L05159 Denton 12 | 7/27/00
Dumas Memorial Hospital 103540 Dumas 14 | 7/27/00
El Paso Providence Memorial Hospital L02353 El Paso 64 | 07/28/00
Fort Worth Freese and Nichols Inc L04301 Fort Worth 06 | 7/18/00
Fort Worth Computalog Wireline products Inc L00747 Fort Worth 59 | 7/25/00
Galveston The University of Texas Medical Branch L01299 Galveston 56 | 7/18/00
Houston Baker Hughes Inteq L04452 Houston 29 | 7/12/00
Houston Tenet Healthcare Ltd 102432 Houston 28 | 7/18/00
Houston Advanced Cardiac Care Association L04936 Houston 12 | 7/19/00
Houston Positron Corporation 103806 Houston 20 | 7/18/00
Houston Richmond Imaging Affiliates LTD L04342 Houston 35 | 7/19/00
Houston Rice University Department of Biochemistry and L01772 Houston 16 | 7/18/00
Houston The Methodist Hospital Department of Radiation L00457 Houston 95 | 7/26/00
Houston Heard & Katz Engineering Services L05049 Houston 05 | 7/28/00
Houston CHCA West Houston LP 102224 Houston 50 | 7/24/00
Houston Professional Service Industries Inc L03642 Houston 19 | 07/21/00
Houston CHCA West Houston LP 102224 Houston 511 07/27/00
Houston Memorial Cardiology Associates PA L05349 Houston 01| 07/27/00
Laredo Mercy Hospital of Laredo L05305 Laredo 01 | 7/25/00
Lewisville Columbia Medical Center of Lewisville Subsidiary | L02739 Lewisville 26 | 7/18/00
Lubbock Covenant Health System L.04881 Lubbock 17 | 7/19/00
Lubbock University Medical Center L04719 Lubbock 33 | 7/18/00
Lubbock University Medical Center L04719 Lubbock 34 | 07/28/00
Lufkin Piney Woods Healthcare System LLC L01842 Lufkin 37 | 7717/00
Marshall Harrison County Hospital Association 102572 Marshall 16 | 7/18/00
McAllen McAllen Heart Hospital 104902 McAllen 05 | 7/19/00
McAllen McAllen Edinburg LP L01713 McAllen 59 | 7/27/00
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CONTINUED AMENDMENTS TO EXISTING LICENSES ISSUED:

McAllen | McAllen Heart Hospita McAlle /00
Mesquite Mesquite Community Hospital LP L02733 Mesquite 29 | 07/28/00
Midland Memorial Hospital and Medical Center L00728 Midland 64 | 7/25/00
Midland Midland Walk In and Cardiology Clinic L05239 Midland 03 | 07/17/00
Orange Ausimont USA Incorporated L03968 Orange 09 | 7/21/00
Pasadena CHCA Bayshore LP L00153 Pasadena 69 | 7/19/00
Pasadena Conam Inspection L05010 Pasadena 28 | 7/20/00
Plano Presbyterian Hospital of Plano L04467 Plano 18 | 07/28/00
San Angelo Ethicon Inc L00720 San Angelo 47 { 07/27/00
San Antonio Methodist Healthcare System of San Antonio L.00594 San Antonio 147 | 7/10/00
San Antonio Baptist Imaging Center L04506 San Antonio 19 | 7/18/00
San Antonio Bionumerik Pharmaceuticals Inc L05226 San Antonio 02 | 7/20/00
San Antonio Radiology Associates of San Antonio PA L05358 San Antonio 01 | 7/26/00
San Antonio San Antonio River Authority L02706 San Antonio 08 | 7/28/00
San Antonio Diabetes and Glandular Disease Clinic PA L02647 San Antonio 17 | 7/24/00
San Antonio South Texas Cardiovascular Consultants PLLC L03833 San Antonio 19 | 07/28/00
San Antonio Santa Rosa Health Care L02237 San Antonio 59 | 07/27/00
San Antonio CTRC Research Foundation L03350 San Antonio 26 | 07/28/00
Tahoka Lynn County Hospital District L03383 Tahoka 13 | 7/18/00
Temple Specialty Pharmacy Services Inc 104883 Temple 13 | 07/31/00
Texas City Union Carbide Chemicals and Plastics Company 1.00495 Texas City 49 | 07/18/00
Throughout Mobil Oil Corporation L00603 Beaumont 62 | 7/18/00
TX

Throughout Protechnics Division of Core Laboratories Inc L03835 Houston 37 | 7/24/00
X

Throughout Terracon Inc L05268 Dallas 03 | 7/19/00
TX

Throughout Computalog Wireline Services Inc 104286 Fort Worth 37 { 7/25/00
X

Throughout X-Ray Inspection Inc L05275 Beaumont 04 | 7/27/00
TX

Throughout Tx | Halliburton Energy Services Inc 1L.00442 Houston 97 | 7/26/00
Throughout Halliburton Energy Services Inc 100442 Houston 96 | 7/18/00
X

Throughout Non Destructive Inspection Corporation 102712 Lake Jackson 77 | 7/25/00
TX

Throughout Applied Standards Inspection Inc L03072 Beaumont 64 | 07/24/00
X

Throughout Zachry Construction Corporation L05230 San Antonio 01 | 07/24/00
TX

Throughout Protechnics Environmental Division of Core Lab 104477 Houston 11 | 07/24/00
TX

Throughout Atser Corporation L04741 Houston 14 | 07/25/00
TX

Throughout Metco L03018 Houston 99 | 07/18/00
TX

Throughout Real Inspection Training Engineering L0S5S136 Houston 01 | 08/01/00
X
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CONTINUED AMENDMENTS TO EXISTING LICENSES ISSUED:

Throughout Petroleum Industry Inspectors L04081 Houston 7/31/00

X

Throughout City of Killeen 1L.04668 Killeen 04 | 7/28/00
X

Throughout Industrial Fabricators Inc L.04935 Texas City 12 | 7/28/00
TX

Throughout Superior Testing Services L05145 Pasadena 11| 07/26/00
TX

Tyler The University of Texas Health Center at Tyler L04117 Tyler 24 |1 07/28/00
Wadsworth STP Nuclear Operating Company 104222 Wadsworth 13 | 7/26/00
Wichita Falls United Regional Health Care System Inc L00350 Wichita Falls 75 | 07/31/00

RENEWALS OF EXISTING LICENSES ISSUED:

S

\ “Maenster &(‘)/7’/\119/00‘

104887

Muenster Muenster Hospital District

Dallas Presbyterian Hospital of Dallas L01586 Dallas 07/25/00
Houston Simpro Inc L04419 Houston 07/28/00
Throughout Qualitex Industrial X-Ray Inc L04079 Odessa 07/26/00
X

Roanoke Sunmount Corporation L03799 Roanoke 12 | 07/28/00
Dallas Texas Oncology PA 104878 Dallas 15 | 07/28/00
Dallas Columbia Hospital at Medical Dallas Subsidiary LO1976 Dallas 125 | 07/31/00

TERMINATIONS OF LICENSES ISSUED:

- Loc e :

. . o | cment# | Act
Fort Worth Maxum Health Services Corp 1L.03807 Fort Worth 19 | 07/19/00
Rio Grande Starr Regional Imaging Center LLC L04928 Rio Grande 04 | 07/19/00
City City
Angleton Dabaghi & Hanna LLP L05316 Angleton 04 | 07/11/00
Houston Houston Eye Clinic L04303 Houston 02 | 07/27/00
Austin Raytheon Company L03838 Austin 12 | 07/28/00

LICENSES EXCEPTION ISSUED:

e

Houston A ind'ei)endent Testing LéBoratorles L03795 Houston 07/10/00

accordance with Title 25 Texas Administrative Code (TAC) Chapter
289 in such a manner as to minimize danger to public health and safety
or property and the environment; the applicants’ proposed equipment,
facilities and procedures are adequate to minimize danger to public
health and safety or property and the environment; the issuance of the

In issuing new licenses and amending and renewing existing licenses,
the Texas Department of Health, Bureau of Radiation Control, has de-
termined that the applicants are qualified by reason of training and ex-
perience to use the material in question for the purposes requested in
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license(s) will not be inimical to the health and safety of the public orhttp://www.tdhca.state.tx.us/hf.htm
the environment; and the applicants satisfy any applicable reqUIremenfﬁdividuals who require child care to be provided at this meeting should

of 25 TAC Chapter 289. contact Dina Gonzalez, at (512) 475-3757, at |&astdays before the
This notice affords the opportunity for a hearing on written request ofmeeting so that appropriate arrangements can be made.

a Iicen_see: applica_nt, or "persq'n affected" Withi"n_30 d_ays of the dathD_200005522

of publication of this notice. A "person affected" is defined as a per
son who is a resident of a county, or a county adjacent to the coun
in which the radioactive materials are or will be located, including any ) ) ]
person who is doing business or who has a legal interest in land in thExas Department of Housing and Community Affairs

county or adjacent county, and any local government in the county; anfiiled: August 9, 2000

who can demonstrate that he has suffered or will suffer actual injury or ¢ ¢ ¢

economic damage. A licensee, applicant, or "person affected" may re-

quest a hearing by writing Richard A. Ratliff, P.E., Chief, Bureau of Multifamily Housing Revenue Bonds (Highland Meadow
Radiation Control (Director, Radiation Control Program), Texas De-Village Apartments) Series 2000 (Amended Notice of Public
partment of Health, 1100 West 49th Street, Austin, Texas 78756-318%earing)

For information call (512) 834-6688.

“Daisy A. Stiner
xecutive Director

Notice is hereby given of a public hearing to be held by the Texas De-

TRD-200005524 partment of Housing and Community Affairs (the "Department"), for-
Susan K. Steeg merly scheduled for August 24, 2000, at 6:00 p.m. at Parker Williams
General Counsel Branch Library, is now scheduled for 6:00 p.m. on Wednesday, August
Texas Department of Health 30, 2000, at Parker Williams Branch Library, 10851 Scarsdale Boule-
Filed: August 9, 2000 vard, in Houston, Texas 77089, with respect to an issue of tax-exempt
multifamily residential rental project revenue bonds in the aggregate
¢ ¢ ¢ principal amount not to exceed $12,750,000 and taxable bonds, if nec-
Texas Department of Housing and Community essary,inanamountto be determined, to be issued in one or more series
Affairs (the "Bonds"), by the Texas Department of Housing and Community

. . . Affairs (the "Issuer"). The proceeds of the Bonds will be loaned to TCR
Multifamily Housing Revenue Bonds (Ash Creek Apartments) Highland Meadow Limited Partnership (or a related person or affiliate
Series 2000 thereof) (the "Borrower"), to finance a portion of the acquisition, con-

Notice is hereby given of a public hearing to be held by the TexaStruction and equipping of a multifamily housing project (the "Project”)

Department of Housing and Community Affairs (the "Department”) described as follows: 250 unit multifamily residential rental develop-
at Casa View Branch Library, 10355 Ferguson Road, Dallas, Texal entto be constructe_d on approxmately 15.98 acres of land located at
Y 9 5;75 10900 Block of Highland Meadow Village Drive, Houston, Texas

75228, at 6:00 p.m. on Wednesday, September 6, 2000, with respe X ; AR - .
to an issue of tax-exempt multifamily residential rental project revenue /989- Highland Meadow Village Drive is approximately 1 mile north

bonds in the aggregate principal amount not to exceed $17,500,000 a fithe Intersection of Scarsdale Boulevard and Beamer Road, south of
taxable bonds, if necessary, in an amount to be determined, to be iS€ltway 8 and Interstate 45. The Project will be owned and operated
sued in one or more series (the "Bonds"), by the Texas Department TCR Highland Meadow L|m|te_d Pa_rtnershl_p. The Project will be
Housing and Community Affairs (the "Issuer”). The proceeds of theManaged by Trammell Crow Residential Services.

Bonds will be loaned to a nonprofit subordinate of The American Op-All interested parties are invited to attend such public hearing to express
portunity Foundation, Inc., a nonprofit corporation (or a related personheir views with respect to the Project and the issuance of the Bonds.
or affiliate thereof) (the "Borrower"), to finance a portion of the ac- Questions or requests for additional information may be directed to
quisition, construction and equipping of a multifamily housing projectRobert Onion, at the Texas Department of Housing and Community
(the "Project”) described as follows: 280 unit multifamily residential Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872.

rental development to be constructed on approximately 17.034 acres of . . o

land located at 2653 John West Road, in Dallas, Dallas County, Texa%e_rsons who intend to appear at _the h_e_arln_g and express the|rV|e\_Ns are
75228. The Project will be owned and operated by the Borrower or iwted to contact Robert Onion, in writing in advance of the hearing.

related entity. The Project will be managed initially by Capstone Rea \ny |n_teres_tgd persons unabl_e to at_tend the hearing may submit their
Estate Services, Inc. views in writing to Robert Onion, prior to the date scheduled for the

hearing.
Allinterested parties are invited to attend such public hearing to express

their views with respect to the Project and the issuance of the Bonddndividuals who re_quire auxiliary aids in order_ to attend this meeting
Questions or requests for additional information may be directed tghould contact Gina Esteves, ADA Responsible Employee, at (512)

Stephen Apple, at the Texas Department of Housing and Communit 75'3943.’ or Relay Texas at 1-800-735-2989, at least two days before
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3357. e meeting so that appropriate arrangements can be made.

Persons who intend to appear at the hearing and express their views &&Www.tdhca.state.tx.us/hf.htm

invited to contact Stephen Apple, in writing in advance of the hearingindividuals who require child care to be provided at this meeting should
Any interested persons unable to attend the hearing may submit thedbntact Dina Gonzalez, at (512) 475-3757, at |éastdays before the
views in writing to Stephen Apple, prior to the date scheduled for themeeting so that appropriate arrangements can be made.

hearing. TRD-200005520

Individuals who require auxiliary aids in order to attend this meetingpaisy A. Stiner

should contact Gina Esteves, ADA Responsible Employee, at (512}yecutive Director

475-3943, or Relay Texas at 1-800-735-2989, at least two days beforg, .o Department of Housing and Community Affairs
the meeting so that appropriate arrangements can be made. Filed: August 9, 2000
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¢ ¢ ¢ Junell dba A & M Mobile Home Service to hear alleged violations of

. . . - Sections 7(d)(e)(f) and 13(f) of the Act and Section 80.123(e)(1) of the
Multifamily Hous_lng Revenue Bonds (Williams Run Rules regarding installation of a manufactured home without obtaining,
Apartments) Series 2000 maintaining or possessing a valid installer’s license, not applying for an

Notice is hereby given of a public hearing to be held by the Texasjnstaller’s license anq not obtaining the required bond prior to entering

Department of Housing and Community Affairs (the "Department”) atinto an agreement to install a used manufactured home. SOAH 332-00-
Samuel Grand Recreation Center, 6200 Grand Avenue, Dallas, Texd®38. Department MHD1999001903UlI.

75223, at 6:00 p.m. on September 7, 2000, with respect to an issU€qgntact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-2489,
of tax-exempt multifamily residential rental project revenue bonds |n(1512) 475-3589.

the aggregate principal amount not to exceed $12,790,000 and taxable

bonds, if necessary, in an amount to be determined, to be issued in of&D-200005552

or more series (the "Bonds"), by the Texas Department of Housing anBaisy Stiner

Community Affairs (the "Issuer"). The proceeds of the Bonds will be Executive Director

loaned to Green Bridge Development Corporation, a Texas nonprofitexas Department of Housing and Community Affairs

corporation (or a related person or affiliate thereof) (the "Borrower"),Filed: August 9, 2000

to finance a portion of the acquisition, renovation and equipping of a

multifamily housing project (the "Project") described as follows: 252 ¢ ¢ ¢
unit multifamily residential rental development constructed on approx-Texas Department of Human Services

imately 6.83 acres of land located at 7440 La Vista Drive, in Dallas, T

Dallas County, Texas 75214. The Project will be owned and operate@P€n Solicitation #2 for Parmer County

by Green Bridge Development Corporation or a related entity. Thepyrsuant to Title 2, Chapters 22 and 32, of the Human Resources
Project will be managed by REOC Property Services, LLC. Code and 40 TAC §19.2324, the Texas Department of Human Services

Allinterested parties are invited to attend such public hearing to expredd PHS) is announcing an open solicitation period of 30 days (starting
their views with respect to the Project and the issuance of the Bond&l® date of this public notice) for the construction of a 90-bed nursing
Questions or requests for additional information may be directed t¢2Cility in Parmer County, County # 183 identified in theJune
Robert Onion, at the Texas Department of Housing and Community: 2000 issue of theTexas Registe(25 TexReg 5738 Medicaid

Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872. contracted nursing facility occupancy rates in Parmer County exceed
' ' ' ' the threshold (90% occupancy) in each of six months in the continuous

Persons who intend to appear at the hearing and express their views 3fgriod ofJuly 1999 through December 1999The county occupancy
invited to contact Robert Onion, in writing in advance of the hearing.rates for each month of that period wer83.1%, 91.5%, 91.7%,
Any interested persons unable to attend the hearing may submit they. 796, 94.0%, 94.3% Potential contractors seeking to construct a
views in writing to Robert Onion, prior to the date scheduled for thegg. hed nursing facility in a high-occupancy area must demonstrate a
hearing. history of quality care, as specified in §19.2322(d) of this title (relating
Individuals who require auxiliary aids in order to attend this meetingt© Allocation, Reallocation and Decertification Requirements). This
should contact Gina Esteves, ADA Responsible Employee, at (51 le does not ellmln_ate a new p_ot_entlal Nursing Facility Operato_r
475-3943, or Relay Texas at 1-800-735-2989, at least two days befo FO) who has no history of providing care. The NFO must submit
the meeting so that appropriate arrangements can be made. a written reply (_a_ts described in 40 _TAC §19.2324) to TDHS, Joe D.
Armstrong, Facility Enroliment Section, Long Term Care-Regulatory,
http://www.tdhca.state.tx.us/hf.htm Mail Code (E-342), P.O. Box 149030, Austin, Texas 78714-9030. The

Individuals who require child care to be provided atthis meeting shouldVritten reply must be received by TDHS before the close of business
contact Dina Gonzalez, at (512) 475-3757, at léastdays before the September 18, 2000, the published ending date of the open solicitation

meeting so that appropriate arrangements can be made. period. Potential contractors who reply as specified above will be
allowed 90 days to qualify. To qualify, potential contractors must
TRD-200005521 demonstrate an intent and ability to begin construction of a facility and
Daisy A. Stiner complete contracting within specified time frames. They must submit
Executive Director a letter of application to TDHS with the following documentation:
Texas Department of Housing and Community Affairs First, there must be acceptable written documentation showing the
Filed: August 9, 2000 ownership of or an option to buy the land on which the proposed
facility is or will be located. Second, documentation must include a
¢ ¢ ¢ letter of finance from a financial institution. Third, documentation
Notice of Administrative Hearing must include a signed agreement stating that, if selected, the potential
) o contractor will pay liquidated damages if either the 12-month and/or
Manufactured Housing Division the 24-month deadline(s) described in 40 TAC §19.2324(10) are not
Wednesday, August 23, 2000, 1:00 p.m. met. The signed agreement must also require the potential contractor

] o ] ) ) _ to provide, within 10 working days after the date of selection, a

State Office of Administrative Hearing, Stephen F. Austin Building, surety bond or other financial guarantee acceptable to TDHS ensuring
1700 N Congress, 11th Floor, Suite 1100 payment in the event of default. If the 12-month deadline is not met,

Austin, Texas liquidated damage_s are 5% of the estimateq tot_al cost of th_e p_roposed
or completed facility. If the 24- month deadline is not met, liquidated

AGENDA damages are an additional 5% of the estimated total cost of the

Administrative Hearing before an administrative law judge of the Statg?roposed or completed facility. If two or more potential contractors
Office of Administrative Hearings in the matter of the complaint of P&come eligible to be qualified during the open solicitation period,

the Texas Department of Housing and Community Affairs vs. Davidthere will be a lottery selection. Each application must be complete at
the time of its receipt. If no potential contractors submit replies during
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this open solicitation period, TDHS will place another public notice in Third Party Administrator Applications

theeri-g?jxﬁﬁti? Zg'gttﬁﬂg?légﬂtr:gcigf rr:o"peesnlng of the open solicitation The following third party administrator (TPA) applications have been
P P plies. filed with the Texas Department of Insurance and are under considera-
TRD-200005523 tion.

Paul LeIChe | | ) Application for admission to Texas of Doral Therapy Services, LLC,
General Counsel, Legal Services a foreign third party administrator. The home office is Mequon, Wis-
Texas Department of Human Services consin.

Filed: August 9, 2000 L ) _ . . )
Any objections must be filed within 20 days after this notice was filed

¢ ¢ ¢ with the Secretary of State, addressed to the attention of Charles M.
Texas Department of Insurance Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.
Insurer Services TRD-200005517
Judy Woolley

The following applications have been filed with the Texas Departmenbeputy Chief Clerk

of Insurance and are under consideration: Texas Department of Insurance

Application to change the name of CHATHAM REINSURANCE Filed: August 8, 2000

CORPORATION to MAPFRE REINSURANCE CORPORATION, . . .
a foreign fire and casualty company. The home office is in San
Francisco, California. Third Party Administrator Applications

Application to change the name of PARTNERRE LIFE INSURANCE The following third party administrator (TPA) applications have been
COMPANY OF THE U.S. to SCOR LIFE U.S. RE INSURANCE filed with the Texas Department of Insurance and are under considera-
COMPANY, a domestic life company. The home office is in Dallas, tion.

Texas. Application for admission to Texas of Workup, LLC, a foreign third

Application to change the name of WHITE MOUNTAINS INSUR- party administrator. The home office is Portland, Maine.
ANCE COMPANY to MOUNTAIN VALLEY INDEMNITY COM-
PANY, a foreign fire and casualty company. The home office is in
Manchester, New Hampshire.

Application to change the name of HARBOURTON REASSUR- L i - . . )
ANCE, INC. to SCOTTISH RE (U.S.), INC., a foreign life company. Any objections must be filed within 20 days after thls_notlce was filed
The h(;me office is in Wilmington Dellaware, with the Secretary of State, addressed to the attention of Charles M.

Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.
Application for admission to the State of Texas by ARAG INSUR- TRD-200005518
ANCE COMPANY, a foreign prepaid legal company. The home office )

is in Des Moines, lowa. Judy Woolley

L . . Deputy Chief Clerk
Any objections must be filed with the Texas Department of Insuranceyg, 45 Department of Insurance
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Streglag: August 8, 2000

M/C 305-2C, Austin, Texas 78701. |

Application for incorporation in Texas of Frontier General Insurance
Agency, Inc., a domestic third party administrator. The home office is
Fort Worth, Texas.

TRD-200005531 ¢ ¢ ¢ _
Judy Woolley Texas Natural Resource Conservation Commis-
Deputy Chief Clerk sion

Texas Department of Insurance Invitation to Comment

Filed: August 9, 2000 . o
The Texas Natural Resource Conservation Commission (TNRCC or

¢ ¢ ¢ commission) announces the availability of the draft July 2000 Update

Notice to the Water Quality Management Plan for the State of Texas.

On August 7, 2000, in order number 00-0939, the Commissioner of In:rh? V\/tatgr Qualltytl\t/latr;]ageme_nt Plant(W]EQtrl\]/IPll |zdevle(I:(|)ped \7\/”(2 er-t
surance adopted amendments to the Texas Automobile Insurance Pl g:‘ ed pursuant to the requirements of thé ~ederal L'ean Water AC
Association. Plan of Operation. ), §_2(_)8. The (_1raft July ZOOQ WQMP Update includes projected
) p
effluent limits of indicated domestic dischargers useful for water qual-
For copies of Commissioner’s order number 00-0939 and the amendty management planning in future permit actions. Once the commis-
ments to the Texas Automobile Insurance Association Plan of Operasion or executive director certifies a WQMP update, the update is sub-
tion, contact Sylvia Gutierrez at (512) 463-6327 (refer to file numbermitted to the United States Environmental Protection Agency (EPA)
A-0600-14). for approval. For some Texas Pollutant Discharge Elimination System
TRD-200005516 _(TPDES) permits, EPA’_s_approvaI of a corre_sponding WQMP updat_e
Judy Woolley is a necessary precondition to TPDES permit issuance by the commis-
) sion. The draft July 2000 WQMP Update also contains service area
Deputy Chief Clerk populations for listed wastewater treatment facilities, and documenta-

Texas Department of Insurance tion of Designated Management Agency resolutions.
Filed: August 8, 2000

¢ ¢ ¢
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A copy of the draft July 2000 Update may be found on the TNRCC’sRequests for a contested case hearing must be submitted in writing to
web page, the web address is http://www.tnrcc.state.tx.us/water/quahe Office of the Chief Clerk at the address provided in the information
ity/'wgmp. A copy of the draft may also be viewed at the TNRCC Li- section below. If a hearing request is filed, the Executive Director will
brary located at the Texas Natural Resource Conservation Commissionot grant the application and will forward it and hearing request to the
Building A, 12100 Park 35 Circle, North Interstate 35, Austin, Texas. TNRCC Commissioners for their consideration at a scheduled Com-

Written comments on the draft July 2000 Update to the Water QualityrnISSIon meeting.

Management Plan shall be submitted to Ms. Suzanne Vargas, Tex&gritten hearing requests, public comments, or requests for a public
Natural Resource Conservation Commission, Water Permits and Reneeting should be submitted to the Office of the Chief Clerk, MC
source Management Division, MC-150, P.O. Box 13087, Austin, Texad 05, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
78711-3087. Comments may also be faxed to (512) 239-4420, but musbn concerning the hearing process, please contact the Public Interest
be followed up with the submission and receipt of the written comment€ounsel, MC 103, the same address. For additional information, indi-
within three working days of when they were faxed. Written commentsvidual members of the general public may contact the Office of Pub-
must be submitted no later than 5:00 p.m. on September 18, 2000. Fbc Assistance at 1-800-687-4040. General information regarding the
further information or questions, please contact Ms. Vargas at (51ZJNRCC can be found at our web site at www.tnrcc.state.tx.us.
239-4619 or by e-mail at svargas@tnrcc.state.tx.us. TRD-200005554

TRD-200005519 LaDonna Castafiuela

Margaret Hoffman Chief Clerk

Director, Environmental Law Division Texas Natural Resource Conservation Commission

Texas Natural Resource Conservation Commission Filed: August 9, 2000

Filed: August 9, 2000 . . .
¢ ¢ ¢

Public Utility Commission of Texas

Notice of Water Rights Application Joint Agreement of GTE Southwest, Inc., and Southwestern
Notice is given that SABINE MINING COMPANY, 6501 Farm Road Bell Telephone Company, et. al., to Provide Optional,
968 West, Hallsville, Texas 75650, applicant, seeks a water use permiiwo-Way, Extended Metropolitan Service

tto §11.121, Ti Water Cod dT Natural R o . - . Co
pursuant to § _oxas PIAer Loue, and | exas maral Resour eo’[lce is given to the public of the filing with the Public Utility Com-

fRission of Texas (commission) of a joint agreement on July 25, 2000,
;éeking approval of two-way, optional, Extended Metropolitan Ser-

at a maximum diversion rate of 2.67 cfs (1200 gpm) from the perimete ce (EMS) from the Hitchcock/Santa Fe Exchanges to the Houston

of a proposed dam and reservoir to be constructed on an unnamed trib ] : .
tary of Potters Creek, tributary of the Sabine River, Sabine River Basi etropolitan Exchange, and_ the Exchanges of Alvin, and Liverpool,
approximately 9.3 miles southwest of Marshall in Harrison County,Pursuant to P.U.C. Substantive Rule §26.217(b)(8)-

Texas. The reservoir (S1) will be a sediment control pond includedProject Title and Number: Joint Agreement of GTE Southwest,
in a surface coal mining operation which is exempt from the need of anc., and Southwestern Bell Telephone Compagtyal, to Provide
water use permit pursuant to Texas Water Code §11.142(c). The im@ptional, Two-Way, Extended Metropolitan Service (EMS) from
poundment will have a surface area of approximately 15.8 acres anghe Hitchcock/Santa Fe Exchanges to the Houston Metropolitan
a capacity of 45 acre-feet at the normal operating level. The divertegExchange, and the Exchanges of Alvin, and Liverpool, Pursuant to
water will be used for industrial (dust suppression and road buildingP.U.C. Substantive Rule §26.217(b)(8), Project Number 22825.
purposes. The applicant intends to remove the embankment formi

the reservoir at the cessation of mining activities nﬁghe Joint Petition and Agreement: The proposed plan is an optional

offering to which GTE Southwest, Inc. residence and business local
Written public comments and requests for a public meeting should bexchange customers within the Hitchcock/Santa Fe exchanges will be
submitted to the Office of Chief Clerk, at the address provided in theable to call all other telephone customers within the calling area for
information section below, within 30 days of the date of newspapem monthly flat rate. The calling area consists of the following: All
publication of the notice. A public meeting is intended for the tak- zones of the Houston Metropolitan Exchange, and the Alvin, and Liv-
ing of public comment, and is not a contested case hearing. A publierpool exchanges served by Southwestern Bell Telephone Company;
meeting will be held if the Executive Director determines that there isthe Humble, Atascocita, Kingwood, and Porter exchanges served by
a significant degree of public interest in the application. Sprint/United Telephone Company; the Sugar Land exchange served
The TNRCC may grant a contested case hearing on this application ﬁy Alltel Communications, Inc.; and the Huffman, Crosby, Stafford,

a written hearing request s filed within 30 days from the date of news@nd Arcola exchange served by GTE Southwest, Inc.

paper publication of this notice. The Executive Director may approveThe joint applicants have requested that the joint agreement filing
the application unless a written request for a contested case hearimg processed administratively pursuant to P.U.C. Substantive Rule
is filed within 30 days after newspaper publication of this notice. T0§26.217(b)(8). Persons who wish to intervene in the proceeding
request a contested case hearing, you must submit the following: (9r comment upon action sought should contact the Public Util-
your name (or for a group or association, an official representative)ity Commission of Texas by mail at P.O. Box 13326, Austin, Texas
mailing address, daytime phone number, and fax number, if any; (2y8711-3326, or call the commission’s Office of Customer Protection at
applicant’s name and permit number; (3) the statement "[l/we] requeg612) 936-7120 by September 18, 2000. Hearing and speech-impaired
a contested case hearing;" (4) a brief and specific description of howdividuals with text telephone (TTY) may contact the commission at
you would be affected by the application in a way not common to the512) 936-7136.

general public; and (5) the location and distance of your property rela-

tive to the proposed activity. You may also submit proposed conditior?;r RD-200005509

to the requested extension of time which would satisfy your concerns.
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Rhonda Dempsey speech-impaired individuals with text telephone (TTY) may contact the

Rules Coordinator commission at (512) 936-7136.
Public Utility Commission of Texas TRD-200005501
Filed: August 8, 2000 Rhonda Dempsey
¢ ¢ ¢ Rules Coordinator
. . . . o Public Utility Commission of Texas
Notice of Application for Service Provider Certificate of Filed: August 7, 2000

Operating Authority

Notice is given to the public of the filing with the Public Utility Com- ) ) ’_ ¢ ) ) ¢ -
mission of Texas (commission) of an application on August 1, 2000, foNotice of Application for Service Provider Certificate of
a service provider certificate of operating authority (SPCOA), pursuan©perating Authority

to 8854.151 - 54.156 of the Public Utility Regulatory Act (PURA). A

summary of the application follows. Notice is given to the public of the filing with the Public Utility Com-

mission of Texas (commission) of an application on August 7, 2000,
Docket Title and Number: Application of Vitts Networks, Inc. for a for a service provider certificate of operating authority (SPCOA), pur-
Service Provider Certificate of Operating Authority, Docket Number suant to §854.151-54.156 of the Public Utility Regulatory Act (PURA).
22867 before the Public Utility Commission of Texas. A summary of the application follows.

Applicant intends to provide all forms of local and interexchangeDocket Title and Number: Application of Small Town Advanced Com-
telecommunications, including, but not limited to, Digital Subscriber munications, LLC for a Service Provider Certificate of Operating Au-
Line, ISDN, and T1-Private Line services. thority, Docket Number 22886 before the Public Utility Commission

Applicant’s requested SPCOA geographic area includes the area 8 Texas.

Texas currently served by Southwestern Bell Telephone Company anfipplicant intends to provide plain old telephone service, Digital Sub-
Verizon Southwest (formerly known as GTE Southwest, Inc.). scriber Line, T1-Private Line, Fractional T1, and long distance ser-

Persons who wish to comment upon the action sought should contalc®s:

the Public Utility Commission of Texas at P.O. Box 13326, Austin, Applicant’s requested SPCOA geographic area includes the area of
Texas 78711-3326 or call the commission’s Office of Customer Pro-Texas comprising the Austin, and San Antonio Local Access and Trans-
tection at (512) 936-7120 no later than August 23, 2000. Hearing angort Areas, and the San Angelo Service Marketing Area.
speech-impaired individuals with text telephone (TTY) may contact th
commission at (512) 936-7136.

®Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas at P.O. Box 13326, Austin,

TRD-200005394 Texas 78711-3326, or call the commission’s Office of Customer Pro-
Rhonda Dempsey tection at (512) 936-7120 no later than August 23, 2000. Hearing and
Rules Coordinator speech-impaired individuals with text telephone (TTY) may contact the
Public Utility Commission of Texas commission at (512) 936-7136.
Filed: August 2, 2000 TRD-200005510
¢ ¢ ¢ Rhonda Dempsey

] o ) ] N Rules Coordinator
Notice of Application for Service Provider Certificate of Public Utility Commission of Texas
Operating Authority Filed: August 8, 2000
Notice is given to the public of the filing with the Public Utility Com- ¢ ¢ ¢

mission of Texas (commission) of an application on August 3, 2000, for o )
a service provider certificate of operating authority (SPCOA), pursuaniNotice of Application Pursuant to P.U.C. Substantive Rule
to §854.151 - 54.156 of the Public Utility Regulatory Act (PURA). A §26.208

summary of the application follows. Notice is given to the public of the filing with the Public Utility Com-

Docket Title and Number: Application of Tattleltel, Inc. for a Service mission of Texas (commission) of an application on July 28, 2000, pur-
Provider Certificate of Operating Authority, Docket Number 22876 be-suant to P.U.C. Substantive Rule §26.208 for approval of a tariff cor-
fore the Public Utility Commission of Texas. rection.

Applicant intends to provide plain old telephone service, Digital Sub-Tariff Title and Number: Application of Central Telephone Company
scriber Line, ISDN, T1- Private Line, Switch 56 KBPS, Frame Relay, of Texas, Inc. doing business as Sprint to Revise the General Customer
Fractional T1, long distance and wireless services. Services Tariff and the IntraLATA Services Tariff, Pursuant to P.U.C.

Applicant’s requested SPCOA geographic area is believed to be thosSeUI:’Stam'Ve Rule §26.208. Tariff Number 22864.

areas of Texas comprising the Amarillo, Dallas, and San Antonio Locallhe Application: Central Telephone Company of Texas, Inc. doing
Access and Transport Areas. Clarification on the service area is pendbusiness as Sprint (Sprint) is filing this correction to clarify current
ing. local calling scopes, remove references to obsolete or grandfathered

. . services and make other miscellaneous clean-up revisions.
Persons who wish to comment upon the action sought should contadt P

the Public Utility Commission of Texas at P.O. Box 13326, Austin, Persons who wish to comment upon the action sought should contact

Texas 78711-3326, or call the commission’s Office of Customer Prothe Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas

tection at (512) 936-7120 no later than August 23, 2000. Hearing an@8711-3326, or call the commission’s Office of Customer Protection
at (512) 936-7120 or (888) 782-8477. Hearing- and speech- impaired
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individuals with text telephones (TTY) may contact the commission atBPUB will be providing water and wastewater service to the subdivi-

(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. Pleasson. CPL presently has a small three-phase distribution line parallel

reference Tariff Number 22864. to Highway 511, north of the area. CPL also has a small single-phase
B distribution line east of the area parallel to Old Alice Highway. In order

TRD-200005499 to serve the facility, BPUB will extend a heavy three-phase distribution

. line from its Titan Substation north to FM 511, west along FM 511 to

Rules Coordinator Old Alice Road and south on Old Alice Road to Pine Creek Subdivi-

Public Utility Commission of Texas sion. This case shall be processed under the following deadlines.
Filed: August 7, 2000

Rhonda Dempsey

Copies of the application and additional associated maps are available
¢ ¢ ¢ for review at BPUB's offices at 1425 Robin Hood Drive, Brownsville,
. s . Texas or in the offices of Davidson & Troilo, P.C., 7550 IH 10 West,
ggg%%gf Application Pursuant to P.UJ.C. Substantive Rule Suite 800, San Antonio, Texas. Persons with questions about this
: project should contact John W. Davidson at (210) 349-6484.

Notice is given to the public of the filing with the Public Utility Com-  p4(sons who wish to comment upon the action sought should contact

mission of Texas (comm|5_3|on) ofan application on July 28, 200.0’ PUthe Public Utility Commission of Texas at P. O. Box 13326, Austin,
suant to P.U.C. Substantive Rule §26.208 for approval of a tariff Corygy a5 78711-3326, or call the commission’s Office of Customer Pro-
rection. tection at (512) 936-7120 or (888) 782-8477. Hearing and speech-im-
Tariff Title and Number: Application of United Telephone Company paired individuals with text telephone (TTY) may contact the commis-
of Texas, Inc. doing business as Sprint to Revise the General Exchangion at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989.
Tariff, Local Exchange Tariff, and the IntraLATA Services Tariff, Pur- The deadline for intervention in the proceeding will be established. The
suant to P.U.C. Substantive Rule §26.208. Tariff Number 22865. commission should receive a letter requesting intervention.

The Application: United Telephone Company of Texas, Inc. doingTRD-200005512

business as Sprint (Sprint) is filing this correction to clarify current Rhonda Dempsey

local calling scopes, remove references to obsolete or grandfather&iiles Coordinator

services and make other miscellaneous clean-up revisions. Public Utility Commission of Texas

Persons who wish to comment upon the action sought should conta€t!éd: August 8, 2000

the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas ¢ ¢ ¢

78711-3326, or call the commission’s Office of Customer Protection

at (512) 936-7120 or (888) 782-8477. Hearing- and speech- impaireBublic Notice of Workshop on Rulemaking to Amend §26.34,
individuals with text telephones (TTY) may contact the commission afTelephone Prepaid Calling Services

(512) 936-7136 or use Relay Texas (toll-free) 1-800-735-2989. Plea

reference Tariff Number 22865. Sfhe staff of the Public Utility Commission of Texas (commission) will

host a workshop to discuss a rulemaking to amend §26&éphone

TRD-200005500 Prepaid Calling Serviceand address financial requirements for pre-

Rhonda Dempsey paid calling services companies and notification requirements to pro-

Rules Coordinator tect the public interest. Project Number 22777 has been established for

Public Utility Commission of Texas this proceeding. The workshop will be held on Tuesday, August 29,

Filed: August 7, 2000 2000, beginning at 9:30 a.m. in the Commissioners’ Hearing Room on
the 7th floor of the William B. Travis Building, 1701 North Congress

¢ ¢ ¢ Avenue, Austin, Texas 78701.
Notice of Application to Amend Certificated Service Area Through this workshop, the commission will gather information from
Boundaries interested persons on PURA 817.001, and the issue of financial re-

sources necessary for prepaid calling services companies to provide

Notice is given to the public of the filing with the Public Utility Com- 5 4equate service and notifications necessary to protect the public inter-
mission of Texa_s_ (comm|ss!on) of an appllcatl_on on August 3, 2000t The workshop agenda will be confined solely to these issues.
to amend a certificated service area boundary in Cameron County pur-

suant to §§14.001, 37.051, and 37.054, 37.056, 37.057 of the Publi@n or before August 22, 2000, the commission will file an agenda for
Utility Regulatory Act, Texas Utilities Code Annotated (Vernon 1998 the workshop and a draft rule for discussion at the workshop, which will
& Supplement 2000) (PURA). A summary of the application follows. be available in Central Records and on the project web site. Copies of

Docket Style and Number: Application of the Public Utilities Board of the agenda and draft rule will also be available at the workshop.

the City of Brownsville, Texas (BPUB) and Central Power and Light Questions about Project Number 22777 may be referred to
Company (CPL) to Amend Certificated Service Area BoundariesThelma De Leon, Customer Protection Division, (512) 936-7117,
Within Cameron County. Docket Number 22875. thelma.deleon@puc.state.tx.us. Hearing and speech-impaired individ-

The Application: This service area exception is necessary to aIIovgglﬁs_%g]eteXt telephones (TTY) may contact the commission at (512)

BPUB to provide electric service to Pine Creek Development L.L.C.,

owner of a 36+-acre tract and R.E.C.L. Limited Partnership, owner off RD-200005511

a 234-acre tract. The area is bounded on the north by Naranjo Road, &fionda Dempsey

the west by the US 77/US 83 Expressway and on the south and east Ryles Coordinator

vacant range/farm land and has recently been annexed by the City eliblic Utility Commission of Texas

Brownsville. The land is unimproved at this time and no electric ser-rijed: August 8, 2000

vice is being provided. CPL is presently singly certificated to the area. . . .
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The Texas A&M University System, Board of Re-  The Texas Veterans Land Board (TVLB) is seeking proposals from en-
gents tities (Operators) desiring to participate in the management and opera-
tion of up to four Texas State Veterans Homes. The TVLB has selected
Request for Proposal sites and is currently constructing four Veterans Homes in four differ-
Texas A&M University requests proposals from consulting firms/con-ent cities in Texas--Temple, Floresville, Bonham and Big Spring--(col-
tractors qualified to serve as Senior Consultant and Editor of an Inlectively, the Veterans Homes). Proposals should be submitted for the
stitutional Self-Study for the Texas A&M University Health Science management and operation of any individual site or any combination
Center. Interested firms should be thoroughly versed and experiencd@, 3, or 4) of the four sites. The TVLB will consider proposals submit-
in Institutional Self-Studies. ted by firms, joint ventures or other business arrangements whereby the

. . . . Operator provides the operation and management services to the Vet-
Information can be obtained from Mary Sue Gold Water, Assistant Di- P P P 9

. . > . erans Home(s). The terms of the agreement that may be awarded as a
rector of Purchasing Services, Texas A&M University, P.O. Box 30013, aqult of the Request For Proposals (RFP), the contents of the RFP and

College Station, Texas 77842-0013. Ms. Goldwater can be reached gf, ) ; ;

; perator’s Proposal will require the Veterans Homes to be managed
(979) 845-4579 or e-mail ms-goldwater@tamu.edu. Proposals fromn4 gherated as skilled nursing care facilities certified by the Texas De-
interested firms/contractors should be directed to her attention at t rtment of Human Services for Alzheimer's care. At least 75% of the
above address. residents will be Texas Veterans of the United States Armed Services
Selection criteria will include competence, experience, knowledge anénd up to 25% may be spouses or surviving spouses of a Veteran.

qualifications in the area of editing and consulting. Historically Un- 541 the RFP, the TVLB intends to retain one or more experienced
derutilized Businesses are encouraged to participate in this request fgf, qualified firmé to manage and operate the Veterans Homes pursuant
proposal. All things being equal, a preference will be given to a consuly, 4 Management and Operations Agreement.

tant firm whose principal place of business in within the State of Texas.
TRD-200005445 A complete copy of the RFP can be obtained by contacting Robin von
Rosenberg, Texas Veterans’ Homes, Veterans' Land Board, P.O. Box

Vickie Burt Spillers 12873, Austin, Texas 78711-2873, (512) 475-2336.
Executive Secretary to the Board

The Texas A&M University System, Board of Regents
Filed: August 7, 2000

The RFP contains pertinent information concerning the preparation and
submission of proposals, an explanation of how all proposals will be
evaluated, and the terms of the agreement(s) that may be awarded as

¢ ¢ ¢ a result of the RFP. Operators with experience managing health care
San Antonio-Bexar County Metropolitan Plan- facilities are invited to submit proposals for consideration.
ning Organization Proposers shall submit copies of the proposal to: Texas Veterans
R t for P | Land Board, Attention: Larry R. Soward, P. O. Box 12873, Austin,
equest tor Froposa Texas 78711-12873, or 1700 North Congress Avenue, Room 837,

The San Antonio-Bexar County Metropolitan Planning OrganizationAustin, Texas 78701ALL PROPOSALS MUST BE RECEIVED
(MPO) is seeking proposals from qualified firms to conduct the Re-NO LATER THAN 10:00 A.M. C.D.T. ON AUGUST 28, 2000.
gional Corridor Plan Study. Incomplete proposals or proposals received after the specified time
A copy of the Request for Proposals (RFP) may be requested by calp-l(;li Egtat():((e:ea;)ctcezpted. Faxed or e-mailed copies of the proposal will
ing Jeanne Geiger, Senior Transportation Planner, at (210) 227-8651. ’
Anyone wishing to submit a proposal must do so by 12:00 p.m. (CDT)A question and answer conference for all potential Proposers to the RFP
Friday, September 15, 2000 at the MPO office: will be held at 9:00 a.m. C.D.T. on August 16, 2000, at the Stephen F.
Janet A. Kennison, Administrator Metropolitan Planning Or anizationAUSt!n State Office Building_, 1700 N. Congress Avenue, Room 831,
1021 San Pedro. Suite 2200 San Antonﬁo Texas 782192 9 Austin, Texas. Please notify the TVLB by fax (512) 463-5248, or

' ' e-mail (larry.soward@glo.state.tx.us) if you plan to attend this optional
The contract award will be made by the MPO’s Transportation Steeringonference. Any Proposer who would like to tour the first completed
Committee based on the recommendation of the project’s consultarfiexas State Veterans Home in Temple, Texas is requested to notify the
selection committee. The Regional Corridor Plan Consultant Selectiod VLB in the same manner.
Committee will review the proposals based on the evaluation criterigq-rp_o00005503
listed in the RFP. Larry R. Soward

Funding for this study, in the amount of $250,000, is contingent uporChief Clerk, General Land Office

the availability of Federal transportation planning funds. Veterans Land Board
TRD-200005553 Filed: AUgUSt 7, 2000
Janet A. Kennison ¢ ¢ ¢

Administrator
San Antonio-Bexar County Metropolitan Planning Organization

Texas Workforce Commission

Filed: August 9, 2000 Notice of Conference 4th Annual Texas Workforce Conference
¢ ¢ ¢ A. CONFERENCE INFORMATION
Veterans Land Board The Texas Workforce Commission (TWC) is hosting its 4th Annual

Texas Workforce conference in Houston, Texas on September 6th, 7th,
and 8th, at the Westin Galleria Hotel. Conference attendance is ex-
pected to be 750-1000, and will include board members from each of

Request for Proposals

25 TexReg 8092 August 18, 2000 Texas Register



the 28 Local Workforce Development Boards, board directors and staffrunding will be available for the public opinion contract for the
employers, workers and other interested community members. 12-month period beginning October 16, 2000, to run through October

B. EXHIBITORS 15, 2001.

Exhibitors are invited to participate in the conference. The conferencg' ELIGIBLE APPLICANTS

exhibit area will be the site of an evening reception on the first day ofApplicants submitting proposals must complete a Request for Proposal
the event to showcase exhibitors’ services and products. The exhibfRFP) Package and provide required documentation as requested in the
area will also serve as the refreshment center for attendees throughajiplication in order to be considered eligible.

the conference. Non-profit organizations may purchase booth rentaE PROJECT SCHEDULE

at a reduced fee. Details are on the registration form. )

C. FOR INFORMATION pated contract effective date is October 16, 2000.
For information on booth availability, rates, and registration forms,
please contact Jim Moore at (512) 936-2509 or email your request tg' SCORING CRITERIA
jim.moore @twc.state.tx.us The evaluation criteria for this RFP and their relative weights for scor-
ing are: Demonstrated Past Experience, 35 points; Project Adminis-
D. ROOM, RESERVATIONS tration, 15 points; Cost Reasonableness, 30 points; Coordination, 5
A block of rooms has been reserved for TWC at the Westin Gallerigpoints; Financial Integrity/Cash Flow, 15 points.
and the partnering hotel, Houston Oaks. Calling the hotels at (713&_ SELECTION, NOTIFICATION AND NEGOTIATION PROCESS
960-8100 can access reservation.
TRD-200005514 The Commission will use competitive negotiation to determine awards.
. Proposals will be evaluated and tentatively ranked by the Commission.
J. Randel (Jerry) Hill . L : T
| | Applicants submitting superior proposals may be invited to make oral
General Counse o presentations to the Commission
Texas Workforce Commission

Filed: August 8, 2000 H. PAYMENT

¢ S S The basis of payment for this award shall be reimbursement of actual
allowable cost up to budgeted levels and subject to budget limitations.

Request for Proposals Customer Satisfaction Survey | TEXAS WORKEORCE COMMISSION'S CONTACT PERSON

A. PROPOSAL DESCRIPTION For further information and to request a package for RFP # PPRD
The Texas Workforce Commission (the Commission) is soliciting pro-00-15, contact Lucinda Anderson, Program Specialist, Texas Work-
posals from contractors to develop and administer Customer Satisfaforce Commission, Room 440T, 101 East 15th Street, Austin, Texas
tion Surveys. This Request for Proposals invites applicants to sub#8778-0001, (512) 936-2613, fax (512) 936-3420, e-mail address lu-
mit proposals, to develop, and administer surveys for customers of theinda.anderson@twc.state.tx.us
Commission, both clients and employers. The surveys will assess CU$RD-200005515
tomer satisfaction with Commission programs. .

J. Randel (Jerry) Hill

Application submission deadline is September 26, 2000. The antici-

B. AUTHORIZATION TO AWARD CONTRACT General Counsel

The Commission is authorized to issue this RFP and award contractéxas Workforce Commission

under its general authority in Texas Labor Code §302.002(b). Filed: August 8, 2000

C. AVAILABLE FUNDING ¢ ¢ ¢

IN ADDITION August 18, 2000 25 TexReg 8093



How to Use the Texas Register cover or call the Texas Register at (800) 226-7199.
Information Available : The 13 sections of thEexas Register

represent various facets of state government. Documents Texas Administrative Code

contained within them include: TheTexas Administrative Cod€TAC) is the compilation of
Governor - Appointments, executive orders, and all final state agency rules published in ffexas Register

proclamations. Following its effective date, a rule is entered into Texas
Attorney General - summaries of requests for opinions, Administrative CodeEmergency rules, which may be adopted

opinions, and open records decisions. by an agency on an interim basis, are not codified within the
Secretary of State- opinions based on the election laws. TAC.
Texas Ethics Commission- summaries of requests for The TAC volumes are arranged into Titles (using Arabic

opinions and opinions. numerals) and Parts (using Roman numerals). The Titles are
Emergency Rules sections adopted by state agencies on an broad subject categories into which the agencies are grouped as

emergency basis. a matter of convenience. Each Part represents an individual
Proposed Rules sections proposed for adoption. state agency.

Withdrawn Rules - sections withdrawn by state agencies The complete TAC is available through the Secretary of
from consideration for adoption, or automatically withdrawn State’s website at http://www.sos.state.tx.us. The following
by the Texas Register six months after the proposal publicationcompanies also provide complete copies of the TAC: Lexis-
date. Nexis (1-800-356-6548), LOIS, Inc. (1-800-364-2512 ext.

Adopted Rules - sections adopted following a 30-day 152), and West Publishing Company (1-800-328-9352).
public comment period.

Texas Department of Insurance Exempt Filings notices The Titles of theTAC, and their respective Title numbers
of actions taken by the Texas Department of Insurance are:
pursuant to Chapter 5, Subchapter L of the Insurance Code. 1. Administration

Texas Department of Banking - opinions and exempt 4. Agriculture

rules filed by the Texas Department of Banking. 7. Banking and Securities
Tables and Graphics- graphic material from the proposed, 10. Community Development

emergency and adopted sections. 13. Cultural Resources
Open Meetings- notices of open meetings. 16. Economic Regulation
In Addition - miscellaneous information required to be 19. Education

published by statute or provided as a public service. 22. Examining Boards
Review of Agency Rules notices of state agency rules 25. Health Services

review. 28. Insurance

Specific explanation on the contents of each section can be30. Environmental Quality
found on the beginning page of the section. The division also 31. Natural Resources and Conservation
publishes cumulative quarterly and annual indexes to aid in 34. Public Finance

researching material published. 37. Public Safety and Corrections
40. Social Services and Assistance
How to Cite: Material published in th&exas Registers 43. Transportation

referenced by citing the volume in which the document

appears, the words “TexReg” and the beginning page numberHow to Cite: Under the TAC scheme, each section is

on which that document was published. For example, a designated by ZAC number. For example in the citation 1

document published on page 2402 of Volume 24 (1999) is cited TAC §27.15:

as follows: 24 TexReg 2402. 1 indicates the title under which the agency appears in the
In order that readers may cite material more easily, page Texas Administrative Code TAC stands for theTexas

numbers are now written as citations. Example: on page 2 inAdministrative Code§27.15 is the section number of the rule

the lower-left hand corner of the page, would be written “23 (27 indicates that the section is under Chapter 27 of Title 1; 15

TexReg 2 issue date,” while on the opposite page, page 3, in theepresents the individual section within the chapter).

lower right-hand corner, would be written “issue date 23

TexReg 3.” How to update To find out if a rule has changed since the

publication of the current supplement to theexas

How to Research The public is invited to research rules and Administrative Code please look at th&able of TAC Titles

information of interest between 8 a.m. and 5 p.m. weekdays atAffected The table is published cumulatively in the blue-cover

the Texas Registeroffice, Room 245, James Earl Rudder quarterly indexes to th@exas Registe(January 8, April 9,

Building, 1019 Brazos, Austin. Material can be found using July 9, and October 8, 1999). If a rule has changed during the

Texas Registerindexes, theTexas Administrative Code time period covered by the table, the rulB%C number will be

section numbers, or TRD number. printed with one or mordexas Registepage numbers, as
shown in the following example.
Both theTexas Registeand theTexas Administrative Code TITLE 40. SOCIAL SERVICES AND ASSISTANCE
are available online through the Internet. The address is: http://  Part I. Texas Department of Human Services
www.sos.state.tx.us. Th&egister is available in an .html 40 TAC 83.704.............. 950, 1820

version as well as a .pdf (portable document format) version The Table of TAC Titles Affecteds cumulative for each
through the Internet. For subscription information, see the back volume of theTexas Registe(calendar year).



Texas Register
Services

TheTexas Registarffers the following services. Please check the appropriate box (or boxes)

Texas Natural Resouce Consevation Commission, Title 30

O Chapter 285%$25 [] update service $25/yeafOn-Site Wastewater Treatment)

[0 Chapter 290%$25 [ update service $25/yeafWater Hygiene)

[0 Chapter 330$50 [ update service $25/yeafMunicipal Solid Waste)

[0 Chapter 334%40 [ update service $25/yedtJnderground/Aboveground Storage Tanks)

O Chapter 335%$30 [ update service $25/yeafindustrial Solid Waste/Municipal
Hazardous Waste)

Update service should be lihprinted formatd 3 1/2” diskette

Texas Workers Compensation Commission, ifle 28
O Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Information For Other Divisions of the Secgtary of State's Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576
Elections
Information (512) 463-5650
Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705




Please use this form to order a subscription toTth@as Registeito order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

[] Change of Address
(Please fill out information below)

[] Paper Subscription
[0 One Year $150 O Six Months $100 O First Class Mail $250

[] Back Issue ($10 per copy)
Quantity

Volume , Issue # :
(Prepayment required for back issues)

NAME
ORGANIZATION
ADDRESS

CITY, STATE, ZIP
PHONE NUMBER
FAX NUMBER

Customer ID Number/Subscription Number
(Number for change of address only)

] Bill Me [J Payment Enclosed
Mastercard/VISA Number

Expiration Date Signature

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
Visit our home on the internet at http://www.sos.state.tx.us.

Periodical Postage
PAID

Austin, Texas
and additonal entry offices
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